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PREFACE  AM)  EXPLANATION 


Inmrance  haa  not  only  become  one  of  the  greatest  fields  of  modem 
endeavor,  but  it  has  become  one  of  the  most  powerful  factors  in 
present  day  progress.  Perhaps  no  other  buBineas  can  excel  it  in  size, 
strength  and  importance  to  l^e  social  and  business  life  of  today.  Aa 
a  result,  the  legal  profession  is  being  constantly  called  upon  to  guide 
great  corporations  along  the  paths  marked  out  for  them  by  the  com- 
monwealth and  to  rectify  differences  between  the  insured  and  insurer. 
In  the  State  of  Texas  the  higher  courts,  as  elsewhere,  almost  daily  pass 
upon  conrtroversies  between  insurer  and  insured.  In  order  that  the 
labors  of  the  bench  and  bar  may  be  lightened  this  book  has  been  writ- 
ten and  published,  in  the  hope  that  something  may  be  done  towards, 
not  only  making  the  work  of  the  practitioner  less  arduous,  but  also 
towards  placing  the  insurance  law  of  Texas  in  such  a  light  that  a 
greater  d^:ree  of  harmony  and  usefulness  may  be  brought  about. 

The  book  is  largely  based  upon  the  Texas  cases  of  the  Southwestern 
Reporter  annotations  of  the  West  Publishing  Co.,  by  special  license 
from  them,  and  is,  of  course,  founded  upon  the  key-number  system,  a 
system  which  has  become  essential  to  the  perfection  of  the  modem  law 
book.  Full  reference  is  made  to  the  Century  Digest  and  title  reference 
is  made  to  Cyc.  Littie  attempt  is  made  to  discuss  the  decisions,  but 
the  idea  of  the  author  has  been  to  place  before  the  attorney  the  law 
as  it  is.  in  such  ^ape  that  he  may  get  at  it  quickly  and  readily.  Much 
aa  it  may  be  deplored,  the  modem  practitioner  is  not  so  much  inter- 
ested in  the  theory  as  he  is  in  the  point  of  the  decision  which  may  suit 
the  case  at  bar.  However,  the  writer  has  earnestly  tried  to  make  this 
work  something  more  than  a  digest,  although  bearing  in  mind  that 
the  modem  lawyer's  needs  are  better  filled  by  a  digest  than  by  a 
textbook.  All  insurance  cases  to  be  found  in  the  Texas  Beports  and 
the  Southwestern  Reporter  up  to  January  15,  1917,  the  statutory  in- 
sorance  law  of  the  State,  as  well  as  the  opinions  of  the  Attorney 
General  construing  the  statutory  law,  are  included.  The  changes  in 
the  insurance  laws  of  the  State,  made  by  the  Thirty-fifth  Legislature 
are  taken  account  of  and  the  new  laws  included.  Separate  in- 
dexes are  included  for  each  branch  of  insurance  law  treated,  with 
croBB  references,  and  a  general  index  to  the  book  as  a  whole  as  well 
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iv  PREFACE  AND  EXPLANATION 

as  one  to  the  notes  are' to  be  found  at  the  end  of  the  book.  The 
statutory  references  are  to  Vernon's  Sayles  Texas  Civil  Statutes,  1914. 
The  Southwestern  key-number  is  inserted  before  each  sub-division  of 
the  notes,  and  a  full  key-number  index  is  to  be  found  at  the  end  of 
the  book. 

The  author  sincerely  hopes  Uiat  this  work  may  be  of  use  to  the  legal 
profession  as  well  as  the  great  insurance  fraternity  of  Texas.  If  this 
result  shall  have  been  attuned  his  efforts  will  have  been  sufficiently 
rewarded, 

FREDERIC  C.  MORSE. 

Austin,  June  15, 1917. 
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Pire  insurance  is  acontract  by  ■which  the  insurer,  for  a  consid- 
eration, agrees  to  indemnify  the  insured  against  loss  of  or  damage 
to  property  by  fire.     (19  Cyc.  583.) 

CONTEOL  AND  REGULATION  OF  COMPANIES 
IN  GENERAL 

CONSTITUTIONAL  AND  STATUTORY  PROVISIONS 

(A)  In  General,  the  policy  of  a  statute,  whether  good  or  bad, 
is  a  question  for  the  Legislature,  and  the  eourta  cannot  consider 
it.'  A  foreign  company  cannot  assail  the  constitutionality  of  the 
opening  article  oi  the  chapter  of  the  Revised  Statutes  creating  the 
State  Insurance  Commission,  since  by  the  terms  thereof  it  is  deemed 
to  have  consented  to  its  provisions.*  It  has  been  held  that  Arts. 
4874a  and  4874b  of  the  Revised  Statutes  of  1914,  preventing  com- 
panies from  avoiding  liability  from  loss  under  technical  and  im- 
naterifil  provisions,  vrhen  the  breach  has  not  contributed  to  the 
loss,  are  not  violative  of  the  constitutional  provision'**  that  "no 
bill  shall  contain  more  than  one  sabjeet,  which  shall  be  expressed 
in  its  tiUe.*'*  The  act  providiog  that  a  provision  in  an  insurance 
contract  that  any  answers  made  therein  or  in  the  application,  if 

COKTMOK     AXB     SSCnnbATIOH     XX        BOurceB,   In   bo   far  as   It   Is  In  conHlct 

wltb  I.aWB  190T,  p.   482.  c.  IS.  t  8,  pro- 
viding- that  "every  Are  Insurance  com- 
pany   *    *    *    at  the  time  ol  nilng-  Ita 
annual   statement   shall   report    •     •     • 
the  gross  amount  of  premiums  received 
In  the  state,"  etc..  Is  superseded  by  the 
1.     Executive  construction   of  a   law        latter  act.      Kehearlns,    108    S.  W.    IGS, 
of    doubtful    nieanlDK    Is     entitled     to        101    Tex.    376.    denied.— Fire    Aas'n    of 
sreat  weight  upon  the  construction  of      Philadelphia   v.    Love,    108   S.   W.    810, 
the  same   language  by  the  court,  but       lOl   Tex.  3Te. 

where    the    language    to    be    construed  3.     Acts  33rd  lies',  ch.  lOG    (Vernon'a 

la    plain    and     unamblKUOus    executive        Saylea*  Ann.  Civ.  St.  1914,  Arts.  4ST4a, 

SldAratlon:    but   the   unamblguoua   Ian-  pantea'  from    avoiding    Ilablllly    from 

gDage  of  the  act  should  be  given  effect  loss    under    technical    and    Immaterial 

In  order  to  arrive  at  the  legislative  In-  provisions,    when    the   breach    has    not 

tent,     especially    where    the     language  contributed  to  the  loss.  Is  not  violative 

construed    by    the    court    and    by    the  of  the  constitutional  provision  that,  "no 

executive  olHcera  la  different.     Rehear-  bill   shall   contain   more   than   one  sub- 

Ine.    108    3.   Vr.    IBS.    101    Tex.    SVG,    de-  Ject,    which    shall    be    expressed    In    Ita 

nled.—FIre    Ass'n     of    Philadelphia    v.  title." — McPherson      v.      Camden      Fire 

Lewe.108  a.  W.  810,  101  Tex.  878.  Ins.  Co.,   18B  S.  W.  lOBB. 

a.     Rev.  St.   I88B,  Art.   3084,  subd.   7,  4.     A     foreign      Insurance     company 

providing  that  the  annual  report  of  a  cannot    assail    the    constitutionality    of 

Are    Insurance    company    shall    eihtbtt  Rev.   St.   1911.   Art.    48TE,    since  by   the 

the    company's     Income,     stating     the  terms   thereof   It   Is    deemed    to   have 

amount    received    for    premiums,    da-  consented   to  Its  provlalons. — Rellanoe 

ducting   reinsurance,   and    the   amount  Ins.  Co.  of  Philadelphia  v.  Dalton,  ITS  ■ 

received  for  Interest  and  from  all  other  S.  V.  9ee.  JK 


FIRE   INSURANCE 


untrue  or  false,  shall  render  the  policy  void,  ahall  be  of  no  effect 
unless  the  matter  represented  is  material  to  the  risk,  ia  not  un- 
constitutional''^ as  denying  insurance '  companies  the  equal  protec- 
tion of  the  law  since  the  statute  does  not  classify  the  companies, 
but  claBssiBea  the  contracts,  and  furaishes  on  its  face  sound  reason 
for  the  classification."  Neither  is  such  act  unconstitutional  as 
taking  the  insurance  companies'  property  without  due  process  of 
law."  Art.  3084,  subd.  7  of  the  Revised  Statutes  of  1895,  provid- 
ing that  the  annual  report  shall  exhibit  the  company's  income,  in 
so  far  as  it  ifl  in  conflict  with  the  Laws  1907,  p.  482,  eh.  18,  par.  8, 
providing  that  every  company  at  the  time  of  flUng  its  annual 
statement  shall  report  the  gross  premiums  received,  is.  superseded 
by  the  latter  act.' 

(B)  As  Regards  Oombinatiom  of  Insnranoe  Oompanies. — The 
trust  act  of  1889  was  held  not  to  apply  to  a  combination  of  insur- 
ance companies  to  fix  uniform  rates  of  insurance  and  agents'  com- 
missions throughout  the  state.*  Such  a  combination,  though  pos- 
sibly unenforceable  among  its  members  is  not  enjoinable  by  the  pub- 
lic, nor  a  ground  for  forfeiting  its  members'  ^anchises,  since  the 


a.  Rev.  St.  Art.  10)3,  provides  that 
any  p^raon  who  aoIlcltB  Insurance  on 
behalf  of  any  Inaurance  company  shall 
ba  held  to  be  the  agent  of  ths  company, 
"u  far  aa  relates  to  all  the  llabllltlea. 
dutlea,  requlrenierta  and  penalties  set 
forth  In  thlB  chapter."  This  article  Is 
a  copy  of  the  act  of  the  ISth  Leg-la- 
lature  entitled,  "An  Act  to  define  who 
are  acanta  of  Insurance  com  pant  ea," 
etc.  Held,  under  the  act  authorlxlnr 
the  revision  of  the  lawa.  which  re- 
quired the  codlflers  to  Include  the 
former  lawa  without  making  radical 
chance  therein,  and  Rev.  St.  p.  IIOS, 
par.  19,  provldlnc  that  the  revised 
statutes,  so  far  as  they  are  substanti- 
ally the  same  as  the  laws  In  force  at 
the  time  the  statutes  shall  go  Into 
effect,  shall  be  construed  as  continua- 
tions thereof,  that  the  "liabilities,  du- 
ties and  penalties"  referred  to  In  ar- 
ticle aD»S  are  only  those  referred  to  In 
the  act  ot  1SI9,  from  which  the  article 
waa  taken,  and  hence  the  article  does 
not  confer  any  power  or  authority  on 
any  peraon  with  reference  to  the  mak- 
ing of  ln«uranco  eonlracts,  or  make  the 
tnsurance  company  liable  for  his  acts, 
except  as  apeclfled  In  that  law.  Judg- 
ment (Civ.  App.)  GO  S.  W.  820,  revers- 
ed.—Hartford  Fire  Ins.  Co.  v.  Walker, 
81  S.  W.  711,  94   Tm.  47S. 

S.  An  act  was  entitled  "An  set  to 
define  who  are  scents  of  Insurance 
companies,  and  to  llx  their  liability 
for  sctlnK  without  authority  of  law." 
One  article  of  the  act  related  to  the 
taxation  of  companies  not  lesally 
<iuallned  to  do  business  In  the  state, 
but  having  agents  therein.  Held,  that 
tha  constitutionality  of  other  articles 


fairly  covered  by  the  title  were  not 
affected,  though  the  article  as  to  taxa- 
tion might  be  outside  the  title. — Prioe 
V.    Qarvln,    89    5.   W.    9St. 

7.  The  policy  of  a  statute,  whether 
good  or  bad.  Is  a  question  for  the  Leg- 
islature, and  the  courts  cannot  con- 
sider It. — Glenn  Falls  Ins.  Co.  v.  Haw- 
kins,  126   8.  W.   1114. 

8.  Where  a  foreign  Insurance  com- 
pany has  complied  with  the  laws,  and 
received  permission  to  do  business  In 
Texas,  an  agent  who  receives  and 
forwards' premiums  on  policies  Issued 
by  such  company  Is  not  liable  on  the 
contract  or  to  refund  the  premium, 
since  by  Rev.  St.  Art.  lOtS,  he  is  so 
liable  only  when  he  Is  acting  for  a 
company  which  has  not  complied  with 
the  law. — Hudson  v.  Compere,  ei  S.  W. 
SSe.   94   Tex.   149. 

•.     Act    March    30,    18S9.    defines   k 

titlon  In  making,  selling  or  buying 
mrrchandlse  or  commodities;  to  fix,  at 
any  standard  controlling  Its  prices  to 
the  public,  any  article  or  commodity 
of  merchandise  or  commerce  intended 
for  sale,  use  or  consumption  in  the 
Hlste;  to  make  or  perform  any  agree- 
ment not  to  sell  or  dispose  of  any 
article  or  commodity  of  trade,  use 
merchandise,  commerce,  or  consump- 
tion below  a  common  standard,  so  as 
to  prevent  free  competition,  etc.  Held, 
not  to  apply  to  a  comMnaCton  of  flra 
Insurance  companies  to  fix  uniform 
rates  of  Insurance  and  agents'  commis- 
sions throughout  the  state. — Queen 
Ins.  Co.  v.  State,  <Tex.  Sup.)  !4  S.  W. 
3ST.  SS  Tex.  2(0. 
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bnsiDess  is  not  one  in  which  the  public  has  an  interest  as  in  that  of 
a  cosimon  carrier,  nor  is  it  a  professional  service  to  which  the  pub- 
lic is  entitled." 

<C)  Ai  Begarda  the  Liability  of  Agents. — ^An  agent  of  a  foreign 
insurance  company  which  has  complied  with  the  laws  of  this  state 
and  received  permission  to  do  business  here,  who  receives  and 
forwards  premiums  is  not  liable  on  the  contract  or  to  refund  the 
premium,  since  by  Art.  3095  of  the  Revised  Statutes  of  1895,  he 
is  so  liable  only  when  he  is  acting  for  a  company  which  has  not 
complied  with  the  law.*  The  "liabilities,  duties  and  penalties"  re^ 
ferred  to  in  Art,  3093  of  the  Revised  Statutes  of  1895,  providing 
that  any  person  who  solicits  insurance  on  behalf  of  any  insurance 
company  shall  be  held  to  be  the  agent  of  the  company  as  far  as 
relates  to  all  the  liabilities,  duties  and  penalties  set  forth  in  the 
chapter,  were  held  to  be  only  those  referred  to  in  the  act  of  1879 


■u  ranee  and  ac«nta'  commlBBlonB 
throushout  Ui«  atkte,  though  possibly 
unenforceable  smoDK  Its  members  *.b 
sn  unre&eonablB  restraint  of  trade  at 
common  law,  Is  not  enjolnable  bj  the 
public,  nor  a  ground  for  forfelllns'  Its 
memberB  franchises,  bIdcb  the  buatness 
fs  not  one  In  whtch  the  public  has  an 
Interest  as  In  that  of  a  common  car- 
rier or  other  corporation  having  the 
power  of  eminent  domain,  or  of  a 
dealer  In  a  staple  which  is  a  prime 
necessity  of  life;  nor  Is  It  a  profes- 
sional service  to  which  the  public  Is 
entitled. — ZI  9.  W.  1048,  reversed: 
Queen  Ins.  Co.  v.  StAte,  14  S.  W.  3BT, 
te  Tex.    iSO. 

II.  R«T.  St  ISBE,  Ttt.  G8,  as 
amended  by  Qen.  Laws  1S03,  cb.  St. 
provldlDK  that  any  provision  In  an  In- 
saranco  contract  that  any  answere  or 
statements  made  therein  or  tn  the  ap- 
pIIeatfoD.  If  untrue  or  false,  shall  ren- 
der the  policy  void,  shall  be  of  no 
effect  unless  the  matter  represented 
la  material  to  the  risk,  and  that  the 
provisions  of  the  act  shall  not  apply 
to  policies  of  life  insurance  contaln- 
inx  a  dauBe  maUng-  the  policy  Indis- 
putable after  two  years  or  less,  pro- 
vided premiums  are  duly  paid,  and 
that  no  defense  based  upon  misrepre- 
sentation made  In  the  application  for 
life  insurance  shall  be  valid  In  any 
suit  upon  the  contract  two  years  or 
more  after  its  Issuance  where  the 
premiums  are  paid  and  received  with- 
out notice  to  the  assured  of  the  In- 
tention to  rescipd  the  contract  be- 
cause of  misrepresentation,  unless  It 
la  shown  at  the  trial  to  have  been 
material  to  the  risk  and  intentionally 
made,  is  not  unconstitutional  as  dsny- 
Ins  Insurance  companies  the  eijual  pro- 
tectloa     of     the    law    guaranteed    by 


Const.  U.  S.  Amend.  H  i  1,  since  the 
statute  does  not  classify  the  com- 
panies, but  classifies  the  contracts, 
and  furnishes  on  Its  face  sound  reason 
for  such  class  in  cation  .^Scottish  Un- 
ion ft  National  Ins.  Co.  v.  Wads,  IZT 
S.   W.  IIBS. 

IS.  Rev?  at.  189G,  Tit.  E8.  as 
amended  by  Oen.  Laws  190S.  ch.  At, 
providing  that  any  provision  In  an 
Insurvice  contract  that  any  answers 
or  statements  made  therein,  or  In  the 
application,  If  untrue  or  false,  V**^^ 
render  the  policy  void,  shall  be  or- no 
effect,  unless  the  matter  misrepre- 
sented Is  material  to  the  risk,  and  that 
the  provisions  ot  the  act  shall  not 
apply  to  policies  of  life  Insurance  con- 
taining a  clause  making  the  policy 
indisputable  after  two  years  or  less, 
provided  premiums  are  duly  paid,  and 
that  no  defense  baaed  upon  misrepre- 
sentation made  In  the  application  for 
life  Insurance  shall  be  valid  in  any 
suit  upon  the  contract  two  years  or 
more  after  Its  issuance,  where  the 
premiums  are  paid  and  received  with- 
out notice  to  the  assured  of  the  In- 
tention to  rescind  the  contract  be- 
cause of  misrepresentation,  unless  It 
is  shown  at  the  trial  to  have  been  ma- 
terial to  the  risk  and  Intentionally 
tnade.  Is  not  unconstitutional  as  tak- 
ing Insurance  companies'  property 
without  due  process  of  law  under 
Const.  U.  S.  Amend.  14,  I  1. — Scot- 
tish Union  &  National  Ins.  Co.  v. 
Wade,  1!T  S.  W  1186 

Ua.  Acts  3Bd  Leg.  ch.  lOG,  ii  1-i, 
enacted  to  prevent  Insurance  com- 
panies from  avoiding  liability  for  loss 
and  damage  to  personal  property  under 
technical  and  immaterial  provisions  of 
policy  where  act  braachinit  such  pro- 
vision has  not  contributed  to  bring 
about  loss.  Is  constitutional. — Provi- 
dence Washington  ins.  Co. 
Sosen,  189  8.  W.  1036. 


■y  *■ 
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from  which  the  article  was  taken  and  hence  the  article  does  not 
confer  any  power  or  authority  on  any  person  with  reference  to  the 
making  of  insurance  contracts,  or  make  the  insurance  company 
liable  for  his  acts,  except  as  specified  in  that  law.'  Where  an  act 
was  entitled  "An  act  to  define  who  are  agents  of  insurance  com- 
panies, and  to  fix  their  liability  for  acting  without  authority  of 
law,"  and  one  article  of  the  act  related  to  taxation  of  companies, 
it  was  held  that  the  constitutionality  of  other  articles  fairly  covered 
by  the  title  was  not  affected,  though  the  article  as  to  taxation  might 
be  outside  the  title.' 

(D)  Effect  of  Ooiutmction  of  Statnte  by  Oommiasioner  of  iDsnr- 
aiic«. — Executive  construction  of  a  law  of  doubtful  meaning  is  en- 
titled to  great  weight  upon  the  eonstmction  of  the  same  language 
by  the  court,  but  where  the  language  is  plain  and  unambiguous  the 
coDtrary  is  the  case.*  The  unambiguous  language  of  an  act  should 
be  given  effect  in  order  to  arrive  at  the  legislative  intent,  especially 
where  the  language  construed  by  the  court  and  the  executive  officer 
is  different.^ 

FOREIGN  COMPANIES 

(A)  Anthority  and  Liceiue  to  Do  Bosiness— Statatory  Begula- 
tiom. — All  fire  insurance  companies  not  organized  under  the  laws 
of  this  state,  must,  before  obtaining  a  certificate  of  authority  to 
transact  any  kind  of  insurance  in  this  state,  file  a  good  and  suffi- 
cient bond  in  a  sum  equal  to  twenty-five  per  cent  of  its  premiums 
collected  in  this  state  during  the  preceding  year,  provided  the  bond 
shall  not  exceed  fifty  thousand  dollars,  nor  be  less  than  ten  thoQ- 
sand,  conditioned  that  the  company  will  pay  all  its  lawful  obliga- 
tions to  the  citizens  of  this  state.  This  bond  shall  be  subject  to  the 
successive  suits  which  may  be  filed.  Provision  is  also  made,  in  case 
the  company  becomes  insolvent,  for  reinsurance.  A  company  may 
deposit  secnritieB  in  lieu  of  giving  bond.  {Art,  4870,  Rev,  St.  1914.) 
The  same  character  of  provision  applies  to  foreign  fire  insurance 
companies  desiring  to  transact  any  kind  of  insurance  other  than 
life  insurance  except  that  the  bond  must  not  be  less  than  ten  thou- 
sand doUars.     (Art.  4871,  Rev.  St.  1914.) 

(1)  Case  Law. — ^Where  the  Commissioner  of  Insurance  and  Bank- 
ing is  empowered  to  revoke  an  existing  permit  issued  to  a  company 
because  it  violates  the  law,  he  may  refuse  to  gratit  a  permit  for 
the  same  reason." 

(B)  Liceiuw  Fees  and  Taxes.^Under  the  acts  of  the  Thirty-first 
Legislature,  providing  a  tax  to  pay  the  expenses  of  the  State  Fire 

ermlt  Issued  (o  an  Inaunuic* 
.'  because  it  violates  the  law, 
refuse  to  K>*ant  a  permit  for 
e  reason. — Qlena  Falls  Ina.  Co. 
.  Hawklna.  12S  a.  W.  1114.  Bee  U 
Cent.   DIK-   Insurance.   IS.  I 
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Rating  Board  and  that  the  Commissioner  of  Insuraiice  shall  col- 
lect BQch  tax  from  each  company  doing  buainesB  in  the  state  dur- 
ing the  preceding  year,  but  providing  that  the  section  should  not 
apply  to  companies  which,  during  any  one  year  should  be  liable 
to  the  payment  of  an  occupation  tax  at  the  rate  of  not  less  than 
two  and  a  half  per  cent  of  the  gross  premiums  reeeivea,  a  company 
which  had  paid  such  an  occupation  rate  in  1909  at  the  rate  of  two 
per  cent  under  the  existing  law  is  not  exempted  as  the  provisions 
for  sneh  exemptipn  referred  to  future  legislation,  and  not  to  exist- 
ing statutes."  The  words  "gross  amount  of  premiums"  received, 
as  used  in  the  statute,  providing  for  the  levy  and  collection  of  an 
occupation  tax  on  corporations  and  requiring  every  fire  insurance 
company  to  annually  report  the  gross  amoant  of  premiums  re- 
ceived, include  sums  which  a  company  paid  for  reinsurance  and 
include  the  sums  returned  to  policy  holders  on  the  cancellation  of 
policies,  the  word  "gross"  meaning  whole,  entire,  total  and  with- 
out deduction.'" 

(0)  Subjection  to  Special  Beqnlmnents— (1)  Statiitory  Beffnlfr- 
tionx. — No  fire  or  fire  and  marine  insurance  company  doing  busi- 
ness in  this  state  shall  expose  itself  to  any  one  risk,  except  when 
insuriog  cotton  in  bales  and  grain,  to  an  amount  exceeding  ten 
per  cent  of  its  paid  up  capital  stock,  unless  the  excess  shall  foe  in- 
sured by  such  company  in  some  oth^r  solvent  insurance  company 
legally  authorized  to  do  business  in  this  state.  (Art.  4875,  Rev. 
St.  1914.) 

(3)  Oftse  Law. — The  article  of  the  statute  just  quoted  has  been 
held  not  to  forbid  the  taking  of  risks  in  excess  of  ten  per  cent  of 
the  capital  stock  but  requires  that  the  excess  shall  be  reinsured." 

T— Uoanaa  TaM  and  T»zM.  premlumH"  received,  u  used  In  the 
statute,  providing-  for  the  levr  and 
14.  Under  Acta  31st  Leg.  ch.  18.  collection  of  an  occupation  tax  on  cor- 
I  IB,  providing  a  tax  to  pay  the  ex-  poratlona,  etc..  and  requiring  every 
penses  of  the  state  Are  rating  "■■«  '"""'■anco  company  to  annually  re- 
board,  and  that  the  CommlsBlon  of  ■">''  ^i'.f  ,^™"  amount  of  premiums 
Benwa.  ana  insurance  aha.,  collect  '^T^J^  Z' ^^:;i,%Vi.Z7rX!^; 
from  each  Ore  Insurance  company  there,  during  the  preceding  year,  and 
which  transacted  buslneBS  In  this  imposing  an  annual  tax  on  the  gross 
■late  during  the  preceding  year  or  any  premium  receipts,  and  declaring  that 
Portion  thereof  such  tax.  hut  provld-  the  gross  premium  receipts  are  th« 
log  that  the  section  should  not  apply  premium  receipts  reported  to  the 
to  collections  from  Insurance  com-  commissioner  on  the  snorn  statement, 
panies  which  during  any  year  should  etc.  Include  aums  which  a  Are  In- 
be  liable  to  the  payment  of  an  occupa-  surance  company  paid  for  reinsurance 
tlon  tax  at  the  rate  of  not  less  than  without  proof  tliat  the  companies  In 
1  1/t  per  cent,  of  the  gross  premiums  which  It  reinsured  had  the  right  to 
received,  an  Insurance  company  which  claim  a  portion  of  the  premium  at  the 
had  paid  such  occupation  rate  In  IS09  time  the  Insurance  was  effected,  and 
■t  the  rate  of  2  per  cent,  under  the  Include  the  sums  returned  to  policy 
existing  law  Is  not  exempted;  the  pro-  holders  on  the  cancellation  of  policies, 
visions  for  such  exemption  referring  as  provided  therein;  the  word  "gross" 
to  future  leglqlatlon,  and  not  to  ex-  meaning  the  whole,  entire,  total,  wlth- 
iBtlne  statutes.— Fireman's  Fund  Ins.  out  deduction. — Fire  Ass'n.  of  Phlla- 
Co.  V.  Von  Rosenberg,  132  S.  W.  «8T.  delphia  v.  Love.  108  S.  W.  IBg,  101 
See  ZS  Cent.  Dig.  Insurance,  If.  Tex.   3Tt,  rehearing  denied,  108  S.  W. 


The    words    '"gross   amount    of       SID.  101  Tex,  3T6. 
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Further,  an  insurer  issuing  a  policy  in  another  state  in  exoeas  of 
the  ten  per  cent  stipulated  without  insuring  the  excess,  violates 
the  statute,  even  though  it  is  authorized  under  the  laws  of  such 
state  to  take  the  risk.'*  (As  to  the  construction  (Acts  of  1909, 
Laws  31st  Leg.,  p.  182,  par.  1)  of  the  words  "calendar  year"  in 
the  provision  of  such  act  requiring  that  before  any  company  shall 
issue  a  policy  it  shall  have  first  tiled  during  the  calendar  year  in 
which  such  policy  may  issue,  a  bond,  see  Ann.  17.) 

(D)  Local  7niid8  and  Secnritiei.— Under  Art.  4870  of  the  Re- 
vised Statutes  of  1914,  providing  that  all  foreign  companies  as  a 
condition  to  doing  business  in  the  state,  shall  give  a  bond  in  a 
sum  equal  to  twenty-five  per  cent  of  premiums  collected  during 
the  preceding  year,  conditioned  that  such  company  will  pay  all  its 
lawful  obligations  to  citizens  of  the  state  and  Art.  4871,  Bev.  St. 
1914,  which  provides  for  a  bond  in  the  sum  of  ten  thousand  dol- 
lars, conditioned  for  obligations  arising  out  of  any  policies  or  con- 
tracts issued,  it  was  held  that  the  two  sections  when  construed  to- 
gether with  the  Senate  Journal,  were  but  complements  of  each  other, 
and  hence  required  the  giving  of  only  one  bond.'*  It  was  further 
held  that  the  bond  filed  must  contain  all  the  conditions  imposed  by 


company 

I  risk  az- 

p&ld-up 

ess  shall 


IB — Voxwlfn  TTBOanrxltam  or  Ooau 
pwdn  BBd  Tludf  Acanta.  (A)  Sn'b* 
JootioB  to  ■p«olal  BatBllwaaitta.  (■•■ 
as  Out.   Mg  iBanranoa,   H   18,   14.) 

le.  Rev.  3t.  1896,  Art.  lOTG.  aa 
Amended  by  Laws  tttti  Leg'. 
vldlng  that  no  fire  Ini 
■hall  expose  Itself  to 
ceedlnK  10  per  cent. 
capital  stock,  unless 
.  be  reinsured  by  It  In  some  other  com- 
pany authorized  to  do  business  In  the 
state,  and  providing  that  any  company 
avthorlzed  to  do  business  In  the  state, 
shall  forfeit  Its  authority  so  to  do  by 
falllnK  Co  comply  with  the  act,  does 
not  forbid  the  taking  of  rlaks  In  ex- 
ceaa  of  10  per  cent,  of  the  capital 
stock,  but  requires  that  the  excess 
shaU  be  reinsured;  and  an  Insurance 
company,  Issuing  a  policy  In  a  sister 
state  on  a  building-  In  excess  of  10 
per  cent,  of  Its  capital  stock  without 
retneurlng  the  excess,  violates  the 
statute,  though  It  Is  authorized  under 
the  laws  of  the  sister  state  to  take 
the  risk.— Olens  Falls  Ins.  Co.  v.  Haw. 
128    8.    W.    1114.      See    iS    Cent. 


■Dig. 


ce.  I  IS. 


Act  March  SO.  190S  (Iaws  Jlst 
Leg.  p.  182)  I  I,  requires  that  every 
Are  Insurance  company  shall,  before 
obtaining  certldcate  of  authority,  etc.. 
file  the  prescribed  bond.  Section  3  re- 
quires that  iMfore  any  company  shall 
Issue  any  policy  It  shall  flrst  have 
filed,  "during  the  calendar  year  In 
which  such  policy  may  b«  Issued,  a 
bond,"  etc.     By  practice  and  by  statu- 


tory provision,  the  state  departmeat 
did  not  Issue  the  certlllcates  to  insur- 
ance companies  until  Uarch,  Held, 
that  the  words  "calendar  year,"  as  used 
In  section  3,  would  be  read  In  connec- 
tion wltb  section  1,  and  construed  to 
mean  the  year  In  which  the  certldcate 
Is  to  run,  since  It  was  obvious  that  ths 
Lri^g-lslature  conalderad  that  the  eertlfl- 
c«te  was  to  run  a  calendar  year,  and 
since  any  other  construction  would 
leave  an  Interval  beti«een  January  and 
March,  during  which  time  a  policy 
Issued  hy  the  company  would  not  b« 
preceded  hy  a  bond  ."filed  during  the 
calendar  year." — Aetna  Ins.  Co.  v. 
Hawkins,  125  3.  W,  SIS.  See  18  Cent. 
Dig.  Insurance,    I   T. 

n— (■>   ; 
(■m  as 

la     Act  March   20, 

Leg.  p.  182).  requires  Ir 
lire  Insurance  companlei 
to   dolri     ■       ■ 


I  bond  In 


le  state,  shall 
qual  to  2S  per 
llected  during 
to  exceed  tEO,- 
1 10,000.  condl- 


cent.  of  premiums 
the  preceding  year,  nc 
000  nor  to  be  lese  thi 
tloned  that  ssld  company  v  _  _ 
Its  Uwf ul  obligations  to  citizens  of  this 
state,  and  In  section  3  requires  that  be- 
fore any  company  shall  issue  sny 
policy  It  shall  flrst  have  Died  during 
the  calendar  year  In  which  such  policy 
may  issue  a  bond  In  a  sum  not  less 
than  tlO.OOO,  conditioned  for  the  pay- 
ment of  all  lawful  obligations  to  citi- 
zens of  this  state  arising  out  ot  any 
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either  section,  except  the  bond  mentioned  in  the  first  section  would 
be  limited  by  the  language  of  the  latter  to  include  only  lawful 
obligations  arising  out  of  insurance  policies  or  contracts.'"  It  is 
held  that  Art.  4870  of  the  Revised  Statutes  of  1914  requires  the 
filing  of  the  bond  just  mentioned  whenever  a  certificate  to  do  busi- 
ness is  applied  for.'* 

(E)  Appointment  of  Local  Agents. — The  procuring  for  the  in- 
sured of  a  policy  from  a  foreign  insolvent  company,  unauthorized 
to  do  business  in  the  state,  the  transmission  of  the  premium  less 
the  commission,  the  delivery  of  the  policy  and  an  unpaid  loss  by 
fire  rendered  a  person  liable  under  the  Revised  Statutes  of  1895, 
Art.  3093  (Art.  4961,  Rev.  St.  1914)  and  Art.  3095,  which  provide 
that  any  person  who  acts  as  an  agent  for  an  unauthorized  company 
shall  be  personally  liable  for  any  loss."  Where  there  was  a  con- 
spiracy to  defraud  the  insured  in  such  a  case  such  agents  made 
themselves  liable  for  actual  and  exemplary  damages  without  ref- 
erence to  the  statutory  provisioas.*^ 


policies 


IflBued  by  Buch 
:  a  penal  oflanae 
Lie  poUclea  wlth- 
Held,  that  the 


(or  any  company 

Senate  Journal,  which  Bhonreil  that 
aectlon  1  aa  It  oriKinally  atood  made 
no  provision  for  a  minimum  or  inai- 
Imura  penalty,  which  provlalon  waa 
entered  by  am  en  dm  en  t  without  any 
other  chanee  In  the  bill,  were  but  com- 
plement a  of  each  other,  and  hence 
required  the  riving  at  only  one  bond. — 
Aetna  Ina.  Co.  v.  Hawklna.  IZS  S.  W. 
31t. 

U.  Certificate  of  authority  for  an 
Insurance  company  to  do  buaineaa  in 
the  state  must,  under  statutory  pro- 
vlilona.  be  obtained  annually.  Act 
Harch  20.  1909  (Laws  Slel  Leg-  P- 
Itl)  I  1,  requires  that  every  Are  In- 
surance company,  etc.,  applying  'or  a 
certlflcate  of  authority,  etc.,  "ahall, 
before  obtaining  such  certlflcate,"  flle 
the  preacrlhed  bond.  Held,  that  the 
latter  act  required  the  flllng  of  a  bond 
whenever  a  certificate  to  do  buslneu 
was  applied    for.— Id. 

BO,  Act  March  20,  ISOS  (Laws  3lBt 
Les,  p.  182).  requires  In  section  1  that 
Ore  insurance  companlaa,  as  a  condition 
la  dolDK  business  In  the  state,  shall 
give  a  bond  conditioned  that  the  com- 
pany will  pay  all  Its  lawful  obliga- 
tions to  cltlsens  of  the  state,  and  with 
other  Bpecllted  conditions,  and  requires 
in  section  S  that,  before  any  company 
shall  Issue  any  policy,  It  shall  first 
have  filed  a  bond  conditioned  for  the 
payment  of  all  lawful  obligations  to 
dtliens  of  this  state  arlalng  out  of  any 
pidlclea  or  contracts  Issued  by  such 
company.  Held,  that  the  law  requlr- 
iDg  only  one  bond,  tbtre  could  only  be 


one  condition  In  view,  and  hence  a  bond 
flled  must  contain  all  the  conditlona 
Imposed  by  either  section,  encept  that 
the  bond  mentioned  In  section  1  would 
be  limited  by  the  languag'e  of  section 
3  to  Include  only  lawful  obi  I  gallons 
arising  out  of  Insurance  policies  or 
contracts.— Id.  Also  aee  ZB  Cent.  Dig. 
Insurance,    1    23. 


SI,  A  petition  alleged  that  defend- 
ants, being  the  agents  of  a  foreign 
Insolvent  Are  Insurance  company  un- 
authorized to  do  business  In  the  state, 
and  known  by  defendants  to  be  ao  un- 
authorized, entered  Into  a  conspiracy 
v/lth  such  company  to  defraud  plain- 
tiff, and  procured  for  him  a  Are  insur- 
ance policy  In  such  company  on  his 
cotton  gin  In  the  sum  of  1400:  that 
during  the  life  of  such  policy  the  gin 
burned,  and  the  company  refused  to 
pay  the  loss,  and  that  plaintiff  had 
been  compelled  to  employ  an  attorney. 
Held,  that  such  allegations  made  a  case 
for  both  actual  and  ^xemplary  dam- 
ages, without  reference  to  Rev,  St. 
Arts.  S093,  3096,  providing  that  any 
person  who  acts  as  an  agent  for  an 
unauthorized  fire  Inaurance  company 
shall  be  personally  liable  for  any  loss 
caused  by  a  policy  In  such  company 
procured  hy  him  as  agent. — Price  v. 
Garvin.  89  S.  W.  9SE, 
The    I 
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INSURANCE  COMPANIES 

(1)  Stock  Oompaniea — Incorporation,  OrganizatiOD  and  Exist- 
ence—Statntoiy  BegnlationB. — Any  number  of  personB  desiring  to 
form  a  company  for  the  purpose  of  transacting  insurance  biisineBS 
shall  adopt  and  Bigu  articles  of  incorporation,  and  submit  tbe  same 

'  to  the  Attorney  General ;  and,  if  said  articles  shall  be  found  by  him 
to  be  in  accordance  with  the  law  of  this  state,  and  of  the  United 
States,  he  shall  attach  thereto  hie  certificate  to  that  effect,  where- 
upon such  articles  shall  be  deposited  with  the  CommlBsioner  of  In- 
surance and  Banking.  (Art.  4705,  Rev.  St.  1914.)  (This  article 
in  its  origin  was,  as  in  its  language  it  is,  a  general  provision  ap- 
plicable to  all  insurance  corporations,  except  such  as  may  be  ex- 
cluded by  Arts.  4793,  4830,  4855  and  4860,  Rev.  St.  1914.  State  v. 
Burgess,  109  S.  W.  923,  101  Tex.  524.) 

The  articles  of  incorporation  shall  contain  (1)  The  name  of  th« 
company,  (2)  the  place  of  the  principal  business  office,  (3)  the  kind 
of  insurance  to  be  transacted,  (4)  the  amount  of  capital  stock,  to 
be  in  no  case  less  than  one  hundred  thousand  dollars.  (Art.  4706, 
BeT.  St.  1914.)  The  Commissioner  of  Insurance  shall  then  examine 
into  the  company  and  the  company  must  certify  under  oath  that 
the  capital  is  bond  fide  its  property.  The  capital  stock  shall  be 
divided  into  shares  of  one  hundred  dollars  each,  and  the  capital 
stock  shall  consist  of  (1)  lawful  money,  (2)  bonds,  state,  county, 
city  or  national  bank  stock  or  (3)  in  first  mortgages  on  real  estate. 
The  surplus  money  of  a  company  may  be  invested  in  or  loaned 
upou  the  pledge  of  stocks,  bonds  of  the  United  States  or  any  of 
the  states  or  those  of  any  solvent  dividend-paying  corporations  or 
in  bills  of  exchange.  (Art.  4712,  Bev.  St.  1914.)  The  affairs  of 
the  company  shall  be  managed  by  not  more  than  thirteen  and  not 
fewer  than  seven  directors,  who  shall  choose  a  president  and  other 
officers. 

"The  laws  relating  to  and  governing  corporations  in  general  shall 
apply  to  and  govern  insurance  companies  incorporated  in  this  state 
in  80  far  as  the  same  may  not  be  inconsistent  with  the  provisions  of 
this  title."     (Art.  4723,  Rev.  St.  1914.) 

(2)  Hntnal  Fire,  lAgbbaing,  Hail,  and  Stonn  InsTtrance  Com- 
panies— ^Incorporation — Statutory  Begiilations. — Any  number  of  citi- 
zens of  Texas,  not  less  than  seven,  may  form  a  company  for  the 
purpose  of  mutual  insurance  against  fire,  lightning,  hail  and  storms. 
All  companies  incorporated  under  this  act  must  embody  the  word 
"Mutual"  in  its  title:     The  application  for  permit  shall  contain: 

Chicago;  the  delivery  of  the  poller  to  way  acta  aa  an  agent  for  an  unautho- 

the  Insured;  and  an  unpaid  loan  by  tire  rlzed  Are  Insurance  company  shall  be 

occurlng  while  the  policy  was  In  force,  personally   liable   for  any  loss  caused 

— clearly  render  the  person  so  acting  hy  «  policy  In  such  company  In  respect 

liable,  under  Rev.  St.  Arts.  3093,  3096,  of  which  he  so  acted  as  agent. — Frlc* 

providing  that  any  person  who  in  any  v.  Garvin,  69  8.  W.  9gC. 
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the  name  of  the  company;  the  place  of  the  principal  buBiness  office ; 
the  kind  of  ioBuranee  to  be  transacted;  the  names  and  places  of 
residence  of  not  leas  than  seven  persons  making  application  for 
gQch  pennit;  an  afSdavit  of  at  least  one  of  the  applicants,  stating 
the  places  of  residence  and  names  of  such  applicants  correctly. 
Upon  this  application  being  filed  the  Commissiooer  of  Insurance 
and  Banking  will  issue  a  permit  authorizing  the  applicant  to  solicit 
insurance  on  the  mutual  plan,  but  HOt  to  issue  policies  of  insurance. 
(Art.  4906,  Rev.  St.  1914.) 

The  company  shall  not  be  granted  a  charter  until  one  hundred 
separate  risks  and  a  total  amount  of  insurance  of  one  hundred 
thousand  dollars  has  been  entered  on  the  books  of  the  company, 
together  with  an  amount  equal  to  not  less  than  fifty  per  cent  of 
the  first  premiums  for  such  insurance  has  been  paid  in  cash,  premium 
notes  being  taken  for  the  balance.  Such  mutual  premiums  must 
aggregate  at  least  twice  the  maximum  liability  to  be  incurred  on 
any  one  risk.  No  policy  of  insurance  can  be  written  until  a  sworn 
statement  by  the  president  and  secretary  of  the  company  has  been 
filed  stating  that  the  above  provisions  have  been  complied  with, 
together  with  certified  copies  of  the  company's  proposed  charter 
and  by-laws.    (Art.  4907,  Rev.  St.  1914.) 

The  charter  or  articles  of  association  shall  be  signed  and  acknowl- 
edged by  at  least  four  of  the  original  applicants  for  said  permit 
and  shall  contain  the  name  of  the  company ;  the  purpose  for  which 
it  is  formed;  the  place  where  its  business  is  to  be  transacted,  and 
the  location  of  its  principal  business  office ;  the  term  for  which  it 
is  to  exist;  the  number  of  its  directors  or  trustees,  and  the  names 
and  residences  of  those  who  are  elected  for  the  first  year.  All  of 
these  conditions  having  been  complied  with  the  commissionfr  shall 
issae  a  certificate  of  authority  authorizing  it  to  do  business.  (Art. 
4907,  Rev.  St.  1914.) 

LawB  Applicable — Statutory  Regulations. — All  mutual  companies 
organized  under  this  act  are  subject  to  the  provisions  of  all  laws  of 
the  state  governing  stock  fire  insurance  companies  in  so  far  as  they 
are  applicable  to  mutual  companies.     (Art.  4907k,  Rev.  St.  1914.) 

roreigu  Mutual  Oompanies  Hay  Be  Aduiitted,  When— Statutory 
BegnlatioilB. — Mutual  companies  incorporated  under  the  laws  of  any 
other  state,  duly  licensed  there  and  having  not  less  than  $100,000 
assets  in  excess  of  liabilities,  may,  when  they  have  complied  with 
the  provisions  of  this  law,  be  admitted  to  do  business  in  this  state 
and  shall  be  entitled  to  a  permit  accordingly.  (Art.  4907m,  Rev. 
St.  1914.) 

Law  Does  Not  Apply  to  What  Companies — Stat\itory  Regulations. 
— This  act  does  not  apply  to  the  present  law  governing  county 
mutual  iuBoranee,  farmers'  mutuals  now  operating  under  lodge  sys- 
tems or  printers'  mutuals.    (Art.  4907,  Rev.  St.  1914.) 
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(A)  Case  lAw. — A  company  whose  permit  has  been  canceled  by 
the  Commissioner  of  Insurance,  has  ceased  to  be  a  going  concern.^ 

Nature  and  Statiu  in  Ckueral — Statutory  B^nlatiotu — Law  Not 
to  Apply  to  Certain  Companies. — The  fire  insurance  law  does  not 
apply  to  purely  mutual  or  to  purely  profit-sharing  fire  insurance 
companies,  carried  on  by  the  members  solely  for  the  protection  o£ 
their  property.  Neither  does  it  apply  to  purely  eo-operative  inter- 
insurance  and  reciprocal  exchange  carried  on  hy  the  members 
solely  for  the  protection  of  their  property  and  not  for  profit,  (Art. 
4902,  Rev.  St.  1914.) 

(A)  Case  Law. — In  fixing  the  legal  status  of  the  members  of  an 
unincorporated  insurance  association  its  application  for  membership 
and  contract  of  insurance  may  be  examined  into  to  ascertain  the 
nature  of  the  association.^*  Where  the  plan  of  such  an  association 
provided  that  each  member  should  make  a  deposit  from  which  to 
pay  losses,  the  expectation  being  that  cheaper  insurance  would 
thereby  be  secured,  while  it  contemplated  mutual  fire  protection,, 
it  was  also  for  mutual  profit  and  not  merely  for  benevolent  pur- 
poses, though  it  contemplated  the  non-accumulation  of  profits.*' 

By-LawB — Statntoiy  B^pilatioiu. — The  by-laws  of  such  companies 
shall  provide  for  the  rules  and  regulations  of  the  government,  pro- 
vide for  the  collection  of  adequate  premiums  or  assessments,  shall 
state  clearly  each  member's  liability  to  other  members;  shall  pro- 
vide for  the  accumulation  of  surplus  fund;  shall  require  bonding 
of  company's  ofilcers;  shall  name  other  such  provisions  as  may  be 
necessary  and  shall  provide  finally  that  a,  notice  in  heavy  print 
shall  be  printed  on  all  policies  calling  to  the  attention  of  the  in- 
sured that  the  by-laws  are  a  part  of  hia  contract  with  the  company. 
(Art.  4907e,  Rev.  St.  1914.) 

Memb«rs--£i£ht  to  Vote  and  Share  in  Braieftts — Statotory  Seff- 
nlations. — All  holders  of  policies  shall  be  members  of  the  company 
so  long  as  the  policy  remains  in  force  and  shall  be  entitled  to  one 
vote  at  the  meetings  of  the  members  of  such  companies.  Each 
policyholder  shall  also  be  entitled  to  hia  equitable  share  of  all 

ttier.  cannot  affect  third  persons,  yet 
I  tUlng  the  legal  status  of  Its  mem- 
ers   such   plan   may   he   eisrolned    to 
scertain    the   nature   ol   the   assoclft- 
Oaat.  Dtf.  xuvtuuio^   a   U,  B4,  B8.)        tlon.— Sergeant       v.       Qoldsmlth       Dry 
QoodE  Co.,  1ES  8.  W.  lots.     Sea  28  Celt. 
B3.     A  mutual  Are,  slorin,  ana  light-       Dlff.   Ins.   I   Ui*. 
nlnK  Insurance  company,  whose  permit  SB.     Where     the     plan     ot    an    unln- 

to  do  business  has  been  canceled  by  corp orated  Insurance  association  pro- 
the  commissioner  of  Insurance,  has  vlded  that  each  member  should  make 
ceased  to  be  a  going  concern. — Oglesby  a  deposit  from  which  to  pay  lOBses, 
V.  Durr,  17S  S.  W.  !7B.  the  expectation  being  that  cheaper  In- 

surance   would     thereby    be    secured, 
>>tu«  mai  Btatu  In  OmtMsL  while  It  contemplated  mutual  Are  pro- 

M.  While  the  plan  of  an  unlncor-  taction.  It  was  also  for  mutual  proflt 
porated  Insurance  association,  as  dla-  and  advantage  and  not  merely  benevo- 
closed  by  the  application  tor  member-  lent,  charitable,  etc.,  purposes,  though 
It    contemplated    the   nonacoumul*.tlgi) 


of  prollts. — Id. 
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benefits  derived  from  being  a  member  of  snch  company.  (Art 
4907c,  Bev.  St.  1914.) 

Liability  of  Hembera — Statntory  Regulations. — The  by-laws  of 
every  company  must  provide  that  every  member,  in  addition  to  his 
annnal  premiom  paid  in  caBh,  or  in  cash  and  premium  notes,  shall 
be  liable  for  a  atim  equal  to  another  annual  premium.  The  by-lawa 
may  provide  a  sum  equal  to  three  or  five  annual  premiums,  sueh 
additional  liability  being  assessable  at  the  discretion  of  the  Insitr- 
ance  Commissioner  or  the  company's  board  of  directors,  for  the 
members'  proportionate  share  of  losses  and  expenses,  should  the 
company's  funds  become  impaired.    (Art.  4907d,  Bev.  St.  1914.) 

(A)  Case  Law. — The  members  of  an  unincorporated  insurance  as- 
sociation operating  under  a  plan  whereby  the  members  make  a  de- 
posit from  which  to  pay  losses,  and  the  business  is  run  by  a  man- 
ager, the  object  being  cheaper  insurance,  are  liable  for  any  debts 
incurred  during  their  period  of  membership  and  any  agreement 
between  the  members  'limiting  their  liability  would  not  affect  third 
persons.^'  In  such  an  organization,  as  between  themselves  the 
members  are  governed  by  the  provisions  of  the  application  and 
the  policy  contract.'^  Their  liability  is  based  on  the  principle  of 
agency  and  where  the  losses  are  paid  from  deposits  made  by  the 
members  but  the  policies  provide  that  the  members  agree  to  pay 
any  loss  in  the  proportion  that  the  amount  of  their  deposits  bear 
to  the  total  deposits,  they  are  liable  upon  such  policies  in  that  pro- 
portion." 'The  members  of  an  tmincorporated  insurance  associa- 
tion, such  association  being  insolvent  within  their  knowledge,  who 
represented  to  a  third  party,  who  relied  thereon,  that  his  insurance 
would  be  placed  in  a  solvent  company,  were  held  personally  liable 
for  a  loss  under  the  policy.'"    " 

H — MMUtenu    (>••  as  0«nt.  SUr.  b.  tton  for  lossea  under  a  plan  whereby 

•nxBBea,  9!  n.S9.)  a.  manaser  was  appointed  to  carry  on 

the  buainesfl,  the  loaees  being-  payable 

38.     The    members    of    an    unincor-  by  the  members,  la  based  on  the  prlo- 

porated    Insurance   association    operat-  clple    of    agency,    and    a    corporation 

Ing-   under   a   plan    whereby   members  cannot  escape  liability  because  It  could 

make   a    deposit   from    which    to    pay  not  become  a  member  of  a  partnership, 

lasses,   and   the  business  Is  run  by  a  aa  the  arrangement  did  not  constitute 

manager,   the  object  being  cheaper  In-  partnerehlp,- — Id. 

■arance,  are  liable  for  any  debts  In-  S9,  Uembera  of  an  unincorporated 
ourred  during  their  period  of  mem-  Insurance  association,  the  losses  of 
bershlp,  and  any  agreement  between  which  are  paid  from  depoalts  tnade  by 
tlie  members  limiting  their  liability  the  members,  but  the  poUclea  of  which 
would  not  affect  third  persona, — Ser-  provide  that  the  members  agree  to 
geant  v.  Goldsmith  Dry  Goods  Co.,  159  pay  any  loss  In  the  proportion  that 
8.  W.  1036.  See  >S  Cent.  Dig.  Insur-  '  the  amount  of  their  deposita  bear  to 
aace,  II  1834,  tSiC.  the  totaJ  deposits,  are  liable  upon  auch 
B7.  The  lig-hts  and  llabUltlea  of  the  pollclea  In  that  proportion;  such  plan 
members  of  an  unincorporated  mutual  being  dllferent  from  Lloyd's  tnauranee. 
beneflt  Insurance  association  as  be-  — Sergeant  v.  GoldsmlUi  Dry  Goods 
tween  themaelves  are  governed  by  Che  Co,,  IGS  R  W,  103t. 
proTislona  of  the  application  for  in-  SO.  Defendants,  operating  an  unln- 
•nrance  and  the  policy  contract  Issued  corporated  Insurance  asaoclatlon  which 
thereon. — Id.  they  knew  was  Insolvent,  and  repre- 
ss. The  liability  of  the  members  of  senting  to  plalntut,  who  relied  there- 
■n  unincorporated   insurance   assocla-  on.  that  his  Insurance  would  be  placed 
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Special  Funds. — Funds  deposited  with  a  state  treasurer  by  a  com- 
pany, under  Arts  4909  and  4910  (since  repealed),  in  truat  for 
the  policy  holders,  are  in  custodia  legis  and  not  subject  to  garnish- 
ment.** 

Inaolvency  and  Diuolvtlon. — Under  Revised  Statutes  1911,  Arts. 
4909  and  4910  (since  repealed)  t^e  funds  deposited  with  the  treas- 
urer of  the  state  by  a  company  which  has  become  insolvent  and 
ceased  to  be  a  going  concern,  cannot  be  gamisheed  by  a  judgment 
creditor,**  the  latter  article  authorizing  garnishment  only  when  the 
corporation  is  a  solvent  going  concern." 

ProG«ediiigs  to  Enforce  Dissdution. — It  was  held  that  the  dis- 
trict court  of  Travis  county  had  jurisdiction  to  forfeit  for  cause 
the  charter  of  a  mutual  fire  insurance  company,  and  appoint  a  re- 
ceiver.** 

AB80t8  and  B«o«iTer8. — The  funds  of  a  mutual  company  deposited 
with  the  State  Treasurer,  after  the  appointment  of  a  receiver,  were 
held  for  the  benefit  of  the  policy  holders  and  hence  were  not  sub- 
ject to  gamishment."*  (Arts.  4908-4918  of  the  Revised  Statutes 
have  since  been  repealed.) 

INSURANCE  AGENTS  AND  BROKERS 

Agonta  Mnst  Be  Anthorixed  to  Solicit  Insurance — Statutory  Beg- 

nlatiouB. — Agents  before  soliciting  insurance  for  any  company  must 

first  procure   a  certificate   from   the   Commissioner   of  Insurance. 

(Art.  4960,  Rev.  St.  1914;  see  also  Arts.  4875-4.) 

In   a  Bolvont  company.     Held,   person-      0$ — (■>   Vroo^MUac*   t«  >n/are«   DU. 
ally  liable  for  a  loss  under  the  policy.  aolntton. 

—Hancock  y,  WUbOH.    17!   8.  W.    1171. 

34.  The  diatrlct  court  of  Travla 
county  had  jurisdiction  to  forfeit  tor 

I  the  charter  of  a  mutual  Ore 
e  company  nhoae  domicile  waa 
SI.  In  the  absence  of  statutory  au-  at  Houston,  and  appoint  a  receiver  for 
tharlty,  funds  deposited  with  a  state  Ihe  company. — Graham  v.  Sparks,  121 
treasurer  by  an  Insurance  company,  S.  W.  B9T.  See  E8  Cent.  DIb.  Insurance, 
In  trust  for  the  policy  holders,  are  In  I  92. 
oustodla  lerls  and  not  subject  to  earn- 
Ishmettt. — Og-leaby  v.  Durr.   ITS  B.  w. 

35.  Whether  or  not  the  funds  of  a 
mutual  lira  Insurance  company  de- 
posited with  the  State  Treasurer  under 
Acts  1S03,  p.  168.  ch.  109.  i  E.  were  In 
the  cuHlody  of  the  law  upon  forColture 

•t.     Under  Rev.  8t.  ISII.  Arts,  490S,  of  Us  charter  and  the  appointment  of 

4910,     the    funds    deposited     with     the  a  receiver,   under   section    9,   providing- 

treasurer    by    an    Insurance    company.  that  the  securities  In  the  hands  of  the 

which  hsB  become  Insolvent  and  censed  State  Treasurer  over  the  amount  necw- 

(o  be  a  KolnK  concern,  cannot  be  sarn-  sary   to   pay   losses   Incurred   shall   be 

laheed    by   Judgment   creditor, — Ogles-  divided   smone   the   policy   holders   at 

by  V.  Durr,  ITS  S,  W.   ZTG.  the  date  of  forfeiture,  such  funds  were 

as.  Rev.  St.  1911,  Art.  49ID.  when  held  for  the  benefit  of  policy  holders 
construed  with  other  sections  of  the  after  forfeiture:  and  hence  were  not 
same  act.  authorizes  garnishment  only  subject  to  garnishment. — Oraham  v. 
when  the  corporation  Is  a  solvent  to-  Sparks.  121  B,  W,  697.  See  28  Cent- 
Ins  concern. — Id.  DiK.  Insurance,  I  93.  . 
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Who  Are  Agents — Statntoi? .  Eegnlatioiu. — ^A  person  is  held  to 
be  an  agent  of  an  insurance  company  who  solicits  insurance,  who 
takes  or  transmits  an  application  for  or  policy  of  insurance,  or 
who  adyertises  or  gives  notice  that  he  will  do  so,  who  receives  or 
delivers  a  policy,  who  examines  or  inspects  any  risk,  who  collects 
or  transmits  any  premium,  who  makes  or  forwards  any  diagram  of 
any  building  or  buildings,  who  performB  any  other  act  in  the  con- 
snmm&ting  of  a  contract  of  insurance,  or  who  shall  examine  into 
or  adjust  any  loss.  This,  however,  does  not  make  citizens  who 
arbitrate  in  the  adjustment  of  losses  agents  nor  does  it  cover  at- 
torneys at  law.     (Art.  4961,  Rev.  St.  1914.) 

iPoUdeB  Must  Be  Issaed  Only  Tbroa£:h  Resident  Agents,  Except — 
Statutory  K^nlations. — All  companies  of  whatsoever  kind  are  pro- 
hibited from  authorizing  or  allowing  any  person  or  agent  who  is 
a  non-resident  of  Texas  to  issue  or  deliver  any  policy  of  insurance 
on  persons  or  property  located  in  this  state.  It  is  provided  that 
this  does  not  apply  to  common  carriers  or  to  persons  who  on  oath 
state  that  they  cannot  obtain  insurance  on  their  person  or  property 
through  agents  in  this  state.     (Art,  4963,  Rev.  St.  1914.) 

Solicitor  of  Insurance  to  Be  Deemed  Agent  of  Company — Statn- 
tory  Begolations. — A  person  who  solicits  an  application  for  life 
insurance  is  to  be  regarded  as  the  agent  of  the  insurer  in  any  con- 
troversy arising  but  such  an  agent  does  not  have  the  power  to 
waive,  change  or  alter  any  of  the  terms  or  conditions  of  the  appli- 
cation or  policy.     (Art.  4968,  Rev.  St.  1914.) 

Revocation  of  Agents  Authority — Statutory  Regulations. — An 
agents  authority  to  solicit  insurance  may  be  revoked  for  violation 
of  any  of  the  insurance  laws,  for  knowingly  deceiving  or  defraud- 
ing a  policy  holder  or  for  unreasonably  failing  and  neglecting  to 
pay  over  to  the  company  the  premiums  collected  by  him.  (Art. 
4971,  Rev.  St.  1914.). 

The  Relation  in  Oeneral. — 'A  person  authorized  by  an  agent  to 
represent  him  in  negotiating  insurance  has  the  same  power  to  bind 
the  inanraoce  comptiny  to  a  contract  of  insurance  as  has  the  agent.*' 
An  agent  with  general  powers  m&y  exercise  his  powers  through  an 
assistant,  who  thereby  becomes  the  agent  of  the  company."  A  clerk 
who  can  do  everything  but  sign  the  policies  is  so  far  the  agent  of 
the  company  that  notice  to  him  in  regard  to  the  title  to  property 
insured  through  him  is  notice  to  the  insurer." 

AOHHTB   AMD    BKOK-       Is   so   far   the   asent   Of   the   company 
BBS.      (BBB   19   OTO.   BS9.)  that    notice    to    htm    In    regard    to    the 

title  to  prooerty  Insured  through  htm 
los  In  CNaanL    (S*«  88      la  notice  to  the  companv. — Phoenix  Ins. 
Cant   mg.  msnimBM,   S!  »>  100.)  Co.  v.  Ward,  ti  3.  W.  783. 

M.    The  clerk  of  the  general  agent  37.     An  Insurance  agent  who  Is  au- 

of    an    InBurance    companr,    who    has  thorlzed  to  contract  for  risks,  to  coun- 

pover   to   solicit   Insurance  and   Issue  tersign    and    deliver    policies    In    the 

policies,  except  tfa^t  the  sitmlng  of  the  name  of  the  company,  and  to  receive 

policies  la  done  by  the  general  agent.  and    collect    premiums,    may    exercise 
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ApptjUntBaent  or  Employment  of  Agent. — ^Where  an  agent  is  not 
charged  with  the  duty  of  seeing  to  the  cancellation  of  policieB  he 
cannot  be  charged  with  negligence  in  the  performanee  of  such 
duty,  in  an  action  on  a  written  contract  of  appointment,  unless  it 
is  shown  that  independent  of  such  contract  this  additional  matter 
of  agency  was  conferred  on  him  and  by  him  accepted." 

Evidence  As  to  Ageiu^. — An  agent's  testimony  that  his  au- 
thority had  not  temtinateii  when  he  issued  a  policy  supported  a 
finding  for  plaintiff  though  the  circumstantial  evidence  tended  to 
show  the  contrary.*" 

Scope  and  Extent  of  Agency. — As  a  general  rule,  a  person  deal- 
ing with  an  agent  without  knowledge  of  limitation  of  authority  is 
entitled  to  aflsume  that  he  is  authorized  to  issue  a  particular  policy 
and  the  company  is  estopped  to  assert  the  contrary,**  Where  the 
course  of  dealing  between  a  cotton  broker  and  an  agent,  under  an 
open  policy,  was  that  the  broker  would  notify  the  agent  to  insure 
A  certain  number  of  bales  on  receipt  of  an  order  to  buy  and  the 
agent  would  accept  and  notify  the  company  and  when  the  cotton 
was  bought  would  issue  certificates  covering  it  and  a  loss  occurred 
on  the  same  day  that  certain  certificates  were  issued  and  the  prem- 
ium paid,  unknown  to  the  parties,  it  was  held  that  the  agent's  acts 
in  the  matter  were  within  the  apparent  scope  of  his  authority  and 
binding  on  the  company."  (As  to  determining  territorial  extent 
of  agent's  authority  from  correspondence,  see  Ann.  43.) 

Liabilities  of  Agenti  and  Their  Sureties. — A  general  agent  who 
takes  a  bond  from  a  local  agent,  saying  that  if  inquiry  proved  sat- 
isfactory the  bond  Fould  be  accepted,  and  retains  such  bond  with- 

bla  powers  through  an  asBlfltant,  who      78 — ■tUhu*  •>   to   A^wbqt-     (■••  SS 
Uiereby  becomes  an  asect  of  the  com-  Oent.  lUg.  IBannuuM,  (  101.) 

iwny. — Hartford  Fire  Ine.  Co.  v,  Joaey 

(Tex.  Civ.  App.)   26  S.  W.  181,  B  Tex.  4a     InBurance      acent'e      teetlmony 

Civ.  App.  190.  that  hiB  aiith(jHty  had  not  terminated 

SS.    A  person  authorized  by  a.n  ag«nt      when    he    Issued    a    poUoy,    Held,    to 

support    flndlns    for    plalntllT,    thoush  ' 

circumstantial  evidence  tended  to  show 

that    It    bad    been    terminated. — Inter- 

ract  of  Insur-       national    Fire    Ins.    Co.   v.    Black.    ITf 

—Austin    Firs       S.  W.   E34. 


as  Cent  IHf .  Inatmuloa,  S  103.) 


41.  The  course  of  dealing-  between 
a  cotton  broker  and  on  Insurance 
as.  In  an  action  on  a  written  con-  agent,  under  an  open  policy  of  In- 
trftct  of  appointment,  wherela  an  In-  surance.  was  that  the  ttroker,  on  re- 
Burance  a«-etit  was  not  charged  with  celpt  of  an  order  to  buy  cotton,  would 
the  duty  of  seeing  to  the  cancellation  notify  the  agent  to  insure  a  certain 
of  policies,  evidence  Is  inadmlsalble  number  of  bales  provisionally,  where- 
to charge  the  agent  with  negligence  In  upon  the  agent  would  accept  and  notl- 
tbe  performance  of  such  duty,  unless  fy  the  company,  and  when  the  cotton 
It  Is  shown,  Independent  of  the  written  was  bought  and  ready  for  ahlpment  In 
contract,  that  this  additional  matter  the  interior  the  asent  would  lasue  cer- 
of  agency  was  conferred  on  the  agent.  tincates  covering  It  from  the  date  of 
and  by  him  ',accepted. — Norwood  v.  purchaae  lo  the  end  of  the  voyage. 
Alamo  Fire  Ins.  Co.  (Tex.  Civ.  App.}  The  company  had  accepted  premiums 
a  B.  W.  TIT.  esrned,   and   paid   losses   Incurred, 


.„„,glc 
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oat  doing  anything  further,  it  will  be  treated  as  a  sstiBfactory  bond 
and  enforceable."  A  bond  conditioned  on  the  agent's  paying  all 
premixuns  collected  and  on  well  and  truly  performing  all  the  duties 
of  Buch  agent,  is  breached  by  the  agent  agreeing  with  persons 
owing  premioms  payable  in  cash  to  credit  the  amount  thereof  on 
hia  personal  indebtedness,  and  the  snretiee  are  liable  thereunder." 
A  snrety  on  a  bond  conditioned  for  the  agent's  faithfully  paying 
over  money  received  and  performing  other  duties  as  figent  is  not 
liable  for  the  failure  of  the  agent  to  pay  a  premium  note  procured 
from  an  insured  and  indorsed  and  delivered  to  the  general  agent 
under  the  latter's  instructions.*' 

Oompensation  of  Agents. — There  was  no  novation  of  a  contract 
to  pay  a  fixed  commission  for  prociiring  business  by  an  agreement 
to  reduce  the  rate,  made  in  compromise  of  a  suit  for  specific  com- 
missions on  condition  of  payment  of  the  commission  on  collection 
of  the  premium  on  which  the  commission  was  earned.*'  "    An  agent 


iDBurance  e 


ft  prevl 


>  the 


In  Bult.  On  October  24th  the  broker 
requested  additional  Insurance  on  a  lot 
of  cotton  then  in  transit,  which  risk 
the  agent  accepted,  promlalnK  to  laeue 
the  certificates  as  soon  as  he  koC  time. 
tbe  risk  to  b«  covered  me&nwhlle.  The 
acent  stated  then  that  It  was  uii' 
necessary  to  notify  the  company,  and 
did  not  do  so  tlU  he  IsBUed  Che  cer- 
tificates, on  December  15th,  on  whloh 
day  the  cotton  was  lost  In  a  wreck, 
and  on  which  day  the  premium  was 
paid,  the  tact  ot  the  loss  being  then 
unknown.  Held,  that  the  agent's  acts 
In  the  matter  of  the  Insuranoe  in  ques- 
tion were  within  the  apparent  scope  of 
hla  authority,  and  binding  on  the  com. 
pany. — Insurance  Co.  of  North  Ameri- 
ca V.  Bell.   SO  S.  W.  2Ca. 

4a.  Person  dealing  with  Insurance 
asant  without  knowledge  of  limitation 
of  authority  held  entitled  to  assume 
that  he  was  authorized  to  Issue  par- 
Ucular  policy  and  company  waa  estop- 
ped to  assert  the  contrary, — Interna,- 
Uonal  Fire  Insurance  Co.  v.  Black, 
ITS  S.  W.  531. 

48.  Notwithstanding  seer  e  t  a  r  y's 
tastlinony  as  to  custom,  court  held 
entitled  to  determine  territorial  extent 
of  Insurance  agent's  authority  from 
correspondence,  and  It  did  not  limit 
him   to  a  particular  county. — Id. 


He  subsequently  delivered  a  bond  to 
the  general  agent,  who  Informed  him 
that,  It  inquiry  proved  satisfactory, 
the  bond  would  be  Anally  accepted. 
The  general  agent  kept  the  bond  with- 
out doing  anything  further,  and  the 
local  agent  continued  the  agency.  Held, 
Chat  the  bond  was  treated  as  a  aat- 
lefactory  bond,  and  was  enforceable. — 
Haupt  V.  James  Cravens  A  Co.,  120 
S.  W,  541, 

40.  A  bond  given  by  a  local  Insur- 
ance agent  conditioned  on  his  paying 
all  premiums  collected,  and  on  wall 
and  truly  performing  "all  the  duties  of 
such  agent"  la  breached  by  the  agent 
agreeing  with  ^  persons  Indebted  for 
premiums  payable  in  cash  to  credit 
Che  amount  thereof  on  his  personal 
Indebtedness,  and  the  surettea  are 
liable    therefor. — Id. 

46,  A  surety  In  a  bond  of  an  In- 
surance agent,  conditioned  for  his 
faithfully  paying  over  sums  due  for 
moneys  received  for  premiums  and  per- 
forming other  duties  of  agent,  is  not 
liable  for  the  failure  of  the  agent  to 
pay  a  premium  note  procured  from  an 
insured,  and  Indorsed  and  delivered 
to  Che  general  agent  of  insurer,  tbe 
agent  having  taken  Che  note  and  In- 
dorsed it  pursuant  to  Instructions  from 
the  general  agent. — MoClary  v.   Treie- 


.   Dig. 


.    112    i 


,    954. 
,    il    107-1 


Ses 


83— XteMUtlN     Of    Ar«Bta     and     ThUr       84 — Comi]«aaatlOD  c 


^  H  1«,  110.) 


44.  A  general  agent  of  i 
company  appointed  a  local  agent,  who' 
on  falling  to  give  s  bond,  was  notlfled 
Chat  his  agency  waa  suspended  on  that 
ground.  He  agreed  to  furnish  a  bond, 
and  was  informed  that  he  could  give 
a  bond  and  continue  his  agency.      •      • 


47.  To  constitute  novation  of  an 
original  contract,  an  agreement  made 
thereunder  must  have  fully  discharged 
the  same.— Slaughter  v.  Hall,  isa  S.  W. 
496.    ■ 

48.  There  was  no  novation  of  a  con- 
tjaot  to  pay  a  fixed  commission  for 
procuring    Insurance   business,    by    an 
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may  sne  for  a  premium  in  his  own  name  where  he  is  charged  with 
it  and  becomes  liable  for  it  to  the  company'  on  policies  issued  by 
him.** 

Extent  and  Exercise  of  Powers  of  Agents— (A)  In  General.— 
One  who  is  agent  only  for  the  purpose  of  coUecting  and  forwarding 
the  premium,  cannot  on  behalf  of  the  company,  consent  to  additional 
insurance,"'  Under  the  rule  that  the  agent's  acts  within  the  scope 
of  his  real  or  apparent  authority  bind  the  principal,  an  agent  who 
ihaa  authority  to  exercise  discretion  in  issuing  policies,  binds  the 
insurer  under  the  policy  issued  where  the  risk  assumed  is  a  legal 
one  and  one  which  the  insurer  has  power  to  accept." 

(B)  Effect  of  Provisions  of  the  Policy. — The  Supreme  Court 
held  in  an  early  case  that  when  the  policy  defines  and  limits  the 
authority  of  the  agent  no  act  of  his  exceeding  his  authority  is  bind- 
ing on  his  company.** 

(0)  Effect  of  Instmctions  to  Agents. — The  insured  onust  have 
knowledge  of  a  company's  inhibition  as  to  certain  risks  before 
policies  on  such  risks  will  be  avoided."*  Where  an  insurer  in- 
structed its  agent  not  to  write  policies  on  insolvent  or  financially 
crippled  debtors  such  a  policy  will  not  be  avoided  unless  the  in- 
sured knew  of  the  company's  inhibition." 

(D)  Unanthorixed  and  Wrongful  Acts  of  Agent.— In  a  case 
where  the  agent  was  instructed  by  the  insurer  to  cancel  a  vacancy 
permit  at  its  expiration  and  the  agent  showed  such  instruction  to 
one  of  the  owners  of  the  building  the  insurer  was  not  liable  for  a 
loss  occurring  after  the  permit  expired  though  the  local  agents  had 

aKreement    to   reduce    the   rale,    niftde  rule  that  the  asent'a  acts  within   the 

In   compromlBe  of  a  ault   for   specinc  scope  of  hla  real  or  apparent  author- 

commtHBlonB  on   condition  of  payment  Ity  tdnd  the  principle, — Delaware  Ina. 

or  the  commlaalon  on  collection  of  the  Co.  of   Philadelphia   v.   HIU,    127    5.  W. 

premium     on     which     the     commiBaion  JS3.     See    28    Cent.    Dig.    Insurance,    11 

wafl  earned. — Id.  n*.  121. 

M.     An     Inaurance     agent,      who     !■ 

charged  with  and  becomes  liable  to  the  M>— (■)  HCaol  of  VIDTlriona  of  roller- 
Company   for    the   premium    on    policies 

Issued   by   hlra,   may  aue   for   the   pre-  68,    When    the    policy    defines    and 

mlum    In    his    own    name, — Waters    v.  llmlte    authority    of    company's    agent 

Wandless    (Tex.   Civ.   App.)    36    S.   W.  ^^  act  of  his  exceeding  his  authority 

1B4.  Is     binding     on     hts     company.— First 

_         .       .  _       _.         , ..  National  Bank  v.  Lancashire  Ins,  Co., 

86— HxtaM  and  ■sandafl  of  rowara  at 

Afuita.      (A>    m    OaBsnl.      (Sm    B8  «2    Tex,    (61. 


■1— (O) 

SO.     One  who  Is  agent  for  an  Insur- 

AtfSAta. 

ance  company  only  for  the  purpose  of 
collecting  and  forwarding  the  premium. 

03.'    Ini 

structlons  from  an  Insurance 

cannot.    In    its    behalf,    consent    to    ad- 

to Its  Bcent.  not  to  write  pol- 

ditional    Insurance.— East    Texas    Fire 

Idea   on 

property  of  Insolvent  or  fln- 

fna.  Co,  V.  Blum.  (Tex.)    13  8.  W.  B72, 

:rlppled  debtors,  do  not  avoid 

51.     Where  an   agent   has   authority 

a  policy  ' 

written  on  such  a  risk,  unless 

to  exercise  discretion  in  relation  to  the 

It  appear 

that  Insured  had  knowledge 

Issuance   of  policies,   and   the  risk   as- 

Inhibition,—(Civ.   App.)    Ger- 

sumed   Is  a  legal   one   which    the  com- 

man Ins, 

Co.  v.  Olbbs,  Wilson  &  Co., 

pany   had  power  to  accept,  the  insurer 

82    S,    W 

.    loss,    rehearing    denied    9e 

Is   bound   by   all   the   risks   under   the 

S.  W.  7(0 

.    See  2S  Cent  Dig.  Insurance, 

policy  Issued  by  the  agent   under   the 

(   120. 
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consented  to  temporarily  extend  the  permit."'  An  instruction  to  an 
a^ent  to  eiiminate  a  loss  payable  clattse  from  a  policy  was  not  a 
notification  to  him  that  the  insurer  would  cancel  it  if  the  insured 
should  transfer  it  as  collateral.*'  Therefore,  if  an  agent  accepted 
an  assignment  of  tKe  policy  to-  a  bank  of  which  he  was  an  officer 
to  secnre  a  loan  it  was  not  fraudulent  so  as  to  render  him  liable  for 
the  amount  of  the  loss.'* 

Satifloation. — The  act  of  an  agent  within  the  scope  of  his  'au- 
thority must  he  promptly  repudiated  or  it  will  he  binding  on  the 
insurer."  "  And  this  even  though  it  does  not  conform  to  restric- 
tions contained  in  the  policy  concerning  the  powers  of  agents." 
Where  an  agent  represents  both  parties  the  contract  of  insurance 
is  voidable."  However,  in  such  case  if  the  insurer  fails  to  refund 
the  premium  within  a  reasonable  time  after  it  learns  of  such  a 
fact,  it  ratifies  the  contract."  If  an  agent  is  not  authorized  to  ef- 
fect insurance  it  cannot  be  made  effective  by  being  ratified  by  the 
insured  after  loss.'* 

Agency  For  Insurw — Notice  to  Agent. — In  general,  the  question 
of  whether  notice  to  the  agent  is  notice  to  the  insurer  depends 
almost  entirely  on  the  extent  of  the  agent's  authority.  A  mere 
brokers  information  would  not  he  im|>uted  to  the  insurer."  A 
broker  who  did  not  have  full  authority  as  an  agent  was  held  to  be 
the  agent  of  the  insured  iiiider  Ihe  policy  and  only  the  agent  of 
the  insurer  for  delivering  tlic  policy  and  collecting  the  premium 
BO  that  notice  to  him  that  the  property  was  mortgaged  or  was  sit- 
as — vnantlLOTlxad  rnnA   VxaBttTil   Acta 

trt    Afat.      (Mm    SS    Ourt.    IMc.    In- 

nmuM.  f  IBS.) 

»«.     The    reruMl    of    an    inBurancB  oa.    Where  an  act  done  by  an  a«ent 

company    to   aUow    a   clauae    to    be  at-       „.  ,^_  „  ...'"' 

tui-hiul     In    a     nntti-u    irmUino-    tho    ^nmrn      tf  "  °    ^ 


Cached  to  a  polloj  ........ .b   "■■;  "■•m,  >■  ,        ...  ,     ..                   ,     , 

any.  payable  to  a  third  peraon,  and  Its  surance  Is  wUhIn  the  scope  of  his  »u- 
iDstmctioDH  to  lt»  ag-ent  to  eliminate  thorlty,  and  Is  not  promptly  repudl- 
■□ch  clause,  were  not  a  notiUcatlon  ated  by  the  company,  the  act  will  ba 
to  blm  that  It  would  cancel  the  policy  binding  upon  Lt.  notwithstanding  It 
It  the  insured  should  transfer  It  as  does  not  conform  to  restrictions  con- 
collateral,  ao  that  his  acceptance  of  talned  In  the  policy  concerning  the 
an  aaslBument  of  the  policy  to  a  bank  powers  of  agents,  and  the  manner  of 
of  which,  be  was  cashier  to  secure  a  their  exercise. — Niagara  Ins.  Co.  v. 
loan  waa  not  fraudulent,  so  as  to  ran-  Lee,  (Tex.)  II  S.  W.  1021. 
der  him    liable   for   the  amount   of  the 

loss. — Scottish -Union  &  National  Ins.  B7.  A  contract  of  Insurance  by  an 
Co.  V.  Andrews  ft  Matthews,  89  8.  W.  agent  who  acts  for  both  parties  is 
419.  voidable,  but,  If  the  Insurer  falls  to 
SS.  'Wbere  a  vacancy  permit  was  refund  the  premium  within  a  reason- 
attached  to  a  policy  on  buildings  able  time  after  he  is  apprised  of  the 
owned  by  two  persons,  and  defendant  fact,  he  ratifies  the  contract. — Qeorgla 
Inetmcted  Its  local  agents  to  cancel  Home  Ins.  Co.  v.  City  of  SmlthviUe,  4S 
said  vermlt  at  the  expiration  thereof,  S.  W.  112. 
and  Bald  instruction  was  shown  to  one 

of    said    owners,    defendant    was    not  SB.     If  insurance  agents  are  not  au- 

liable    for   a    loss    occurring   after    the  thorlzed  to   effect  insurance,   it   cannot 

permit  expired,  though  the  local  agents  be    made    effective    by    being    ratified 

bad    consented    to    temporarily    extend  by    Insured     after    the    Are. — Norwich 

the   permit. — McLeary    v.    Orient    Ins,  Union  Fire  Ins.  Society  v.  Dalton,  ITS 

Co.  (Tex.  Civ.  App.)    S3  B.  W.  683  IS.  W.  469. 
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aated  od  leased  grouuil  would  not  be  notice  to  the  insnrer."  Notice 
to  an  agent  who  has  full  authority  in  representing  the  insnrer  is 
notice  to  the  company.'"  Therefore,  notice  to  an  agent  who  re- 
ceives applications,  inspects  the  property,  determines  the  rate,  fills 
out  blanks  sent  by  the  insurer,  countersigns  and  delivers  the  poli- 
cies, and  collects  the  premiums,  of  an  incunLbrance  on  property - 
insured  acquired  in  the  transaction  of  the  business  of  the  com- 
pany, is  notice  to  the  company. '"  An  agent  with  power  to  renew 
and  consent  to  the  transfer  of  policies  of  insurance  can  properly 
receive  notices  of  assignments  of  part  of  the  money  due  on  a  loss 
so  as  to  make  such  notice  notice  to  the  company." 

Agvacy  for  InBUred— (A)  Oreation  of  A^reucy  to  Prooors  In* 
snrance  in  General.— An  agent,  procuring  insurance  at  an  owner's 
request  through  a  broker  in  a  company  not  authorized  to  do  busi- 
ness in  the  state,  which  he  had  never  before  represented,  was  held 
the  agent  of  such  company  under  the  statute.  (Arts,  4961,  4962, 
Rev.  St.  1914.)*^  An  agent  was  held  to  represent  the  company  and 
not  the  insured  or  the  payee  of  the  policy  where  he  issued  a  policy 
to  an  owner  of  a  stock  of  goods  in  which  he  was  not  interested  and 
where  a  loss  payable  clause  to  the  firm  of  which  he  was  an  em- 
ployee was  later  inserted.'* 


•B — Afanor     for     I»a«rw>— Motto* 


BB.  An  agent  of  an  Insurance  com- 
pany whose  power  of  attorn  ay  au- 
thorizes him  "to  renew  and  consent  to 
the  transfer  of  pollcleB  of  Insurance" 
la  actlns  within  his  authority  when 
ha  receives   notices  of  an   asBlKoment 

due  on  a  loss,  so  as  to  make  such 
notice  to  the  company.- — CoUina  &  Arm- 
BtronK  Co.  v.  United  Stated  Ins.  Co. 
(Ton.   Civ.   App.)    27    B.   W    147 

•O  Notice  to  an  agent  of  a  Are  In- 
surance company  who  receives  applica- 
tions for  Insurance,  Inspects  ttie  prop- 
erty, determines  the  rate,  Alls  out  the 
blanks  sent  him  by  the  company,  coun- 
terslg-ns  and  delivers  the  policies,  and 
collects  the  premiums  of  an  Incum- 
brance on  property  Insured  acquired  In 
the  transaction  of  the  business  of  the 
company,  la  notice  to  the  company. — 
Mecca  Fire  Ins.  Co.  v.  Smith,  1SE  S.  W. 
188.  See  28  Cent.  I>1k,  Insurance,  1 
12b 

n.  Where  a  person  solleltlnK  In- 
sursjice  was  a  mere  broker.  Informa- 
tion which  he  obtained  from  the  of- 
flcers  of  assured  would  not  be  Imputed 
to  the  Insurers. — Fire  Ass'n.  of  Phila- 
delphia V.  American  Cement  Plaster 
Co.,  84  S.  W.  IIIE.  See  Cent.  Dig.  vol. 
SS,   col.   BiS,   I    12& 

•9.  Where  an  agent  was  acting  as 
an  Insurance  broker  at  the  time  an 
application    for   Insurance    was    made, 


and  had  not  prior  to  that  time  been 
employed  by  an  Insurance  company 
In  all  matters  appertaining  to  the  pro- 
curing- of  the  policy,  he  was  the  agent 
of  the  assured  under  the  policy,  and 
only  the  agent  of  the  company  for  the 
purpose  of  delivering  the  policy  and 
collecting  the  premium,  and  notice  to 
him  that  the  property  was  mortgaged 
or  was  situated  on  leased  ground 
would  not  he  notice  to  the  company. — 
East  Texas  Fire  Ins.  Co.  v.  Brown 
(Tei.    Sup.)    18    S.   W.    718. 


!  IM.) 

63.  An  employe  of  a  Arm,  who  was 
also  the  local  agent  of  an  Insurance 
company,  on  the  application  of  the 
owner  of  a  stock  of  goods,  Issued  a 
policy  thereon.  The  agent  had  no  In- 
terest In  the  business  of  Insured,  and 
was  not  his  creditor,  and  subseauently 
a  clause  was  Inserted  In  the  policy 
making  it  payable  to  the  drm.  Held, 
that  the  agent.  In  Issuing  the  policy, 
acted  not  as  agent  of  Insured  or  of  the 
payee,  but  as  that  of  the  company. — 
CClv.  App.)  German  Ins.  Co.  v,  Olbbs. 
Wilson  &  Co.,  92  S.  W.  1068,  rehearing 
denied  98  3.  W.  7S0.  See  28  Cent.  Dig. 
Innurance,   |    126, 

04.  Under  Rev.  St.  1911,  Arts.  4961, 
4962.  an  insurance  agent,  who  at  an 
owner's  request  procured  insurance 
through   a   broker    In   a   company    not 
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(B)     AntluHity  and  Duties  of  Agent  Am  to  Principal.— Where  a 

broker  undertakes  to  keep  property  insured  but  neglects  to  renew 
the  policies  at  their  expiration  be  ia  liable  for  the  loss  of  the  prop- 
erty by  fire.^'  The  fact  that  a  policy  in  an  insolvent  company  did 
not  expire  until  sometime  after  the  loss  will  not  relieve  a  broker 
who  undertook  to  keep  it  insured,  from  liability.*' 

(a)  Actions  for  Breach  of  Oontraot.— Where  a  broker  procured 
a  policy  for  an  insured  after  application  therefor  and  paid  the 
premium  thereon  he  can  recover  the  same  from  snch  insured.'*  But 
where  the  insured  did  not  apply  to  the  broker  and  the  broker 
never  agreed  to  do  so  he  cannot  recover  the  premium  advanced.** 
A  broker  was  liable  to  his  principal  for  failure  to  notify  the  lat- 
ter that  the  insurance  procured  by  the  former  was  worthless,  the 
insurer  having  become  insolvent.''*  In  snch  ease  the  damages  for 
failure  to  keep  the  property  insured  would  be  diminished  by  the 
amonnt  of  the  unpaid  premiums,**  which,  however,  must  be  pleaded.** 
Further,  the  broker  must  prove  the  amount  of  such  unpaid 
preminms,'" 

(0)  Ertent  and  Exerdse  of  Powers  of  Agent.— It  was  held  that 
a  broker's  act  in  securing  a  policy  to  replace  a  worthless  one 
inured  to  the  owner,  though  he  did  not  know  of  the  act,  where  the 
broker  agreed  to  keep  the  property  insured  for  a  certain  time.'* 


ADtborlzvd  10  Oo  tmalnasB  In  the  stAts, 
which  tie  bad  never  before  repreeenled. 
held,  the  agent  of  auch  company. — 
Drummond  v.  Whlte-Swearlngen  Realty 
Co..  1«&  8.  W.  to.  See  tS  Cent.  DIb. 
Jnsurknce,   I  ISB. 


as.  Wliere  Insured  did  not  apply  to 
«  broker  to  obtain  a  policy  for  him,  or 
the  broker  never  agreed  bo  to  do.  ha 
cannot  recover  for  premium  paid  by 
falm  on  the  policy  procured. — Holmes 
V.  Thompaon,  Bl  B.  W.  G04,  2G  TeK.  Civ. 
App.   3S9. 

M.  Wliere  Insured  applied  to  an  In- 
•nraoee  broker  to  procure  a  policy  ma 
his  ag-ent.  and  such  broker  agreed  to 
procure  such  policy,  and  did  so.  and 
p&ld  the  premium  thereon,  he .  can 
recover  the  same  from  the  Insured.^ 
Holmes  v.  Thomaaon.  (1  S.  W,  E04,  Zi 
Twc   Civ.   App.    3SS. 

V7.  Where  a  broker  undertook  to 
keep  property  insured,  the  fact,  that  a 
policy  In  an  Insolvent  company  did 
not  expire  until  three  months  after 
the  destruction  of  the  property  by  fire 
did  oot  relieve  the  broker  of  liability 
tor  the  loss  sustained  by  the  Insured. 
— Diamond   v.  Duncan,   17T   5.  W.   »5t. 

as.  In  Insurer's  action  against  1n- 
Borance  broker  for  negligence  In  not 
keeping  propertr  Insured,  damages  re- 


coverable held  to  be  diminished  by  the 
amount  of  the  unpaid  premiums. — -Id. 

e>.  Right  of  broker  to  have  dam- 
ages diminished  by  unpaid  premiums 
held  defensive  matter  which  should 
have  been  pleaded. — Id. 

TO.  The  burden  was  upon  the  broker 
to  prove  the  amount  of  the  unpaid 
premiums.  If  admissible  In  mitigation 
of  damages  on  the  general  Issue. — Id. 

71.  Court  held  not  in  error  In  fall- 
ing to  submit  amount  allowable  In  re- 
tention of  damages,  or  to  peremptorily 
Instruct  Tor  defendant. — Id. 

7S.  Where  an  Insurance  broker  un- 
dertook to  keep  properties  Insured  and 
after  expiration  of  the  policies  neg- 
lected to  secure  new  poUclea  for  a 
period  during  which  the  property  was 
destroyed  by  fire,  he  was  liable  for  the 
loss. — Diamond  v.  Duncan,  172  S.  W. 
1100. 

73.  An  Insurance  broker  held  liable 
to  his  principal,  with  whom  he  had 
agreed  to  procure  reinsurance,  for 
failure  to  notify  the  principal  that  the 
present  Insurance  on  the  property  was 
worthless;  the  Insurer  having  become 
Insolvent. — Diamond  v.  Duncan.  138  S. 
W.  (29.  See  ZS  Cent.  Dig.  Insurance, 
I   ISO. 
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(D)  Unauthoiixed  and  Wrongful  Acts  of  Agent. — An  agent  a 
personall}-  liable  on  a  policy  procured  by  him  in  a  company  not 
authorized  to  do  business  in  this  state/'  However,  any  defense 
available  to  such  a  company  is  available  to  the  agent/'  Such  an 
agent  has  the  burden  of  negativing  the  loss  asserted."  He  is  also 
bound  by  the  company's  failure  to  give  notice  of  its  refusal  to  be 
bound  by  the  policy  because  of  misrepresentations," 

(E)  Notice  to  AgBnt. — A  mortgagor  is  chargeable  with  notice 
of  the  provisions  of  policies  which  the  mortgagee  agreed  to  pro- 
cure on  the  mortgaged  premises  and  did  procure,  even  though  it 
retained  them  in  its  possession.^  A  person  who  procures  a  policy 
from  an  agent,  with  whom  he  is  a  stranger  and  forwards  it  to  the 
applicant,  is  the  agent  of  the  latter/*  However,  his  agency  ter- 
minates when  he  delivers  the  policy  and  notice  to  him  of  cancella- 
tion is  not  notice  to  the  policy  holder/' 

INSURABLE  INTEREST 

Wtiat  Constitiites  Interest  in  Property. — A  contractor  has  an  ia- 
surable  interest  sufficient  to  sustain  a  policy  on  the  building  under 
construction  to  the  extent  of  whatever  is  due  him  even  though  he 
is  paid  by  the  week  and  has  no  rights  other  than  the  statutory  one 
of  filing  a  mechanic's  lien.*^  A  bailee  in  possession  may  take  out 
a  policy  in  his  own  name  for  the  benefit  of  the  owner,  under  an 
agreement  to  keep  the  property  insured.  "  One  having  a  lien  on 
property  and  to  whom  the  policy  is  payable  as  his  interest  may 
appear,  has  an  insurable  interest,  entitling  him  to  sue  on  such 

property    Insured    for    a    certain    time,  company  Held  bound  by  the  company's 

tbe   broker's  act  in   ncurlng  a  poller  failure  to  give  notice  of  Its  refusal  to 

to   replace  a   worthless  one  Inured   to  be  bound  by  the  policy  because  of  mla- 

tbe   owner,    though   he   did   not   know  representations. — Id. 

of   the  act. — HAnover  Fire  Ins.  Co.  v. 

Turney.    14T    S.   W.    SIG.      See    18  Cent. 

Dig,  Insurance,  i  132.  iMot. 

Ill — (D)   UBanaodaM  and  moaffol  7S.    A  person  who  Is  applied  to  tor 

Aots  Of  AMwa.%,  Insurance  In  a  given  amount,  and  who 

obtains    a    policy    therefor    from    the 

7B.     An  agent  held  personally   liable  agents    Of    the    company    to    which    he 

on  a  policy  procured  bv  him  in  a  com-  la   a   stranger,    and   forwards   it  to   the 

pany  nol  authorized  to  do  business  in  applicant,   la  agent  for  the  latter;  but 

the  state. — Drummond  v,  VThlte-Swear-  his  agency  terminates  when  he  delivers 

Initen  Realty  Co.,   KG  S.  W.  20.  the    policy,    and    notice    to    him    of   its 

78.     Under  Rev.  St.  ISll,  Arts.  4>G1.  cancellation  la  not  notice  to  the  policy 

19EZ,  any  legal  defense  available  to  an  holder. — Elaat   Texas   Fire   Ins.   Co.   v. 

Insurance   company   Is   available   to   a  Blum,   (Tex.)   13   B.  W,   B7I. 

person    held    personally    liable    as    its  BO.    Where  a  mortgagee  agreed  to  at- 

agent   pursuant   to   such   articles, — Id,  tend  to  the  Insurance  on  the  mortgaged 

77.  Under  Rev.  St.  Itll,  Arts,18T4,  premises  and  procured  pollclea  of  In- 
iOSi,  agent  sued  on  policy  written  by  surance  thereon  and  retained  them  la 
him  In  unauthorized  company,  held  Its  possession,  the  mortgagor  was 
tu  have  the  burden  of  negativing  the  chargeable  with  notice  of  their  provl- 
losB   asserted. — Id.  slona. — Commonwealth  Fire  Ins.  Co.  v. 

78.  Under  Rev.  St  1111.  Arts.  4148.  Obenchaln,  IGl  B.  W.  <11.  See  28  Cent 
498!.  agent  for  unauthorized  Insurance  Dig.  Insurance.  I  13G. 
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policy.**  A  grantor  who  has  deposited  a  deed  in  escrow,  has  an 
insnrable  interest  in  the  property  conveyed  and  can  recover  on  a 
policy  thereon  if  the  conditions  remain  nnperformed  at  the  time  of 
loss.**  A  person  buying  an  interest  in  a  stock  of  goods,  giving  his 
note,  acquires  an  insurable  interest  in  the  stock,  though  he  inad- 
vertently never  signed  the  note.**  A  husband  has  an  insurable  in- 
terest in  property  owned  by  the  wife  and  her  minor  children  by  a 
former  marriage  and  occupied  at  the  time  as  the  homestead  of 
hosband  and  wife." 

THE  CONTRACT  IN  GENERAL 

(A)     NATURE,  REQUISITES,  AND  VALIDITY 

Policies  of  Insurance  Shall  Oontaln  the  Entire  Oontraot — Statu- 
twy  Begfnlatioiis. — ^All  insurance  policies  now  sold  in  Texas  are  to 
contain  the  entire  contract  between  the  insurer  and  insured  and 
the  application  for  such  policy  mav  be  made  a  part  thereof.  (Art. 
4953,  Rev.  St.  1914.) 

Policies  Qovemed  By  the  Laws  of  Texas,  Not^thstanding  Stip- 
nlatioiu!  to  the  Oontrary — Statutory  Begfulatioiis.— All  contracts  of 
insurance  payable  to  any  citizen  of  this  state  are  held  to  be  con- 
tracts entered  into  by  virtue  of  the  laws  of  this  state  and  governed 
thereby  although  such  policy  may  provide  that  the  contract  was 
executed  and  is  payable  together  with  the  premiums  outside  this 
state  or  at  the  home  office  of  the  company  issuing  the  same.  (Art. 
4950,  Rev.  St.  1914.) 

the  bUBlness,  the  other  Etcqulres  an  In- 
surable Interest  In  the  BOods.  though 
through  Inadvertence  he  never  alg-ned 
the  note. — H^inover  Fire  Ina.  Co.  v. 
Bhrader  (Tex.  CIv  App.)  SI  S.  W.  1100, 
Jl   Tei.  Civ.  App.  268. 

St,     A    bailee    having    pOHSeHelon    of 
81.    A  hUBband  haa  an  Insurable  In-      property   under  an  agreement  to  keep 


terest    In   property  owned   by   hie    wife  It  Insured  may  take  out  a  policy  In 

and   her   minor   children   by  s.  former  own  name  for  the  benetlC  of  the  owner, 

husband,    and  occupied   at  the  time  as  Judgment  (Civ.  App.  ISftB)  18  S.  W.  49, 

the  homoatead  of  hueband  and  wife. —  reversed. — Wagner  v.  WaBteheater  Fire 

Continental  Fire  Aas'n  v.  Wlngdeld,  7!  Ina.  Co.,  BO  S.  W.  B6»,  »2  Tex.  B1«. 

8.  W.   S47,  SS,     One    having-    a    lien    on    Insured 
iroperty  at  the  time  of  Its  loe 


for  a  bulldins 


him.  and  to  whom  the 
.e  aa  his  Interest  may 
Insurable  Interest,  en- 
titling him  to  sue  on  the  policy,— gun 


*e»n  inaurable  interest  Bufflclent  to  „       ^^         ^^j^  „  ^,g  interest  may 

^"  t.r'=/..°r5fJ?."";'"l.';^?!!      »PP»^  has  an  insurable   ■  " 


U  due   him.    even    though    he    la    to   be  Mut  %  """r-o    v    Tu?ts     60   S 

paid   by   the   week   and   ha.  no   rights  ""xel   Civ    App    1%    ' 

«h<.P  than  the  atatutory  one  of  (Illng  a  «      .    '^'    .^^  „hi'  h==  rt<.„n..f.rt 

mtt^K  Hen— WBBtBrr,  A»«„r  f^n    v  .  "■  .  *   Brantor   who   has  deposited 


mechanic's  lien. — Western  Assur.  Co. 
mUyer-Deutsch-Jarratt  Co. 


for   delivery   i 
rmance  of  certain   condltlor 
an    Insurable    Interest    In    the    pri 
Where  the  owner  Of  a  stock  of       conveyed,  and.  If  t 


goods   forms   a   partnership   with   an-  unperformed  at  the  time  of  a  loss  under 

other,   and  aella   him   one-half   Interest  the    policy,    he    Is    entitled    to    recover 

tn  the  goods,  to  be  paid  by  note,   the  therefor. — Merchants'   Ins.  Ca  of  New 

note  to  be  paid  from   the  proceeds  of  Orleans  v.  Nowlln,   64  6.  W.   198. 


■i^^ 
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Nature  of  the  Oontraot. — ^In  au  early  case  it  was  held  that  the 
contract  is  complete  when  the  policy  is  issued.*^  It  was  farther 
held  that  an  application  made  and  signed  thereafter,  at  the  request 
of  the  company  did  not  relate  back  and  hecome  a  part  of  the  orig- 
inal contract,  unless  there  was  a  consideration  for  such  subsequent 
act.'^ 

'  Executory  Agreements  to  Insure. — An  executory  agreement  to 
insure  on  the  part  of  a  m.utual  company  wldch  leaves  nothing  to 
be  done  but  to  deliver  the  policy,  is  valid,  in  the  absence  of  any 
statutory  or  by-law  requirement,"  Where  there  was  an  agree- 
ment between  the  agent  and  the  insured  that  if  the  latter  desired 
additional  insurance  after  night-time  he  should  post  a  letter  to 
the  agent,  asking  for  such  insurance  and  it  should  take  effect  for 
the  amount  named  in  the  letter  from  the  time  it  was  posted,  it 
was  held  that  an  unstamped  letter  deposited  in  the  postoffice  will 
not  effect  the  insurance  unless  the  applicant  notified  the  agent  of 
such  deposit  and  of  its  contents  before  loss.^*  Such  a  notice  given 
after  the  fire  began  is  not  sufficient  where  the  plaintiff  knew  the 
property  was  on  fire.'* 

Applioatiom  or  Offer  and  Aoceptance. — A  contract  of  iriaurauce 
may  be  consummated  by  letters  deposited  in  the  poatofBce.**  The 
agreement  is  complete  when  a  letter  is  properly  mailed  accepting 
an  offer.'"  To  be  properly  mailed  the  letter  must  be  duly  posted 
and  the  date  of  the  posting  must  determine  the  date  of  the  con- 
tract." 


the  contract  in  general. 
ta: 

(SBB  19  OTO.  Bl 

1X4.    watnn  «f  th«  OoBtnwt.    {Sm  as 
OMit.  mg.  mauaao*  I  17S,  19a) 

87.  The  contract  Is  complete  wlien 
the  policy  1b  lisued:  and  an  applica- 
tion made  and  signed  thereaftor,  at 
the  request  of  the  company,  does  not 
relate  back  and  become  a  part  of  the 
original  contract,  unless  there  la  a 
consideration  for  auch  eubeeauent  act. 
— Fire  AsB'n  of  Philadelphia  v.  Bynum. 
H  S.  W.  67 ». 


that.  If  he  desired  additional  Inaur- 
a.nco  after  nlght-tlme,  he  should  post 
a  letter  to  the  agent  askine  for  such 


the 


should  take  effect  for  the  amount 
named  In  the  letter,  troto  the  time  It 
was  posted,  held,  that  aucti  a  letter 
deposited  In  the  pOBtofllce  unstamped 
IH  not  posted  so  as  to  elTect  Insurance 
unless  the  plaintiff  no  tided  the  agent 
of  the  depoBltlng  of  the  letter  and  of 
Its  contents  before  the  loss;  and  suoh 
notice,  given  after  the  fire  began,  the 
plaintiff  knowing  at  the  time  that  the 
property  was  on  fire,  la  not  sufllclent. 
— Blake  V.  Hamburg-Bremen  Fire  Ins. 
Co.,    (Tel  ■    ~   -    —    --- 


)    2   S.  W.  3ES. 


(•m  sa  Oant.  IMf.  XnanxftUM,  |  IBS- 


88.  In  the  absence 
ment  In  the  by-laws 
mutual  Insurance  company,  or  of  any 
statutory  provision.  Its  executory 
agreement  to  Insure  which  leaves  noth- 
ing to  be  done  but  to  deliver  the  policy 
Is  valid.— State  Mut.  Fire  Ins.  Co.  v. 
Taylor,  IGT  B.  W.  aSO. 

•f.    Where  there  was  an  agreement 
between    the    agent    and    the    ' 


r  OSec  and  Aooapt- 
aaoe.  (lea  28  Gent.  Dig.  JamnxmaiM, 
H  is6-ao8.) 

BO.  A  contract  may  be  consummated 
by  letters  deposited  In  the  postoffloe; 
and  when  an  offer  Is  made  contemplat- 
ing an  acceptance  In  this  manner,  and 
a  letter  accepting  !t  la  properly  mailed, 
the  agreement  ■■  complete.  However, 
to  be  properly  mailed  the  letter  must 
be  duly  posted  and  the  date  of  the 
posting  must  determine  the  date  of  the 
t. — Blake  v.  Uamburg-BremMi 
I  Ids.  Co.,  67  Tex.  1«0.  , 
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Validity  of  Oral  Contracts. — A  contract  of  insurance  can  be  ef- 
fected by  parol."  An  oral  contract  of  insurance  which  leaves  noth- 
ing  to  be  done  but  to  issue  and  deliver  the  policy  is  valid,  in  the 
absence  of  any  by-law  or  statutory  requirement  of  a  mutual  com- 
pany,*^ A  preliminary  oral  contract  wilt  also  bind  the  insurer  and 
where  the  insurer  ordered  a  policy  canceled  before  the  loss  with- 
out having  attempted  to  deliver  it,  and  denied  liability  such  a  con- 
tract eontrolled,'* 

Binding  Slips  or  Memoranda. — A  "binder"  is  defined  as  a  ver- 
bal contract  of  insurance  in  praesenti,  of  which  the  insurance  agent 
makes  a  memorandum  temporary  in  its-  nature  and  intended  to 
take  the  place  of  an  ordinary  policy  until  the  same  can  be  issued." 
It  is  held  that  the  mere  request  of  an  insured  to  agents  to  keep  him 
protected  may  authorize  them,  without  notice  to  him,  to  cancel  a 
binder  in  one  company  and  issue  one  in  another  if  in  so  doing  they 
are  following  the  custom  of  all  insurance  offices." 

Form  and  Eeqnisites  of  Policy. — Where  the  application  contained 
a  description  of  the  goods  to  be  insured  and  was  made  a  part  of 
the  policy  the  fact  that  a  slip  of  paper  which  contained  such 
description,  was  not  made  a  part  of  the  policy  did  not  prevent  the 
making  of  a  contract  of  insurance." 

Papers  Aocompanyinjf  Policy — <A)  Statutory  RegnlationB. — ^A 
copy  of  the  questions  and  answers  of  the  application  must  accom- 
pany every  policy,  either  photographic  or  printed.  (Art.  4951,  Rev. 
St.  1914.) 

■  (B)  Case  Law. — In  an  early  ease  it  was  held  that  if  the  policy 
contained  no  words  of  reference  to  the  application,  _the  representa- 
tions in  the  application  would  not  form  a  part  of  the  policy  and 

Ul—TalUU^  of  Oral  ConVnata.     (»••      133— SlBdlnr     Slips     or     HMSonuid*. 


91.     A   contract  of  Inaurancs  can  be 

93.     A  "binder"  Is  a  verbal  contract 

«Rected    by    parol,    and    In    the   absence 

of  Insurance  In  praesenti,  ol  which  the 

of  any  renulrement  In   the   by-laws  or 

charter    of    a.    mutugj    Insurance    com- 

temporary   In  Ita  nature,  and  intended 

lany,    or    of    any    statutory    provision 

to  talte  the  place  of  an  ordinary  policy 

till  the  same  can  be  la  sued. —Norwich 

leaves  nothing  to  ba  done  but  to  Issue 

Union  Fire  Ina,   aoclety  v.  Dalton,   176 

ind  deliver  the  policy,  la  valid.— State 

Kut.  Fire  IDB.  Co.  v.  Taylor.  167  S.  W. 

94.     The  mere  reQUeat  of  Insured  to 

»M.     See    2S    Cent.    Uig.    Insurance,    i 

insurance  ag-ents  to  keep  him  protected 

m.20S. 

may  authorize  them,  without  notice  to 

99.     A    prellinlnary   oral   contract   of 

insurance   will  bind  the  InBUrer,— Aus- 

pany,   and    issue    one   in    another    com- 

tin Kre   Ins.  Co.  v.  Brown,    160   S.  W. 

pany.  If  in  BO  doing  they  are  following' 

S73.     S«e    2a    Cent.    mg.    Insurance,    i 
Where   a   complete    preliminary    oral 

the  custom  of  all  Insurance  offices.— Id, 

contract  of  Insurance  was  entered  Into 

and  the  Insiirer  ordered  the  policy  can-  811-18.) 

celled   t>erore    the    Are    without    having 

attempted  to  deliver  it  and  denied  lla-  9S.     Fact    that    daacriptlon    of    goods' 

bility,   the   oral   contract   controlled. —  contained    In    paper    sent    to    insured 

Id.  was  not  part  of  policy  did  not  prevent 
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would  not  be  warranties,"  even  though  the  application  provided 
that  it  should  form  a  part  of  the  policy  when  iBsued."  A  paper 
containing  an  iron-safe  clause  inclosed  in  the  envelope  in  which 
the  policy  on  a  stock  of  goods  was  sent  to  the  insured  was  held  no 
part  of  the  policy."     (See  Ami.  232.) 

Delivery  and  Aeoepta&ee  of  Policy. — ^A  delivery  of  a  policy  to 
the  broker  or  agent  appointed  by  the  insured  to  procure  it  is  a 
delivery  to  the  insured.""  If  an  iron-safe  clause  is  a  part  of  the 
policy  accepted  by  an  insured  the  fact  that  he  did  not  know  there 
was  to  be  one  in  the  policy  is  immaterial."  An  agent  has  no  au- 
thority to  ratify  an  attempted  contract  and  issue  a  certificate  after 
loss  if  no  binding  contract  has  been  made  up  to  that  time."  If  a 
jury  determines  a  sufficient  contract  has  been  made  a  certificate  is 
not  necessary  to  make  the  insurer  liable." 

Payment  of  Premitmu  or  Daes. — ^While  the  rate  is  an  element  of 
the  insurance  contract  which  must  be  agreed  on,  yet  where  the 
policy  is  for  one  year  the  approximate  amount  of  tiie  premium  is 
known,  the  exact  amount  is  a  mere  matter  of  calculation,  and  the 
applicant  agreed  to  pay  whatever  amouut  the  premium  should 
be,  the  contract  can  be  enforced."*  And,  though  the  application 
did  not  promise  to  pay  the  premium,  the  obligation  to  pay  is  held 
a  consideration  on  which  the  insurer  could  sue.""  A  general  agent 
may  give  credit  for  premiums  though  in  violation  of  the  regula- 
tions of  the  insurer."" 


the  maktns'  of  a  contract  of  Insurance^ 
where  application  containing-  descrip- 
tion WOH  made  part  of  policy. — Mor' 
Chants'  &  Bankers'  Fire  Underwriters 
V.  Brooks.   18S  S.  W.  243. 

134 — PapBTB  Aooompanrlnr  Vollor.  (Sm 
aa  Omt.  Big.  Zunmnoa,  gs  al4.A17.~ 
M.    Thoueh  a  policy  of  Insurance  1 

conditioned  that  it  Bhall  be  void  if  In- 

any  material  fact  regarding  the  sub 
]ect  of  the  contract,  and  though  thi 
application  provides  that  it  shall  forn 
a  part  of  the  policy  upon  the  Issuanci 
of  the  latter.  If  the  policy  contains  ni 
words  of  reference  to  the  application 
represen  tat  Ions  In  the  application  di 
not  form  a  part  of  the  policy,  and  ari 
not  warranties. — Queen  Ins.  Co.  o 
America  v.  May  (Tei.  Civ.  App.)  SB 
S.  W.  829. 

•7:  Paper  containing  an  iron -safe 
clause  Inclosed  In  envelope,  in  which 
policy  on  stock  of  goods,  etc.  was  s« 
to  insured,  held  no  part  of  policy.— 
Merchants'  &  Bankers'  Fire  Under- 
writers  V.   Brooks,   1S8   8.   W.    SIS. 


FoUer-      {■••   as   OMt.   Dlr.   bnr. 

•so*,   if  aiB-230.> 

SB.     If  no  binding  contract  Is  made 


the  Insurance  c 

Ity  to  ratify  an  attempted  i 
and  Issue  a  certlUcate  after  the  loss. 
It  Is  for  the  Jury  to  determine  whether 
a  Hufnclent  contract  had  been  made; 
and.    if    there    had    been,    a    certincate 

pany  liable.— Blake  v.  Hamburg-Bre- 
men Fire  Ins.  Co.,   (Tex.)   2  8.  W.  aSS. 

98.  Fact  that  insured  did  not  know 
that  there  was  to  be  an  Iron -safe 
clause  In  policy  would  be  Immaterial, 
If  It  was  In  fact  a  part  of  the  policy 
accepted  by  him.— Merchants'  &  Bank- 
ers' Fire  Underwriters  v.  Brooks.  188 
S.   W.  243. 

100.  A  delivery  of  a  iKillcy  to  tha 
broker  or  agent  appointed  by  the  In- 
sured to  procure  It  is  a  delivery  to 
the  latter. — Holmes  v.  Thomason.  11 
S.  W.   G04.    26   Tex.   Civ.   App.    SSS. 


101.     A    general    agent    of   an    Insur- 

tlon  of  the  rules  and  regulatlona  of 
hlB  prlnclpat.  may  give  credit  for 
premiums. — State  Mut.  Fire  Ins.  Co.  T. 
Taylor,  1ST  B.  W.  SSO.  28  CenL  DIb. 
Insurance,    II    231-24B. 

loa.    While   the   rate  la  an  element 
of  the  contract  which  must  b«  aKread 
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Validity  of  Policy  in  Oeneral. — An  erroneous  belief  that  a  prior 
policy  had  been  terminated  was  h^d  merely  collateral  and  not  an  es- 
sential element  of  the  contract  evidenced  by  the  new  policy  which 
had  been  procured,  and  the  new  policy  was  valid.""  A  policy  on  a 
■boilding  described  as  two-story  is  not  avoided  by  the  fact  that 
part  of  it  was  one-story  where  it  appears  that  the  property  was 
insured  as  a  whole,  that  it  was  the  building  in  the  minds  of  the 
parties  and  the  one  intended  to  be  covered  by  the  policy.""  Where 
recovery  is  sought  on  the  ground  that  a  mistake  has  been  made  in 
describing  the  property  it  must  be  alleged  not  only  that  the  mis- 
take has  been  made  bat  that  it  was  a  mutual  one.""  A  policy  is 
not  invalidated  because  issued  in  the  name  of  a  firm  after  sneh  firm 
has  been  dissolved,  the  agent  procuring  and  countersigning  the 
policy  knowing  the  circumstances  and  it  being  merely  a  renewel.'"* 
In  the  absence  of  misrepresentation  as  to  oivnership  the  mere  fact 
that  goods  owned  by  an  individual  are  insured  in  a  firm  name  will 
not  avoid  a  policy;  even  though  the  other  member  of  the  'firm  is  a 
clerk  in  the  store."*  An  absolute  unconditional  policy  issued  by 
a  mntaal  company  will  not  be  abrogated  by  the  courts  where 
neither  the  charter  of  the  company  nor  the  statute  prescribe  the 
manner  in  which  it  shtiU  do  business."" 


on,  yet  where  the  policy  Is  for  one 
year  and  the  approxlm&te  amount  of 
the  Dreml-um  1b  knono,  and  the  exact 
Amount  1b  a  mere  matter  of  calcula- 
tion, and  the  applicant  agreed  to  pay 
whatever  amoant  the  premium  should 
be.  the  contract  ean  ibe  enforced. — Id. 
lOa.  Though  an  application  for  a. 
Are  policy  did  not  promise  to  pay  the 
premluni  on  the  delivery  of  the  policy. 
the  obligation  to  pay  the  premium  held 
a  consideration  for  the  policy  on  which 
Insurer  could  sue.— GlnnerB'  Mut.  Un- 
derwriters of  San  Angelo,  Tex.,  v. 
Wiley  ft  House,  U7  S.  W.  «29.  See  28 
Cent.  T>lK.  Insurance,  fl  23I-24E.) 

130 — -TmlUltr     m     Onuaul.        (Sm     98 
Cent.  JUf.  IBMOxmaau,  jf  aM-S4».) 


IM.  Where  recovery  on  a  Are  In- 
surance policy  1h  Housht  on  the  ground 
that  a  mistake  has  been  made  in  de- 
scribing the  property.  It  Is  necessary 
to  allege  and  prove  not  only  that  the 
mistake  has  been  made,  but  that  It 
was  a  mutual  one. — Underwriters'  Fire 
Ass'n.    V.   Henrj-,    79    S.   W.    10T2. 

lOS.  Where  Insured  erroneously  be- 
lieving that  a  prior  lire  policy  had 
terminated,  procured  a.  new  policy,  the 
erroneous  belief  was  merely  collateral 
and  not  an  esBentlal  element  of  the 
contract  evidenced  by  the  new  policy. 
and  the  new  policy  was  valid.- — Na- 
Uonal  Union  Fire  Ins.  Co.  v.  Dorroh, 
ISi  S.  W.  47S.  See  2S  Cent.  Dig.  In- 
surance,   11    216-249. 

100.     The  fact  that  a  policy  on  prop- 


erty formerly  owned  by  a  firm  was 
Issued  In  the  name  of  such  Arm,  after 
its  dissolution  by  the  death  of  one 
of  the  members  thereof,  does  not  In- 
validate the  policy;  the  agent  Who  pro- 
Cured  the  policy  and  countersigned  It 
knowing  the  circumstances,  and  no  ap- 
plication or  representation  being  made 
In  order  to  procure  the  policy,  which 
was  merely  a  renewal  of  one  tssuad 
to  the  nrm.--Flre  Ass'n  of  PhlUdel- 
phia  V.  I.anlng  (Tex.  Civ,  App.)  tl 
8.  W.   SSI. 

lOT.  A  policy  of  Are  Insurance  writ- 
ten on  property  described  as  the  "Hotel 
Central,  a  two-atory,  met^l-roof  build- 
ing," iB  not  avoided  by  the  fact  that  a 

it  appears  that  the  property  was  In- 
sured SB  a  whole,  and  that  It  was  the 
building  in  the  minds  of  the  parties, 
and  the  one  Intended  to  be  covered  by 
the  contract  of  InHurance.— Htirtford 
Fire  Ins.  Co.  v.  Moore  (Tex.  Civ.  App.) 
3S   9.   W.    148. 

100.  Where  neither  the  charter  of  a 
mutual  Insurance  company  nor  the 
statute  under  which  It  was  organized 
prescribes  the  mode  and  manner  In 
which  It  shall  do  business,  an  absolute 
unconditional  policy  issued  by  the  com- 
pany undertaking  for  a  fixed  premium 
to  Insure  property  for  a  stated  sum. 
will  not  be  abrogated  by  the  courts  as 
ultra  vires. — Continental  Fire  AsB-n 
V.  Masonic  Temple  Co.,  62  S.  W.  930, 
28   Tex.  Civ.   App.    1S9. 

100.  The  mere  fact  that  goods 
owned   by   a  single   Individual,  are  IDt 


LiOO<^lc 
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Estoppel  as  to  Defects  in  Policy.— An  insurer  is  estopped  from 
using  the  act  of  an  agent  in  incorrectly  reducing  to  writing  a  cor- 
rect statement  of  an  applicant  as  to  description  of  property,  such 
statement  being  signed  by  the  applicant  with  a  warranty  as  to 
its  correctness,  and  being  made  a  part  of  the  policy,  as  a  defense."" 

PreBtunption  of  Knowledge  of  Contents  of  Policy.— The  rule  is 
that  the  insured  is  presumed  to  know  the  contents  of  his  policy  and 
its  contents  are  obligatory  upon  him.'"  Even  if  the  policy  is  de- 
livered to  another,  at  insured's  request,  the  latter  is  chargeable  with 
notice  of  its  provisions,  though  he  did  not  read  it  and  though  when 
so  delivered  it  was  sealed  in  an  envelope."' 

EatiflcatioD. — ^A  repudiation  of  a  policy  after  two  years  is  not 
sufficiently  prompt  where  the  insurer  had  knowledge  during  all 
of  such  time  that  its  agent  had  acted  as  the  agent  of  the  insured 
in  issuing  the  policy."'  Where  a  contract  is  voidable  the  insured 
may  ratify  and  enforce  it  by  bringing  suit  on  it  before  his  premiums 
are  returned."* 

Befonnation. — ^In  general,  equity  will  reform  a  contract  of  insur- 
ance where  there  has  been  an  innocent  omission  or  insertion  of 
a  material  stipulation,"*  contrary  to  the  intention  of  the  parties, 
the  same  as  any  other  contract.  The  general  rule  is  that  a  policy 
which,  by  reason  of  mutual  mistake,  does  not  embody  the  real  in- 
tention of  the  parties,  may  be  reformed  in  equity,  or  where  the 
court  exercises  the  functions  of  law  and  equity  at  the  same  time,  on 
proper  pleadingtt,  may  be  reformed  on  a  trial  of  an  action  thereon 
in  which  the  mistake  is  shown."*    It  is  held  that  one  suing  on  a 


•ured  in  a  flrm  nams  doe*  not  avoid 
the  policy  In  the  absence  of  mlarep- 
reaentation  aa  to  ownership,  and  the 
fact  that  the  other  member  of  the 
Smt  is  a  clerk  In  the  store  does  not 
affect  the  case. — American  Cent.  Ins. 
Co.  V.  Heath,  «9  8.  W.  23E. 

141 — Sstopvel  or  WalVM  as  to  Dat^ots 

or   Objaotlana.      (laa   M   Ont.   mg. 

-|  7B,  S63-S«B.> 


110.     Where  an  agent  Incorrectly  r«- 


Ing  a  correct 


of 


applicant  as  to  description  of  property 
and  the  application  Is  slgnod  by  appli- 
cant with  a  warranty  of  Its  correct- 
neae.  such  mistaken  description  belns 
made  a  part  of  the  policy,  the  company 
Is  estopped  from  using-  the  act  of  agent 
as  a  defense. — Home  Ins.  ft  Banking 
Co.  of  Texas  v.  Lewis,  48  Tei.  42!. 


111.  The  insured  Is  preaumsd  to 
know  the  contents  of  Mb  policy,  and 
Its  conditions  are  obligatory  upon  him. 
— Oulnn  V.  Phoenix  Ins.  Co.  of  Brook- 
lyn  (Tex.  Civ.  App.)   31  8.  W.  B*8. 


118.  Where  an  Insurance  policy  la 
delivered  by  the  agent  of  the  Insurer, 
at  the  request  of  the  Insured,  to  a 
person  designated  by  him.  the  Insured 
Is  chargeable  with  notice  of  Its  pro- 
vlBlons  though  he  did  not  read  It,  and 
though,  when  so  delivered.  It  was 
sealed  In  an  envelope. — Aetna  Ins.  Co. 
V.  Hoicomb  (Tex.  Sup.)  34  S.  W.  »1B, 
S»   Tex.    404. 


lia.  Where  for  two  years  before 
the  Insurer  In  a  (Ire  policy  repudiated 
the  same,  on  the  grround  that  its  agent 
had  acted  as  agent  for  Insured  In 
Issuing  the  policy,  It  had  knowledge 
of  all  the  facts  on  which  It  relied  for 
repudiation,  the  repudlstlon  was  not 
sufflclently  prompt.^CClv.  App.)  Ger- 
man Ins,  Co.  V.  GIbba,  Wilson  ft  Co.. 
92  S.  "W.  10B8,  rehearing  denied  9S  8. 
W.   780.     See  2B   Cent.  Dig,  Insurance, 


li  ! 


,  214. 


insurance  contract 
nsured,  by  bringing 
before  his  prft- 
ml  urns  are  returned,  ratines  it,  and 
may  enforce  It. — Georgia  Home  Ins.  Co. 
V.  City  of  Smithvlllo,  t)  S.  W.  412.     ■ 
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policy  which  misdeacribes  the  loeatioc  of  the  property  destroyed, 
need  not,  in  order  to  recover,  first  secure  a  reformation  of  the 
policy;  but  he  may,  in  his  petition,  set  up  the  facta  showing  the 
mistake  and  demand  judgment  for  the  loss."°  In  such  a  case  when 
the  agent  of  the  insurer  stated  on  delivery  of  the  policy  that  it 
was  all  right,  the  insured  was  not  precluded  from  having  the  mis- 
take corrected.  "'  Further,  when  the  petition  sets  up  the  facts  in 
regard  to  such  misdescription  it  is  not  bad  for  failing  to  pray  for 
a  reformation  of  the  policy,  and  evidence  to  establish  the  mistake 
or  fraud  is  admissible.'^"  A  policy  returned  to  the  insurer  and 
canceled  is  not  a  subject  of  reformation."'  "Where  the  petition 
alleged  that  by  mutual  mistake  the  policy  failed  to  show  ownership 
of  goods  in  a  consignee,  the  testimony  however,  b^ing  conflicting 
as  to  what  information  had  been  given  the  agent,  and  that  the 
plaintiff  had  accepted  and  retained  the  policy  for  several  months 
and  until  after  loss  without  discovering  the  mistake,  it  was  held 
that  the  plaintiff  could  not  have  the  policy  reformed  and  recover 
thereon.'"  (For  facts  held  not  suCBcient  to  authorize  the  reforma- 
tion of  "a  policy  see  Ann,  115.) 


mraxMwa,  fl  aa-a7a> 

lis.  A  policy  named  "P  A  Bro.,"  a 
6rm  composed  of  P  and  a  widow,  as 
the  Insured — loss.  If  any.  payable  to 
P.  &  P..  who  paid  the  premiums — 
and  was  Issued  on  an  application  by 
A.  stating  the  title  In  the  property 
Id  P.  A  Bro.  siened  "P.  A  Bro."  The 
property  was  operated  by  "P.  A  P." 
who  assumed  the  debts  of  "P.  &  Bro." 
A.  was  to  receive  an  Intereflt  tn  the 
property  In  a  certain  event.  Held, 
that  the  testimony  of  A.  that  It  was 
bis  Intention  to  Insure  only  the  In- 
terests of  P.  ft  P.  In  the  property  Is 
not  sulllclent  to  authorize  the  reforma- 
tion of  the  policy  to  that  effect,  and 
thereby  prevent  a  forfeiture  thereof, 
on  account  of  a  conveyance  by  P.  and 
ihe  widow  to  a  third  person  of  their 
Interest  In  the  property. — Snow  v.  Na- 
tional Cotton  OH  Co.  (Tex.  CIt.  App.) 
31  S.   W.    177. 

lU.  A  complaint  On  &  policy  of  In- 
surance payable  to  W.  on  Koods  con- 
signed  to  blm  to  be  sold  on  commls- 
Bton.  BlleBvd  that  defendant's  agent. 
being  informed  of  the  facts,  agreed  to 
Insure  the  goods  in  the  name  of  plain- 
tUr  as  consigliee  of  the  owners,  but 
that,  by  mutual  mlatalce,  the  policy 
tailed  to  show  the  ownership  of  the 
consignee.  The  only  evidence  of  such 
mistake  was  plalntlfTs  own  testimony, 
contradicted  by  defendant,  that  he  told 
the  agent  the  goods  belonged  to  the 
coQiignor,  and  that  plalntllT  accepted 
and  retained  the  policy  for  several 
months,  sud  until  after  loss,  without 
discovering    the    mistake.     Held,    that 


plaintiff  could  not  have  the  policy  re- 
formed, and  recover  thereon  .—West- 
chester Fire  Ins.  Co.  v.  Wagner  (Tex. 
Civ.  App.)    B8   S.  W.    Zll. 

117,  An  Insured  accepted  a  policy 
without  noticing  a  mistake  therein  In 
the  description  of  the  building  in  which 
tha  property  sought  to  be  covered  by 
the  policy  was  located.  When  the 
agent  of  the  Insurer  delivered  the 
policy  he  stated  that  It  was  all  right. 
Held,  that  the  insured  was  not  pre- 
cluded from  having  the  mistake  cor- 
rected.— Aetna  Ins.  Co.  v.  Brannon,  S9 
S,  W.   I0B7. 

IIB.  A  petition.  In  an  action  on  ft 
lire  policy  for  a  loss,  which  alleges 
the  contract  as  agreed  to  was  one  for 
the  Insurance  of  property  i 
certain  building,  and  that  b. 
or  fraud  of  the  agent  of  the  insurer, 
and  without  the  knowledge  of  the  In- 
sured, the  agreement  was  misstated 
In  the  policy  by  mlsdescriblng  the 
building  In  which  the  property  was 
located.  Is  not  bad  for  falling  to  pray 
for  a  reformation  of  the  policy,  and 
evidence  to  establish  the  mlstjOie  or 
fraud   is   admissible. — Id. 

IIB.  One  suing  on  a  fire  policy 
which  misdescrlbes  the  building  in 
which  the  property  Insured  was  lo- 
cated need  not.  In  order  to  recover, 
first  secure  a  reformation  of  the  poli- 
cy; but  he  may  In  his  petition  set  up 
the  facts  showing  the  mistake  and  de- 
mand J  lids  me  nt  for  the  loss, — Aetna 
W.   1067, 


lao. 


jollcy   win   1 


B  reformed  on  the  ground  of  n 

1  Inserting  the  name  of  a  wrong  per- 

an    as    owner,    where   the    company's 
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a. — An  agent  may  agree  to  a  raodiScation  of  a  policy 
so  as  to  make  it  apply  to  a  stock  of  goods  which  had  been  trans- 
ferred to  another  building  and  the  act  of  the  insured  in  removing 
such  stock  to  another  building  was  not  a  breach  of  the  policy."* 
The  modification  is  supported  by  a  consideration  consisting  of  the 
forbearance  of  the  insured  to  demand  a  cancellation  of  the  policy 
and  a  return  of  the  unearned  premium.  The  insurer  could  not  deny 
liability  in  such  a  case  on  the  ground  that  the  writing  delivered  to 
the  insured  covering  the  change  in  the  location,  'was  not  attached 
to  the  policy.'"  "Where  a  tornado  policy  was  written  an  a  fire 
policy  blank,  providing  that  it  should  be  void  until  the  premium 
was  paid,  the  fact  that  the  regular  tornado  blank  permitted  post- 
ponement of  payment  until  a  future  day  did  not  warrant  a  reforma- 
tion of  the  contract  so  that  the  provisions  in  the  tornado  blank 
should  govern.'"* 

Benewal. — An  authorized  agent  may  contract  by  parol  for  the 
renewal  of  a  policy  even  though  it  be  stipulated  on  the  face  of  the 
existing  policy  that  it  shall  not  be  renewed  in  that  manner,'**  An 
agent,  as  defined  in  the  statute  (see  Art.  4961,  Rev.  St.  1914),  who 
has  authority  to  issue  and  deliver  policies,  has  authority  to  bind 


»Cent  m*de  no  statement  to  mislead 
Insured  or  throw  them  ofF  ttietr  guard, 
•nd  they  held  the  policy  for  elxht 
months  without  dlscoverinr  the  mis- 
take till  after  the  property  was  burned. 
— Waener  v.  Westchester  Fire  Ins.  Co.. 
IS  S.  W.  it.  reversed  ED  B.  W.  teS. 
A  Are  policy,   ni 


jred,   but   i 


canceled  try  Insurer,  held  not  the  sub- 
ject or  rerormaUon. — JefterHOn  Fire 
Ins.  Co.  of  Philadelphia  v.  Greenwood, 
141  S.  W.  SlB.  See  18  Cent.  DIr-  In- 
surance, H  iEB-2T2. 

Itt — A  policy  which,  by  reason  of 
mutual  mistake  of  the  parties,  does 
not  embody  their  real  Intention,  may 
be  reformed  la  equity,  or  where  the 
court  exercises  the  functions  of  law 
and  equity  at  the  same  time,  on  proper 
pleadlnKB,  may  be  reformed  on  a  trial 


Etctlor 


a  In 


li  the 


— Delaware   Ins.   Co.   of 

Philadelphia   v.    Hin.    liT    S.    w.    SSI. 

See  29  Cent.  Dlr-  Insurance,  11  266-272. 

193.     EXiuity    win    reform    a   written 

t  of  Insurance  where  there  has 


tlon  of  a  material  stipulation  cod- 
tiary  to  the  Intention  of  the  parties 
the  same  aa  any  other  contract.— Home 
Ids.  Co.  A  Banking  Co.  v.  l.ewlB.  48 
Tei.    S2Z. 


IM,  Wliere  the  Insurer  In  policy, 
covering'  a  stock  of  merchandise  while 
located  In  a  designated  building,  agreed 
In  a  writing  delivered  to  Insured  tbat 


the  poltcj'  should  cover  the  stock  while 
In  another  building.  It  could  not  deny 
liability  on  the  ground  that  the  writing 
was  not  attached  to  the  policy. — Texas 
Nat.  Fire  Ins.  Co.  v.  White,  BUkeney 
&  Fuller  Dry  Good*  Co.,  1BG  8.  W.  IIS. 

195.  The  act  of  Insured,  who  pro- 
cured a  Are  policy  on  a  stock  of  mer- 
chandise while  located  in  a  deslKnated 
building,  in  removing  the  stock  to  an- 
other building,  was  not  a  breach  of 
the  policy,  and  an  agent  may  agree 
to  a  modlflcatlon  of  the  policy  so  as 
to  make  it  apply  to  the  stock  while 
In  the  second  buIldlnK. — Id.  See  £8 
Cent.  Dig.  Insurance,  I  272. 

Such  modification  Is  supported  by  a 
consideration  consisting  of  the  for- 
bearance of  Insured  to  demand  a  can- 
cellation of  the  policy  and  a  return  Of 
the  unearned  premium. — Id. 

ISM.  Plalntilf  procured  from  de- 
fendant's agent  a  tornado  policy  writ- 
ten on  a  nre  Insurance  blank:  the 
word  "tire"  being  erased  and  "tornado" 
substituted.  By  ogreement  with  the 
asent,  payment  was  to  be  made  on  the 
lat  of  the  following  month.  The  policy 
provided  that  it  should  be  void  until 
the  premium  was  paid.  Under  a  clause 
In  a  regular  tornado  policy,  the  pay- 
ment could  be  postponed  until  a  fu- 
ture day.  The  lire  blank  was  used  be- 
cause the  agent  had  no  tornado  blanks. 
Neither  of  the  parties  had  seen  a 
tornado  blank.  Held,  InBunclent  to 
warrant  a  reformation  of  the  contract 
BO  that  the  provisions  In  the  tornado 
blank  as  to  payment  of  policy  should 
govern. — German  Ins.  Co.  v.  Danlala, 
(Tei.  Civ.  App.)    83  S.  W.   H49. 
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the  company  by  the  re-delivery  of  a  policy  theretofore  canceled.'** 
In  general,  where  a  contract  between  the  insured  and  the  insurer 
is  to  renew  a  policy  and  there  is  no  evidence  introducing  new 
terms,  the  presumption  is  that  the  renewal  is  for  the  same  time, 
terms,  premium,  property  and  with  the  same  insurer."*  The  re- 
quest to  renew  a  policy  implies  that  the  new  policy  shall  be  simi- 
lar to  the  old,'"  The  payment  of  the  premium  is  not  essential  to 
the  validity  of  a  new  contract  to  renew  a  policy,"'  In  ascertain- 
ing whether  payment  of  the  premium  was  waived  the  course  of 
dealing  between  the  parties  may  be  looked  to.*^*  An  action  may  be 
maintained  on  a  contract  to  renew  a  policy,  where  no  renewal 
policy  is  issued.'"  In  case  of  total  loss  the  measure  of  damages 
is  the  aitfbunt  of  the  old  policy,  in  the  absence  of  evidence  of 
change  in  the  property  insured  or  its  value,'*'  Where  the  testimony 
of  the  insured  and  the  insurers  agent  is  conflicting  as  to  the  exist- 
ence of  a  contract  to  renew,  the  jury  is  authorized  to  find  a  con- 
tract to  renew,  as  against  the  objection  that  there  was  no  mutual- 
ity of  agreement.'"  The  fact  that  the  contract  to  renew  a  policy 
was  entered  into  a  number  of  months  before  the  policy  expired  did 
not  affect  the  validity  of  the  contract.""  (As  to  when  interest,  in 
such  case,  began  to  run  on  the  amount  recovered,  see  Ann.  131.) 


elre  a  ren«'wal  of  the  poUoy,  the  lury 
were  authorized  to  Ond  a  contract  to 
renew  hb  against  the  objection  that 
there  was  do  miutuallty  of  agreement 
because  Insured  understood  one  thlnff 
and   the  agent  the  other. — Id. 

13a'  Tbe  fact  that  a  contract  to  re- 
new a  Are  policy  was  entered  Into  In 
August,  while  the  policy  did  not  ex- 
pire until  the  following  Uarch,  did  not 
affect  the  validity  of  the  contract.— Id. 

131.  In  an  action  on  a  contrect  to 
renew  a  fire  policy,  which  made  a  loss 
payable  80  days  after  proof  of  Iobs,- 
It  appeared  that  the  renewal  policy. 
If  Issued,  would  have  terminated  within 
■0  days  after  the  loss,  and  that  within 
the  SO  days  the  Insurer  denied  liability. 
Held,  that  Interest  on  the  amount  re- 
covered by  Insured  did  not  commence 
to  run  until  the  date  of  the  denial  of 
llBUnity.— Id. 

13a.  A  company,  through  Its  au- 
I  agent,  may  contract  by  parol 
renewal  of  a  dre  policy,  al- 
It  be  stipulated  on  the  face  of 
itlng  policy  that  It  shall  n 


IML     VVHere  t 


the 


newal    1 


}ther  Insurance  companies 
1.  policy  of  Insurance,  and 
evidence  Introducing  new 
mptlon    Is    that    the 


for 


,  property,  and  with  the  same 
Insurer,  for  a  request  to  renew  a  policy 
Implies  that  the  new  policy  shall  be 
similar  to  the  old. — Orient  Ins,  Co.  v, 
Wtngfleld.  108  S.  W.  788.  See  28  Cent 
Dig.  Insunuice,  11  Z7E-291 

UT.     An   action  may  be  maintained 
on  a  contract   to  renew  a  Are  policy, 
1  renewal  policy  Is  Issued:  and 


in  < 


■   of   1 


damages    la    the    amount    of    the 
policy,   in   the  absence   of  evldeiice 
'  1   the  property  Insured,  or 


value. 


—Id. 


t  of  p 


validity  of  a  new -con- 
tract to  renew  a  Are  policy,  knd  In 
ascertaining  whether  payment  of  the 
premium  was  waived  the  course  of 
dealing  between  the  parties  may  be 
looked   to.— Id. 

IM.  'Where,  on  the  Isaue  of  the  ex- 
istence of  a  contract  to  renew  a  fire 
policy  insured  testined  that  he  called 
on  the  agent  of  the  Insurer  and  re- 
quested hlra  to  renew  the  pollc?.  and 
that  tbe  agent  agreed  so  to  do,  and 
agent  testifled  that  he  understood 


Continental  Fire  Ins,  Co.,  3  S,  W.  aSs! 
67   Tei     """ 


133.      An  ager 


Uisured   to   i 


:    that    1 


did    I 


pany.  as  deflned  by  Rev.  Civ.  St.  ISll, 
Art.  49S1,  who  has  authority  to  Issue 
and  deliver  policies,  has  authority  to 
bind  his  company  by  the  redelivery 
of  a  policy  theretofore  canceled. — Aus- 
tin Fire  Ins.  Co.  v.  Sayles,  16T  &  W. 
271.     28   Cent.  Dig.  Insurance,  ii  2I<- 
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(B)  CONSTRUCTION  AND  OPERATION 
Applloation  of  Qeneral  BiiIm  of  Ooiutractioii. — Insarance  con- 
tracts  are  governed  by  the  Bame  rules  as  contrat^ts  between  indi- 
vidTiala.'*'  Where  a  policy  is  capable  of  two  interpretations  equally 
reasonable,  that  construction  most  favorable  to  the  insured  must 
be  adopted,  the  insured  having  prepared  the  obligation  and  chosen 
the  language  used.^**  '*'  ^^  "*  ^"  '**  A  substantial  compliance  with 
the  terms  of  the  policy  will  satisfy  the  obligation  of  the  insured,'" 
and  the  construction  will  be  adopted  which  will  tend  to  preserve 
the  protection  afforded  by  its  general  terms. ^**  In  all  cases  the  con- 
struction should  be  adopted  which  will  preserve  the  intention  of 
the  parties  after  considering  the  subjeet-matter  of  the  contract, 
the  business  of  the  parties  and  the  purpose  they  bad  in  view.^** 
Conditions  of  forfeiture  must  be  strictly  construed  against  the  in- 
surer.^" "'  Where  any  reasonable  construction  can  be  placed  on 
the  provisions  of  a  policy  that  will  prevent  a  forfeiture  that  con- 
Btruction  should  be  adopted.'**  '*•  Forfeitures  are  not  favored  in 
law  and  will  not  be  given  effect  unless. the  facta  on  which  they 
depend  bring  the  case  clearly  within  the  terms  of  the  provisions  of 
the  policy  relied  on  to  defeat  recovery,'*'    An  ambiguity  in  a  policy 

ISS.  Insurance  contimctB  are  gav- 
emed  br  the  saine  rulsa  aM  oontracta 
between  Individuals. — Royal  Ini.  Co.  v. 
Olcaaahl,   ITT  S.  W.  200. 

19B.  CondlUona  of  forfeiture  con- 
tained In  an  insurance  policy  must  b« 
BtrlcUr  construed  as  asalnst  the  com- 
pany.— Dumpby  V.  Commercial  Union 
AsBUr.  Co.  Limited,  of  London,  174 
8.   W.    814. 

140.  Where  a  contract  was  prepared 
by  an  Insurance  company  to  expresa 
the  terms  of  ita  own  undertaklnK.  It 
must  be  cons  trued  most  favorably  to 
the  assured,  and  a  substantial  com- 
pltiuice  with  such  terms  will  satisfy 
the  obllgaUon. — (Sup.  1911)  Dorroh- 
Kelly  Mercantile  Co.  v.  Orient  Ins.  Co., 
ISG  a.  W.  lies,  afllrmlnK  Judgment 
Orient  Ins.  Co.  v.  Dorroh-Kelly  Mer- 
cantile Co.  (Civ.  App.  ISIO)  lit  S.  'W. 
tit.  See  18  Cent.  Oig.  Insurance.  || 
191.  294-198. 

141.  Forfelturaa  are  not  favored  tn 
law,  and  win  not  be  given  effect,  un- 
less the  facts  on  which  they  depend 
bring  the  case  clearly  within  the  terms 
of  the  provisions  of  the  policy  relied 
on  to  defeat  a  recovery. — Norwich 
Union  PI  re  Ine,  Society  v.  Cheaney 
Broa.  ISB  S.  W.  IHS. 

Itt.  Where  a  policy  Is  capable  of 
two  Interpretations  equally  reasonable, 
that  construction  most  favorable  to  In- 
sured must  be  adopted. — Hartford  Fire 
Ina.  Co.  V.  Dorroh.  IIS  S.  W.  4gG. 

14).  A  forfeiture  clause  In  an  In- 
surance policy  should  be  strictly  con- 
strued.— Western  Assur,  Co.  v.  HUlyar- 
Deutsch-Jarratt  Co.,   167   8.  —    """ 


noM.  iMMM  It  era  ess.) 

14»-^appIleaU»B  of  Oeanal  mvlas  of 
OmtnMUon.  <asa  M  Osat.  SHr.  x»- 


It*.  Where  the  court  can  give  a 
policy  that  oonstructicn  which,  while 
preserving  the  protection  given  Insured 
under  Its  general  terms,  will,  also  re- 
lieve Insurer  from  the  Increased  ha>- 
ard  against  which  It  undertook  to  prO' 
vide,  such  construction  must  be  adop- 
ted.—(Glv.  App.)  Royal  Ins.  Co.  v. 
Texas  A  Q.  Ry.  Co^  IIB  S.  W.  117.  writ 
of  error  denied  IIS  S.  W  4S.  101  Tex. 
lAt.  See  28  Cent.  Dl^.  Insurance.  II 
2(2.    2S4-2Sg. 

196.  Where  the  language  of  a  Are 
policy  Is  susceptible  of  another  tban 
the  literal  construction,  that  will  ba 
adopted  which  la  most  favorable  to 
Insured  and  which  will  tend  to  pre- 
serve the  protection  afforded  by  Its 
general  terms. — Id. 

IH.  In  all  cases  that  construction 
of  a  policy  should  be  adopted  which 
wUI  preserve  the  Intention  of  the 
parties  after  considering  the  subject- 
matter  of  the  contract,  the  business  of 
the  parties,  and  the  purpose  they  had 
Id  view. — Id. 

UT,  Where  the  language  at  an  In- 
demnity contract  Is  susceptible  of  more 
than  one  construction,  that  construc- 
tion, most  favorable  .to  the  party  In- 
demnifled  should  be  adopted;  the  com- 
pany having  prepared  the  obligation 
and  chosen  the  language  used. — OriDa 
V.  Zuber,  lis  S.  W.  961.  Bee  28  Cent. 
Dig.  Insut«nc*,  11  292,  SU-Sit. 
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must  be  construed  in  favor  of  indemnity  and  against  a  forfeiture."* 
It  is  competent  for  the  insurer  to  prescribe  the  terms  and  condi- 
tioDB  upon  wbicb  he  will  assume  the  risk,  and  bb  long  as  these 
conditions  are  not  in  violation  of  law  or  contrary  to  public  policy, 
they  are  binding  upon  the  insured,  and  any  violation  thereof  by 
him  releases  the  insurer  from  liability,  whether  the  loss  resulted 
from  such  violation  or  not.'"  Where  the  court  can  give  a  policy 
that  construction  which,  while  preserving  the  protection  given  the 
insured  under  its  general  terms,  will  also  relieve  the  insurer  from 
the  increased  liazard  against  which  it  undertook  to  provide,  such 
a  construction  will  be  adopted.'**  So  when  the  written  portion  of 
the  policy  describes  the  property  insured  as  of  a  certain  class  and 
this  would  embrace  a  class  of  articles  which  the  printed  terms  of 
the  policy  term  extra  hazardous  or  specially  hazardous  and  are 
prohibited  thereby,  the  written  will  overcome  the  printed  portions 
of  the  policy  and  the  keeping  of  such  articles  would  not  operate 
as  a  breach  of  the  conditions  of  the  policy."'  However,  if  it  be 
shown  that  it  is  usual  to  keep,  as  a  part  of  the  class  insured,  articles  , 
that  are  denominated  extra  hazardous  in  the  printed  conditions  of 
the  policy  then  it  will  be  considered  that  the  printed  prohibitory 
clause  is  overcome  by  the  written  description.'"  To  place  fireworks, 
which  are  termed  in  the  printed  conditions  of  a  policy  extra  haz- 
ardous, in  the  class  of  "family  groceries,'  and  thus  avoid  the  effect 
of  the  printed  conditions,  would  be  unauthorized.^'^ 


1  belner  a 
I  amblKUlty 
:  be  construed  In  favor  of 
Indemnitjr  and  asalnst  a  forfeiture, — 
Home  Mut.  Ins.  Co.  y.  TomkleB,  71  B. 
W.  81  (. 

14S.  A  condition  of  forfeiture  must 
be  construed  agalnat  the  Insurer,  and 
80  aa  to  prevuit  a  forfeiture  If  the 
luiKUKEe  used  will  adroit  of  such  a 
construction.— Hartford  Fire  Ins.  Co. 
V.  WBlker,  1S3  8.  W.  S18,  See  2S  Cent. 
Dig.   Insurance,  I   SS2. 

IM.  Wliere  any  reaaonable  conatruc- 
tlon  can  be  placed  on  provlslonH  of  an 
iDSUFBDce  pel  ley  that  will  prevent  a 
forfeiture,  that  construction  should 
be  adopted. — Insurance  Co.  of  North 
America  v.  O'Bannon,   ITO  S.  W.  lOGG, 

m.  The  language  of  an  Insurance 
poller.  helDK  chosen  by  the  Insurance 
company,  should  be  construed  most 
favorably  to  the  Insured. — London  ft 
L.  Pir«  Ins.  Co.  V.  Davis,  Bl  B.  W.  240. 

lis.  When  a  policy  Is  Inconslsteat 
or  ambiguous  In  Its  provisions  It  must 
be  construed  roost  favorably  for  the 
UBured.~~Ooddard  v.  East  Texas  Fire 
Ini.  Co.,  87  Tex.  IB. 

IH.  The  general  rule  la  that  where 
the  written  porUon  of  the  policy  de- 
scribes the  property  insured  aa  of  a 
certain  class  and  this  would  embrui* 
a  cUbs  of  arUcles  which  the  printed 


terms  of  the  policy  term  extra  hac- 
ardous  or  specially  haxardoua  and  are 
prohibited  thereby,  the  written  will 
overcome  the  printed  portion  of  the 
policy  and  the  keeplns  of  such  articles 
would  not  operate  aa  a  breach  of  the 
conditions  of  the  pol1cy.~es  Tex.  388, 
Georgia  Home  Ins,  Co.  v,  Jacobs, 

IBO,  If  It  be  shown  that  It  Is  usual 
t'7  keep,  as  a  part  of  the  class  Insured, 
articles  that  are  denominated  extra 
hoxardoUB  In  the  printed  conditions  of 
the  policy  then  It  will  be  considered 
that  the  printed  prohibitory  clause 
Is  overcome  by  the  written  descrip- 
tion—Id. 

IBl,  Fireworks  are  termed  In  the 
printed  conditions  of  the  policy  extra 
hazardous  and  to  place  them  In  the 
class  of  "family  groceries,  wines,  etc" 
and  thus  avoid  the  effect  of  the  printed 
conditions,  would  be  unauthorized.— Id. 

ISS.  "It  Is  competent  for  the  In- 
surer to  prescribe  the  terms  and  con- 
ditions udon  which  he  will  assume  the 
risk,  and  as  long  as  those  conditions 
are  not  In  violation  of  law  or  con- 
trary to  public  policy,  they  are  bind- 
ing and  obligatory  upon  the  assured, 
and  any  violation  thereof  by  bim  re- 
leases the  Insurer  from  liability, 
whether  the  loss  resulted  from  auch 
violation  or  not." — Qeorgla  Homs  Ins. 
Co.  V.  Jacobs,  68  Tex.  888. 
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What  Law  QoTems.'-The  Supreme  Court  held  in  an  early  ease 
that  a  company  electing  to  do  busineBS  in  Texas  under  the  terms 
of  the  statute,  must  be  held  to  have  assented,  as  to  such  business, 
to  be  governed  by  the  laws  of  this  state,  fo  have  its  contracts  evi- 
denced by  policies  here  made  complete,  and  here  to  be  enforced 
and  construed  as  would  be  a  like  contract  made  by  a  home  com- 
pany."* 

Slip  Attached  to  Policy. — ^The  fact  that  a  slip  of  paper  contain- 
ing a  stipulation  is  pinned  to  a  policy  does  not  make  it  a  part  of 
the  policy.^"  It  has  been  held  that  a  slip  of  paper  coutaiumg  a 
description  of  the  property,  a  warranty  kbown  as  the  "iron-safe" 
clause,  and  a  statement  "attached  to  and  forming  part  of  the 
policy,"  pasted  on  a  policy,  made  the  warranty  a  part  of  the 
policy.'"  ^"  "'   ■ 

Property  Covered  By  Insnraiice  Against  Fire  or  Other  Cause  off 
Loss — (A)  In  General.— Fire  insurance  covers  gifts."** 
'  (B)  Description  of  Property — <1)  Beal  Property.^-Where  an 
applicant  described  his  buildings  and  gave  the  lot  numbers  cor- 
rectly but  gave  the  wrong  block  number  and  it  was  proven  that  he 
owned  the  lots  and  buildings  as  described  in  another  block  while 


vsB  a  part  of  tha  policy. — AUred  v. 
Hartrord  Fire  Ins.  Co.  (Tax.  Civ.  App.) 

37   S.  W.   9B. 

ISO.     Where    a   slip    attached    to    an 

Insurance  poHcy  contained  a  deacrlp- 
tlon  of  the  property,  a  atlpulation  that 
ttie  Insurance  was  BUbJecl  t 


have  assented,  as   tc 
be  governed  by  the 


must  be  held   t 


luch  I 


sines 


of  thin 

evidenced  by 
pollclea  berc  made  complele,  and  here 
ta  be  enforced,  construed  as  would  bo 
a  like  contract  made  by  a  home  com- 
pany.—Queen  Ins.  Co.  V.  Jefferson  Ice 
Co..   14   Ten.   578. 

160— Mattur  on  Kamn  of,  or  Blip  At. 
taohaa  to,  PoUor.  (Bm  B8  Cant.  mg. 
nuoianoak    M    300-307.) 

IM.  A  slip  of  paper  containing-  a 
stipulation  Is  not  a  part  of  an  Insur- 
ance policy  merely  because  pinned 
thereon. — Co-operative  Ins.  Ass'n  of 
San  Angelo  v.  Ray,  138  S.  W.  1122.  See 
2S  Cent.  Dig.  Insurance,  II  30E-307. 

IBS.  In  Cbe  first  part  of  a  (Ire  policy 
the    company    agreed    to    Insure    plaln- 

"to  the  following  described  property, 
while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere,  to 
wit."  Immediately  fDllowlng  was 
pasted  a  piece  of  paper  on  which  was 
a  description  of  the  property  Insured, 
and   the   amount   for   which   It   was   In- 


nditli 


.    three-fourt 


Lntlea. 


I    Iro 


clause,  and  a  statement  that  It 
waa  made  a  part  of  the  policy,  and  tha 
policy  contained  the  provision  that  it 
,.    ,. 

.  provided  that  the  conditions 
of  the  policy  should  apply  to  such  In- 
terest as  should  be  "appended"  to  it, 
the  Iron-safe  clause  was  made  a  part 
of  the  policy,  and  was  a  binding  war- 
ranty on  the  Insured.— Couch  A  QlIM- 
land  V.  Home  Protection  Plre  Ins.  Co, 


r   the 


known  as  the  "Iron -sale  clause,"  At 
the  bottom  of  auch  paper  was  the  fol- 
lowing statement  signed  by  the  local 
aKent:  "Attached  to  and  forming  part 
or  policy."     Hald,  that  saoh  warrantr 


73   S.  W.   1077. 
X87.    Wher.  a  paper  desc 

property    Insured.    _.   _    

the  face  of  policy,  made  the  Insurance 
subject  to  an  Iron-safe  clause  attached 
to  the  policy  In  the  same  manner,  the 
latter  clause   was   made  a   part  of  the 

ranty. — City  DruB  Store  v.  Scottish 
Union  &■  National  Ins.  Co..  44  S.  W.  31. 

IM    Proper^    Ooirsrsd    bx    XastuasiOS 
AgBinst  riia  oc  OtlieT  Oai         — 
(*)  Hi  C 


Milwaukee  Mechanics'  Ins.  Co.  v. 
Froach,  ISO  8.  W.  too.  See  18  Cent. 
Dig.   Insurance,    II    33S,   353. 
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the  block  given  was  wholly  unimproved  it  was  held  that  there  was 
enough  of  the  description  given  to  correct  the  mistake  in  the  block 
number  by  construction,^'^  and  the  fact  that  the  total  insurance 
permitted  bad  already  been  taken  in  the  correct  block  but  by  a 
party  who  had  forfeited  his  policy  before  the  mistake  was  made 
will  not  vary  the  rule  permitting  the  mistake  to  be  corrected."' 
The  materiality  in  the  number  of  the  block  to  the  making  of  the 
contract  of  insurance  was  a  question  of  fact  for  the  jury."*  A  ques- 
tion, "Are  walls  on  sides  and  between  each  tenement  without 
openingst"  which  applicant  had  answered  in  the  affirmative,  was 
held  to  mean  as  to  whether  the  walls  between  each  tenement  had 
openings,  and  not  whether  there  were  openings  in  the  outside  walls 
of  the  building."^ 

(2)  Personal  Property. — A  policy  on  household  furniture,  run- 
ning for  three  years,  includes  furniture  acquired  subsequent  to  the 
issDHnce  of  the  policy.'"  But  it  was  held  in  a  case  where  the  value 
of  the  furniture  far  exceeded  the  amount  of  the  policy  at  the  time 
of  loss  the  policy  would  not  attach  to  new  furniture  purchased  after 
the  policy  was  issued.'**  A  policy  on  a  stock  of  grain  in  a  ware- 
house covers  bran ;'"  an  iron  safe  in  a  bank  is  furniture  in  s  policy 
insuring  the  banks  furniture  ;'''*  goods  stored  with  one  are  within  a 
policy  on  goods  held  in  trust  ;***  furniture  and  fixtures  include  light 
fixtures  and  globes,  ceiling  fans,  electric  meters,  mirror  door  and 
wiring  of  a  building;""  and  a  policy  on  merchandise  consisting  of 
clothing  made  and  in  the  process  of  making,  and  materials  for  the 
same,  embraces  all  goods,  wares,  and  merchandise  on  hand  and 
the  tools  and  implements  of  the  business  as  conducted  by  the  in- 
sured."*   But  a  policy  on  the  furniture,  apparatus,  appliances  and 

IBS— (S)  DMOTlptlini  it  TTopntr-  <*—  les.     A     Are     policy      on      stock      of 

SB  OMit.  Mf.  Zoatmuio*.  ii  339-348.)  "srain"  In  a  warehouse  covers  "brBD." 

— GeniiBn    Fire    Ina.    Co.    ot    Peoria,    v. 

IBS.     An       Insurance       policy       ucon  Walker,    148    S.   W.    106.      See    28   Cent. 

household  and  kitchen  furniture,  which  Tilg.   Insurance,  )I  339-S46. 

was   to    run    for    three    years.    Includes  183.     A    policy    on    furniture    whose 

furniture    acquired    subsequent    to    the  value    far   exceeds   the  amount    of    the 

IstuaDCe  of  the  policy. — Delanere  Ins.  policy  at  Che  time  of  the  loss  does  not 

Co.   V.    'Wallace.    ISO    S.    W.    IISO,    2S  attach  to  new  furniture  purchased  by 

Cent.  DIr.   Insurance.  II  338-SE3.  insured  after  the  policy  was  Issued. — 

180.  A  policy  "on  merchandise  con-  Phoenix  Ins.  Co.  v.  Dunn  (Tex.  Civ. 
(risting-   of    clothing   made    and    tx   pro-  App.)   41  S.  W.  109. 

cess  of  making,  and  materials  for  184.  A  policy  covered  Hpeclned  con- 
mne."  embraces  all  goods,  wares,  and  tents  of  a.  saloon,  "and  such  other 
merchandise  on  hand  and  the  tools  and  furniture  and  fixtures  as  Is  usual  to 
Implements  of  the  business  as  con-  saloons."  and  provided  that  the  policy 
ducted  by  tnsured.^oklahoma  Fire  Ina.  should  be  void  If  the  subject  of  Id- 
Co.  V,  McKey,  162  S.  W.   440,  surance  should  be  Incumbered  by  Mort- 

181.  The  Insured  gave  an  afflrma-  gage.  After  the  policy  was  Issued, 
tlve  answer  to  the  following  question  the  Insured  bought  a  safe  to  be  used 
In  the  appUcatlon:  "Are  walls  on  sldea  In  their  bualneaa,  and  g-ave  a  mortgage 
and  bet-ween  each  tenement  without  thereon.  Held,  that  the  sate  was  not 
openlngsr'  Held,  that  the  question  was  covered  by  the  policy,  and  therefore 
aa  to  whether  the  walls  between  each  the  mortgage  did  not  avoid  It. — Morlar- 
teuement  had  openings,  and  not  ty  v.  United  States  Fire  Ins.  Co.,  4S 
Whether  there  were  openings  In  the  8.  W.  132,  19  Ten.  CIv.  App.  869, 
outside  walla  of  the  building. — Phoenix  188.  An  iron  sate  contained  In  a 
IDB.  Co.  V,  Padgltt.  42  8.  W.  800.  bank  was  "furniture"  within  a  poUer^l.-. 
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material  incidental  to  a  dental  office  does  not  include  dental 
books,'?*  nor  will  a  fire  policy  cover  either  electrotype  plates,  from 
which  pictures  of  the  articles  insured  were  reproduced,  or  a  travel- 
ing salesman's  trunk.""  "Where  a  policy  insured  so  many  railroad 
stock  cars  at  so  much  per  car  and  provided  that  all  losses  on  rolling 
stock  should  be  settled  by  the  rules  of  the  Master  Car  Builders'  As- 
sociation it  was  held  that  such  provision  did  not  exclude  cars  which 
were  not  in  good  repair,  although  the  evidence  showed  the  cars 
lost  were  so  out  of  repair  as  not  to  be  interchangeable  under  the 
Master  Car  Builders'  rules.'"  A  policy  covering  specified  contents, 
furniture  and  fixtures  of  a  saloon  but  providing  the  policy  shonld 
be  void  if  the  subject  of  insurance  should  be  incumbered  by  a 
mortgage  was  held  not  to  include  a  safe  bought  after  the  policy 
was  issned  and  which  was  mortgaged,  such  policy  therefore  not 
being  avoided  by  the  mortgage.*"* 

(0)  DMcription  of  LocaUon. — A  policy  issued  to  a  railroad  com- 
pany, which  covered  in  general  terms  all  cotton  on  or  in  depots, 
platforms,  or  grounds  adjacent  thereto  and  in  transit,  but  which 
provided  that  cotton  in  open  cars  was  not  covered,  insured  cotton 
on  a  stationary  flat  car  placed  on  a  spur  track  adjacent  to  a  depot 


iBBulRK  the  bank's  famlture  and  Qx- 
ture*.— Miecca  Fire  Ins.  Co.  (Mvt.)  of 
W«co  V.  First  State  Bank  of  Hamlin, 
IBS  S.  vr,   IDSS. 

IM.  A  Ore  policy  lield  not  to  cover 
eltlier  electrotype  plates,  from  which 
pictures  of  the  articles  Insured  were 
reproduced,  or  a  traveling  saleanutn's 
tmnk. — Arricultural  Ina.  Co.  v.  Collins. 
ITS  S,  W.  1110. 

1*7.  A  policy  Insured,  among  other 
UilDBS,  "IgS  stock  cars:  rate  per  car. 
tl!E."  The  Insured  owned  but  3B3 
stock  care  Insured  at  that  rate.  In- 
cluding- the  ones  burned.  At  the  Ume 
the  policy  waa  issued,  the  cars  lost 
were  bo  out  of  repair  as  not  to  be 
Interchanseable  under  the  maater  car 
builders'  rules,  and  were  standing  on 
storage  tracks,  where  they  remained 
until  the  tire.  They  were  worth  tlGO 
each.  The  policy  provided  that  all 
lossea  on  rolling  stock  should  be  set- 
tled In  accordance  with  the  rules  of 
the  Master  Car  Builders'  Association, 
Held,  that  such  provision  did  not  ex- 
clude care  which  were  not  In  good  re- 
pair, and  that  these  cars  were  Included 
by  the  policy. — Philadelphia  Under- 
■        I  V.  Ft.  Worth  A  D.  C.  Ry.  Co., 


TI  G 


.  *1». 


chairs,  gas  apparatus,  pictures,  paint- 
ings, 'Instruments,  appliances,  and  ma- 
terial Incidental  to  a  dental  oOIoe," 
does  not  Include  dental  hooks. — Ameri- 
can Fire  Ins.  Co.  v.  Bell,  7B  8.  W.  Bl», 

Ua,    Goods    stored    with    one    are' 
within  the  insurance  policy  taken  out 


by  him  on  goods  "held  In  trust," — 
Southern  Cold  Storage  &  Produce  Co. 
T.  A.  F.  t>echman  A  Co.,  7S  8.  W.  64E. 

170:  "Furniture"  and  "fixtures,"  as 
used  In  a  fire  inaurance  policy.  Include 
light  fixtures  and  globes,  ceiiing  fans, 
electric  meters,  mirror  door,  and  wir- 
ing of  a  building.— Fire  Ass-n  of  Phil- 
adelphia V.   Powell.    188   8.   W.   47. 

171.  Where  applicant  described  his 
property  as  two  atory  frame  dwellings 
on  lots  11,  14.  and  IB  In  block  num- 
ber J0>  and  It  was  proven  that  he  own- 
ed lots  corresponding  In  number  on 
block  number  <0S  on  which  were  sit- 
uated buildings  belonging  to  applicant 
of  the  description  given,  while  block 
30>  was  wholly  utilmproved.  It  was 
held  that  there  was  enough  of  the  de- 
acrlptlon  which  waa  true  to  correct 
the  mlBtake  In  the  number  of  the 
black,  by  construction,  if  open  to  cor- 
rection at  all. — Home  Insurance  A 
Banking  Co.  of  Texas  v.  Lewis,  48 
Tex.   821. 

in.  The  fact  that  the  rules  of  the 
company  prevented  It  from  taking  a 
risk  of  over  tSODO  on  one  block  and 
that  amount  had  already  been  taken 
on  block  number  80B.  but  In  favor  of 
a  party  who  had  forfeited  his  policy 
by  removal  before  the  mistake  In  ths 
new  policy  was  made  will  not  vary  Ut* 
rule  which  would  permit  the  mistake 
to  b«  corrected.  The  materiality  In 
the  number  of  the  block  to  the  making 
of  the  contract  of  Inaurance  was  a 
question  of  fact  for  the  Jury. — Home 
Ins.  A  Banking  Co.  of  Texas  v.  Iiswla, 
4S  Tex.  821. 
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to  remain  there  about  twelve  hours,  though  it  was  subsequently  to 
be  transported  on  the  car."*  Where  a  carrier's  bill  of  lading  for 
cotton  exempted  it  from  loss  hy  fire  and  such  carrier  placed  the 
cotton  in  the  yards  of  a  compress  company  where  it  was  destroyed 
by  fire  the  carrier  was  entitled  to  recover  on  a  policy  insuring  it 
against  loss  by  fire  on  cotton  for  which  it  had  issaed  bills  of 
lading  and  "for  which  it  shall  be  liable,"  while  in  compress  yards; 
the  words  quoted  referring  to  liability  in  general."'  Cotton  for 
which  bills  of  lading  are  issued  by  a  carrier  while  in  possession  of 
s  compress  company,  to  which  it  has  been  delivered  by  the  shipper 
for  transportation  over  such  carrier's  line,  and  which  is  marked 
,as  the  cotton  described  in  the  bills,  is  covered  by  a  policy  insur- 
ing cotton  consigned  to  the  compress  company  by  the  carrier. ^^* 

Amount  of  InBuranoe — Valued  FolldM. — A  policy  is  not  a  valued 
policy  where  it  does  not  indicate  an  intention  on  the  part  of  the 
insurer  to  value  the  risk  and  loss."*' 

Omnmencemeirt  of  Risk. — Where  an  insurance  risk  is  by  contract 
to  begin  with  the  deposit  of  a  letter  in  the  postoffice  such  an  ar- 
rangement  must  be  construed  to  mean  a  proper  deposit  of  such  let- 
ter and  in  a  manner  to  insure  its  delivery.^'*  The  risk  begins  only 
after  the  letter  is  stamped,  as  evidence  that  it  is  post  paid."* 


in.  A.  poller  laaued  to  k  rollroKd 
oompauy,  nbich  covored  In  KCneral 
teriDB  ali  cotton  on  or  In  depots,  piKt- 
forma,  or  Brounda  adjacent  thereto, 
and  In  tranalt.  but  which  provided  that 
cotton  Id  open  cara  w&b  not  covered. 
Inanred  cotton  on  m,  aUltlonur  flat  car 
placed  on  a  apur  track  adjacent  to  a 
depot  to  ranialn  there  about  twelve 
houra.  though  the  cotton  waa  aubae- 
quently  to  be  tranaported  on  the  car, 
alnce  the  "open  cara"  referred  to 
meuit  cara  of  that  deaerlptlon  com. 
monly  used  for  trans  porta  tlon,  bM  the 
company  aought  to  relieve  Itaelf  from 
the  Increaaed  hazard  Incident  to  the 
transportation  of  cotton  on  open  cara 
due  to  sparks  from  looomotlvee  in 
actnat  tranaportatlon,  and  since  the 
words  *1n  transit"  meant  In  course  o( 
passing  from  point  to  point. — (Civ. 
App.)  Royal  Ina.  Co.  v.  Texaa  ft  Q.  Ry. 
Co.,  HE  B.  W.  IIT,  writ  of  error  denied 
11«  S  W.  *e,   101  Tex.  BOB. 

1T4.  CottOD  for  which  HUa  of  lad- 
Inc  ar«  laaued  by  a  carrier  while  In 
poaaeaalon  of  a  compress  company  to 
wblch  it  baa  been:  delivered  by  the 
Alpper  tor  transportation  over  such 
eariier'a  line,  and  which  la  marked 
as  the  cotton  described  in  the  bills,  ta 
eoverad  by  a  policy  Inaurlng  cotton 
conslKixd  to  the  corapreaa  company  by 
tbe  tarrltr. — Iflasouii.  K.  ft  T.  Ry.  Co. 
V.  Dnton  lom.  Co..  t>  B.  W.  »16. 


I7B.  A  carrlBT  whoae  bllla  of  '■^'■f 
for  cotton  exempted  It  from  liability 
for  loas  by  fire  placed  the  cotton  in 
tbe  yards  of  a  compresa  company, 
where  it  waa  destroyed  by  accidental 
Ore.  Bsld,  that  tbe  carrier  waa  an- 
tltled  to  recover  on  a  policy  Inaurlnr 
It  against  loss  by  Are  on  cotton  for 
which  It  had  laaued  bllla  of  lading, 
"and  for  which  they  [it]  shall  be  lia- 
ble," while  In  compress  yards;  the 
words  quoted  referring  to  liability  In 
general. — Oermania  Ina  Co.  v.  Ander- 
son,  40   B.  'W.  SOO. 


ITOa.  Where  a  policy  did  not  Indi- 
cate an  intention  on  the  part'  of  tha 
Insurer  to  value  the  risk  and  loss.  It 
waa  not  a  "valued  policy." — Delaware 
Ins.  Co.  of  Philadelphia  v.  Hill,  IZT 
,8.  W.  laS.  See  2S  Cent.  Dig.  Insur- 
ance,  li  se«.  3S0. 


risk  is  by  con- 
tract between  the  parties  to  be  aifect- 
ed,  to  begin  from  the  deposit  of  a  let- 
ter In  the  postoRlce,  such  an  arrange- 
ment must  be  construed  to  mean  tbe 
proper  deposit  of  auch  a  letter  and  In 
a  manner  to  assure  Its  delivery,  and 
the  risk  beglna  only  after  letter  Is 
stamped,  as  evidence  that  It  Is  post 
paid. — Blake  v.  Hamburg-Bremen  Fire 
Jns.  Co,  e:  Tex.  190,  [--. 
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Term  and  Duration  of  th«  Risk — (A)  In  General, — If  an  insured 
made  an  agreement  with  the  agent  to  continue  s  policy  in  force, 
after  having  received  notice  of  instructions  to  the  agent  to  cancel 
it,  such  an  agreement  would  not  hind  the  insurer.'" 

(B)  Term  Fixed  By  Policy. — ^When  a  policy  provides  that  it  may 
be  terminated  at  will  by  *he  insurer  it  is  avoided  from  the  time 
the  insured  receives  notice  from  a  local  agent  that  the  insurer's 
instructions  are  th&t  it  will  no  longer  be  bound."*  The  instruction 
to  the  agent  to  cancel  the  policy  is,  when  communicated  to  the  in- 
sured, as  effective  (is  the  most  express  notice.*" 

Entire  or  Severable  Contract. — In  general  where  a  policy  covers 
a  honse,  furniture  and  merchandise,  it  is  divisible.""  A  policy 
covering  a  house  and  furniture,  each  to  a  specific  amount  is  divis- 
ible, so  that  a  breach  of  warranty  as  to  either  the  house  or  the 
furniture  will  not  affect  the  insurance  on  the  remainder  of  the 
property."*  ^'*  "'  "*  "'  '"  "'  '"  "•  And  it  is  further  held,  that 
where  a  policy  covers  many  articles  of  furniture,  one  of  which  is 
mortgaged  contrary  to  the  provisions  of  the  policy,  the  insurance 
is  invalidated  as  to  that  article  alone.^** 


pretnlum 


177.  If,  after  Iniured  received  no- 
tice of  the  InitructlonH  to  the  og^nt 
to  cancel  the  policy,  he  had  made  an 
agreement  with  the  agent  to  continue 
the  policy  In  force,  auch  an  agree - 
ment  nould  not  be  binding  on  the 
company. — SprlngHeld  F.  ft  U.  Ins.  Co. 
V.  UcKlnnon  A  Call,  69  Tez.  GOT. 


ITS.  When  an  Insurance  policy  pro- 
vides that  the  Insurance  may  be  term- 
inated at  any  time  by  the  company  It 
is  avoided  from  the  time  the  Insured 
receives  notice  from  the  local  agent 
that  the  company's  Inatructlons  are 
that  It  would  no  longer  be  liable.  The 
direction  to  the  agent  to  cancel  the 
policy  was,  when  communiCHted  to  the 
assured,  aa  elfectlve  as  would  have 
been  the  most  eipresa  notice  that  the 
policy  had  been  terminated,  gprlng- 
neld  F.  &  M.  Ins.  Co.  v.  McKlnnon  A 
Call,   G9  Tex.  GOT. 


••Tsimbl*  Ooatraot 

1T9.  Where  a  policy  Insured  a  build- 
ing and  furniture  each  for  a  separate 
amount,  the  right  of  the  Insured  to 
recover  for  loss  of  the  building-  was 
not  affected  by  breach  of  his  warranty 
In  reepect  to  the  unconditional  owner- 
ship of  the  furniture. — Georgia  Home 
Ina.  Co.  v.  Brady  (Tex.  Civ.  App.)  11 
S.  W.  G13. 

IML    A    policy    Iseued    for   a    grocs 


vered  store  flitures,  fuml- 
Btock  of  goods,  for  specifle 
sums  each,  and  provided  that  Insured 
should  make  an  Inventory  of  the  Stock. 
and  keep  a  correct  set  of  books  Of 
purchases  and  sales,  and  lock  such 
Inventory  and  books  In  a  fireproof  safe 
at  night.  Held,  that  the  policy  was 
divisible,  and  hence  violation  of  an 
Inventory  and  Iron  safe  clause  did  not 
preclude  a  recovery  for  the  loss  of  (Ii- 
turea  and  furniture. — Sun  Mut.  Ins. 
Co.  V.  TaftH,  60  8.  W.  180,  20  Tex.  CTv. 
App.   1*1. 

181.  A  contract  of  Insurance  upon 
a  house  In  a  certain  amount,  and  upon 
bousehold  furniture  In  another  amount. 
Is  divisible.  BO  that  the  procurement 
of  additional  Insurance  upon  the  per- 
sonal property  did  not  affect  the  valid- 
ity of  the  insurance  upon  the  house. — 
Aetna  Ina.  Co.  v.  Dancer,  181  S.  W. 
722. 

18S.  Policy  covering  house  and  fur- 
niture each  to  a  specinc  amount  held 
divisible,  so  that  a  breach  of  warranty 
as  to  either  the  house  or  the  '  " 
would  not  affect  the  Insuran 
remainder   of  the    property.— 


183, 


lollcy  c 


erlnt 


■aonal  property,  eaparately  val- 
ued, Is  not  avoided  as  to  the  personal 
property,  though  the  buildlnir  Is  on 
leased  ground,  by  a  clause  that  the 
"entire  policy  shall  be  void  If  the  sub- 
ject of  Insurance  be  a  building  on 
ground  not  owned  by  the  Insured  In 
fee  simple." — Home  Ins.  Co,  of  New 
Orleans  v.   Smith,  31   8.   W.   Uft. 

184.    Where   a   policy  of  flre   insur- 
ance covers  many  articles  of  furniture. 
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PREMIUMS,  DUES  AND  ASSESSMENTS 

Ihilavfnl  to  Accept  Bebatea — Statutory  Besnlations. — Any  per- 
son knowingly  accepting  from  any  insurance  company  or  agent  any 
rebate  of  premium  payable  on  a  policy  or  any  apecial  advantage 
or  valnable  consideration  not  spefrified  in  the  policy  is  subject  to  a 
fine  or  imprisonment.     (Art.  4897,  Rev.  St.  1914.) 

Company  to  FnrniBh  Policy  Holder  With  Analysis  of  Bate— Stat- 
utory Begttlation. — When  a  policy  of  fire  insurance  is  issued  the 
insurer  must  furnish  the  insured  with  a  written  or  printed  analysis 
of  the  rate  or  premium  charged  for  such  polic^.  (Art.  4888,  Rev. 
St.  1914.) 

As  to  Collection  of  PremiumB — Statutory  B^rnlattons.—The  stat- 
ute  does  not  regulate  the  collection  of  premiums  but  each  company 
Is  permitted  to  make  such  regulations  as  it  may  deem  just  in  regard 
to  this  matter.    No  good  bona  fide  extension  of  credit  is  to  be  con- 


one  of  which  IB  mortgu'ed  contrarj'  to 
the  provlalons  of  the  policy,  the  tnsur- 
ODce  la  iHTalldBted  &■  to  that  article 
alone. — German  Ina.  Co.  v.  Luckett 
(Tez.  Civ.  App.)  14  a.  W.  1T3;  11  Tei. 
Civ.  App.   139. 

18S.  Under  Rev.  St.  IBBB,  Art.  S089, 
providing  that  a  Are  Insurance  policy. 
Id  case  of  total  losa,  aball  be  deemed 
to  be  a.  liquidated  demand  (or  the  full 
amount  of  the  policy,  hut  that  thla 
■hall  not  apply  Id  the  Caae  of  personal 
property,  a  policy  Inaurlnc  plalntlfTs 
dwelllnK  house  and  household  furni- 
ture In  separate  amounts  1*  dlvlsioie; 
and  a  false  affidavit,  made  by  the 
plaintiff,  aa  to  the  value  of  the  per- 
sonal property  destroyed,  will  not 
avoid  the  entire  policy,  under  a  clause 
providing  that  the  policy  ihan  be  void 
In  the  case  of  false  snearlng  by  the 
Insured  touching  the  suhject  of  insur- 
ance, either  before  or  after  loss,  but 
only  such  portion  of  the  policy  hb  re- 
lates to  the  personal  property. — Sulli- 
van V.  Hartford  Fire  Ins.  Go.  (Tei. 
Sup.)    as  a.  W.  73.  83  Tei.  666. 

187.  A  policy  of  Are  Insurance,  part- 
ly on  real  property  and  partly  on  per- 
sonalty. Is  divisible:  and  where  there 
waa  no  fraud  or  misrepresentation  in 
procuring  the  policy,  and  that  portion 
on  the  reai  estate  Is  not  avoided  by 
any    other   defenses   set   up,    the   policy 


Ins.  Co.   (Tex.  Civ.  App.)  33  S.  W.  >GEi 
ISame  v.   Ijancaahlre  Ins.  Co. — Id. 

1S0.  In  an  action  on  a  Are  poUoj' 
covering:  a  building-  and  personal  prop- 
erly therein,  and  providing  that.  If  tba 
Interest  of  the  assured  be  other  than  • 
sole  Ownership,  the  policy  should  be 
void,  where  It  appeared  that  Insured 
owned  all  of  the  building,  but  only 
part  of  the  personalty,  and  the  ap- 
plication stated  that  he  was  sola 
owner  of  bath.  It  was  error  to  render 
Judgment  for  plaint] IF  for  the  value 
of  the  personal  property,  since  the 
policy  Is  divisible,  and.  as  to  such 
property,  is  void.— Sprlngfleld  Fire  & 
Uarlne  Ins.  Co.  v.  Oreen  (Tex.  Civ. 
App.)    S«   S.  W.    143. 

ISa  Where  on  insuronce  policy  cov- 
ers a  house,  furniture  and  merchandise 
It  Is  div  I  si  me.— Georgia  Home  Ins.  Co. 
V.  McKlnley  (Tex.  Civ,  App.)  ST  S.  W. 


PBSMxnm,  mrsi  aks  aisbsb- 


KBsoclated  tbem- 


ISl.     Banks   which    t 
selves  with  s 
cotton  and   executed   a  written   agree- 
ment   In    the    Arm    name    to    pay    pre- 


erty.    by    e 


.    false 


real  p 


In  regard  to  the  personalty  deatro; 
— Sullivan  V.  Hartford  Fire  Ins. 
(Tei.  Civ.  App.)   34   8.  W.  S9S. 

laa  Though  a  failure  to  com 
with  the  iron-safe  clause  forfeits 
policy  so  far  as  it  covers  a  stock 
goods.   It   does   not  necessarily   I 

arts.  Willis  ft  Taylor  Co.  i 


ihip    1 


B  diet 


t  from  the 


;   storehouse. — Rob- 


In  Itself  ultra  vires. — Deiter  v.  First 
Quaranly  State  Bank,  180  S.  W.  11T2. 
18S.  Banks  which  formed  a  part- 
nership to  deal  In  cotton  with  a  natural 
pereon,  who  in  the  name  of  the  Arm 
procured  Insurance  on  cotton  purchased 
by  the  Arm,  were  liable  upon  an  Im- 
plied  contract   for  premiums. — "" 


.^^ 
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stnied  as  a  diBcriminatioD  or  in  violation  of  the  law.  (Art.  4896, 
Rev.  St.  1914.) 

The  State  Innirance  Commission  Law  Not  to  Apply  to  Certain 
Oompanies — Btatntory  Bc^iUationB. — The  state  Insurance  Commis- 
sion Act  does  not  apply  to  purely  mutu&l  or  to  purely  profit-sharing 
fire  insurance  companies,  incorporated  or  unincorporated  under  the 
laws  of  this  state,  and  carried  on  by  memhers  thereof  solely  for  the 
protection  of  their  property  and  not  for  profit ;  nor  to  purely  co- 
operative inter-insurance  and  reciprocal  exchange  carried  on  by 
the  members  thereof  solely  for  the  protection  of  their  property  and 
not  for  profit.     (Art.  4902,  Rev.  St.  1914.) 

Payment  of  PremiTun.— Banks  which  associated  themselves  to- 
gether with  a  natujral  person  to  deal  in  cotton  and  executed  a  writ- 
ten agreement  in  the  firm  name  to  pay  premiums  for  insurance 
thereon,  are  liable  on  such  agreement,  since  the  insurance  agree- 
ment was  distinct  from  the  partnership  agreement  and  was  not 
in  itself  ultra  vires. "^  '"  Where,  after  a  partial  loss  the  full  amount 
of  the  premium  was  deducted  from  the  amount  awarded  insured, 
including  the  premium  due  on  a  part  of  the  property  which  was 
not  destroyed,  the  insnred  had  a  paid-up  policy  on  such  undestroyed 
property  for  the  time  covered  by  the  premium.'*' 

Premium  Hotea. — There  is  full  consideration  for  premium  notes 
when  the  agent  pays  the  money  to  the  insurer  and  takes  the  in- 
sured's notes  therefor,  though  the  company  was  in  fact  insolvent 
and  was  soon  after  placed  in  the  hands  of  a  receiver."* 

ASSIGNMENT  OR  OTHER  TRANSFER 
OF  POLICY 

■Aaaignabill^  of  Pdioiet. — ^A  policy  of  insurance  is  such  an  in- 
strument in  writing  as  may  be  assigned  and  on  which  the  assignee 
may  maintain  an  action  in  his  own  name,"'  "• 

IM.     Where  fuU  amount  of  premium      a.  receiver. — Hudson  v.  Compare,  (1  S. 
was   deducted    from   amount   awarded      W.  3S9,  S4  Tex.  14B, 
inHured,  Including-  the  premium  due  on 

a  warehouae  which  was  not  deatroyed.  AWmUtWMMWT  OS  OZ^BB  TBAJTB- 
insured  had  a  paid-up  poller  on  ware-  TSS  QT  TOAKTZ'.      (WMM  18 

faouae,   for  time  covered   by   premium.  CTO,  sai.) 

— IMrehants'   A  Bankers'   Fire   Under- 
wrlterl  v.  Brooks.   188   8.  W.   !4J. 


IS*— VTMBlMm  or  Bepoalt  VotM. 

IH.  Under  Hev.  St  ISSS,  Art.  308, 
IM.  Where  an  Insurance  agent,  parmlttlns  th«  obllsee  of  any  written 
pursuant  to  an  agreement  with  the  in-  Instrument  not  neKOtlattle  by  the  law 
Bured.  Issued  a  policy,  and  paid  the  merchant  to  asslgin  tils  Interest  there- 
premium  to  the  Insurance  company.  In,  insurance  policies  are  aealsnable  In 
and  took  the  notes  of  the  Insured  the  same  manner  as  other  chases  In  ac- 
theretor,  the  transaction,  was  in  eftect.  Hon. — Prentice  v.  Security  Ins.  Co.,  IGI 
a  loan  by  the  agent  to  the  Insured,  8.  W.  S2S.  See  SS  Cent.  Dig.  Insur- 
and  there  was  therefore  full  consldera-  ance,  488. 

tion   for   the   notes,    though   the   com-  IM.    A  policy  of  Insurance  is  such 

pany  was  then   In  fact  Insolvent,  and  an  Instrument   In   writing  as   may   be 


1  after  placed  In  the  hands  of      assigned   and   on   which    the   i . 
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Ooiis«lit  of  Inaorer. — Where  the  insured  has  the  right  under  the 
policy  to  transfer  it  as  collateral  security  the  refusal  of  the  insurer 
to  allow  a  clause  to  be  attached  making  loss  payable  to  another 
person  does  not  affect  his  right,"'  A  local  agent  who  wrote  and 
conntersigned  a  policy,  received  the  premium  and  delivered  the 
policy  had  apparent  authority  to  transfer  the  insurance  in  case 
of  a  transfer  of  the  property.'*'  When  the  time  for  which  the 
premium  has  been  paid  has  not  expired  there  is  a  sufficient  consid- 
eration for  the  insurer's  consent  to  the  transfer.'"  The  consent  of 
the  insurer  to  the  transfer  of  a  policy  to  a  purchaser  of  the  prop- 
erty inures  to  the  benefit  of  a  co-owner,  though  his  name  be  not 
expressly  mentioned."" 

Sijfhta  and  Liabiliti«fl  of  Aasignee — (A)  In  General. — When 
policies  are  endorsed  to  a  mortgagee  as  its  interest  might  appear, 
such  mortgagee  has  an  interest  in  the  policies  of  which  it  could  not 
be  deprived  by  the  owner  and  insurers  in  canceling  such  endorse- 
ment and  making  new  policies  to  the  OMTier  without  the  mortgagee's 
consent.^"*  An  assignee  who  knows  the  policy  has  never  been  de- 
livered and  accepted  and  the  premiums  have  not  been  paid  is  not 
entitled  to  recover.*"' 

(B)  Traiufer  a>  Collateral  Security.— The  Supreme  Court  held 
in  an  early  case  that  if  the  assignor  has  an  equitable  interest  in  a 


may  maintain  an  action  In  his  own 
name. — East  Tcxaa  Fire  In>."  Co,  v.  J. 
M.  CoRee,  ■!  Tm.  Z8T. 


1*7.  'Wbere  the  Insured  had  the 
right  undar*hl8  policy  to  transfer  It  as 
collateral  security,  the  subsequent  act 
of  the  Insurance  company  in  refusing 
to  allow  a  clause  to  be  attached  mak- 
ing loss  payable  to  another  person  did 
not  affect  such  right, — Scottish -Union 
&  National  Ins.  Co,  v.  Andrews  &  Mat- 
thews, 8 a  B.  W.  4 IB. 

IS8.  The  time  tor  which  premium 
was  paid  for  a  policy  not  having  ex- 
pired when  consent  to  transfer  thereof 
was  given,  there  waa  a  sulBcIent  con- 
sideration for  the  company's  consent 
to  the  transfer,  though  It  might  have 
insisted  on  forfeiture  of  the  policy  for 
previous  transfer  of  the  property. — 
North  British  &  Mercantile  Ins.  Co,  v. 
Gunter  (Tei.  Civ.  App,)  36  S,  W.  TI6; 
12  Tei.   Civ,  App.  GSS, 

in.  L>oeaI  agents  of  an  Insurance 
company  who  wrote  the  policy  sued 
on  on  one  of  the  company's  blank 
forms,  which  provided  on  its  face  that 
It  should  not  be  valid  until  counter- 
ilgned  by  the  company's  duly  authar- 
iied  agrent  at  the  place  of  Isauftnce, 
such  agent  having  countersigned  the 
policy,  received  the  premium,  and  de- 
livered it  to  assured,  had  apparent  au- 
thority to  transfer  tlie  Insurance  In 
case  of  a   transfer  of  the  property. — 


I)e)aware  Ins.  Co.  of  Philadelphia  v. 
HlU,  12T  a.  W.  283.  See  28  Cent.  Dig. 
Insurance   H  47E-TT. 

MO.  The  consent  of  the  Insurer  to 
the  transfer  of  a  Are  policy  to  a  pur- 
chaser of  the  property  Insures  to  the 
beneflt  of  a  co-owner,  though  his  name 
be  not  expressly  mentioned, — Palatine 
Ins.  Co.  V.  Boyd,  60  S.  W^.  843. 


Oant.  Dtf,  UisDjaiLa*,  If  4Sa.4n,  4M. 
4W.) 

Ml.  Assignee  of  policy  at  Are  ID- 
Bu ranee,  knowing  that  the  delivery  of 
the  policy  was  unauthorized,  that  It 
had  never  been  accepted  by  the  Insur- 
ed, and  that  on  failure  to  pay  pre- 
miums It  was  automatically  canceled, 
held  not  entitled  to  recover.— Polk  v, 
atltte  Mut,  Fire  Ins.  Co.,  lEl  S.  IV. 
1126.  See  28  Cent.  Dig.  Insurance,  f] 
4S8.  494, 

BOfl.  Where  Are  insurance  policies 
were  endorsed  payable  to  a  mortgagee 
as  Us  interest  might  appear,  sucn 
mortgage  had  an  Interest  In  the  poli- 
cies, of  which  It  could  not  be  deprived 
by  acts  of  the  owner  and  Insurers  In 
canceling  such  endorsement  and  mak- 
ing new  policies  to  the  owner  without 
Its  consent.  Judgment  Delaware  Ins. 
Co.  V.  Security  Co.  (Civ.  app.  ISOO), 
6t  S.  W.  BIB,  reversed. — Security  Co,  v. 
Panhandle  Nat.  Bank,  GT  S,  W.  S2;  >S 
Tex.  676, 
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claim  he  may  be  a  proper  party  to  the  suit  but  he  cannot  pros- 
ecute as  sole  plaintiff,'"  The  assignment  of  a  policy  after  loss,  ■ 
passes  the  legal  title  and  clothes  the  assignee  with  the  sole  power 
to  sue  on  it,*°'  He  is,  however,  bound  to  allow  every  discount  and 
defense  which  it  would  have  been  subject  to  in  the  hands  of  the 
previous  owner  before  notice  of  the  assignment  was  given  to  the 
insurer,*""  The  fact  that  the  policy  was  collateral  security  for  debt 
does  not  change  the  rule.'*"  (For  evidence  as  to  the  real  assignee 
of  an  insurance  policy  see  Ann.  205.) 

CANCELLATION,  SURRENDER,  ABANDONMENT 
OR  RESCISSION  OF  POLICY 


Wlun  a  Policy  Hay  Be  Canceled. — By  agreement  between  the 
parties,  a  policy  may  be  canceled  at  any  time  before  loss,  independ- 
ent of  the  terms  of  the  policy.'** 

Bight  of  Insurer  to  Oancd. — When  a  policy  provides  it  may  be 
canceled  on  return  of  the  unearned  premium  actually  paid,  the  pro- 
vision must  be  carried  out  even  though  the  insured  gave  his  notes 
to  the  agent  who  paid  the  premium  in  cash.""  A  mortgagee  may 
waive  an  extension  of  time  for  his  benefit  in  case  of  cancellation  as 
provided  in  the  policy."" 


The   nsBlBnmen 


poUcy, 
after  a  !□>■,  passes  tlie  legal  title  to 
It.  and  clothes  the  assignee  with  the 
sole  power  to  sue  upon  II,  he,  however, 
being  bound  to  allow  every  discount 
and  defenaa,  against  which  It  would 
have  been  aubject  In  the  hands  of  the 
previous  owner  before  notice  of  thf^ 
aXBlgnenient  was  given  to  the  company. 
That  It  was  a  collateral  security  for 
a  debt  does  not  change  the  ruIe.~Ea>t 
Texas  Fire  Ins.  Co.  v.  Coffee,  81  Tex. 
ZST. 

804.  If  assignor  has  any  equttahlc 
Intereat  In  the  claim  he  may  be  a  prop- 
er party  to  the  suit,  but  he  cannot 
prosecute  as  aole  plaintiff. — East  Tex- 
as Fire  Ina.  Co.  v.  Coffee,  61  Tex.  187. 

SOS.  The  court  properly  permitted 
plaintiffs  to  show  that  when  L,.,  to 
whom  the  policy  was  assigned,  pur- 
chased an  Interest  In  the  Insured  prop- 
erty In  his  own  name,  and  by  a  writ- 
ten contract,  he  In  fact  purchased  It  as 
agent,  and  for  the  benefit  of  his  part- 
ner, and  that  the  tirm  of  L.  &  Co.  there- 
after owned  the  Insured  property,  as 
alleged  In  the  petition.  Such  evidence 
did  not  change  the  wrlC 
Niagara  Ins.  Co.  v.  Lee.  (Tex.; 
W.  lOil. 


OAHOSZX^TXOW,     S  V  I 
AMAJWDOMMMMT.  OB  1 

or  Fo^icT.    (wmm  is  ore.  «4a.> 

sae— Wha  a  Pollor  K^  B«  OanosUO. 

MS,  A  policy  of  tire  Insurance  may 
he  canceled  at  any  time  before  loss,  by 
agreement  between  the  parties,  Inde- 
pendent of  the  ternjs  of  the  policy. — 
Westchester  Fire   Ins.   Co.   v.    HcMlnn, 


as  Owt.  Dig.  msnranoa,  fl  4M,  4M.) 

ithorlzlng   the 

the  unearned  premium  actually  paid 
was  Issued  by  an  agent,  who  took  notes 
for  the  premium,  which  he  paid  to  the 
company  In  cash,  retaining  the  notes 
as  hlH  Individual  property.  Held,  that 
the  company  could  cancel  the  policy 
only  on  returning  the  entire  unearned 
premium.  Judgment  (Civ.  App.  1898) 
4R  S.  W.  171.  affirmed. — Phoenix  Assur. 
Co.  of  London  v.  Hunger  Improved 
Cotton-Mach.  Mfg.  Co.,  19  S.  W.  22t. 
32  Tex.  297. 

BOB.  Wliere  a  Are  policy  provided 
for  an  extension  of  time  for  the  ben- 
eflt  of  the  mortgagee  In  case  of  can- 
cellation, the  mortgagee  may  waive 
that  provision  for  his  benefit. — Qlens 
Falls  Ins.  Co.  v.  Walker,  1«S  6.  W.  lit. 
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Notice  to  Caned. — Where  the  policy  provides  for  notice  to  the 
mortgagee  before  cancellation,  a  cancellation  is  not  binding  on  such 
mortgagee  where  no  such  notice  is  given,'"* 

Repayment  of  Unearned  iPremiiim  on  Cancellation. — A  legal  tender 
of  the  unearned  premium  is  essential  to  a  valid  cancellation  under 
a  provision  of  a  policy  authorizing  cancellation  and  providing  that 
the  unearned  premium  should  be  returned.'"  In  such  a  case  the 
retention  by  the  insured  of  an  express  money  order  mailed  by  the 
insurer  with  notice  of  cancellation,  until  after-  the  fire  is  not  a 
waiver  of  the  insured's  right  under  the  policy  to  receive  a  legal 
tender  of  the  unearned  premium.""  Where  a  poljcy  provides  for 
five  days  notice  before  canceling  and  a  return  of  the  unearned 
premium  the  notice  without  the  premium  does  not  cancel  the  obli- 
gation of  the  policy.*'*  In  a  case  where  the  policy  is  canceled  by 
agreement  the  immediate  payment  of  the  unearned  premium  may 
not  be  required  to  make  the  cancellation  valid.'"  An  insured  who, 
desiring  bis  policy  canceled  pro  rata,  connived  with  the  agent  so 
that  his  name  did  not  appear  and  the  agent  canceled  the  policy, 
signed  the  insured's  name  to  the  receipt  for  the  unearned  premium 
and  sent  the  policy  in,  could  not  claim  that  the  cancellation  was 
nnauthorized,  afterwards,  because  the  unearned  premium  was  not 
returned  to  him  at  the  time  of  cancellation  for  he  had  waived  the 
payment  of  such  unearned  premium  as  a  prerequisite  to  cancella- 
tion."'" 


Before  the  unearned  premium  was  sent 
to  Insured  the  property  which  ha*  been 
covered  by  the  poHcy  was  burned. 
Held.  Chat  Insured  coutd  not  be  heard 
to  claim  Chat  the  cancellation  whs  un- 
authorized and  without  elTect  because 
tha  unearned  premium  was  not  return- 
ed to  him  at  the  time  of  the  cancalla- 
tlon.  but  that  Insured  had  waived  tha 
payment  of  the  unearned  premium  as 
prerequisite  to  cancellation. — Baglay 
L.umber  Co.  v.  Insurance  Co.  of  North 
America.  !I4  S.  W,  186. 

811.  On  cancellation  of  a  policy  of 
fire  insurance  at  any  time  before  iose, 
by  agreement  between  the  parties.  In- 
dependent of  the  terms  or  the  policy, 
Immediate  payment  of  the  unearned 
premium  may  not  t>e  required  In  order 
to  make  cancellation  valid. — West- 
chester  Fire    Ins.    Co.    v.    MtMlnn,    188 


should  be  returned,  held,  that  a  legal 
tender  of  the  unearned  premium  was 
esEenClal  to  a  valid  can  eel  !a  tlon. —Nla- 
(tara  Fire  Ins.  Co.  v.  Mitchell,  164  S. 
W.  919.  See  28  Cent  Dls.  Insurance, 
IJ    Ea9-512. 

S13.  The  retention  by  an  Insured  of 
an  express  money  order  mailed  to  him 
by  the  company  for  unearned  pre- 
miums,  with  A  notice   of  cancellation,!  . 


tot.  Under  provisions  ot  I 
ance  policy,  cancellation  held 
log  upon  thi 
vas  payable 
cancellation 
Liverpool,    Irf>ndon   A   Olobe 


188  E 


.  isi. 


a.  fhuicallstlou.     (Mm  3s  Cent,  Big. 


tbat  It  mlebt  be 
Quest  of  Insured  o 
giving  five  days'  i 

was  canceled  at  the  request  oi  insureo 
the  company  should  retain  the  cus- 
tomary short  rate,  while  if  It  was  can- 
celed by  the  company  It  should  retain 
only  a  pro  rata  premium.  DesirlnB-  to 
have  the  policy  canceled.  Insured  ar- 
ranged with  the  agent,  who  procured 
the  policy,  that  the  agent  should  can- 
eel  It  vdthout  the  name  of  the  Insured 
appearing  In  the  transaction.  In  order 
that  only  the  pro  rata  premium  should 
be  retained  by  the  company.  The  agent 
canceled  the  policy,  sisned  the  name 
ot  InsDred  to  the  receipt  for  unearned 
premium,  and  sent  the  policy  to  the 
Insurer    from    wbom    It    was    obtained. 
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ActB  OolUrtitDtilig  CaoceUation.— It  was  held  not  error  to  find 
that  a  policy  had  in  fact  been  canceled  when  the  insurer  seat  a 
notice  of  cancellation  and  a  draft  for  the  nneamed  premium  which 
were  received  by  the  insured  who,  however,  did  not  return  the 
policy  or  cash  the  draft  for  some  trivial  reason  of  his  own*^*  The 
insurer  should  immediately  return  a  premium  if  it  wishes  to  avoid 
a  contract,  on  discovery  that  the  ageut  who  procured  and  signed 
the  policy  was  also  the  beneficiary,  as  well  as  repudiate  the  act 
of  the  agent.*"  (For  facts  showing  that  certain  assigned  policies 
constituted  valid  and  existing  insurance  see  Ann.  215.) 

Validity  of  Caaodl&tion. — A  cancellation  of  a  policy  was  held 
ineffective  where  the  mortgagee  consented  to  it  solely  on  faith  of 
the  unintentional  misrepresentation  by  the  agent  that  the  policy 
was  avoided,  by  the  institution  of  foreclosure  proceedings,  under  a 
clause  which  he  incorrectly  stated  was  in  the  policy."* 


unUI  atter  a  Dre.  when  It  waa  nturoed 
br  the  Inaured'a  attorney,  he  having 
prevlousl]r  refused  a  check,  and  de- 
manded moner.  held  not  a  waiver  br 
the  Insured  of  his  right  under  the  pol- 
icy to  receive  a  legal  tender  of  the 
unearned  premium. — Id. 

914.  Under  the  clause  of  an  Insur- 
ance policy  providing  tbkt  the  com- 
pany may  cancel  It  on  five  day's  notice, 
and  that  the  Insured  shall  be  entitled 
to  a  return  of  the  unearned  premium, 
notice  of  cancellation  by  the  oompany, 
where  there  has  been  no  payment  or 
tender  back  of  the  unearned  premium, 
dcea  not  cancel  Its  obllgatlona  under 
the  policy. — Hartford  Fire  Ina.  Co.  v. 
Cameron,  4G  8.  W.  15S.  18  Tex.  Civ. 
APP.   SST. 


fllS.  An  agent,  repreeenting  the  sev- 
eral companlee  Insurers  of  plalntlfTs 
property,  under  instructions  from 
them,  went  to  plaintiff  to  cancel  the 
policies.  Plaintiff  told  him  that  they 
were  transferred  aa  security  to  two  of 
hla  creditors,  and  declined  to  accept 
the  unearned  premiums.  The  agent 
thereupon  mailed  drafts  for  the  aame 
to  said  creditors,  and  one  draft  waa 
accepted  and  paid.  The  other  was  de- 
clined br  the  creditor,  on  the  ground 
•  that  the  firs  had  already  occurred,  it 
appeared  that  this  creditor  had  recov- 
ered Judgment  on  the  policies  involved, 
and  the  Insurers  had  also  compromised 
with  plaintiff  for  hie  Interest  In  them. 
Held,  that  these  policies  constituted 
"valid  and  existing  insurance,"  within 
the  prohibitory  condition  of  a  policy 
taken  out  by  plaintiff  the  day  of  hia 
talk  with  the  agent. — Bast  Texas  Plre 
Ins.  Co.  V.  FUppIn,  (Tex.  Civ.  App.) 
tX  B.  W.  EEO,  t  Tex.  Civ.  App.  ill. 

US.    One   thoroughly   familiar   with 
the  Insurance  buelness  received  a  let- 


ter containing  a  draft  for  the  amount 
of  the  premium  on  the  unexpired  pol- 
icy, and  stating  that  the  policy  had 
been  canceled.  The  letter  further  di- 
rected him  to  sign  the  cancellation  r«> 
celpt  on  the  back  of  the  policy,  and  re- 
turn the  same,  and  Informed  him  that 
another  policy.  In  a  different  company, 
had  been  written  by  the  canceling 
agent,  which  waa  being  held  for  ap- 
proval. The  draft  waa  not  cashed, 
and  the  policy  was  not  returned,  but 
the  holder  teatlfled  that  after  receiv- 
ing this  letter  he  was  in  doubt  as  to 
the'  amount  of  Insurance  then  canied 
on  hla  property,  and  endeavored  to  ob- 
tain additional  Insurance  elae  where. 
Held,  that  It  was  not  error  to  hnd  that 
the  policy  had  been  In  fact  canceled, 
and  was  so  treated  by  the  Insurer. — 
Lampasas  Hotel  A  Park  Co.  v.  Home 
Ins.  Co.,  i3  a.  W.  1081,  17  Tex.  ClV. 
App.  61 E. 

SIT,  When  the  premium  on  an  In- 
surance policy  Is  received  by  the  com- 
pany, if  It  wishes  to  avoid  the  contract 
It  should,  on  discovery  that  the  agent 
who  procured  and  signed  the  policy 
was  also  the  beneflclary.  repudiate  his 
act  aa  agent,  and  tender  back  the  pre- 
mium.— Hanover  Fire  Ins.  Co.  v. 
Shrader  (Tex.  Civ.  App.)  SI  8.  W.  1104. 
II  Tex.  Civ.  App.  26E. 


tlS,  A  cancellation  of  a  lire  policy 
upon  mortgaged  property  held  inef- 
fective as  to  the  mortgagee,  who  con- 
sented to  the  cancellation  solely  on 
faith  of  the  unintentional  misrepresen- 
tation by  the  agent  of  the  Insurer  that 
the  policy  was  avoided  by  the  Inatltu- 
tlon  of  foreclosure  proceedings,  under 
a  clause  which  he  Incorrectly  stated 
waa  In  the  policy. — Qlens  Falls  Ins. 
Co.  v.  Walker,  m  a.  W  "" 
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XrldMioe  of  Oancellation. — (For  facta  snstaiDing  a  verdict  that 
a  policy  was  not  canceled  by  mutual  consent  see  Ann.  219.) 

Sepaymflnt  and  Beoovery  of  Pmninnu. — In  an  early  case  it  was 
held  that  the  insurer  need  not  offer  to  return  the  premiums  paid 
before  insiBting  upon  the  invalidity  of  the  policy  by  reason  of 
breach  of  condition.**'  The  repayment  of  the  proper  proportion  of 
the  premiums  was,  unless  waived,  essential  to  a  valid  cancellation 
under  a  provision  of  the  policy  authorizing  cancellation  and  pro- 
viding that  the  unearned  premium  should  be  returned."" 

Bflsciiaion  By  Agreement  of  Parties.— A  policy  may  be  canceled 
by  mutual  consent,  regardless  of  the  provisions  of  a  policy  as  to 
ewieellation,*" 

AVOIDANCE  OF  THE  POLICY  FOR  MISREPRE- 
SENTATION, FRAUD,  OR  BREACH  OF  WAR- 
RANTY OR  CONDITION 

Wfrepresentationa  Shall  Not  Oonstitiite  Defenie,  Unleei  niown — 
Statutory  Regulations. — Any  provision  in  a  policy  which  provides 
that  the  same  is  void  or  voidable  if  any  miarepreBentations  or  false 
statements  be  made  in  proofs  of  loss  or  of  death,  shall  be  of  no 
effect.  Such  provisions  shall  not  constitute  any  defense  unless  it 
is  shown  upon  the  trial  that  the  false  statement  made  in  such 
proo&  of  loss  were  fraudulently  made  and  misrepresented  a  fact 
material  to  the  question  of  the  liability  of  the  insuxer  upon  the 
contract  sned  on  and  that  such  insurer  was  thereby  misled  and 
caused  to  wiuve  or  lose  some  valid  def^ise  to  the  policy.  (Art. 
4949,  Rev.  St.  1914.) 

Breach  or  Violation  By  Iimired  of  Policy  on  Personal  Property 
Is  Not  a  Defenae,  When— Stattitory  Begnlations.— No  breach  or 
violation  by  the  insured  of  any  of  the  warranties,  conditions  or 
provisions  of  any  fire  insurance  policy,  contract  of  insurance,  op 
application  therefor,  upon  personal  property,  shall  render  void  the 

I    vaJW    caneollatlon.— 
.   AtiHUti    Ftre    Ids.   Co., 
See  as  Cent.  Dig.  In- 
e  held  to  BUBUln  &  ver-      eurance,  II1S4,  G14-G30. 
diet  that  a  flre  Insarance  policy  waa 

not    canceled     by    mutual    conaent. —  SSI.    The  company  need  not  oiler  to 

Olena  Falla  Ins.  Co.  v.  Walker,  IBT  B.       return  premiums  paid  on  a  policy  be- 

W.  lose.  fore    InBlatlDK   upon   Its   Invalidity    by 

'  reason     of     breach     of     conditions. — 

1*1    —piywn*  and  — eBV>ry  of  Prs-       Phoenix  Ins.  Co.  v.  Willis  (Tex.)   •  8. 

MtoMB  or  VaM  Vp  Tabu  m  anr.      W..  SiG. 

Mad«r.     (Sm   as   0«at.   Sir.  Durai. 

mm>»,  H  IM.  ••«■> 

taOi    UDder  a  prortalon  of  policy  au- 
tbotislDB    ««tioollatlon    and    provldlnR  saa,    Remrdless  of  the  provisions  of 

Uiat  the  unearnsd  porUon  of  the  pre-  a  policy  as  to  cancellation,   the  policy 

mlnm    should    be   returned,    held   that,  may  be  cancelled  by  mutual  consent.— 

onlees   waived,   the  repayment   of  the  Polemanakos  v.  AuaUn  Fire  Ins.   Co., 

proper  proportion  of  tbe  premium  was  ISO  S.  W,  ItS4.  ^   .-> 
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policy  or  contract,  or  coDstitute  a  defense  to  a  suit  for  loss  tbereon, 
unless  such  breach  or  violation  contributed  to  bring  about  the 
destruction  of  the  property.  (Art.  4874a,  Rev.  St.  1914.)  This 
provision  in  no  way  affects  Article  4874,  Rev.  St.  1914,  in  so  far 
as  it  relates  to  fire  insurance  policies  upon  real  or  mixed  property. 
(Art.  4874b,  Rev.  St.  1914.) 

Ko  Defense  Bamd  Upon  Murepreeentation  Valid,  Unlesa — Stat^ 
ntoiy  B^vlatioiLa. — No  defense  based  upon  misrepresentations  made 
in  the  applications  for  or  in  securing  a  contract  of  insurance,  shall 
be  valid,  unless  the  defendant  shall  show  on  the  trial  that,  within 
a  reasonable  time  after  discovering  the  falsity  of  such  misrepre- 
sentations so  made,  it  gave  notice  to  the  insured  or  to  the  bene- 
ficiaries under  said  contract,  that  it  refused  to  be  bound  by  such 
contract  or  policy.  Kinety  days  is  defined  as  a  reasonable  time. 
It  is  provided  further  that  this  article  shall  not  be  construed  to 
render  available  any  imniaterial  misrepresentation,  nor  to  in  any 
wise  affect  Article  4947.    (Art.  4948,  Rev.  St.  1914.) 

Orottuds  of  Avtridatice  in  Oeiieral— <A)  Statntoiy  Prorisions— 
Can  Law.— Articles  4874a  and  4874b  of  the  Revised  Civil  Statutes 
of  1914,  relating  to  warranties  in  policies,  the  breach  of  which  do  not 
contribute  to  a  loss,  have  been  held  unconstitutional.^'*  Article  3096 
of  the  Revised  Statutes  of  1895,  providing  that  any  provision  of  ai^ 
contract  of  inqurauee  declaring  that  answers  or  statements  in  the 
application  or  contract,  if  untrue  or  false,  shall  render  the  contract 
void,  shall  be  of  no  effect  and  be  no  defense  ill  a  suit  upon  the  con- 
tract, unless  it  is  shown  on  the  trial  that  the  inisrepreSentation  was 
material  to  the  risk  or  actually  contributed  to  the  event  upon  which 
the  policy  became  payable^  such  question  to  be  one  of  fact,  was  held 
to  cover  every  kind  and  class  of  insurance  and  was  not  limited  to  life 
insurance.***  This  article  was  further  held  to  apply  only  where  there 
are  misrepresentations  by  the  insured  either  in  the  application  or 
in  the  policy  itself  and  does  not  apply  to  a  provision  in  the  policy 

ATOiDAVOB  or  TMi  FoxJCTZ'  rom     T 
xnmarBBanTATioN,    r  b  a  ir  p,      p 

— I  BUAOK   or  -WAMMAXTT    OB         ll 

(niB  IB   PTC.    a?7.)  or    statements    In    the    appUcatlon    or 

contract,  If  untrue  or  false,  shall  ren- 

Ml.  <A>  Btatn.      der  the  contract  void,  shall  be  of  do 

I  98  Oant.  DUf-       effect,  and  be  no  defense  In  a  suit  upon 

the  contract,  unless  It  Is  shown  on  the 

trlKl    that    the    mlsrepresentKtlon    was 

asa.    Acts  39d  Leg.  c.  106  (Vernoh's      material  to  the  risk,  or  actually  con- 

Baylea'  Ann,  Civ.  St,  19H.  Arts.  4874a,        trlbuted   to   the   event  upon    which  the 

4E74b,  concerninK  warranties  In  Are  in-       policy  became  payable,  which  question 

surance  policy  the  breach  of  which  do       shall    be   a   question    of   fact    for   th« 

not  contribute  to  a  loss,  held  constitu-      court   or  Jury   trying-  the   ease.    Held, 

tlonal. — HcPherson     v.     Camden     Fire      that  the  language  of  article  309(aa  In- 

iQs.  Co.,  18C  S.  W.  lOEG.  dlcates  that  it  was  the  Intent  of  the 

Ijeglslatura  that  it  should  cover  every 

aa4.    Bev,   St.   lg9E,  tit.   Eg.  relating-      kind  and  class  of  insurance,  and  was 

to  the  subject  of  Insurance,  comprises      not  limited  to  life  insurance^ — Scottish 

four  chapters,  and  by  Oen.  L.awB  ISOI.       Union  A  National  Ins.  Co.  v.  Wade,  111 

C,    a»,    a    separate    chapter    was    added       S.  W.    llgfi.     See   18  Cent.   Dig.   Insar- 

embraclng    a    number    of    articles,    of      ance.  I  ESS. 
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making  it  void  if  the  property  be  or  become  incumbered  by  a  chat- 
tel mortgage,  there  being  no  representation  made  by  the  insured.'"' 
(See  Ann.  309,  311.) 

(B)  Materialify — ^Uisrepreseittation  Hmt  Be  Material  to  Avoid 
Oontavct — Statnttny  BegtUations.— Any  provision  in  any  contract 
or  policy  of  insurance  issued  or  contracted  for  in  this  state,  which 
provides  that  the  answers  or  statements  made  in  the  application 
for  such  contract,  or  in  the  contract  of  insurance,  if  untrue  or  false, 
shall  render  the  contract  or  policy  void  or  voidable,  shall  be  of  no 
eifeet,  and  shall  not  constitute  any  defense  to  any  suit  brought 
upon  snch  contract,  unless  it  be  shown  upon  the  trial  thereof  that 
the  matter  or  thing  misrepresented  was  material  to  the  risk  or 
actually  contributed  to  the  contingency  or  event  on  which  said 
policy  became  dne  and  payable,  and  whether  it  was  material  and 
so  contributed  in  any  case  shall  be  a  question  of  fact  to  be  deter- 
mined by  the  court  or  jury  trying  such  case.  (Art.  4947,  Rev.  St. 
1914.) 

(a)  Case  Law. — ^A  misrepresentation  "material  to  the  risk"  has 
been  defined  to  be  one  concerning  a  fact  which  would  induce  the 
insurer  to  decline  the  insurance  or  to  charge  a  higher  premium."" 
In  an  early  case  it  was  held  that  a  clause  in  a  policy  that  the  entire 
policy  shall  be  void  if  the  insured  conceals  or  misrepresents  any 
material  facts  or  circumstances  causes  other  statements  in  the  ap- 
plication to  operate  as  representations  only,  though  they  are  suf- 
ficient in  themselves  to  constitute  warranties.  '"  (See  Ann.  309- 
311.)  A  statement  in  a  policy  that  a  corporation  had  earned  cer- 
tain dividends  is  not  material  to  the  risk."** 

(0)  Effect  of  Hisrepreaentations. — It  has  been  held  that  where 
the  inBTired  unintentionally  made  a  false  statement,  which,  if  In- 

91S.     Rev.  St.  Igftfi,  Art.  lOSBaa  (ad-  to  risk"  la  one  concerDlDC  a  fact  which 

ded  br   Gen.   Laws   ISDJ.   p.   S4).   pro-  would   Induce   the   Inaurer   to   decline 

vldaa  thB.t  any  provlnlon  In  any  con-  the  Insurance   or   to   t^arge   a  higher 

tract  or   policy  of  Ins^irance   that  the  premium. — St.  Paul  Fire  ft  Marine  Ina. 

Biiawera  or  icatementB  made  In  the  ap-  Co.  v.  Hutt,  ITS  8.  W.  TSG. 
pllOLtlon  or  in   the  contract,   if   false. 

•haU  render  the  contract  or  policy  void  aasa.  Under  Rev.  St.  I  1>4T,  atat*- 
or  voidable,  ahall  be  of  no  effect,  and  tnent  In  policy  Indemnlfylnc  asalnat 
■hall  not  be  a  defenae  to  a  salt  on  the  lose  of  divtdende  from  burnlnc  of  car- 
contract,  unless  It  be  shown  on  the  p oration  plant,  that  for  three  yeara 
trial  thereof  that  the  matter  reiire-  the  corporation  had  earned  dividends 
seated  was  material  to  the  risk,  etc  of  EG  to  30  per  cent.  Held,  not  ma- 
Held,  that  while  the  act  relates  to  flre,  terlal  to  the  risk,  so  that  its  falatty 
as  well  as  life,  policies,  it  applies  only  waa  no  defense. — Liverpool  &  London 
where  there  are  misrepresentations  by  &  Globe  Ins.  Co.  v.  Lester,  lit  S.  W. 
Insured,  either  in  the  application  or  In  801. 
the  policy  itself,  and  does  not  apply  to 

a   provision    In    the    policy    mahlns-    It  B9T.     A   clause  In   a  Are   policy  that 

Told  if  the  property  he  or  become  In-  the  entire  policy  shall  be  void  if  the 

cumbered  by  a  chattel  mortgaKe;  there  Insured  conceals  or  misrepresents  any 

belnc   no    representation    made    by    in-  material  facts  or  clraumatances  causes 

■ured. — Hartford      Fire      Ins.      Co.      v.  other  statementa  in  the  application   to 

Wrlg-ht,  13G  8.  W.  >(8.  operate  as  representations  only,  though 
they    are   aufflcient    In    themselvc 


m^L  iE2^'!EI.*'"';;;;^*"?^S?i"  ""^ttt'-tc  warranties.— Doleware  Ins. 
Co.  V.  Harris,  64  S.  W.  887,  26  Tex.  Civ. 
App.   £37. 
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tentionally  made,  would  have  avoided  the  policy,  the  fact  that  he 
had  failed  to  ose  due  diligence  to  ascertain  the  truth  does  not  avoid 
the  policy,'*'  Where  a  policy  provided  that  the  insorer  should 
only  be  liable  for  a  certain  portion  of  the  actual  loss,  in  the  absence 
of  actual  fraud,  fahe  representations  as  t<r  the  value  of  goods  in- 
sured and  the  time  of  the  last  inventory  are  immaterial.'**  The 
falsity  of  representations  will  not  avoid  an  indemnity  policy  where 
the  insurer  would  have  issued  the  policy  had  it  known  the  truth  and 
was  not  influenced  by  the  representalions  made.'"' 

(D)  Fraud  or  FalBe  Swearing  in  Obtaining  Insnranoe. — An  is- 
sue of  false  swearing  was  not  raised  within  a  clause  voiding  the 
policy  for  fraud  or  false  swearing  where  the  insured  testified  that 
an  inventory  of  the  stock  insured  had  been  made  and  shown  the 
agent  and  the  agent's  testimony  was  directly  contradictory.'*" 

Warrantira — DeflnitioiL.'— No  technical  words  or  form  of  ezpres- 
sion  are  necessary  to  constitute  a  warranty.'"  Words  of  afHrmation 
or  statements  imputing  conditions  or  undertakings  on  the  part  of 
the  insured,  relating  to  the  risk  or  afiFecting  its  character  and  ex- 
tent, upon  which  it  must  be  inferred  the  insurer  contracted,  will 
ordinarily  be  conatrued  and  held  to  be  a  warranty.'"  To  consti- 
tute any  statement  or  promise  of  the  insured  a  warranty  it  must  be 
made  a  part  of  the  policy,  either  by  appearing  in  the  body  of  the 
instrument  or  by  a  proper  reference  in  the  policy  to  some  other 
paper  in  which  it  is  to  be  found.'"  It  ia  in  the  nature  of  a  condi- 
tion precedent  and  nuist  form  part  of  the  contract  between  the 
parties."*  When  there  is  doubt  as  to  the  intention  of  the  parties 
to  treat  a  paper  as  part  of  the  policy,  the  courts  give  the  benefit 

rtattok— >S*at      of 
■  <lM  88  cmt.  sir. 

H>.> 

nS.    Where    Uie     insured    unlnten-  no.     Insured    teatffled    that    an    In- 

tlonally  made  a  lalee  atatement,  nhlch.  ventory  of  the  stock  Inaured  had  been 

If     IntentlonaUy     made,     would     have  made  and  entered  In  a  book  which  was 

avoided  the  policy,  the  taat  that  he  bad  ehown   to  Insurer's  arent.     The  agent 

failed  to  UBS  due  dlllg-ence  to  ascertain  testified  that  Insured  told  him  that  no 

the  truth  does  not  avoid  the  policy. —  Inventory   had   been   taken,   and   there 

Phoenix   Ina.    Co.   v.    Swano,    41    B.   W.  was  none  in  the  book  when  It  was  flrat 

tl9.  handed  to  blm.     Held,  not  to  raise  an 

asf.    Where  the  policy  provides  that  "■""  '>'  '^f*  "T.*^'"*'  """in  a  clause 

the  Insurer  .ball  bT liable  only  for  a  Y'-I'-'K   the   policy   for   any   fraud    or 

certain  portion  of  the  actual  losa.  falae  '"'■"   ■wearing   by   Insured   a^    to   the 

rlp^ntations  a.  to  the  value%f  the  ^'°iTVT^^-^"^J^r^^  ^n^  ^l'  ^■ 

yoods  inaured  w.d  the  time  of  the  last  J."'"-  "  ^-  ^-  '*"■  ^^  ^ei.  Civ.  App. 
Inventory   are   Immaterial,   In   the  ab- 
sence    of    actual    fraud. — Liverpool    & 
London  A  Qlobe  Ins.  Co.  v.  Stern,  2B 

8.  W.  e7B.  __ 

BBta.     Where  an  Insurer  would  have 

issued   an    Indemnity    policy    knowing  B31.     To  constitute  any  atatement  or 

the  truth  as  to  the  matters  claimed  to  promise  of  the  Insured  a  warranty  it 

have  been  misrepresented,  and  was  not  must  be  made  part  of  the  policy,  either 

influenced      by      the      representations  by  appearing  In  the  body  of  the  Inatru- 

made,    their   falalty   would   not   avoid  nient,  or  by  a  proper  reference  In  the 

the   contract. — Iilverpool   A   L>ondan   ft  policy   to  some   other  paper   in   which 

Olobe  Ins.  Co.  v.  Lester,  ITS  S.  W.  C02.  It   Is   to   be   found.      Since  It   la   In    the 
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of  the  doubt  to  the  insured,  and  eonstrae  the  policy  liberally  in 
bis  favor.  ^'* 

WarraDties  in  Oenra^L — Words  piirporting  to  be  a  condition  oa 
whieh  the  policy  is  issued  most  be  set  forth  in  such  a  place  and  in 
such  a  manner  in  the  policy  as  to  leave  no  doubt  that  they  were 
so  intended.'*"  "Words  inserted  promiaeously  in  a  policy,  having  no 
connection  with  the  other  conditions  of  the  policy,  although  the 
word  condition  is  used,  will  not  be  treated  as  a  condition  of  such 
policy.**"  The  Supreme  Court  held  in  one  of  the  earliest  cases  that 
it  -vras  a  cardinal  principle  of  insurance  law  that,  in  order  to  con- 
stitute a  warranty,  it  must  be  made  a  part  of  the  policy'*^  The 
statement  or  promise  of  the  insured  must  either  appear  in  the  body 
of  the  instrument  or  by  a  proper  reference  in  the  policy  to  some 
other  paper  in  which  it  is  to  be  found.  It  is  not  sufficient  that  it 
is  contained  in  a  paper  annexed  to  the  policy  but  to  which  no  ref- 
erence is  made  therein.'*^ 

Warranties  in  Marine  Imnuranoe. — In  all  ordinary  policies  of  ma- 
rine insurance,  there  is  an  implied  warranty  that  the  vessel  shall  be 
seaworthy  at  the  commencement  of  the  voyage  assured.'**  Incident- 
ally, the  want  of  an  experienced  master  or  of  a  competent  crew  will 
render  a  vessel  unseaworthy.'"  An  implied  warranty  may  be  modi- 
fied or  superseded  by  express  agreement  as  where  a  ship  is  admit- 
ted to  be  unseaworthy.*'*  Also,  the  ordinary  terms  of  the  policy 
may  be  dispensed  with  by  special  agreement  of  the  parties.'**  A 
Special  clause  insuring  goods  on  all  vessels  approved  by  the  com- 
pany was  held  to  mean  those  to  which  the  insurers  had  given  cer- 
tificates, or  which  they  held  oat  to  the  public  as  seaworthy  for  the 
purposes  of  the  trade**^  In  this  way  the  underwriters  selected  the 
vessels  for  themselves  and  no  choice  was  left  to  the  shippers.'** 

nature  of  e.  oondltloo  pr«cedeot  It  must  aha.!!  be  Maworthy  at  the  commence- 

torro  p«rt  of  the  contract  bewt«en  tbe  ment  ot  the  voyage  assureil. — MarlQA 

{MUtIa*. — Goddard  v.   Baat   Texas  PIre  Ins.  Co.  v,  Burnett,  29  Tex.  413. 

Ids.   Co..   GT   Tex.   it.  '  SSB.     It    Is    aleo    well    settled,    that 

US.     When  there  Is  doubt  as  to  the  the   want   of    an    experienced    maater, 

Inteotlon   of   the   parties   to   treat   the  or  of  a  competent  crew,  will  render  a 

paper  aa  part  of  the  policy,  the  courta  vessel   unaeaworth)'. — Marine   Ids.   Co. 

Kive    the   benefit    of   the    doubt    to    the  v.  Burnett,  29  Tex.  433. 

Insured,   and   construe   the  policy   lib-  336.    An   Implied   warranty   may   be 

erslly  In  his  favor.—Ooddanl   v.   Bast  modined     or     superseded     by     eipress 

Texas  Fire  Ins.  Co.,  ST  Tex.  69.  agreement,  as,  for  Instaffce.  where,   by 

S38.    No  technical  words  or  form  of  the  policy,  the  ship  Is  Hdmltted  to  he 

sspresslon  are  necessary  to  constltote  u&aeaworthy. — Marine  Ins.  Co,  v.  Bur- 

K  warranty.     W\)rda   of  affirmation   or  nett,  29  Tex.  438. 

atatements  imputing  conditions  or  un-  837.    a   special'  clause   In   a.  general 

dertaUngs  on  the  part  of  the  Insured,  policy    "on    board    all    steamboats    or 

relating    to   the   risk   or   atfectlng   its  veaaels    approved    by    the     company" 

character   and   extent,    upon   which   It  must  have  meant  those   to  which   the 

must  be  inferred  the  insurer  contract'  underwriters  had  given  certlflcatea,  or 

ed.    will   ordinarily    be    construed    and  which  they  had  held  out  to  the  public 

held  to  be  a  warranty. — Texas  Banking  as  seaworthy  for  the  purposes  of   the 

t  Ins.  Co.  V.  atone.  49   Tex.  4.  trade, — Marine  Ins.   Co,    v.   Burnett,   29 

134.     It   la   a   well   settled   principle  Tex.  431. 
of   law,    that   In   the  ordinary  policies  938.     The   underwriters*  thus  select- 
o*  marine  Insurance,  whether  the  same  ed    tbe    vessels    for    themselves,    and 
be  upon  tbe  ship  or  Its  cargo,  there  la  left   no  choice  tor  the  shippers. — Mil- 
an  implied   warranty   tbat   tbe   veaael  rine  Ina.  Co.,  29  Tex.  433. 
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Distinctions  Between  Warrantxes  and  Bepresentations. — A  war- 
ranty IB  a  statement  susceptible  of  being  construed  only  as  mean- 
ing that  the  parties  intended  that  the  policy  should  not  be  binding 
unless,  such  statement  was  literally  true."'  An  iron-safe  clause 
printed  on  a  slip  of  paper  and  attached  to  the  margin  of  a  policy 
is  merely  a  representation  and  not  a  warranty  where  it  is  not  re- 
ferred to  in  the  body  of  the  policy  so  as  to  identify  it  as  a  part  of 
the  contract.'**  A  promissory  warranty  has  reference  to  something 
to  be  done  or  omitted  in  the  future  and  does  not  include  that  which 
exist  at  the  time,  or  relates  to  the  past  and  it  must  embody  an 
agreement  to  do  or  not  to  do  something  in  the  future."*  Thus, 
where  no  additional  insurance  was  procured  after  the  issuance  of 


aa».  Any  of  the  ordinary  terms  of 
a  policy  may  be  fllapensed  with  by 
the  special  agreement  of  the  parties. 
—29  Tex,   433. 

aw.  Words  purporting  to  be  a  con- 
dition on  which  a  policy  Is  Issued  must 
be  set  forth  In  such  a  place  and  In  such 
a  manner  In  the  policy  aa  to  lea.ve  no 
doubt  that  they  were  so  Intended,  and 
words  Inserted  promt scou sly  therein, 
having  no  connection  with  the  other 
conditions  of  the  policy,  althouBh  the 
word  condition  is  used.  wlU  not  be 
treated  as  a  condition  of  the  PoUcy. 
— Qoddard  V.  E^ast  Teiaa  Ins.  Co..  si 
Tex.    S9. 

»"  't  Is  a  cardinal  principle  of  In- 
law that,  in  order  to  constl- 
ment  or  promise  of  the 
d'a'warranty,  it  must  be  made 
,„..  „f  the  policy,  either  by  appearing 
in  the  body  of  the  Instrument  or  by 
a  proper  reference  In  tl?",  P™';!'  *° 
Bome  other  paper  In  which  It  Is  to  be 
found.  If  contained  in  a  paper -nn^ed 
to  the  policy,  but  to  which 
ence  Is  made  therein.  It  la 
Sclent.-Godd*rd  '-  Bast  Texas  Fire 
Ina.  Co..   (Tax.)   1  S.  W.   »0«. 


aurane*  1 


MS in    MrtHHrtlona    

"lilli  muA  ».pr..«itattoaj.  (* 
SS  0*nt.  Mc-  XMitMBO*,  {  BOO.) 
MS.  An  application  for  a  flro  pol- 
icy stated  that  insured  ™'T»n"^,."'';' 
the  answers  and  representations  there- 
in were  true.  The  policy  made  the 
ippH^^on  a  pan  of  Itself,  '>">f"»;- 
Ing  it  as  insureds  warranty.  It  stated 
that  insured  warranted  that  he  was  the 
Bole  and  undisputed  ""'""^  ' I""'  ^ 
would  not  permit  the  factory  cove™ 
Trthe  policy  to  be  worked  at  night, 
and  that  he  would  take  certain  pre- 
cautions against  Ore.  N°th!n(t  «"  «'« 
aa  to  the  materiality  of  the  represen- 
tations and  by  Bubsequeot  olausei  it 
was  provided  that  the  policy  should 
be  void  on  the  happening  of  certain 
contingencies,  or  If  Insured  I'"'!  m^T 
represented  or  concealed  any  material 
circumstances    concerning    the    insur- 


Held,  that  the 

Incumbrances  on  the 
property,  nighl  worlc  In  the  factory, 
and  preeautiona  to  be  taheB  against 
nre  were  not  warranties. — Judgment 
(Clv.  App.  1898)  49  8.  W.  *71,  af- 
flrmed.  Phoenix  Assur.  Co,  of  I^ondon 
V,  Monger  Improved  Cotton  Maoh.  Mfg. 
Co.,   49  3.  W.  Sti.  92  Tex.  29T. 

BU.  A  warranty  in  an  insurance 
contract  la  a  statement  susceptible  of 
being  construed  only  aa  meaning  that 
the  partlea  Intended  that  the  policy 
should  not  be  binding  unless  such 
statement  was  literally  true., — Judg- 
ment (Civ,  App  1898)  49  3,  W.  271, 
affirmed.  Phoenix  Asaur,  Co.  of  I<on- 
don  V.  Monger  Improved  Cotton  Mach. 
Mfg,  Co.,  19  S.  W.   322,   92  Tei.  297. 

944.  An  answer  of  the  Insured  to 
the  question  in  the  application,  "Are 
walla  on  sides  and  between  each  tene- 
ment without  openlngsT'  will  not  be 
held  a  warranty,  where,  after  the  is- 
suance of  the  policy,  a.  special  agent 
of  the  Insurer  inspects  the  premlaes, 
cancels  the  policy,  and  issues  a  new 
one  for  an  additional  premium. — Phoe- 
nix Ins.  Co.  V.  Padgitt,  43  8.  W.  SOO. 

94B.  An  Iron-safe  clause,  printed  on 
a  slip  of  paper  and  attached  <a  the 
margin  of  an  insurance  policy,  but  not 
referred  to  in  the  body  of  the  policy 
so  as  to  Identify  it  as  a  part  of  the 
contract  of  insurance,  is  merely  a 
representation,  and  not  a  warranty. — 
Georgia  Home  Ins.  Co.  v.  McKlnley 
(Tex.   Clv.   App.)    ST    3.   W.   606 

046.  A  promissory  warranty  has  ref- 
erence to  something  to  be  done  or 
omitted  In  the  future,  and  does  not  in- 
clude that  which  exists  at  the  time. 
or  relates  to  the  past,  and  it  must  em- 
body an  agreement  to  do  or  not  to  do 
something  in  the  future;  hence  where 
nu  additional  insurance  waa  procured 
after  a  policy  was  Issued,  and  the  false 
representation  or  statement,  if  any  was 
made,  related  to  condition  a  existing 
at  the  time,  it  did  not  constltut*  a 
promissory  warranty. — 3cottiBh  Union 
&  National  Ins.  Co.  v.  Wad^  IBT  B,  W. 
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the  policy  and  the  false  representations,  if  any  were  made,  related 
to  conditions  existing  at  the  time,  they  did  not  constituto  promis- 
sory warranties."*  Where  a  "keeping  books,  papers  and  iron  safe" 
clause,  on  a  different  kind  of  paper  was  pasted  to  a  blank  space  on 
the  face  of  a  policy  in  the  midst  of  a  sentence  with  which  it  had  no 
connection  and  the  existence  of  such  clause  was  not  known  to  the 
insured,  the  court  held  that  the  method  of  attaching  the  clause  to 
the  policy  precluded  it  from  being  regarded  as  other  than  a  mere 
representation  and  not  as  a  warranty,'**  It  further  held  that  aside 
from  the  method  of  attaching  it,  it  could  not  be  regarded  as  other 
than  a  representation.'"  Where  an  application  stated  that  the  in- 
sured warranted  the  representations  therein  to  be  true,  the  policy 
making  the  application  part  of  itself  and  designating  it  as  the  in- 
sured's warranty,  nothing  however  being  said  as  to  the  materiality 
of  such  representations  but  subsequent  clauses  provided  that  the  pol- 
icy should  be  void  on  the  happening  of  certain  contingencies  or  if  the 
insured  had  misrepresented  or  concealed  any  material  circumstance 
concerning  the  insurance,  it  was  held  that  statements  with  reference 
to  incumbrances,  night  work  in  the  factory,  and  precautions  to 
be  taken  against  fire  were  not  warranties.*"  An  answer  of  an  in- 
sured as  to  the  openings  in  a  building  will  not  be  considered  a  war- 
ranty where,  after  the  issuance  of  the  policy  a  special  agent  of  the 
insurer  inspected  the  premises,  canceled  the  policy  and  issued  a 
new  one  for  an  additional  premium.'**  Representations  in  a  new 
application,  made  after  the  removal  of  goods  and  the  issuance  of 
the  policy,  the  insurer  having  refused  to  permit  such  removal  with- 
out a  new  application  being  made,  do  not  constitute  warranties.'" 
FnUfillmeut  or  Breaoli  of  Wamnty. — ^A  warranty  that  the  land 
on  which  the  insured  building  stands  is  owned  in  fee  simple  is  not 
broken  if  the  insured  is  in  a  condition  to  enforce  specific  perform- 
ance."" 

94T.  After  the  Issue  of  *  poUcy,  the  Insursncc  company  snd  not  tttoae 
which  provided  that  repressntatloos  In  made  by  the  asaured.  The  existence 
■n  application.  If  any  should  be  made.  at  the  clause  was  not  known  to  Insured, 
rtould  constitute  warrkntles,  the  In-  and  In  suit  brought  It  appeared  that 
surer  refused  to  mtlfy  the  action  of  the  stipulation  resardlng  the  Iron  safo 
his  aicents  who  lasued  the  policy  in  clause  was  not  observed,  there  batDg 
Eonsenttng-  to  the  removal  of  the  goods  no  evidence  of  fraud  by  Insured  or  of 
unless  an  application  was  made  by  resuUing-  Injury  to  Insurer  from  fall- 
Insured.  Held,  that  the  representa-  ure  to  keep  the  safe.  The  Court  held 
tiODS  In  the  application  thereupon  made  that  the  method  of  attaching  the  clause 
by  Insured  did  not  constitute  war-  to  the  policy  precluded  It  from  being 
rantlAB. — Liverpool  A  London  A  Qlobe  regarded  as  other  than  a  mere  repre- 
Ins.  C«.  V.  Stem  (Tex.  Civ.  App.)  Z9  aentatlon  and  not  aa  a  warranty.  Aside 
8-  W.   S7g.  from  the  method  of  attaching  It  could 

S4B,  This  clause,  on  a  different  kind  not  be  regarded  other  than  as  a  repre- 
of  paper  was  attached  by  mucllag-a  to  Rcntatlon. — Goddard  v.  East  Texas  PIre 
a  blank  space  on  the  face  of  a  policy,  b«,,pD,  <T  T«r.  tS. 
"It  Is  understood  and  agreed  that  the  se7^(3)  miiUlmeBt  or  Brsaoa.  <S«» 
assured  shall  keep  a  aet  of  books  98  Osnt.  mg.  Xnsnranoe,  i  SVT.) 
•  •  •  warranted  to  be  kept  In  an  ««■  W^arranty  that  the  land  on 
Iron  mmte  M  night"  The  clause  was  which  the  Insured  building  stands  la 
pasted  In  the  midst  of  a  sentence  on  owned  in  fee  simple  Is  not  broken  If 
the  face  of  the  policy  with  which  It  the  insured  Is  In  a  condition  to  en- 
bad  no  connection  and  which  purported  force  specific  performance. — E^st  Tex- 
to  cOQt&In  the  promises  entered  into  by  as  Ins.  Co.  v.  Dyches,  SS  Tex.  EtG.         i 
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Blattcn  Bclating  to  Property  or  Interest  Ininred — (A)  Um  of 
Building;. — A  policy  on  a  building  while  being  used  for  a  certain 
purpose  does  not  warrant  such  use  to  continue  but  a  more  hazardous 
use  is  of  course  material  to  the  insurance.""  Where  other  words 
in  the  policy  identify  the  building  which  contained  the  insured 
property,  the  terms  "occupied  as  a  store  house"  are  held  to  prop- 
erly express  a  fact  as  to  a  riek  and  implied  the  house  was  not  oc- 
cupied for  any  other  purpose  than  as  stated.*'' 

(B)  OoenpBtion  of  BnUdlng. — "Vacant"  in  a  fir«  policy  means 
empty,  while  "cessation  of  occupancy"  means  change  of  use.*" 
A  statement  in  a  policy  that  the  premises  were  occupied  by  the  in- 
sured was  not  false  becauee  of  the  occupancy  of  a  portion  of  sach 
premises  by  one  who  was  there  for  the  benefit  of  the  premises  and 
who  was  a  part  of  the  establishment  maintained  thereon,*"  *•• 

(0)  Description  and  Condition  of  Ckwda. — Although  the  machin- 
ery in  a  mill  has  been  in  use  much  longer  than  represented  in  the 
application  but  it  has  been  rebuilt,  is  practically  new  and  of  the 


no,  A  Are  policy  on  a  bull  dins 
"while  occupied  as  PBrk  Terrace  San- 
itarium" does  not  warrant  such  uae 
to  continue:  s  clauae  allowing  vacan- 
cy for  ten  dsya.'  and  another  con- 
templating change  of  occupancy,  ex- 
cept to  one  more  hazardous. — Southern 
National  Ins.  Co.  v.  Cobb,  180  B.  W. 
W. 

IBl.  A.  Are  policy,  providing  that  It 
■hall  be  void  If  Insured  has  concealed 
or  misrepresented  any  material  fact 
or  circumstance  concerning  the  insur- 
ance or  the  subject  thereof.  Is  not 
■voided  by  the  fact  that  Insured  said 
nothing  about  a  gambling  concern  be- 
ing connected  with  his  Insured  saloon; 
It  not  being  shown  that  ths  fact  that 
such  a  connection  was  regarded  as  in- 
creasing the  risk  was  known  by  in- 
sured, or  that  he  consclouely  neglected 
to  apeak  of  It,  and  no  Inquiry  having 
been  made  of  him  concerning  IL — 
American  Cent.  Ins.  Co.  v.  Nunn,  79 
a  W.  88.  reversed  8i  S.  W.  4>T.  Bee 
18  Cent.  Dig.  vol.  18.  cols.  120S-1109.  t 
E>S. 

SSfl.  Where  there  are  other  words 
In  the  policy  «a  there  are  In  the  one  In 
qUMtton,  to  Identity  the  building  which 
contained  the  property  Insured,  the 
terms  "occupied  as  a  store  house"  are 
held  to  properly  express  a  fact  as  to 
a  rlBl^  could  not  be  regarded  aa  em- 
ployed fo^  any  other  purpose  snd  Im- 
plied the  house  wa«  not  occupied  for 
any  other  purpose  than  as  thus  stated. 
— Texaa  Banking  A  Ins.  Co.  v.  Stone, 
4B  Tex.  4. 


BBS.  "Vacant,"  In  a  Dre  policy, 
means  empty,  while  cessation  of  "oo- 
cupancy"  means  change  of  use. — 
Southern  Nat.  Ins.  Co.  v.  Cobb,  lit  8. 
W.  166. 

BS4.  A  statement  in  a  policy  (hat 
the  premises  were  occupied  by  the  as- 
sured was  not  false,  by  reason  of  the 
occupancy  of  a  part  thereof  by  one 
who  waa  there  for  the  benellt  of  the 
premises,  and  who  belonged  to  and  was 
■  part  of  the  establlahment  thereon 
maintained. — Fire  Ass'n  of  Philadel- 
phia V.  Colgin  (Tex.  Civ.  App.)  St  B. 
W.    1001 

BU.  Insured  having  answered  that 
he  occupied  the  building.  It  was  not  a 
misrepresentation,  because  of  the  fact 
that  a  small  room,  cut  oil  from  the 
upper  story  of  the  building,  was  oc- 
cupied by  a  milliner,  where  the  room 
waa  occupied  rent  free,  and  waa  under 
the  control  of  the  insured,  and  the 
milliner  was  kept  there  by  him  for  the 
benefit  that  would  result  In  the  sale 
of  goods — Liverpool,  London  A  Globe 
Ins.  Co.  v.  Colgin  (Tex.  Civ.  App.)  11 
S.   W.   2S1. 


i   BBS.) 

BBflL  When  the  machinery  In  a  mlu 
has  been  In  use  much  longer  than  rep- 
resented In  an  application  for  Insur- 
ance thereon,  but  has  been  rebuilt,  and 
is  practically  new  and  of  the  represent- 
ed value,  the  representation  is  sub- 
stantially correct,  and  will  not  avoid 
the  policy. — Delaware  Ins.  Co.  v.  Har- 
ris, It  8.  W.  8GT.  ze  Tei.  Civ.  App.  EIT. 
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represented  valae,  the  representation  is  practicall?  correct  and 
the  policy  will  not  be  avoided.*"  Where  it  is  impossible  to  deter- 
mine from  a  required  inventory,  either  the  quantity,  the  nomber 
of  items  included  in  a  Bummarized  entry,  the  value  per  item,  the 
reasonableness  of  the  valuation,  or  whether  the  articles  were  within 
the  purview  of  the  policy,  such  an  inventory  will  not  be  regarded 
a^  a  compliance  with  the  policy  requiring  a  complete  inventory  of 
stock.  *»^ 

(D)  Amoont  or  Value. — A  misrepresentation  of  the  value  of 
property  by  a  valued  policy  is  material  to  a  risk  and  avoids  the 
policy  if  fraudulently  and  intentionally  made  and  is  not  a  mere 
error  of  judgment.'"  To  establish  such  a  fraudulent  over-valuation 
it  must  either  be  shown  that  the  insured  knew  it  was  worth  less 
or  the  actual  value  must  be  so  much  less  than  that  stated  as  to 
warrant  a  presumption  that  it  was  intentional."'  The  mere  fact 
that  the  property  was  worth  less  is  insufficient."'  However,  where 
the  policy  was  not  a  valued  policy  a  misrepresentation  of  the  value 
ia  not  material  to  the  risk  and  is  relevant  only  to  the  question  of 
fraud  and  false  swearing  in  general."*  Under  the  statute  that 
nuarepresentationa  must  be  material  to  avoid  a  policy,  misrepresen- 
tations of  the  value  of  a  stove  in  a  proof  of  loss  cannot  affect  the 
liability  of  the  insurer  where  the  total  value  of  the  property  de- 
stroyed, exclusive  of  such  stove,  is  largely  in  excess  of  the  amount 
of  .the  policy,""  (For  misrepresentations  avoiding  a  policv  see 
Ann.  262.) 

(E)  nUe  or  IntMTMt  of  Inmred — Statutory  Begnlation — Owtain 
Provistons  in  PolleiM  Told. — All  provisions  in  policies  of  fire,  ma- 

aB7.    A  Are  poUcy  provided  tbKt,  un-  ths    amount    of    the    coUcy — Camden 

less  a,  complete  Inventory  of  the  atoctt  Fire    Ina.    Co.    of   Camden,    N.    J.,    v. 

coversd     h&d    Ibeen     taken     within     12  Puett,    181    8.    W.    41S.      28    Cent    DIk. 

monthB  prior  to  Ita   iBBue,   one   should  Ineurnnce,    I    6tT. 

be  taXen  within  SO  days,  or  it  would  8B>.  Where  a  policy  was  not  a  val- 
be  void.  The  only  inventory  taken  in-  ued  policy  a  mlsrepreaentatlon  by  in- 
cluded such  Itema  as:  "Hardware,  t2G.-  sured  of  the  value  of  the  property  waa 
■0.  H^rble  City  Drug-  Co.,  t2Z.G0:  bill  not  material  to  the  risk,  and  was 
from  Houston  Drug  Co.,  tGS.SS."  etc.  therefore  relevant  only  to  the  question 
Held,  not  a  compliance  with  the  pol-  of  fraud,  and  false  swearing  In  g'en- 
Icr:  It  being  impoaalble  to  determine  eral — Deleware  Ins.  Co.  of  Philadelphia 
•Itlier  the  quantity,  the  number  of  v.  Hill,  ItT  S.  W.  zas.  See  Si  Cent. 
Items  included  In  the  aummariEed  en-  Dig  Insurance,  11  E9T-(00 
trr.  the  value  per  Item,  the  reasonable-  MO.  A  mlsrepresentatton  of  the 
ncBB  of  the  valuation,  or  whether  the  value  of  the  property  insured  by  a 
articles  were  within  the  purview  of  the  valued  policy  Is  material  to  the  risk 
pollcy.^ — Fire  Aas'n  of  Philadelphia  v.  and  avoids  the  policy  If  fraudulently 
Calhoun,  67  8.  W.  1G3,  SI  Tex.  Civ.  and  intentionally  made,  and  not  a  mere 
App.    409.  error  in  Judgment. — Id. 

Ml,  In  order  to  est&bllah  a  fraudu- 
lent over- valuation  of  property  Insured 
by  a  valued   policy,   it  muat   either   be 

,  shown  that  the  insured  knew  that  the 

aw.     Under  Bev.  St.  1811.  Art.  itif  property  was  worth   leas,  or  the  actu- 

the  tact   that  an  insured  in   her  proof  al    value    roust    be    so    much    less    than 

of  iosa  misrepresent sd  Xhe  value  of  a  that  stated,  aa  to  warrant  a  presump' 

stove  could  not  affect  the  liability  of  tlon  that  It  was  Intentional;  the  mere 

the    company,    where    the    total    valu*  fact  that  the  property  was  worth  lesa 

of    fbe   property    destroyed,    exclusive  than   the   amount   stated   being   inauf- 

of  the  atove,  waa  largely  In  exceM  of  Aelent. — Id. 
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line,  tornado  companies  and  all  compaiiies  insuring  property  against 
fire  to  the  eflfect  that  if  said  property  is  encumbered  by  a  lien  of  any 
character,  or  shall  after  the  issuance  of  such  policy  become  en- 
cumbered by  a  lien  of  any  character,  that  such  encumbrance  shall 
render  such  policy  void,  has  no  force  and  effect,  and  any  such  pro- 
vision in  such  a  policy  is  absolntcly  null  and  void.  (Art  4892, 
Rev.  St.  1914.) 

Oue  Law— (A)  Equiteble  THle.— An  equitable  title  is  held  to 
meet  the  requirement  that  the  interest  of  the  insured  is  that  of 
entire,  unconditional  and  sole  OTrnership."^ 

(B)  Outstanding  Lien  or  Bfortgag«. — In  general  the  existence 
of  a  lien  on  property  is  not  a  breach  of  a  condition  requiring  "un- 
conditional and  sole  ownership"  in  the  insured.'^*  "*  "*  "'  **'  In 
one  case,  where  the  policy  recited  that  it  should  be  void  on  the 
interest  of  the  insured  becoming  other  than  unincumbered  and  the 
policy  was  assigned  to  a  purchaser  whose  deed  retained  a  vendor's 
lien,  the  insurer  having  no  notice  of  the  lien,  the  policy  became 
void."*  Where  a  lien  was  paid  off  before  suit  was  begun  on  a 
policy  it  was  held  that  the  insured  thus  became  the  entire,  sole  and 
unconditional  owner  from  the  time  the  deed  was  made  to  him  within 
the  policy,  which  became  void  if  the  interest  of  the  insured  was 
other  than  such  interest.'**  In  a  case  where  a  policy  provided  that 
it  should  become  void  if  the  property  were  not  owned  in  fee  or  in 
case  there  was  any  fraud  and  it  was  shown  that  the  insured  had 
informed  the  agent  that  there  were  outstanding  vendor's  lieu  obtes 
against  the  property  the  evidence  was  held  insufBcient  to  show 
frand."^    The  absence  of  a  fee  simple  title  to  land  on  which  build- 

SN.     Under  Act  1903.  cb.  t»,  certain      no  notice  of  the  lien.     Held,  that  the 
mlerepreBentallons   held    Dot   to  avoid      policy  -wta  void. — Id. 
Ml  insurknce  policy. — Co-operative  Ins.  MS.     Inaured's    etatemeot    to   «went 

Ass'ti  of  Ban  Angelo  V.  Ray,  118  8.  W.  that  he  had  sold  property  to  H.  held 
IIZ2.  See  2S  Cent  Dig-  Ineurance,  II  not  to  Invalidate  policy,  he  bavinr  been 
E9T-800.  told  by  real  estate  asents  that  H.  wu 

the  purchaaer. — Camden  Fire  Ins.  Ass'n 
V.  Bomar.  1T6   a.  'W.   IGS. 

97%     An  equitable  title  raeeta  the  re- 
quirements   that    the    Interest    of    tho 
insured    Is    the    entire,    unconditional 
MS.     A  purchaser  of  real  estate  who       and     aole     ownership. — HanoTBr      Fire 
receives   a   deed   retalnlnK   a   vendor's      Ina.  Co.  v,  Shrader.  31  B.  W.  1100,  11 
lien   for  the  unpaid   part  of   the  price       Tex.  Civ,  App.  ItG. 

acquires  the  entire,   uDOOndlUonal  and  071.     A  Ore   policy  provided   that  It 

sole  ownership  within  policy  etipulat-  should  be  void  If  the  property  were  i 
Ins  that  It  shall  be  void  on  the  Inter-  not  owned  in  fee  hy  the  Insured,  or  to 
est  of  Insured  belnc  or  becomlnK  other  case  of  any  fraud  or  false  swearing  by 
than  entire,  unconditional  and  sole  Insured.  In  an  action  on  the  poller  it 
ownership. — W^rlg-ht  v.  Hartford  Fire  appeared  that  a  deed  of  the  property 
Ins,  Co.,  IIS  S.  W.  191.  See  SS  Cent  had  teen  made  to  the  Insured,  but  all 
DlK.  Insurance,  it  (01-E3G.  the    vendor'e    lien   notes,   thouth   due, 

had  not  been  paid,  which  was  known 
M4.  A  Are  policy  stlpulatlns  that  It  to  the  member  of  the  Insured  firm 
should  he  void  on  the  Interest  of  In-  who  secured  the  Insurance,  and  who 
sured  becomlnit  other  than  unlncum-  stated  all  the  facts  to  the  Insurance 
bered  was  with  the  consent  of  Insurer,  ARent.  Held.  Chat  such  evidence  wbb 
subject  to  Its  conditions,  asHigned  to  Insutnclent  to  show  that  the  person 
a  purchaser,  whose  deed  of  the  prop-  who  secured  the  insurance  was  suilty 
erty  retained  »  vendor's  lien  for  the  ot  any  fraud. — Underwriters'  Fire 
unpaid  part  of  the  price.     Insurer  had       Ass'n  v.  Palmer  A  Co.,  7*  8.  W.  COI. 
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iiigs  are  situated  -will  preclude  reeoTery  where  the  policy  requires 
it**'  *"  It  IB  also  held  that  a  clause  in  a  policy  rendering  it  void 
for  outstanding  incumbrances  which  are  not  communicated  to  the 
insurer  at  the  time  of  insurance,  applies  only  to  the  portion  of  the 
property  incumbered, "^^  (For  facts  authorizing  the  court  to  find 
that  there  was  no  lien  within  the  provision  of  the  policy  which 
would  avoid  it  see  Ann,  276,) 

(0)  Lectsehold  Interests. — ^Where  a  policy  provides  that  it  should 
be  void  if  the  subject  of  the  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple  and  it  covers  a  huildiug  and  sep- 
arately valued  articles  of  personal  property  in  and  about  it,  such 
a  policy  is  avoided  only  as  to  the  building  which  was  situated  on 
leased  ground  and  not  as  to  the  other  property,'*'  It  was  error  for 
the  court  to  charge  that,  "as  to  the  property  being  leased,  the  facte  - 


ITS.  A  Are  voUey  provided  thdt  It 
■faould  be  void  If  Iniured'B  intoreat  In 
the  property  was  other  then  uncondi- 
tional or  sole  onnersblp,  or  tt  the 
boltdln?  or  ground  was  not  owned  by 
him  In  foe  simcle.  Insured  owned  only 
an  nndivlded  half  of  the  property,  hav- 
ing verbally  agreed  to  purchase  the 
other  half;  but  no  part  of  the  price 
bad  been  paid,  and  the  situation  of  the 
parties  had  not  been  changed.  Held, 
that  the  policy  was  breached, — Fire 
Asa'n  or  Philadelphia  v,  Calhoun,  (T 
S,  W.   1E3.   ZS  Tex.   Civ.  App.   IDS. 

•73,  Provision  of  a  ftre  policy  to,  be 
void  it  fee  simple  title  of  Insured  to 
the  land  be  not  evidenced  by  deed  held 
a  valid  condition  precedent  to  Insur- 
ance—Merchants' &  Bankers'  Fire  Un- 
derwriters v.  WlUlBme,  181   S.  W.   8G9. 

Tl*.  Insurance  was  eflected  on  prop- 
nlBted  a  vendor's   lien. 


I  the 


I    the  1 


Isted,  but  was  discharged  by  pay- 
•  Dient  before  suit  on  the  policy  was 
brought.  Held,  that  insured,  when  he 
paid  otr  the  Hen,  became  "the  entire, 
■ole,  and  unconditional  owner"  from 
the  time  the  deed  wan  made  to  him. 
within  the  provision  of  the  policy  ren- 
dering it  void,  if  the  inter  eat  of  the 
insured  be  any  other  than  such  Inter- 
eat. — Liverpool  &  Liondon  A  Qlobe  Ins. 
Co.  V.  Rlcker  (Tex.  Civ.  App.)  81  S.  W. 
US,   10    Tex.   Civ.   App.    264. 

>TS.  In  an  action  on  a  Are  policy 
by  a  mortgagee  to  wliom  the  loss  was 
payable,  an  Instruction  that,  ff  plain- 
tiff had  sold  the  property  to  assured, 
and  taken  his  notes  containing  the 
veo dor's  lien  on  the  property  to  se- 
cnre  the  payment  of  the  price,  and 
had  given  assured  a  bond  for  title  and 
delivered  possession,  assured  was  the 
sole  and  unconditional  owner  of  the 
property  as  required  by  the  policy,  was 
proper. — Hamburg- Bremen  Fire  Ids. 
Co.  V,  Ruddell,  82  8.  W.  Sit. 

tTft.  Defendant  corporation  con- 
tracted to  purchase  certain  reel  estate 


and  cement  works  thereon,  with  cer- 
tain personal  property,  for  the  lump 
aum  of  |4,E00.  (2,600  was  paid  at  the 
time  of  purchase.  The  deed  was  to  be 
delivered  on  payment  in  full  of  the 
consideration.  At  the  time  defendant 
applied  for  insurance  about  |I,O0O  of 
the  consideration  remained  unpaid,  but 
defendant  claimed  that,  as  the  title 
to  some  of  the  land  was  defective,  the 
amount  paid  was  the  reasonable  value 
of  the  remaining  property.  Held,  that. 
In  the  absence  of  proof  as  to  the 
value  of  the  personal  property,  etc.,'  It 
ecu  Id  not  be  presumed  that  the  differ- 
ence between  the  amount  paid  and  the 
price  represented  the  value  of  the  per- 
sonal property,  and  that  there  was 
therefore  no  Hen  on  the  property  in- 
sured, as  represented  by  defendant, 
within  a  provision  that  the  policy 
should  be  void  If  the  insured's  interest 
in  the  property  was  not  truly  slated. — 
Fire  Ass'n  of  Philadelphia  v.  American 
Cement  Plaster  Co..   84   S.  W.   1116. 

S77.  An  Insurance  policy  covering 
a  house  and  persona]  property  situated 
therein,  separately  valued,  is  void  as 
to  both  personalty  and  realty  for  mis- 
representation as  to  the  title  of  the 
land  on  which  the  house  Is  situated, 
under  a  clause  stating  that  the  policy 
should  be  void  If  Insured  mlsrepr»- 
sented  any  material  fact  concerning 
"this  Insurance." — Home  Ins.  Co.  of 
New  Orleans  v.  Smith  (Ten.  Clv.  App.) 
32  S.  W.  240. 

arts.  The  existence  of  a  lien  on  prop- 
erty Is  not  a  breach  of  a  condition  In 
a  fire  policy  reaulring  "unconditional 
and  sole  ownership"  In  the  assured. — 
Alamo  Fire  Ins.  Co.  v.  Brooks  (Tex. 
Clv.   App.)    32    S.   W.   711. 

an.  That  the  property  Insured  Is 
mortgaged  does  not  avoid  the  policy, 
under  a  condllion  avoiding  the  same 
unless  Insured  is  the  sole,  absoluts, 
and  unconditional  owner. — BurllngtOO 
Ins.  Co.  V,  CoAman  (Tex.  Clv,  App.) 
35  S.  W.   408. 
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do  not  show  in  law  such  a  lease  aa  would  affect  the  insnranee 
policy,"  where  the  evidence  tended  to  show  the  insored  building 
was  on  leased  ground,  which  would  avoid  the  policy."* 

(D)  Blarital  Intansts. — A  husband's  interest  is  not  "other  than 
entire,  unconditional  and  sole"  where  he  builds  a  dwelling  on 
land  which  is  the  separate  property  of  the  wife  and  they  occupy 
it  as  a  homestead. "°  In  a  case  where  the  surviving  husband  stated 
that  his  title  was  complete  to  the  homestead  on  which  be  resided 
with  his  minor  children,  it  was  held  that  be  made  no  such  material 
misrepresentation  as  would  avoid  the  policy  even  though  he  had 
not  qualified  as  survivor  in  the  community  and  the  fee  to  one- 
half  of  the  community  vested  in  the  minor  children  at  their  moth- 
er's death.'*"  A  wife  was  held  to  he  the  sole  owner  of  property 
purchased  by  her  earnings,  after  she  had  been  abandoned  by  her 
husband,  within  the  meaning  of  a  policy  covering  the  property."* 


9B0,  Where.  ■  huebuid  builds  a 
dwBlUnK  on  land  which  is  aeparate 
property  of  his  wife,  And  they  occupy 
It  a«  a  homeatead,  his  interest  la  not 
"other  than  entire,  unconditional,  and 
aole  ownership  of  the  pratrarty,"  within 
the  meaning-  of  fire  policy  on  the  bulld- 
1ns  Issued  to  him. — Warren  v.  Sprlng- 
flald  Fire  &  Marine  In*.  Co.  (Tex.  Civ. 
App.)  IB  a.  W.  SlO. 

m.  A  vandee  In  posseeslon  of  land 
on  which  ehe  had  erected  Improve- 
ments under  a  verbal  contract  with  the 
owner  to  convey  the  same  to  her  In  tee 
simple  upon  payment  of  the  price 
thereof  was  the  unconditional  owner  of 
the  property,  with  the  eondltton  of  a 
policy  of  Insurance  coverlns  the  same, 
subject  only  to  an  lncunW>rance  for  the 
unpaid  price. — Queen  Ins.  Co.  of  Amer- 
ica V.  Uay  (Tex.  Civ.  App.)  IS  B.  W^. 
821. 

MB.  Upon  the  abandonment  of  the 
wife  by  the  husband,  the  homestead 
of  the  parties  was  sold,  and  the  pro- 
ceeds equally  divided.  For  three  years 
thereafter,  the  husband  failed  to  con- 
tribute towards  the  support  of  the  wife 
or  of  the  children  of  the  marriage 
whom  be  left  with  her,  and  never  dur- 
Inc  that  time  made  any  claim  what- 
aver  to  any  part  of  the  person&l  earn- 
ings of  the  wife,  out  of  which  she 
supported  herself  and  her  children. 
Held  that,  assuming  there  was  no  re- 
leaae  or  clft  by  the  husband  to  the 
wife  of  her  entire  eamlnKS.  the  aban- 
donment was  such  as  to  Invest  the 
wife  with  the  right  to  control  and  dis- 
pose of  them  as  part  of  the  communi- 
ty estate,  which  estate  she  had  the 
right  to  control  in  view  of  the  hus- 
band's abandonment  of  her;  so  that 
the  wife  was.  In  erFect.  the  sale  owner 
of  property  purchased  with  such  earu- 
inrs.  within  the  condition  of  a  policy 
of  Insurance  covering  the  property. — 
Queen  Ins.  Co.  of  America  v.  Ifay 
<Tex.  Civ.  App.)  SB  S.  W.  git. 


an.  The  fact  that  a  surviving  part- 
ner has  paid  out  In  the  settlement  of 
the  firm,  or  Individual  Indebtedness  of 
the  deceased  partner,  and  In  the  ex- 
penses incident  to  the  management 
and  discharging  of  such  Indebtedness, 
a  sum  equal  to  the  decessed's  Interest 
in  the  flrtn,  does  not  render  the  sur- 
viving partner  the  aole  owner  of  the 
assets  within  the  meaning  of  a  pro- 
vision In  an  Insurance  policy  that.  If 
the  Interest  of  the  assured  la  other' 
than  "the  entire,  unconditional,  And 
sole  ownership."  It  must  be  so  express- 
ed.— Crescent  Ins.  Co.  v.  Camp,  (Tex.) 
t   a.  W.    4Tt. 

■M.  When  the  evidence  tends  to 
show  that  the  Insured  building  was  on 
leased  ground,  and  the  poller  express- 
ly provides  that  It  shall  become  void 
It  the  Insured  building  stand  on  leaaed 
ground,  unless  consent  Is  indorsed 
thereon,  and  there  Is  no  such  indorse- 
ment, it  Is  error  to  charge  that,  "mm 
to  the  property  being  leased,  the  fscta 
do  not  In  law  show  such  a  lease  as 
would  aifect  the  Insurance  policy." — 
East  Texas  Fire  Ina  Co.  v.  Browti, 
(Tex.   Sup.)    18   8.  W.  Til. 

MB.  In  his  application,  plaintiff,  in 
answer  to  the  question.  "Is  your  title 
to  the  above  property  sbsoluter'  an- 
swered, "Complete."  The  policy  pro- 
vided that  It  shall  be  void  "If  the  as- 
sured Is  not  the  sole  and  unconditioned 
owner  of  the  property,  or  If  bis  In- 
terest In  the  property  is  not  trulr 
stated  in  the  policy."  The  house,  and 
the  2D0  acres  on  which  it  stood,  part 
of  a  100-acre  eomrounlty  tract,  at  the 
time  of  taking  the  Insurance  and  prior 
thereto,  at  the  time  of  his  wife's  death, 
and  subsequently  at  the  time  of  the 
loss,  was  bis  homestead,  on  which  be 
resided  with  such  of  his  children  as 
were  minors.  Held,  that  though  plain- 
tiff had  not  qualified  as  survivor  In 
the  community,  and  though  the  fee  to 
half  the  community  property  vested  in 
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A  son  who  had  been  deeded  eertain  real  estate  by  his  father  in 
consideration  of  a  smn  due  such  ^antee  from  the  commmiity  estate 
of  his  mother,  the  grantor's  -wife,  the  real  estate  being  owned  by 
a  corporation,  most  of  the  stock  of  which  was  owned  by  the  grantor, 
was  held  the  sole,  absolnte  and  unconditional  owner  of  the  prop- 
erty within  the  requirements  of  a  policy  thereon,***  The  fact  that 
part  of  the  fnmitnre  was  owned  by  the  wife  of  the  insured  before 
their  marriage  was  not  a  breach  of  the  warranty  that  the  insured 
was  the  sole  and  unconditioned  owner,  since  he  had  the  actual 
possession  and  enjoyment,  and  hence  had  an  insurable  interest.'" 
(S)  Partnerfiliip  Propniy. — Where  the  estate  of  a  deceased  part- 
ner had  an  interest  in  a  stock  of  goods  it  was  held  that  the  surriT- 
ing  partner  only  held  the  legal  title  to  all  the  personalty  of  the 
former  firm  and  this  was  in  trust  so  that  he  was  not  the  absolute 
owner  contemplated  in  the  policy  and  could  not  recover."'  And 
the  fact  that  such  surriving  partner  had  paid  out  in  the  deceased 
partner's  behalf  a  sum  equal  to  the  latter's  interest  in  the  firm  did 


the  children  on  tha  death  of  their 
mother,  atlll.  aa  there  had  been  no 
partition  among-  the  helra.  and  aa  ho 
had  the  rl^t  to  use  and  occupr  the 
whole  of  the  homestead  uncondltlon- 
«11t  ma  lOttK  ■■  he  lived,  he  had  made 
no  Buch  material  miarepreHentatlon  as 
would  prevent  hie  recovery.— East 
Texas  Plra  Inn.  Co.  v.  Crawford,  (Tex. 
Sup.)  16  S.  W.  1D6S. 

SaSL  A  Ore  Insurance  policy  cover- 
ing B  building-,  and  alao  separately 
valued  arUclea  of  machinery  and  per- 
sonal property  In  and  about  It,  Is  avoid- 
ed only  aa  to  the  building  which  wae 
situated  on  leased  ground,  and  not  as 
to  the  other  property,  by  a  clause  that 
the  "entire  policy  shall  be  void  If  the 
subject  of  Inaurance  be  a  building  on 
ground  not  owned  by  the  Insured  In 
fee  simple." — Hibemla  Ins.  Co.  v.  Bills 
(Tex.  Sup.)    29   8.  W.   1088. 

nv.  Under  the  provision  of  an  In- 
surance policy  that  It  shall  be  void 
If  the  subject  of  Inaurance  be  build- 
ings apon  ground  not  owned  by  the 
Insured  In  fee  simple,  a  want  of  such 
UUe  precludes  recovery.— Home  Ins. 
Co.  V.  Smith  (Toi.  Civ.  App.)  SB  S. 
W.   IM. 

SHl  a  condition,  In  a  policy  on  a 
building,  that  It  should  be  void  If  the 
tntereat  of  the  Insured  was  other  than 
•ole  ownership,  or  If  the  building  was 
OD  ground  not  owned  by  the  assured 
la  fee  simple,  Is  not  broken  by  the 
«zlstenc«  of  a  Hen  on  such  building 
and  ground. — Alamo  Fire  Ins,  Co.  v. 
I^ncMter   (Tex.   Civ.   App.)   28   S.   W. 

■M.  A  clause  In  a  policy,  rendering 
It  void  If  Incumbrance!  existed  on  the 
property,  the  knowledge  of  which  was 
not  communicated  to  the  company  at 
the  time  of  insurance,  applied  only 
t»   thkt    portion    of    the    property   In- 


cumbered.— Alamo  Fire  Ins.  Co.  v. 
Schmltt  (Tex.  Civ.  App.)   tO  8.  W.  88S. 

■M.  Where  a  policy  holder  stat*d 
absolutely  that  ho  owned  the  auto- 
mobile destroyed,  the  Inaurar  Is  not 
bound  to  make  further  Inquiries  to 
ascertain  whether  the  statement  was 
true. — Hamilton  v.  n  rem  en's  Fund  Ins. 
Co..   177  8.  W.    17!. 

■91.  A  flro  policy's  provlalon  that 
It  be  void  If  Inaured'a  Intereat  be  not 
unconditional  and  vole  ownerahip,  or 
if  In  a  u  red  does  not  own  In  fee  aimple 
the  land,  refera  only  to  the  date  of  Its 
Issuance. — Fidel  Ity-Phoenix  Fire  Ina, 
Co.   v.  O'Bannon,   ITS   B.  W.   TSl. 

on.  M.,  who  owned  all  the  capital 
stock  of  B.  corporation  except  a  few 
shares  belonglnK  to  his  ward,  convey- 
ed. In  bis  individual  capacity,  cer- 
tain real  estate  of  the  corporation  to 
his  son  by  a  general  warranty  deed 
purporting  to  grant  a  fee  simple.  In 
consideration  of  a  sum  due  the  grantee 


the 


ilty    . 


Of  ; 


mother.  M.'s  wife.  For  several  } 
previous  to  the  conveyance,  the  cor- 
poration had  ceased  to  do  business  or 
keep  up  Its  organization.  Held,  that 
the  grantee  was  the  "sole,  absolute, 
and  unconditional  owner"  of  the  prop- 
erty In  fee,  within  the  requlrementa 
of  an  insurance  policy  thereon. — 
Phoenix  Asaur,  Co.  of  London  v.  Deav- 
enport,  41  S,  W.  39»,  IS  Tex.  CTlv.  App. 

aftS.  The  fact  that  part  of  furniture 
Insured  was  owned  by  the  wife  of  the 
Inaured  before  their  marriage  waa  not 
a  breach  of  a.  warranty  that  'the  In- 
sured was  sole  and  unconditional  own- 
er, since  he  had  the  actual  possession 
and  enjoyment,  and  hence  had  an  In- 
aurable  interest. — Georgia  Home  Ina. 
Co.  v.  Brady  (Tex,  Civ.  App.)  11  8. 
W.  BIS. 
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not  render  him  the  sole  owner  of  the  assets  of  the  firm,  as  con- 
templated."* 

(7)  Vendor's  Bi^rhts. — ^Where  the  insured  told  the  agent  that 
he  had  sold  certain  property  to  a  party  the  policy  was  not  invali- 
dated, he  having  been  told  by  real  estate  agents  that  such  party 
was  the  pnrehaser,**' 

(0)  Vendee  in  Contract  for  Saie. — A  vendee  in  possession  of 
land  on  which  she  bad  erected  improvements  under  a  verbal  con- 
tract with  the  owner  to  convey  to  her  in  fee  simple  upon  payment 
of  the  price  thereof,  is  the  tmconditional  owner  of  the  property 
within  the  meaning  of  the  policy,  subject  only  to  the  incumbrance 
for  the  unpaid  price. **^  A  policy  requiring  absolate  ownership  was 
held  breached  where  an  insured  who  owned  an  undivided  half  of 
a  certain  piece  of  property  had  a^eed  to  purchase  the  other  half 
but  no  part  of  the  price  had  been  paid  and  the  situation  of  the 
parties  hod  not  been  changed."* 

(H)  Miscdlaneons. — The  fact  that  furniture  of  another  was  con- 
tained in  the  same  building  with  that  insured  will  not  render  the 
policy  void,  if  such  other  property  was  not  intended  to  be  included 
as  part  of  that  insured.'** 

(1)  fee  Simple  Title  by  Deed  as  a  Condition  Precedent. — A  pro- 
viEiion  rendering  a  policy  void  if  the  fee  simple  title  to  land  be  not 
evidenced  by  deed  is  held  to  be  a  valid  condition  precedent  to  in- 
surance.'^* 

(2)  Kot  Duty  of  Insnrer  to  Hake  Fortiier  InqTiiries.— JWbere 
the  policy  holder  stated  absolutely  that  he  owned  the  property 
destroyed,  the  insurer  is  not  bound  to  make  further  inquiries  as 
to  whether  the  statement  was  true."" 

(8)  Am  to  When  Condition  of  Ownership  Refers. — A  provision 
in  a  policy  rendering  it  void  if  the  insured's  interest  be  not  un- 
conditional and  sole  ownership  or  if  he  does  not  own  the  land  in 
fee  simple,  refers  only  to  the  date  of  iia  issuance.**^ 

(I)  bionmbrances — (1)  In  Oeneral. — A  warranty  in  a  fire  pol- 
icy against  incumbrances  existing  at  the  time  on  the  property  in- 
sured is  valid  and  its  violation  through  failure  to  disclose  the 
same  or  a  false  representation  by  the  insured  renders  the  policy 

SM.    Where   kn    owner   of   property  written  portion  and  It  wu  sbown  that 

InBures    the    same    aod    wurranta    bla  the  estate  of  a  deceased   partner  had 

ownership   thereof,    the   policy   of   In-  an  Interest  tfl  a  stock  of  goods  which 

•urance    descrlblns-    the    property    as  existed  at  the  time  of  the  tire,  It  w*« 

household  and   kitchen   furniture   con-  held   that   the   surviving   partner   only 

talned  In  b  certain  bulldlnc,   the  fact  held  the  legal  title  to  all  the  person- 

that    furniture    of    another    was    con-  alty  af  the   former  firm   and   this  was 

tsined  In  such  building  will  not  render  In   trust,  not  for  his  own  use   but  for 

the  policy  void,  If  such  other  property  the  heirs  of  the  deceased  and  whether 

was    not   Intended    to   be   Included   as  the  Interest  was  s  legsl  and  equitable 

part  of   that  Insured — Liverpool  ft  Ii.  one  In  the  tnaured  goods  of  the  former 

&  O.  Ins.  Co.  V.  Nations,  Gfl  8.  W.  SIT.  flrm  was  Immaterial— he  was  not  th* 
absolute    owner    contemplated    by    the 

■M.    Where    policy    sUpulated    that  policy    sad   oould    not    re<»>ver. — Cres- 

If  the  ownership  was  other   than  ab-  cent  Ins.  Co.   v.  Camp  et  al.,  tt  Tsx. 

solute    it    must    be    expressed    In    the  Gil. 
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void.""'  ^'"  »"  '"  Art.  3096aa  (Laws  1903,  ch.  69)  providing  that 
matters  misrepresented  must  be  material  to  the  risk  to  avoid  a 
policy  and  Art.  3096bb  (Lavrs  1903,  ch.  69),  providing  that  no  de- 
fense based  upon  misrepreBentation  shall  be  valid  unless  the  in- 
surer gave  notice  to  the  insured  within  ninety  days  after  discover- 
ing such  misrepresentation  that  it  did  not  intend  to  be  bound  by 
the  policy,  are  remedial  within  the  rule  requirifig  a  liberal  con- 
struction of  remedial  statutes  to  accomplish  the  legislative  pur- 
poses, being  designed  to  prevent  forfeitures.""'  ""  '" 

(2)  Mixed  Personalty  and  Realty. — ^A  policy  on  personalty  con- 
ditioned that  it  should  be  void  if  the  subject  of  insurance  be  in- 
cumbered by  a  chattel  mortgage  was  not  avoided  by  a  chattel  mort- 
gage on  one  of  the  articles  covered  by  the  policy, ^°"  "^  espe- 
eially  where  the  value  of  the  unencumbered  portion  of  the  subject 
of  insurance  exceeds  the  amount  of  insurance  on  all  the  goods."* 
Where  a  policy  covering  a  house  and  personal  property,  declared 
that  it  should  be  void  if  the  subject  of  insurance  or  any  part 
thereof,  be  encumbered,  it  was  held  that  the  fact  that  the  house  was 
on  land  incumbered  by  a  vendor's  lien  constituted  a  breach  of  the 
policy,  even  though  the  contract  which  created  the  lien  was  made 
before  the  house  w^  built.'" 

(3)  Bights  of  Hortgftgee. — A  mortgage  clause  in  a  policy,  pay- 
able to  a  mortgagee  as  his  interest  may  appear  and  providing  that  it 
shall  not  be  invalidated  as  against  the  mortgagee  by  any  act  or 
neglect  of  the  mortgagor,  does  not  prevent  the  forfeiture  of  the 
policy,  under  a  provision  that  the  policy  shall  be  void  in  ease  the 
property  is  incumbered  or  on  account  of  other  misrepresentations 
of  the  mortgagor  in  the  application.'"*  "" 

(4)  HiBcellaneooB. — ^Where  an  insurer  had  no  notice  of  a  chattel 

the   policy   was   covered 

by   a.    chattel    moTtgage.      Held    not    to 

»vold     the     policy     as     to     the     Other 

290.      An   InBurance  policy  on  house-  property    Insured. — Delaware    Ins.    Co. 

bold     KOOds.    which    provided     that    It  v.    Harris,    Bi    S.  W.    8(T,   it    Teic    Civ. 

should    be   void   If   the   subject   of   In-  App.  eST. 

SDT&nce.      belns      personal      property, 

should    be   or   become   Incumbered   by  88&     A  Are  policy  covering  a  house 

a  mortKaKe.    la    not    rendered    void    by  and  personal  property  declared  that  It 

a  mortsKEe   on  a  part  of  the  property  should    be    void    If   the    subject    of   In- 

at  the   time  the  policy   was  executed,  eursnce,   or   any    part   thereof,    be   In- 

where    the   va.lue   of   the    unincumbered  cumbered.       At     the     time     the    policy 

portion    exceeds   the  amount    of  Insur-  was  Issued   the  house  was  on  land  In- 

aace  on    all   the  ^oods,   aa    "sublect  of  cumbered   by  a  vendor's  Hen.      Held,  a 

Insurance"     means     all     property     cov-  breach  of  the  policy,    though   the  con- 

ered    by    the    policy.— Mecca    Fire    Ins.  tract  which  created  the  lien  was  made 

Co.  of   Waco   V.  Wllderapin,   118    8.   W.  before  the  house  was  built. — Curlee  v. 

1131.       See    Cent.     Dig.     Insurance,     II  Teiaa  Home  Fire  Ins.  Co.,  7S  8.  W.  831, 

1IC-«51.  9SS. 

UT.  A  Are  policy  provided  that  the  899.  A  policy  on  personalty  condl- 
entlre  policy  should  be  void  If  the  tioned  thB.t  It  should  be  void  If  "the 
■Object  matter  was  personal  property  subject  of  Insurance"  be  Incumbered 
which  was  Incumbered  by  a  chattel  by  a  chattel  mortsaee  was  not  avoided 
mortgnxe.  The  policy  speclAed  the  by  a  chattel  mortgage  on  one  of  the 
particular  property  covered,  ajid  the  articles  covered  by  the  policy. — North 
amount  of  Insurance  on  each  portion  British  &  Mercnntile  Ins.  Co.  v.  Free- 
thereof.      A   cotton   press   particularly  man   <Tes.  Civ.   App.)    3.'    " 
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mortgage  on  property  and  the  policy  provided  for  forfeiture  if  so 
incumbered,  the  policy  was  breached  even  if  tfae  mortgage  was  paid 
off  the  day  after  the  insurance  was  affected."'  In  a  case  where  a 
note  securing  a  chattel  mortgage  was  never  delivered  the  incum- 
brance did  not  invalidate  the  policy  which  became  void  if  the  sub- 
ject of  the  insurance  should  be  incumbered.'" 

(5)  OmiBsion  to  Inform  Insurer  of  Ezijrtenoe  of  Lien. — Under  a 
policy  providing  that  it  should  be  void  if  there  was  any  omission  to 
make  known  every  fact  material  to  the  risk,  where  the  insured 
made  no  representation  as  to  his  ownership  of  the  property  and 
no  inquiry  was  made  about  its  condition  and  the  agent  knew  that 
the  insured  had  recently  bought  the  property,  insured's  omission 
to  make  known  the  existence  of  a  vendor's  lien  would  not  prevent 
recovery.'"* 

(6)  Notice  and  Inqoliy  of  Insurer  as  to  Existonoe  of  Lien. — The 
filing  and  indexing  of  a  chattel  lien  does  not  constitute  notice  to 
an  insurer  of  an  incumbrance  on  insured  property.*'"  When  no 
written  application  is  taken  an  insurer  is  not  bound  to  inquire  as 
to  the  incumbrances  on  property  before  issuing  a  policy  contain- 
ing the  usual  stipulations  in  that  regard  and  the  failure  to  make 
such  inquiries  is  not  a  waiver  of  such  stipulations.**' 


IM.  BaylM'  Civ.  Bt.  Art.  SltOb,  I 
1,  providing  for  AUdk  uid  Indexlns 
chattel  ll«ns.  Inateftd  of  rscordlnc,  an 
prsvlously  required,  and  that,  when 
■o  flled  and  Indexed,  an  Instrument 
shall  have  the  saina  effect  aa  thereto- 
fore riven  it  when  fully  rcglBtered. 
and  "all  liersona  ahall  be  thereby 
charged  with  noUce  thereof,"  Is  not 
Intended  to  enlarge  the  scope  of  the 
notice,  which,  under  the  provlelons 
for  full  registration  (Hev.  St.  Art. 
S880.  eitandH  only  to  creditors  of  the 
roortgagor  and  subsequent  purchasers 
or  Incumbrancers  In  good  faith.  Such 
ming  will  not  oonstltute  notice  to  an. 
Insurance  company  of  an  incumbranca 
on  Inaured  property.  31  S.  W.  1086 
(Civ.  App.  18»B)  reversed.— Aetna.  Ins. 
Co.  v.  Holcomb,  S4  8.  W.  SIB,  88  Tei. 
4Dt. 

aoi.  An  Insurer  is  not  required, 
when  no  written  application  is  taken, 
to  Inquire  aa  to  Incumbrances  on  prop- 
erty before  issulnB-  a  policy  thereon 
containing  the  condition  that  It  ahall 
be  void  in  case  of  ineuinbrance,  unless 
by  agreement  otherwise,  indorsed  on 
the  policy,  and  Its  failure  to  make  such 
inaulrles  is  not  a  waiver  of  the  condi- 
tion. 31  S.  W.  10S8  (Civ.  App.  189B) 
reversed. — Aetna  Ins.  Co.  v.  Holcomb. 
14   8.  W.  lis,   B9  Tex.   401. 

30>.  A  false  representation  by  the 
insured  In  his  appH cation  for  insur- 
ance that  there  Is  no  lien  on  the  prop- 
erty against  the  loss  of  which  he 
wishes  to  be  Insured  avoids  a  policy 
Issued    upon    the    application. — Queen 


Ins.  Co.  of  America  v.  Hay  (Tex.  Civ. 
App.)  36  8.  W.  888. 

309.  Under  a  stipulation  that  the 
entire  policy  shall  become  void  if  the 
subject  of  insurance  be  personalty  and 
be  Incumbered,  a  forfeiture  cannot  be 
claimed  for  a  false  statement  as  to  the 
amount  of  Incumbrance  on  the  person- 
alty, the  subject  of  Ineurance  being 
parUy  real  and  partly  personal. — Hart- 
ford Fire  Ins.  Co.  v.  Walker,  SO  8.  W. 
830.  reversed  61  9.  W.  Til. 

MM.  A  mortrage-clauss  provision. 
In  a  policy  payable  to  a  mortgagee 
as  his  Interest  may  appear,  that  it  shall 
not  be  invalidated,  as  against  the  mort- 
gagee, by  any  act  or  neglect  of  the 
mortgagor,  by  whom  it  was  taken  out. 
does  not  prevent  the  forfeiture  of  the 
policy,  uader  provisions  that  the  policy 
"shall  be  void"  in  case  the  property 
is  incumbered,  and  that  It  "shall  not 
become  valid"  If  the  mortgag'or  be 
guilty  of  any  concealment,  for  con- 
cealment by  the  mortgagor  of  the  ex- 
istence of  other  liens.— Hanover  Fire 
Ins.  Co.  V.  National  Bichsnge  Bank 
(Tei.  Civ.  App.)   34  S.  W.  333. 

30S.  A  mortgage-clause  provision 
in  a  policy  payable  to  a  mortgagee  as 
interest  may  appear.— that  the  policy 
SB  to  the  Interest  of  the  mortgagee. 
shall  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor. — does  not 
prevent  the  policy   from   being  Invall- 

of  misrepresentation  by  the  mortgagor 
in  the  application  for  the  Insurance; 
he  having,  in  such  matter,  acted  as  the 
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(J)  Special  Oirennutaiicw  Affecting  Bisk. — A  failure  to  com- 
mtmicate  to  the  insurer  that  a  servant  tiad  threatened  to  bnm  the 
property  insured  does  not  avoid  a  policy  as  a  concealment  of  a 
material  fact  concerning  the  suhjeet  o£  insurance.'" 

(K)  Othsr  bunrsDCfl. — Under  a  policy  providing  that  the  policy 
should  be  void  if  the  insured  then  had  or  should  thereafter  procure 
any  other  insurance  on  the  property  covered  it  was  held  that  the 
rights  of  the  parties  became  fixed  at  the  time  of  the  loss  and  any- 


went  of  the  mortsrasee. — American 
Cent.  Ins.  Co.  v.  Cowan  (Tex.  Civ. 
App.)   S4  S.  W.   460. 

306;  The  aaalsnee  of  a  policy  pro- 
Tldlns  that  It  ihall  be  void  If  the  In- 
terest of  the  asBurcd  la  other  than 
the  sole  and  unconditional  ownership 
or  the  premlBes  cannot  recover  for  a 
loss  thereunder  If  a  person  other  than 
the  assured  had  *.n  Interest  In  the 
property  at  the  time  the  policy  was 
issued. — Slmonds  v.'  Firemen's  Fund 
Ini.  Co.   {Tex.  Civ.  App.)   3S  8.  W.  300. 

SOT.  Failure  to  disclose  other  Insur- 
ance or  a.  mortgage  Incumbrance,  of 
which  the  Insurer  had  no  know) edge, 
U  required  by  a  policy,  will  prevent 
recovery  for  a  loss. — Gulnn  v.  Phoenti 
Ids.  Co.  0(  Brooklyn  (Tex.  Civ.  App.) 
II  S.  W.  Eei. 

aoa  Under  a  policy  providing  that' 
the  same  shall  be  void  tf  there  was 
any  omission  to  make  known  every 
fsct  material  to  the  risk,  where  tn 
■ured  made  no  representation  to  the 
company's  agent  aa  to  his  ownership 
of  the  jiroperty,  and  no  Inqtilry  was 
made  about  Its  condition,  and  the  agent 
knew  from  previous  Insurance  on  th« 
ssma  property  that  Insured  had  re- 
cently bought  the  property,  the  omis- 
sion of  Insured  to  make  known  the  ex- 
istenco  of  a  vendor's  lien  does  not 
prevent  hla  recovery  for  a  loss. — Liver- 
pool A  Ijondon  ft  Globe  Ins.  Co.  v. 
Rlcker   (Tex.   Civ.  App.)    31   8.  W.   248. 


10  1 


:    164. 


Liaws  1!>03,  ch.  <9,  amending 
Rev.  St.  I89G,  Tit.  Eg,  by  adding  chap- 
ter B,  Arts.  SOSIsa,  309«bb,  are  reme- 
dial within  tbe  rule  requiring  a  liberal 
conat ruction  of  remedial  statutes  to 
accomplish  the  legislative  purposes. — 
HeccB  Fire  Ins.  Co.  of  Waco  v.  Striek- 
er. IIS  a.  W.  G*S.  See  28  Cent.  Dig. 
Insurance,   II  Slt-BEIl. 

nOi  Lflwa  1903,  ch.  0),  amending 
Rev.  Bt.  18SE.  Tit.  E8,  by  adding  chap- 
ter 5.  Arts.  SOStaa,  SOMbb,  should  be 
liberally  conatrued.  being  designed  to 
prevent  forfeitures. — Id. 

ni.  Stipulations  In  an  Insurance 
policy  held  representations  within 
Laws  1*03,  ch.  tt.  amending  Rev.  St. 
1E»,  Tit.  E8,  by  adding  chapter  6,  Arts, 
lOISaa.  lOSObb,  so  that  their  falsity 
could  not  t>e  set  up  In  defense  of  an 
action  on  the  policy  without  showing 
that  they  were  material. — Id. 


SU.  A  warranty  In  a  Are  policy 
against  Incumbrances  existing  at  the 
time  on  the  property  Insured  la  valid, 
and  Its  violation  renders  the  policy 
void — Hartford  Plre  Ins.  Co.  v.  Wright 
(Tex.  Civ.  App.)  It6  B.  W.  SSI  See 
IS    Cent.   Dig.    Insurance,    li8SS-6El. 

Sia.  Where  plalntirt  Insured  wheat 
.subject  to  a  chattel  mortgage,  of  which 
the  Insurer  was  not  shown  to  have 
had  notice,  under  a  policy  providing 
that  It  should  be  void  If  so  Incumber- 
ed, plaintiff  was  not  entitled  to  re- 
cover thereon,  though  such  mortgaee 
was  discharged  the  day  following  the 
execution  of  the  policy,  since  Its  ex- 
istence constituted  a  forfeiture,  which 
could  only  be  waived  by  the  Insurer. 
Judgment  (Civ.  App.  IBSfl)  E4  8.  W. 
SOO,  sJDrmed. — Insurance  Co.  of  North 
America  v.  Wicker,  EE  S.  W.  740,  93 
Tex.   390. 

nMk  Where  a  note  secured  by  chat- 
tel mortgage  on  wheat  was  never  de- 
livered, such  Incumbrance  did  not  In- 
vaUdate  a  policy  Insuring  the  wheat, 
conditioned  to  be  void  If  the  sublect  of 
the  Insurance  should  be  Incumbered 
by  a  chattel  mortgage.  Judgment 
(Civ.  App.  1899)  G4  S.  W.  SOO,  at- 
flrmed. — Insurance  Co.  of  North  Amer- 
ica V.  Wicker,  GE  S.  W.  T40,  91  Tex.  890. 

S14.  Such  statement  would  not 
avoid  the  policy  as  to  the  personalty, 
though  separately  set  out  and  sep- 
arately valued,  since  the  forfeiture  Is 
bEued  on  the  fact  of  all  and  not  a  part 
only,  of  the  Insured  property  being  In- 
cumbered.— Hartford  Fire  Ins.  Co.  v. 
Walker,  SO  S.  W.  820,  reversed  SI  3. 
W.  711. 


a  sanitarium  that  the 
of  a  mere  personal  grievance  against 
the  manager,  threatened  to  burn  the 
sanitarium  would  not  avoid  the  policy 

concerning  the  subject  of  Insurance.— 
Washington  Fire  Ins.  Co.  v.  Cobb,  18S 
S.  W.  SOS.  38  Cent.  Dig.  Insurance.  11 
6G2-6GE. 
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thing  done  by  the  insured  after  that  time  in  violation  of  such  pro- 
vision did  not  impair  the  liability  of  the  company."" 

FORFEITUEE  OP  POLICY   FOR  BREACH  OF 

PROMISSORY    WARRANTY,  COVENANT 

OR   CONDITION   SUBSEQUENT 

Statutory  ProTialona. — Art.  4874:a,  Rev.  St.  1914,  providing  that 
no  breach  or  violation  of  any  of  the  warranties  or  conditions  of  a 
fire  insurance  policy  or  application  therefor  shall  render  the  policy 
void  or  constitute  a  defense  thereon  unless  such  breach  op  viola- 
tion contributed  to  bring  about  the  destruction  of  the  property, 
has  been  held  constitutional*"  ""  as  has  also  Art.  4874b,  that  thla 
provision  shall  not  affect  the  provision  regarding  real  property.*'^ 

Ooyeoants  or  Provisioiu  of  Policy.— Clauses  of  forfeiture  will  be 
construed  most  strongly  against  the  insurance  company .'" 


uioa.      (■••     B8 

316.  An  Insurance  policy  provided 
that,  unless  otherwlBO  provided  by 
Ureement  Indoried  thereon,  the  poUcy 
should  be  void  If  Insured  then  had, 
or  ihould  thereafter  make  or  procure, 
any  other  contract  of  Insurance  on  the 
property  covered  In  whole  or  In  part 
by  the  policy.  Held.  th«.t  the  rlshti  of 
the  parties  under 'that  provision  be- 
ccme  fixed  at  the  time  of  the  Iobb,  and 
anything-  done  by  the  insured  after 
that  time  In  violation  of  that  pro- 
vision will  not  Impair  the  liability  of 
the  company. — All  ems  n  la  Fire  Ina.  Co. 
V.  Fordtran,  128  8.  W.  SSI.  See  2» 
Cent.    Dig.    Insurance,    if    6E0-6G9. 

TOMrmiTumM  or  fozjgt  fob 
BmB&OH  or  VBomnoBT  wam. 
BAJrrr,   ootxvakt^ob  oov- 


tutlon  of  Texas  and  of  the  United 
States  by  depriving  an  insurance  com- 
pany of  the  right  of  contract. — Aetna 
Ins.  Co.  V.  Waco  Co..  189  S.  W.  SIE. 

ai7a.  Acts  38d  Leg.  ch.  lOG  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1>14,  Arts. 
48T4a.  18T4b),  being  an  act  to  prevent 
Insurance  companies  from  avoiding 
UablHty  for  loss  to  personal  property 
under  technical  provisions  of  the 
policy,  does  not  violate  the  constitu- 
tional provision  (Const.  Art.  I,  I  8G) 
that  no  bin  shall  contain  more  than 
one  eublect  expressed  In  Its  title,  when 
construed  to  render  Inoperative  as  a 
"technical"  provision,  a  provision  for- 
feiting the  policy  for  taking  out  ad- 
ditional Insurance.— Aetna  Ins.  Co.  v. 
Waco  Co.,   189  S,  W.   J16. 


ai7.  Acts  SSd  Leg.  ch.  lOB  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1»14.  Arts. 
4g71a.  4874D),  concerning  warranties 
In  Are  Insurance  policy  the  breach  of 
which  do  not  contribute  to  a  loss,  held 
constitutional. — McPherson  v.  Camden 
F-lre  Ins.  Co.,  185  3.  W.  lOEE. 

817a.  Act  S3d  Leg.  ch.  lOS  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914.  Arts. 
487  4a,  48T4b),  as  to  "technical" 
breaches  of  Are  Insurance  policy,  held 
constitutional. — Aetna  lue.  Co.  v.  Waco 
Co.,  189  S.  W.  aiB, 

317b.  Acts  33d  Leg.  ch.  106  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  Arts. 
4ST1a.  1ST4b)  as  to  technical  breach 
of  a  Ore  Insurance  policy  upon  per- 
sonalty,  does  not   violate   the   Conatl- 


31S.  The  policy  providing  that  "the 
entire  policy  shall  be  void."  a  for- 
feiture cannot  be  claimed  for  a  part 
of  the  policy.— Hartford  Fire  Ins.  Co. 
Walker,   40   &   W.   8!0,  reversed   SI 


poU- 


S.  W.  711 
ai9. 


Clauses  of  forfeiture  in  a 

cy  of  Insurance  will  be  construed 
strongly  against  the  Insurance  com- 
pany.—Scottish-Union  National  Ins. 
Co.  V.  Andrews  A  Uatthews.  89  S.  W. 
419. 

306 — OoBOitUnu    InbssQnmt. 

sag.  Temporary  breach  of  a  stipula- 
tion In  a  policy,  to  which  there  Is  not 
attached  a  specific  forfeiture,  and 
which  breach  docs  not  exist  at  the 
time  of  the  Are  and  loss,  and  which 
did  not  contribute  thereto,  does  not 
prevent  recovery  on  the  policy. — 
Phoenix  Assur,  Co.  of  London  v.  Hun- 
ger  Improved   Cotton-Mach.   Mfg.  Co., 


■S^ 
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Temporary  Breach  of  a  Policy. — A  temporary  breach  of  a  stipu- 
lation in  a  policy,  to  which  there  is  not  attached  a  specific  for- 
feiture and  which  breach  did  not  exist  at  the  time  of  the  fire  and 
loss  and  which  did  not  contribute  thereto,  will  not  prevent  a  re- 
covery.*" 

Breach  of  Teclmical  or  Immaterial  (Provisions. — The  breach  of  a 
mere  technical  or  immaterial  provision  in  a  policy  which  does  not 
contribute  to  the  loss  will  ilot  defeat  or  forfeit  a  right  under  such 
policy."' 

Proceedings  to  Give  Effect  to  forfeiture. — A  provision  avoiding 
a  fire  policy  if  the  insured  should  procure  any  other  insurance  on 
the  property  covered  does  not  ipso  facto  make  the  policy  void  by 
the  issuance  of  a  second  policy  in  another  company,  since  the  com- 
pany has  a  right  to  waive  the  provisions  and  continue  the  policy. '^^ 

Rights  of  Oredit<»:v  After  Breach  by  Insured. — When  the  insured 
has  violated  the  conditions  of  a  policy  his  creditors  have  no  bet- 
ter right  to  enforce  payment  against  the  insurer  than  lie  has."' 

Parties  Affected  l^  Porfeittire  of  Poliigr. — An  assignee  of  a  pol- 
icy cannot  claim  that  the  building  was  not  properly  classified  and 
that  the  provisions  in  the  policy  in  regard  to  additional  insurance 
were  not  valid.'"  Where  the  insurer  approves  an  assignment  of  a 
policy  when  the  property  is  sold  there  is  a  new  contract  of  insur- 
ance between  the  assignee  and  the  insurer,  whereby  the  assignee 
could  not  be  charged  with  any  breaches  by  the  grantor  of  the 
original  contract.'"  In  the  case  of  an  assignment  of  a  policy  at 
the  time  the  property  is  sold  the  grantees  are  the  insured  within  the 
terms  of  a  rider  protecting  the  grantors  reserved  right  and  the 

■nent  asalnaC  the  company   than  hlm- 
aelf.— Phoenix  Ina.  Co.  v.  WlUla,  (Tez.) 
8  S.  W.   826. 
t  of  iDer«  technical 

or  Immaterial  provlslins  in  an  in-  311— VkrtlM  Affaotad  ItT  rorfaltnza  of 
■urance  policy  which  does  not  contrlb-  F0II07.     (■••    B8    Oent.   Hlg.   lOMlu. 

nte  to  the  loss  will  not  defeat  or  for-  mats*.  ||  704-708,  7«B,  7B1,  SBT.) 

felt    a    risht    under    the    policy. — Uc- 

Pherson   v.  Camden  Fire  Ins.  Co.,   IgG  323.     An    aaslBnee   of   a   Are   Inaur- 

S.  W.   lO&E.  ance  policy  held  precluded  from  clalm- 

InK  that   the  building-  was  not  proper- 

310 — Matlam    and   JHKnaWnga    to   CHt*       ly  claaslfled  and  that  the  provlalona  In 

XSaot  to   rortaitw*.     (•••  as    Oaot.       the   policy   in   regard    to  addltlonai   In- 

IMV'  maiuwiM,  II  703,  7«1,  7B0,  83S,        ■urance  waa  Invalid.— Reliance  Inn.  Co. 

SW,  S04.)  of    Philadelphia   v.    Dalton,    ITS    S.    W, 

9G6. 
331.     A     provialOD     avoiding     a.    Qre  394.     Where    plalntlffii    bought    prop, 

policy  held  not  to  make  it  Ipso  facto  erty  of  R  covered  by  an  Insurance 
TOid  by  the  iesuance  of  a  second  policy  iBBued  by  defendant,  the  ap- 
pollcy  on  the  property  by  another  proval  by  defendant  of  R's  esalg-n- 
company. — Southern  Nat.  Ins.  Co.  of  ment  to  them  of  the  policy  constituted 
Austin  V,  BaiT,   14B  S.  W.  846.  a  new   contract  of   Insurance   between 

them    and    defendant,     whereby    they 
■iKata   of    Oradlton   Aftac  BraftOh   bj       could      not      be      charged      with      any 
bnuad.  breachea   by   R.    of   the   original    con- 

tract—National Fire  Ins  Co.  v.  J.  W. 
US.    When  an  Insured  has  violated      Caraway  A  Co.,  ISO  S.  W.  4ES.     See  S8 
conditions   of   a   policy,    his    creditors      Cent.  Dig.  Insurance,  li  T04,  763,  781, 


:   no  better  right   to   enforce  pay-      82T,  S41.  8T4. 
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grantor  could  only  recover  in  the  case  of  loss  such  an  amount  aa 
was  recoverable  by  the  grantees.""  Aa  one  selling  mortgaged  prop- 
erty to  one  assuming  the  mortgage  has  the  rights  of  a  surety  he  is 
entitled  to  the  benefits  of  a  clause  in  a  policy  providing  that  it 
shall  not  be  invalidated  as  to  the  interest  of  the  trustee  under  the 
mortgage  by  any  act  or  neglect  on  the  part  of  the  mortgagor,  or 
owner  of  the  property  and  hence  the  vendor  may  after  loss  pay 
to  the  trustee  the  amount  of  the  mortgage  debt  and  become  the 
beneficiary's  assignee,  notwithstanding  a  forfeiture  of  the  policy 
by  parties  who  had  become  primarily  liable."*  This  right  of  the 
surety  cannot  be  defeated  by  the  prior  pnrchase  of  the  mortgage 
by  the  insurer,  the  premium  paid  by  the  original  mortgagor,  who, 
as  surety,  claims  the  benefit  of  the  insurance,  being  considered  a 
full  equivalent  for  the  risk  assumed.'^' 

Hattera  Belatiiig  to  Property  or  Interert  Iiutired — (A)  Chang* 
tn  Use  of  BoildiUff. — A  mere  change  in  occupation  will  not  avoid  a 
policy  where  there  is  a  provision  in  the  policy  avoiding  it  if  the 
risk  be  increased  by  a  change  of  occupation."* 

(B)  Change  in  Occupancy  of  Building. — A  provision  that  the 
mortgagee  should  notify  the  insurer  of  a  change  in  occupancy  was 
not  violated  by  failing  to  notify  it  of  the  owner's  neglect  to  occupy 


SW.  Where  on  the  sale  of  lnaured 
proDerty  the  Ineurance  wan  aBilKned 
to  the  Kranteea,  ttiey  were  the  "bh- 
sured"  within  the  terms  of  b  rider 
protect! UK  the  Rran tor's  reterved  In- 
terest, and  hence  the  letter  could  only 
recover  In  cue  of  lose  an  amount  aa 
was  recoverable  by-  the  grant  eea. — 
Dumphy  v.  Commercial  Union  Assur. 
Co.,  Limited,  of  London.  HZ  S.  W.  IIG. 
See  IS  Cent,  DIff.  Ineurance.  M  704-708. 
7GZ,  781,  S!T,  g41,  S74,  SBO,  BOS. 

3H.  Since  one  sell  Ins  morlsaBed 
property  to  one  aasumlng  the  mort- 
Kage  has  the  rlg-hte  of  a  surety,  he  Is 
entitled  to  the  benente  of  b  clause  In  a 
nre  policy  providing  that  It  shBll  not 
1  to  the  Interest  of 
>e  under  the  mortgage,  by 
r  neglect  on  the  part  of  the 
'.  or  owner  of  the  property, 
and  hence  ftuch  vendor  may.  after  a 
loss  under  the  policy,  pay  to  the  trus- 
tee the  amount  of  the  mortgage  debt, 
and  become  the  benedclary's  aaalgnee, 
notwithstanding  a  forfeiture  of  the 
policy  by  parties  who  had  become 
primarily  liable.— Merchants'  Ins.  Co. 
V.     Story    (Tei.    Civ,    App.)    35    S.    W. 

ss. 

3ST.  This  right  of  the  surety  cannot 
be  defeated  by  the  prior  purchase  of 
the  mortgage  by  the  Insurer;  the  pre- 
mium paid  by  the  original  mortgagor, 
who,  as  surety,  claims  the  benefit  of 
the  Insurance,  being  considered  a  full 
equivalent  for  the  risk  assumed. — 
Merchants'  Ins.  Co.  v.  Story  (Tex.  Civ. 
App.)  IE  S.  W.  68. 


ai9— (B)  M>tt«TB  malBtiac  to  FMpar. 
^  or  latanst  raanz*!. — (1)  Obanfa 
la  Vm»  or  BnlMtar.  (•••  BS  0«Mt.  Mf. 
msnivno*,  fl  7Sl-75«,  708.) 

3SS.  A  clause  In  a  policy  providing 
for  the  Insurance  of  premla«s  for  a  cer- 
tain period  "while  occupied"  tor  aad- 
dlery  purposes,  does  not  make  a  mere 
change  of  occupation  avoid  the  policy, 
where  It  contains  another  provision 
avoiding  It  If  the  risk  be  Increased  by 
a  change  of  ocsupatlon.  2G  S.  W.  SSB. 
Btnrmed. — East  Texas  Flr«  Ins.  Co.  t. 
Kempner  (Te«.  Civ.  App.)  34  S.  W.  893; 
12  Tex.  CIv.  App.  E33. 


3&S.    Where   platntlll  had  agreed  In 

his  application  to  obtain  defendant's 
consent  In  case  of  vacancy  or  change 

line  occupancy  aa  "such  occapanc;  as 
th«  parties  might  be  presumed  to  have 
Intended, — that  is,  a  practical  occu- 
pancy, consistent  with  the  purposes 
for  which  the  property  was  Insured," 
— and  to  charge  that  mere  temporary 
absence  was  not  a  breach  of  the  obli- 
gation to  occupy,  provided  such  ab- 
sence was  a  contingency  fairly  within 
the  contemplation  of  the  parties. — 
Q«orgla  Home  Ins,  Co.  v.  Brady  (Tex. 
Civ.  App.)   41   B.  T~    "    " 
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the  house  when  completed.'*"  It  was  not  error  for  the  court  to  de- 
fine occupancy  as  such  occupancy  aa  the  parties  might  be  presumed 
to  have  intended,  that  is,  a  practical  occupancy,  consiatent  with 
the  purposes  for  which  the  property  was  insured.""  ^  Neither  was  it 
error  to  charge  that  mere  temporary  absence  was  not  a  breach  of 
the  obligation  to  occupy,  provided  such  absence  was  a  contingency 
fairly  within  the  contemplation  of  the  parti^."* 

(0)  Change  in  Value  of  Goods  Inaured. — A  provision  of  an  au- 
tomobile fire  policy  that  the  machine  should  not  be  used  to  carry 
passengers  for  compeusation  only  prohibited  its  use  for  carrying 
passengers  continuously  as  a  business.'" 

(D)  Building  Becoming  Vaci^t. — The  word  "vacant"  means 
empty  in  its  ordinary  sense.*"  The  term  "occupied"  implies  an 
actual  use  by  some  person  according  to  the  purpose  for  which  the 
property  was  intended,  and  does  not  imply  that  some  one  shall 
remain  in  a  building  all  the  time  without  interruption,  but  merely 
that  there  shall  not  be  a  cessation  of  occupancy  for  any  consid- 
erable length  of  time.""  In  considering  the  question  as  to  whether 
the  insured  property  became  vacant  and  unoccupied  the  jury  will 
look  to  the  purposes  to  which  parties  might  reasonably  have  con- 
templated it  would  be  put.*'"  A  temporary  absence  without  a' 
removal  of  the  furniture  or  an  intent  to  abandon  the  premises,  fol- 
lowed by  occupation  before  the  fire  is  not  within  a  condition  against 
allowing  property  to  become  vacant  and  unoccupied."'     A  policy 

330.     A     prorlBlDn.     In     a    so    called  Bured,  and  there  was  no  evlden<:e  of  a 

anion  mortgas's  clause,  that  the  mort-  permit   that    the    house    should    remain 

satcee  should  notify  the  Insurer  of  a  vacant  longer  than  such  30  daya. 
change  In  occupancy  held  not  violated 
by  falling  to  notify  the  Insurer  of  the 
owner'a  neglect  to  occupy  the  house 
when  completed, — Western  Assur,  Co. 
T.  RinysT-DeutBch-Jarratt  Co..  IBT  S. 
W.  SI«. 

Ing  the   time  necessary  for  the   outgo- 

aa»— (S)  ObftBfw    1»    Tain*    of   Oooda  Ing   tenant   to  remove   his   goodB.   and 

Caaaisd.     <Sm   S8   C^ant.   Dlff.   lasnr.  the  Incoming  tenajit  to  place  hla  goods 

•aoa,  f  TSO.)  In     the     building.     Is    not    within     the 
meaning    of    a    provision    of    a    policy 

an.     A   provision   of  an   automobile  thereon  avoiding  It  If  the  building  be- 

fire    policy    that    the    machine    should  comes  vacant      25  S.  W.  999   (Civ.  App. 

not    be    uaed    to    carry    passengcra    for  189<),   affirmed. — East  Texas  Fire   Ins. 

-nnipenaatlon  hsld  only  to  prohibit  the  Co.  v.  Kerapner,   34   S.  W.  393,   12  Tex. 

use    of    the    machine    continuously    for  Civ.    App.    E33.      Reversed   by    Supreme 

carrying   passengers   aa   a   business. —  Court  27  S.  W,  122. 

Commercial   Union  Assur.   Co.   of  Lon-  834.     A  temporary  absence  from  the 

don  v.  Hill,  167  S.  W.  10B6.  Insured    building    by    the    Insured    and 

his   family,   without   a  removal   of   the 

aa — (4)   BaUaiBff     Bsoomlaf     Vaoaot.  furniture,  or  sn  Intent  to  abandon  the 

(■••  as  Oant.  Mg.  lB«iiT>na«t  U  704-  premises,    followed    by    occupation    be- 

77*,)  fore  the  Are.  Is  not  within  a  condition 

I  against   allowing   the   property   to   be- 

saa.     In  an  action  on  a  fire  policy  con-  come  vacant  and  unoccupied, — phoenix 

tainlng  «  clause  that  It  should  be  void  Ins.  Co.  v.  Burton  (Tex.  Civ.  App,),  39 

If  th«  house  became  vacant  without  a  9.  W.  319. 

permit  from  an  agent  Indorsed  on  the  33G.    A     defendant     Insurer     cannot 

policy.    It    appeared    that    a    vacancy  complain   of   the  charge  that.   In   con- 

pcrmlt  for  30   daya  waa  made  out  by  slderjng    the   question   as    to    whether 

the  agent,  but  not  delivered  to  the  in-  the    Insured    property    beiame    vacant 
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providing  that  it  shall  "at  once  become  Dull  and  void"  and  the 
unearned  premiams  be  returned,  if  the  premises  become  vacant 
without  consent  of  the  insurer,  is  avoided  by  a  vacancy  of  three 
days,  incident  to  a  change  of  tenants."'  Where  a  policy  contained 
a  clause  that  it  should  be  void  if  the  bouse  became  vacant  without 
a  permit  indorsed  thereon  and  a  vacancy  permit  for  a  certain  num- 
ber of  days  was  made  out  by  the  agent  bat  not  delivered,  the  plain- 
tiff could  not  recover  where  the  fire  occurred  after  such  specified 
time.*"  In  a  case  where  to  preserve  the  insurance  a  person  moved 
his  effects  into  a  room  of  a  house  and  was  not  absent  from  the 
house  more  than  four  days  at  a  time,  the  house  was  occupied  within 
a  policy  providing  that  the  insurance  should  only  continue  while 
the  premises  were  occupied  by  a  tenant  as  a  private  dwelling  house 
and  that  it  would  be  avoided  if  such  house  should  remain  vacant 
or  unoccupied  for  ten  days.***  A  house  did  not  become  vacant  or 
unoccupied  where  the  owner  left  a  large  part  of  his  furniture  there 
and  placed  a  room  in  the  possession  of  a  servant  who  slept  there 


and  unoccupied,  the  Jury  will  look  to 
the   purposes   to   which   parties   mlg-ht 

CisoDBbly  have  contemplated  It  would 
pot. — phoenix    Ins,    Co.    v.    Swann 
(TeK.  Civ.  App.),   41   S.  W.  GIB. 

33«.  A  fire  Insuranre  policy  provld- 
Intc  that  It  shall  "at  once  become  null 
and  void,"  and  the  unearned  premluma 
be  returned.  If  the  promises  hecome 
vacant  without  consent  of  the  com- 
pany. Is  avoided  by  a  vacancy  of  three 
days.  Incident  to  a  change  of  tenants. 


■    (Ti 


I    27   f 


W.    122. 


building  dur- 
ing the  time  necessHry  for  the  oatgo- 
ing  tenant  to  remove  his  KOOds,  and 
the  Incoming  tenant  la  place  his  KOOds 
In  the  building,  !■  not  within  the 
meaning  of  a  provision  of  a  policy 
thereon  avoIdlnR  It  if  the  bulldlnir  be- 
came vacant.— East  Teias  Fire.  In  a. 
Co.  V.  Kempner  (Ten,  Civ.  App.)  21 
a.  W,  »fl8.      Reversed  27  8.  W.   122. 

33S.  Where,  after  the  tenant  of  an 
Insured  house  moved  out,  another  per- 
son   moved    In    at    the    request    of    the 

had  all  his  effects  In  Che  house,  with 
control  of  the  premises,  and  was  cor- 
porally  present  and  In  actual   poeaea- 

Ing  most  of  the  time  between  de- 
parture of  the  tenant  and  the  destruc- 
tion of  the  house  by  Are,  which  was 
about  a  month,  and  was  not  absent 
from    the   place  durl 


■   than 


,    the 


occupied,  within  a  provision  of  the  pol- 
icy that  the  Insurance  should  only 
continue  while  the  premises  were  oc- 
cupied by  a  tenant  as  a  private  dwell- 
ing house,  and  that  the  entire  policy, 
unless  otherwise  provided,  should  be 
void  ir  the  building,  whether  Intended 


for  occupancy  by  the  owner  or  tenant. 
should  remain  vacant  or  unoccupied 
for  10  days,  and  the  fact  that  only  one 
of  the  rooms  In  the  house  hod  been 
used    by    the    occupant,    and    that    the 


rnlsh 


,    did 


within 

the  policy:  the  word  "vacant"  mean- 
ing "empty"  In  Its  ordinary  sense. — 
Agricultural  Ins.  Co.  of  Watertown, 
N.  T„  V.  Owens.  132  S.  W.  828.  See  28 
Cent,  Dig.  Insurance,   11  784-789. 

839.  A  provision  In  a  policy  Insur- 
ing B  building  occupied  as  a  sanitarium 
■while  occupied  as  the  Park  Terrace 
Banltarlum,"  In  absence  of  provlslona 
ouallfylng  such  Intent,  constituted  a 
warranty  that  the  building  would  ba 
occupied  as  a  sanitarium  during  th* 
life  of  the  policy. — Washington  Flra 
Ins.  Co.  v.  Cobb,  1S3  S.  W,  608.  S) 
Cent.    Dig,    Insurance,    It    7S4-779. 

The  term  "occupied"  as  used  li 


some  person  ace 
tor  which  It  wt 
not  Imply  that  i 
In  the  building 
Interruntlon,    bu 


mplles 


B  by 
)raing  to  the  purpose 
B  designed,  and  does 
jme  one  shall  remain 
all  the  time  without 
merely     that     there 


for   ai 
—Id. 


'   considerable    1 


ngtb    of    1 


sanitarium  which  consisted 
of  some  22  rooms  and  several  cottages 
nas  not  "occupied"  during  the  months 
preceding  the  Are,  where  during  that 
time  there  was  no  attending  physician. 
matron  or  servants,  and  no  (acllltles 
for  heating  the  building,  which  then 
only  contained  three  people,  who  were 
not  authorized  to  receive  patients  or 
work  for  them,  and  who  left  about  26 
hours  before  the  Are,  kfter  which  the 
building   was   In   charge   of   a   watch- 


—Id. 


.Coo<; 
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imtil  the  fii'e.'"  Where  a  policy  upon  several  buildings,  conatitut- 
ing  practically  one  risk,  provided  that  it  aliould  be  void  as  to  every 
part  if  a  certain  building  were  vacant  for  more  than  ten  days, 
such  a  provision  goes  to  the  whole  contract  and  if  such  building 
is  vacant  longer  than  the  ten  days  specified  the  whole  insurance 
lapses  even  though  the  amount  of  insurance  on  each  building  is 
specified."'  Error  in  a  charge  which  required  the  property  to  be 
both  unoccupied  and  vacant  for  ten  days  before  the  policy  is 
breached  is  harmless  where  the  evidence  showed  no  breach  of  the 
vacancy  condition.'"  (For  facts  showing  non-oeeupaney  of  a  sani- 
tarium within  the  meaning  of  a  policy  see  Ann.  339  and  341.) 

(K)  Keeping  or  Use  of  Prohibited  ArtiolfiB. — Breach  of  a  con- 
dition prohibiting  the  use  of  gasoline  upon  the  premises  avoids  the 
policy,  though  the  use  of  the  gasoline  did  not  cause  the  loss.'" 
However,  a  temporary  using  and  keeping  of  gasoline  will  not  avoid 
&  policy."'  Neither  will  a  policy  be  avoided  if  the  gasoline  is 
kept  in  a  shed  outside  the  insured  building.'"  Where  gasoline  was 
delivered  at  the  insured  building  and  sent  out  to  another  building 
to  be  used  it  was  not  "kept,  used  or  allowed"  on  the  premises  in- 
sured within  the  policy.'*'  Proof  of  a  custom  of  using  gasoline  for 
domestic  purposes  is  admissible  to  explain  or  avoid  a  prohibition 
as  to  the  use  of  gasoline  in  operating  a  laundry.'"  A  policy  pro- 
viding that  it  shall  be  void  if  the  risk  be  increased  is  not  invali- 
dated by  a  tenant's  use  of  a  gasoline  stove  without  the  knowledge 


34Z.  WLere  One  Insurance  policy 
upon  several  butldlDKa.  whicli  practical- 
ly coDBtitutea  one  rlBk,  provided  that 
It  shall  be  void  aa  to  every  oart  If  a 
buUdlDK    therein    described 


for 


e  than 


rovlalor 


and    If 

bulldioK  la  vacant  longer  than  10  days, 
the  whole  Insurance  Ispsee  even 
though  the  amount  of  Insurance  on 
each  building  Is  specified. — Mecca  Fire 
Ins  Co.  V.  Coshlan.  134   9.  W.  ZS6. 

348.  Where  defendant  on  removing 
from  the  Insured  premises  left  a  large 
part  of  his  furniture  In  the  house,  and 
placed  a  room  In  the  posseBSion  of  a 
servant,  who  slept  there  until  the  Are 
occurred,  tbe  house  did  not  become 
vacant  and  unoccupied,  within  the 
meaning  of  a  contract  of  insurance.— 
German- American  Ins.  Co.  v.  Bvants, 
eZ  S.  W.  417.  94  Te:c.  490.  denying  writ 
of  error  (Civ.  App.)  El  B.  W.  53E,  2G 
Tex.   Civ,   App.   300. 

344.  Where  the  evidence  ahovred  no 
breach  of  a  condition  that  a  Hre  policy 
Should  be  void  If  the  property  should 
be  vacant  "or"  unoccupied  for  len  days, 
tbe  error  In  a  charge  which  required 
the  property  to  be  both  unoccupied 
and  vacant  for  a  period  of  ten  days  Is 
barmless. — Home  Ins.  Co.  v.  Peterman, 
1E5  S.  W.  lOJ. 


390 — (S)  XMplnr  or  Vse  of  PraUbltad 
Arllotas.  (S«*  Cant.  Mg.  Insuanoe, 
jl  Tsa-m.) 

346.  A  policy  of  lire  Insurance  pro- 
hibiting the  keeping  or  using  of  explo- 

%'o1ded  by  the  temporary  use  of  an  In- 
flammable fluid  as  an  experiment  for 
lUhtlng.— Fireman' a  Fund  Ins.  Co.  v. 
Shearman,  GO  S.  W.  GSg,  20  Tex.  Civ. 
App.   34S. 

348.  A  prohibitory  clause  In  a  Are 
Insurance  policy  against  the  keeping 
of  gasoline  on  the  Insured  premises 
does  not  prevent  Insured  from  keep- 
ing gasoline  In  a  shed  on  his  lot  out- 
side the  Insured  building. — Fireman's 
Fund  Ins.  Co.  v.  Shearman,  KO  3.  W. 
E98,  20  Tex.  Civ.  App.  343. 

347.  Operating  a  laundry  Is  not  a 
trade  or  manufacture  within  a  clause 
In  a  Are  policy  prohibiting  the  use  of 
gasoline,  any  custom  of  trade  of  manu- 
facture notwithstanding,  so  as  to  pre- 
clude proof  of  a  custom  of  using  saau- 
llne  by  the  residents  of  the  communi- 
ty at  the  time  Che  policy  was  Issued, 
to  explain  or  avoid  the  prohibition. — 
Northern  Assur.  Co.  of  London,  Kng- 
land.  V.  Crawford,   69   9.  W.   916. 

94a  A  Are  policy  stipulated  that  It 
should  be  void  If  gasoline  was  kept. 
used     or     allowed     on     tbe     premises. 


66 


FIRE   INSURANCE 


of  the  insured.*"  The  keeping  of  gasoline  for  domestic  purposes 
does  not  work  a  forfeiture  of  a  policy  although  the  policy  pro- 
hibits it."^  ***  (For  facts  warranting  a  finding  that  no  illuminating 
gas  was  generated  in  a  building  see  Ann.  345  and  354.) 

(F)  Incnmbrancea. — A  policy  on  merchandise  and  fixtures  was 
not  invalidated  as  to  the  furniture  and  fixtures  by  the  execution 
of  a  chattel  mortgage  on  the  merchandise."'  To  defeat  a  policy 
providing  that  it  shall  be  void  if,  with  the  knowledge  of  the  in- 
sured, foreclosure  proceedings  are  commenced  by  virtue  of  any 
mortgage  on  the  chattels  insured,  it  must  appear  that  such  pro- 
ceedings were  commenced  with  the  knowledge  of  the  insured.'"  *" 


which  were  used  tor  a  restaurant. 
Gasoline  was  kept  on  the  pramlsea  for 
uae  in  carrying  on  the  bualnass.  Some- 
times  gasoline  was  deUvered  at  the 
restaurant  for  use  In  it  and  In  the  bus- 
IneBB  of  Insured  In  another  bulldlDKi 
but  tbe  quantity  used  in  such  other 
business  was  not  kept  in  the  restau- 
rant, but  was  sent  to  such  other  build- 
iDK.  Held,  that  the  gasoline  bo  sent 
out  was  not  "kept,  .used,  or  allowed" 
on  the  premises  Insured, — American 
Cent.  Ins.  Co.  v.  Chancey,  1!7  S.  W. 
ETT.  See  28  Cent.  Dig.  Insurance,  II 
783-781. 

34B.  A  policy  which  provided  that 
It  shall  be  void  If  the  risk  be  in- 
creased by  any  means  within  the 
knowledge  of  tlie  assured  is  not  In- 
validated by  a  tenant's  use  of  a  saso- 
nn«  stove  in  the  building  without  the 
knowledge  of  the  assured. — Bast  Tex- 
as Fire  Ins.  Co.  v,  Kempner  (Tex.  Civ. 
App.)  34  S.  W.,  3S3.  12  Tex.  Civ.  App. 
GS3. 

300.  Breach  of  a  condition  In  a  poli- 
cy prohibiting  the  uae  of  gasoline  upon 
th«  premises  avoids  the  policy,  though 
the  use  of  the  gasoline  did  not  cau«e 
the  loss.— Pennsylvania  Fire  Ins.  Co. 
V,    Faires    (Tex,    Civ.    App.)    S6    S.    W, 


9BI,     Where 

contained    the 


brought  on  (he 
afternoon  for  usi 
suited    therefrom 


anty    inai    gasoline 
,    used,    or    allowed 


the   night   of   the 


broken,  and  the  Insurance  company 
was  liable,  as  the  terms  employed  did 
not  Include  a  temporary  keeping  and 
using.— Springfield  Fire  &  Marine  Ins. 
Co.  V.  Wade,  «8  S.  W.  977,  96  Tex.  688. 
an.  A  custom  of  the  insurer  not  to 
permit  the  use  of  gasoline  on  prem- 
ises Insured  by  it  Is  unavaillnK  as 
■gainst  the  permission  of  such  use  im- 
plied by  sn  insurance  of  household 
and  kitchen  furniture  and  family 
stores  which  are  shown  to  ordinarily 
Include  gasoline  and  gasoline  stoves. 
— American  Cent.  Ins.  Co.  v.  Qreen 
(Tex.  Civ.  App.)  41  S.  W.  74.  It  Tex. 
Civ.  App.  631. 


3S8.  A  prohibition  In  a  Are  insur- 
ance policy  of  the  use  of  gasoline  is 
repugnant  to  Insurance  therein  of 
household  and  kitchen  furniture  and 
family  stores  where  it  appears  that 
gasoline  and  gasoline  stoves  are,  in 
the  vicinity,  an  ordinary  part  of  such 
furniture  and  stores;  and  hence  tbe 
keeping  of  gasoline  for  domeatic  pur- 
poses does  not  work  a  forfeiture.— 
American  Cent.  Ins,  Go.  v.  Oreen.  11 
8.  W.  74,  IB  Tex.  Civ.  App.  631. 

3M.  An  insurance  poiicy  provided 
that  it  should  be  void  if  illuminating 
gas  or  vapor  should  be  generated  In 
the  building,  or  adjacent  thereto,  to 
use  therein,  or  If  gasoline  should  be 
kept  or  used  on  the  premises.  Insured 
manufactured  "French  Electric  Fluid" 
from  gasoline  and  other  Ingredients, 
which  was  kept  In  a  shed  separate 
from  the  insured  building,  and  used  II 
In  a  lamp  for  lighting  said  building; 
a  portion  of  It  being  kept  on  a  shelf 
In  the  back  part  of  the  building.  In- 
sured bad  used  all  of  the  fluid  several 
days  before  the  fire  occurred,  and  waa 
not  using  any  at  the  time  of  the  Are. 
Held,  that  the  facts  warranted  a  find- 
ing that  no  Illuminating  gas  was  gen- 
erated In  the  building  for  use  therein, 
and.  In  the  absence  of  expert  testimony 
that  French  Electric  Fluid  and  gaso- 
line are  the  same,  the  facts  also  Justi- 
fied a  finding  that  no  gasoline  was  kept 
or  used  on  the  premises. — Phoenix  Ins. 
Co.  v.  Shearman,  43  S,  W.  980,  17  Tex. 
Civ.  App.  466. 


3BS.  Where  a  policy  provides  that 
it  shall  be  void  if,  with  the  knowledge 
of  insured,  foreclosure  proceedings  be 
commenced  by  virtue  of  any  mortgage 
on  the  chattels  insured.  It  must  ap- 
pear, to  defeat  the  policy,  that  th« 
foreclosure  proceedings  were  com- 
menced with  the  knowledge  of  the  In- 
sured .—North  British  A  Hercantil* 
Ins.  Co.  V.  Freeman  (Tex.  Civ.  App.) 
33  S.  W,   1091. 

364.  Where  insured  had 
edge  at  the  time  ot  the  loss 
Ing   of   the   petition   in  a  si 
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(O)  Chaiis«  of  Title  or  Interest — (1)  In  Qeneral. — A  mere  con- 
tract to  convey  property  covered  by  a  policy,  the  consideration  not 
being  paid  and  there  being  no  change  in  the  possession  does  not 
constitute  a  change  in  the  interest  or  title  so  as  to  avoid  the  in- 
soranee."'  But  a  conditional  sale  was  held  a  change  in  the  inter- 
eat,  title  and  possession  that  would  avoid  the  policy.'"  '**  A  mar- 
ried woman  is  the  unconditional  and  sole  owner  of  her  separate 
property  within  the  meaning  of  a  policy,  although  her  husband 
has  a  right  of  homestead  therein."*  A  transfer  of  title  made  with 
the  consent  o£  the  agent  does  not  avoid  a  policy,  although  no  con- 
sent was  endorsed  on  it,  where  the  policy  declares  the  transfer 
must  be  endorsed  on  it  but  does  not  stipulate  that  such  condition 
cannot  be  waived.*"  It  has  been  held  that  a  provision  voiding  a 
policy  for  any  ^hange  in  the  insured's  interest  or  title  does  not 
apply  where  he  sells  the  land  but  retains  title  in  the  house,  to  be 
removed  when  the  balance  of  the  price  is  paid."'  And  in  the  same 
case  it  was  decided  that  the  provision  as  to  unconditional  owner- 
ship referred  to  the  date  of  the  policy  and  not  to  any  subsequent 
sale  of  the  ground."*  '^  A  policy  will  be  avoided  where  an  owner, 
without  the  insurer's  consent  transfers  his  property  to  another, 
where  it  provides  that  it  shall  become  void  if  any  change  shall 
take  place  in  the  possession  or  interest  in  the  property  not  con- 
sented to  in  writing  indorsed  thereon,'** 


close  a  mortKBge  on  the  insured  prem- 
ises, by  which  the  suit  was  begun, 
under  Rev.  St.  tS95,  Art.  IITT.  there 
was  no  forfeiture  of  the  policy  under 
B  clauee  providing  that  It  should  be 
void  "If  wilh  the  knowledge  of  the  in- 
■nred  foreclosure  proceedings  be  com- 
menced," etc.,  though  Insured  had 
been  previous ly  served  with  citation 
In  such  suit.— London  A  L.  Fire  Ins. 
Co.  V.  DavlB.  84  S.  W.  ZSO. 

am.  A  (Ire  policy  on  merohandiae 
and  fixtures  held  not  invalidated  as  to 
the  furniture  and  fixtures  by  the  exe- 
cution of  a  chattel  mortgage  on  the 
merchandise. — Spring  Qarden  Ins.  Co. 
of    Philadelphia    v.    Brown,    143    S.    W. 


358.  Q.  made  an  assignment  to 
pialntltf  of  all  his  property  Including 
that  insured  in  defendant  company 
under  a  policy   providing  for  Its  for- 


I    in   I 


I    Che 


thereby  should  be  asBlBned  without 
defendant's  consent;  and  on  the  same 
day  defendant's  agent,  who  had  also 
luued  to  G.  policies  In  other  compa- 
nies, verbally  promised  plalntllf  that 
be  would  have  O.  transfer  to  the  form- 
er all  policIe«  held  by  O.  In  companies 
which    such    agent    then    represented. 


Three  policies  were  thereupon  trans- 
ferred to  plaintiff,  the  agent  endorsing 
his  consent  thereon:  and  at  the  same 
time  O.  was  told  by  the  agent  that 
his  agency  for  defendant  had  terminat- 
ed and  that  the  policy  in  such  company 
must  be  cancelled.  The  agent  there- 
upon drew  a  draft  on  the  company  for 
the  unearned  portion  of  the  premium 
and  G.  signed  a  receipt  therefor  on 
the  policy,  believing  he  .was  trans- 
ferring it  like  the  others:  defendant 
thereafter  remitting  to  such  agent  the 
amount  of  the  draft  which  amount 
Che  latter  credited  to  Q.  on  bis  books. 
Plaintiff  had  no  knowledge  that  the 
agency  had  been  terminated  and  be- 
lieved that  all  the  policies  had  been 
transferred  to  him.  Held  that  defen- 
dant was  not  liable  on  the  policy. — 
Campbell  v.  German  Ins.  Co.  of  Free- 
port  (Tei.  Civ.  App.)   31  S.  W.   310. 

36B.  Execution  of  a  mortgage  on 
the  real  estate  on  which  a  building  Is 
situated  Is  not  a  change  of  Interest, 
within  the  condition  In  a  policy  there- 
on forfeiting  It  'If  any  change  other 
than  the  death  of  Che  Insured  take 
place  In  the  interest,  title  or  posses- 
Blon  of  the  subject  of  the  insurance. 
LampsBSB  Hotel  ft  Park  Go.  v.  Phoenix 
Ins.  Co.  (Tex.  Civ.  App.)    38  8.  W.  361. 

360,  Where  the  owner  of  property 
conveys  it  to  another  for  a  stipulated 
price,  Che  payment  of  which  I 
ed   by    vendor's    Hen    notes,   a   vendof*] 
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(2)  As  Between  FartnerB. — In  general,  a  mortgage  taken  by  a 
retiring  partner  who  sells  his  interest  to  the  remaining  partner 
to  secure  a  part  of  the  purchase  money  is  not  within  a  condition  of 
a  policy  prohibiting  a  change  of  interest  without  the  consent  of 
the  insurer,  under  the  rule  that  the  policy  remains  operative  aa 
long  as  the  insured  retains  any  interest  in  the  property,  legal  or 
equitable,  to  the  extent  of  the  interest  so  retained.'**  A  person  who 
continued  a  firm  business  in  the  firm  name  and  took  out  insurance 
in  that  name  did  not  misrepresent  any  material  fact  or  any  pro- 
vision of  the  policy  that  his  interest  was  not  as  stated.'"*  ••*  In  a 
case  where  a  policy  could  not  be  assigned  except  by  the  consent 
of  the  company  in  writing  and  a  partner  sold  out  to  his  co-partners 
his  interest  in  the  stock  of  goods,  it  was  held  that  the  sale  of  one 
partner  to  the  others  of  his  interest  did  not  by  reason  of  the 
provision  in  the  policy  release  the  insurer.'"  '"  It  was  further  held 
that  the  retirement  of  one  of  the  partners  was  not  such  a  change 
as  to  prevent  a  suit  on  the  policy  by  the  firm,  as  the  non-assign- 
ability  part  of  the  policy  contemplated  only  a  transfer  to  parties 
other  than  those  to  the  original  contract.*"  "'  The  insurance  was 
intended  to  cover  the  stock  of  the  insured  and  there  was  no  sab- 
stantial  change  caused  by  the  sale  of  one  partner  to  another  ma- 
terial to  the  risk.**^  Where  the  insured  took  in  two  partners,  put 
one  in  possession  and  received  part  of  the  price  the  policy  was 
avoided  as  a  change  in  interest  and  it  was  immaterial  that  he  re- 
tained a  lien  on  the  goods  and  after  the  fire  paid  the  money  back 
to  his  partners."^ 

lien,  ajid  a  deed  of  trust,  and  the  prop-  363.     A  provielon  of  a.  Ore  policy  r«- 

orty    Is    occupied    by    a    tenant    at   the  aulrlng-  notice  to  be  given  of  any  mort- 

oew  owner,  who  pays  his  rent  to  the  e^ge  on  the  property  Insured  Is  obll- 

orlg-lnal    owner,    to   apply    on    the   pur-  gatory,    and    renders    the    policy    void 

Chase  price  due  him,  an  insurance  com-  when    not    complied    with.      (Civ,    App. 

pany    that    had    Insured    the    property  IgSS)   Insurance  Co.  of  North  America 

while  It  belonged  to  the  origlnHl  own-  v.  Wicker,  64  S.  W.   SOD,  Judgment  af- 

er,  and  had  not  consented  to  its  trans-  flrmed    (1900)     EG    9.    W.    740,    9S    Tex. 

fer,  will  not  be  responsible  for  the  loss  3S0. 

or    the    property    occurring    after    the  3S3.     WTnere    Insured    failed    to    give 

transfer,  where  Its  policy  contained  a  notice  of  the  existence  of  a  mortgage 

provision  that  It  should  be  void  If  any  on  the  property  Insured  as  required  by 

change  should  take  place  In  the  pos-  the  terms  ol  the  policy,  the  fact  that 

session  or  Interest  of  the  property  not  such   mortgage   was   paid   before    loss 

consented    to    In    writing    Indorsed    on  was   Incurred  does   not   alter  the   legal 

the    policy, — Northern    Assur.    Co,    of  effect  of  the  breach  of  the  requirement. 

London,   Bngland,   v.   City   Sav.   Bank,  — (Civ.   App.    1SB9)    Insurance   Co.    of 

46  a.  W.   TS7.   18  Tm,   Civ.  App.  T21.  North    America    v.    Wicker,    64    S.    W. 
SOO.  Judgment  affirmed  (ISDO)  66  8.  W. 

Ml.    A  mortgase,  token  by  a  retlr-  T40.  93  Tex.  390. 

ing  partner,  who  sells  his  interest  to  304.     A  person  named  B.  doing  busl- 

the  remaining  co-partner,   to  secure  a  ness  under  the  firm  name  of  B.  Bros., 

part    of   the   purchase    money,   is   not  Insured   his   goods   In   his   Arm   name. 

within   the  condition  of  a  policy   pro-  Held,  that  his  representation  that  the 

hlbitlng  a  change  of  Interest  without  goods  belonged  to  B.  Bros,  was  not  a 

the  consent  of  the  Insurer  under   the  violation  of  the  provision  of  the  pol- 

rule  tbat  the  policy  remains  operative  Icy  that   It  should  be   void   If   the  in- 

so    long   as    the    Insured    retains    any  sured  had  concealed  or  misrepresented 

interest  In  the  property,  legal  or  eqult-  any   material   fact,   or   If   the   interest 

able,  to  the  extent  of  the  Interest  so  of   the  insured   was   not   truly  .stkt«d. 

retained. — Delaware  Ins.  Co.  of  Phlla-  — Bonnett    v.    Uerchants   Ins.   Co.,    41 

delphla  V.  Hill,  117  B.  W.  181.  8.  W.  31*. 
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(S)  Hortgages  and  Bights  of  BI(H^gageee.— In  an  early  case  it 
was  held  that  the  execution  of  a  mortgage  on  insured  property  is 
a  breach  of  a  condition  that  the  policy  shall  be  void  if  any  change 
takes  place  in  the  interest  of  the  insured,  whether  by  sale,  trans- 
fer or  conveyance,^'*  but  this  is  not  the  case  where  the  mortgage 
is  executed  on  the  land  on  which  the  insured  property  is  situated."* 
Failure  to  give  notice  of  a  mortgage,  if  required  in  the  policy,  ren- 
ders such  policy  void,'"  and  the  fact  that  the  nLortgage  was  paid 
before  the  loss  did  not  alter  the  legal  effect  of  the  breach."'  A 
sale  of  property  by  the  legal  owner  will  not  affect  the  mortgagee's 
rights  under  a  mortgage  clause,  making  the  policy  payable  as  the 
interest  of  such  mortgagee  may  appear.*'"  Where  a  policy  insur- 
ing a  mortgagee's  interests  was  excepted  from  a  foreclosure  pro- 
ceedings condition  it  was  not  invalidated  as  to  him  by  a  fore- 
closure of  a  judgment  lien  against  the  property  by  a  third  party.*" 
(For  facts  showing  mistake  in  naming  mortgagee  and  owner  and 
holding  that  real  mortgagee  was  not  hound  to  give  notice  of  the 
termination  of  the  builder's  interest,  see  Ann,  381.) 

(4)  Wliat  OonstHnteB  a  Change  in  Title. — Property  sold  in  par- 
tition and  afterwards  sold  again  were  facts  showing  a  change  in 
title  and  constituting  a  complete  defense.'"  Where  property  sub- 
ject to  a  lien  was  transferred  to  the  lien  holders  and  by  them  trans- 
ferred back  to  the  insured  the  status  of  the  title  was  not  changed.*** 

98S,    Wlian  &  poHcr  was  Issued  there       title,  irlthln  the   terms  of  the   policy, 
'7  Insured,  and      and  constituted  a  complete  defense  t< 


in  adJuBtlDK  a.  difference  that  arose  In  an  action  thereon. — Hartford  Fire  Ins. 

regard    thereto  it  was   agreed   between  Co,  v.  Ransom,   81   B.  'W.  144. 
Insured    and    the    llenholders    that    the  397.     A     mere     contract     to     convey 

debt    would    be    reduced    to    a    certain  property  covered   by  a  lire  policy — the 

sum  and  a  change  In   the  form  of  the  consideration    therefor   not  being  paid, 

evidence  of   security    should    be    made,  and  there  being  no  change  In  the  pos- 

In  that  Insured  was  to  execute  a  deed  scsBlon    or    right    of   possession — does 

to  the  property  to  the  llenholders.  and  not  constitute  a  change  in  the  Interest 

they  should  retransfer  the  property  to  or   title,    within    a   stipulation    in    the 

insured,  he  to  execute  a  deed  of  trust  policy  by  which  It  Is  to  become  void  If 

to  them  to  secure  the  amount  agreed  any  change  In  the  Interest  or  title  oc- 

on.      These     Instruments    were     signed  curs.— Home  Hut.  Ins.  Co.  v.  Tomkles, 

on  a.  certain  date  by  all  the  parties  ex-  71  S.  W.  812. 

cept  one  of  the  llenholders,  who  was  308.  A  person  who  continued  a  Arm 
absent,  but  who,  about  two  weeM  later,  business  In  the  Arm  name,  and  took  out 
upon  his  return,  signed  th^  transfer  Insurance  In  that  name,  did  not  there- 
back  to  Insured,  thus  consummatlnff  by  violate  a  provision  of  the  policy 
the  agreement  theretofore  made  be-  that  It  should  be  void  if  the  Insured 
tween  the  parties.  The  papers,  during  concealed  or  mlBrepresented  any 
such  two  weeks,  were  held  by  the  lien-  terlal  fact,  or  If  his  interest  wa 
holders.  Held,  that  such  transaction  fully  stated.— Delaware  Ins.  Co.  v. 
did  not  change  the  status  of  the  title  net.  48  3.  W,  1104.  SO  Tex.  Civ.  App. 
to  the  property,  and  was  not  a  breach  107;  Merchants'  Ina.  Co.  v.  Same,  48  ~ 
of    that    clause    of    the    policy    relating  W.    1110. 

to  change  of  title. — Pennsylvania  Fire  MB.     A    married    woman    Is    the    v 

Ins.  Co.  V.  Waggoner,  97  S.  W.   S4I,  conditional  and  sole  owner  of  her  B< 

3M.      Where   a   policy    provided    that  arate  property,  within  the  meaning 

It  should  be  void  If  any  change  should  a   policy    providing    that    It    should    bp 

take  place  In  the  Interest,  title,  or  pos-  forfeited  If  the  Interest  of  the  assured 

session    of    the    mibject   of   Insurance,  was  other  than  that  of  an  uneondltlon- 

nthor  than  by  the  death  of  the  Insured,  al  and  sole  ownership,  though  her  hus- 

1   the   property   was  legally  sold   In  band  has  a  right  of  homestead  therein. 


partitloil,    and    thereafter    sold    again,       — Sun   Insurance  Office  i 
theib    facts   showed   a   change   in    the       8.  W.  9" 
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A.  lease  of  property  with  a  provision  that  at  any  time  the  lessee 
paid  the  lessor  a  certain  siim  of  money  the  lessor  "hereby"  sells 
the  absolute  title,  violates  a  policy.*"  A  transfer  of  property  for 
the  purpose  of  negotiating  a  loan,  not  however  accomplished,  U 
not  a  breach  of  the  condition  as  to  change  of  title  or  ownership.''* 
An  insurer  was  not  relieved  of  liability  by  a  conveyance  as  security 
a  number  of  years  before  the  loss,  because  the  policy,  if  it  had  been 
issued  as  promised,  would  have  been  subsequent  to  sucb  convey- 
ance."'   A  policy  was  not  invalidated  by  a  deed  made  to  a  party 


3VO.  Where  Are  polldc*  are  made 
payable  to  a  morts««ee  aa  Ita  Intereat 
may  appear,  under  an  asreement  by 
the  owner  to  procure  Ineurance  to  pro- 
tect the  mortgBKe  debt,  a  eale  of  the 
property  by  the  owner,  without  the 
consent  of  the  mortsage.  will  not  af- 
fect Its  rlshta— Pan  Handle  Nat.  Bank 
V.  Security  Co.,  44  3.  W.  1$.  IS  Tex. 
Civ.   App.   it. 

an.     Whcr«     a     policy     Inaurlny     a 

from  a  condition  that  It  should  be  void 
It  foreclosure  proceed!  nga  ahould 
be  brought  agalnHt  the  property  with 
the  knowledge  of  the  mortgagee,  such 
policy  waa  not  Invalidated  aa  to  him 
by  a  foreclosure  of  a  Judgment  Hen 
against  the  property  by  a  third  party. 
— Sun  Ina.  Office  v.  Beneke,  it  B.  W. 
SB. 

ars.  W^ere  a  lire  Insurance  policy 
declares  that  a  transfer  of  title  avoids 
the  policy  unless  eonssnt  to  sucb  trans- 
fer is  Indorsed  thereon,  but  dO«s  not 
Bttpulate  that  such  condition  cannot 
be  waived,  a  tranifer  of  title  made 
with  the  knowledge  and  conaent  of  an 
•gent  of  the  tnaurance  company  who 
baa  authority  to  permit  the  transfer 
doea  not  avoid  the  policy,  although  no 
conaent  Is  Indorsed  on  It. — Phoenix  Ins- 
Co.  V.  Witt  (Tex.  Civ.  App.)  t6  B.  W. 
796. 

379.  A  provision  In  a  policy  of  flrs 
Insurance  making  It  void  'If  any 
change  takes  place  In  the  title,  Inter- 
est, or  possession  of  the  property," 
etc.,  Ib  violated  by  the  making  of  a 
leaae  which  provides  that.  If  the  lessee 
pays  the  lessor  a  certain  sum  any  time 
during  the  term  thereof,  the  leaaor 
"doth  hereby  sell,  transfer,  and  con- 
vey" to  the  leasee  the  absolute  title  to 
the  property. — Fire  Asa'n  of  Philadel- 
phia V.  Flournoy.  (Tex,  Sup.)  19  S.  W. 
T9S;  Northern  Aasur.  Co,  of  l»ndan  v. 
Same.   Id.  796.. 

374.  Insurance  company  liable  al- 
though no  policy  was  issued,  because 
It  had  agreed  to  attend  to  the  matter, 
held  not  relieved  of  UabUlty  by  a  con- 
veyance as  security  two  years  before 
the  loss  because  Che  policy.  If  Issued, 
would  have  been  lubsaquent  to  such 
conveyance. — Commonwealth  Fire  Ins. 
Co.  V.  Obenchain,  lEl  8.  W.  811.  See 
ti   Cent.    Dig.    Insurance.    it7S4-82E. 


978.  A  transfer  of  the  legal  title 
to  property  to  another,  for  the  mere 
purpose  <not.  however,  accomplished) 
of  having  him  negotiate  a  loan  upon  It 
for  the  grantor,  does  not  ahow  a 
breach  of  a  condition  In  an  Insurance 
policy  against  sale,  transfer,  or  change 
In  title,  or  that  the  Interest  of  the  in- 
sured la  not  the  entire,  unconditional, 
and  sole  ownership  for  the  beneUte  of 
the  asBured. — New  Orleans  Ina.  Co.  v. 
Gordon,    (Tex.)    S  S.  W.   718. 

are.  The  execution  of  a  mortgage 
on   Insured    property  Is  a  breath   of  « 


If  a 


the 


sale,  transfer,  or  conveyance." — Bast 
Tex.  Fire  Ina.  Co.  v.  Clarke,  (Tex.)  16 
8.  W.  1(«. 

S7T.  As  regards  the  provision  of  a 
Are  policy  voiding  It  In  the  event  of 
any  change  In  Interest,  title,  or  poaves- 
Blon  of  the  subject-matter  of  insur- 
ance. Insured  having  taken  In  two  part- 
ners, put  one  In  posBesslon,  and  re- 
ceived part  of  the  price,  It  Is  Imma- 
terial that  he  retained  a  lien  on  the 
goods  for  balanoe  of  price,  and  after 
the  Are  paid  back  the  money  to  bis 
partners. — HachKnlca'  *  Traders'  Ina. 
Co.  V.  Davis,  1<7  8.  W.  1T6. 

STfc  A  lire  polloy'B  provlslOD,  void- 
ing It  for  any  change  In  Insured's  In- 
terest or  title,  does  not  apply  where 
he  sella  the  land,  reUlns  title  to  the 
house,  to  be  removed,  balance  of  price 
to  be  then  paid.— Fid  ell  ty-PhoenU  Fire 
Ins.  Co.  V.  O'Bannlon,  1TB  S.  W.  731. 

37>.  In  a  policy  Insuring  a  dwelling 
house,  provisions  that  It  should  be 
void  If  the  Intereat  of  the  Insured  waa 
other  than  an  unconditional  ownerahlp, 
or  If  the  dwelling  was  on  ground  not 
owned  by  the  Insured,  referred  to  the 
date  of  the  policy,  and  It  was  not  avoid- 
ed by  a  subsequent  sale  of  the  ground. 
— Insurance  Co.  of  North  America  v. 
O'Bannlon,   ITO   B.  W.    lOGS. 

3M.  Under  a  policy  on  a  dwelling 
providing  that  upon  any  change  In  the 
Interest  In  the  dwelling  It  should  be 
void,  a  subsequent  sale  of  the  ground 
wllh  reservation  of  title  to  the  dwell- 
ing with  right  of  removal  within  a 
nxed  time  held  not  to  avoid  the  policy 
within  the   time  for  removal. — Id^ 
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through  mistake,  such  change  of  title  having  been  consented  to  by 
the  agent,  though  the  party  had  not  bought  the  land  and  the  deed 
had  been  made  by  real  estate  agents.*^'  (For  facts  showing  an  ab- 
aolate  sale  of  an  automobile,  see  Ann.  382.)  (For  facts  held  not  to 
render  a  policy  void  for  change  in  ownership  of  a  stock  of  mer- 
chandise, see  Ann.  3S4.) 

(6)  rnodnlrat  AsBignment — After  a  fraudulent  assignment, 
consented  to  by  the  insurer  on  the  false  repreBentations  of  the  in- 
sured, it  was  held  that  the  latter  was  not  liable  after  loss  on  the 
ground  of  misrepresentation  of  interest  in  the  property,  though 
its  agent  was  a  party  to  the  fraud."* 

(6)  Oonstmeti(m  of  a  Cotton  Contract — Where  a  policy  on  cot- 
ton specified  that  it  must  be  the  property  of  the  insured,  held  by 
them  in  trust  or  on  commission,  or  sold  but  not  delivered  and  it 
must  also  be  at  the  place  specified,  and  the  cotton  was  bought  by 
another  party  with  funds  advanced  by  the  original  insured  and 
shipped,  the  bill  of  lading  being  taken  in  the  name  of  the  latter, 
the  court  held  that  the  cotton  w^  not  covered  by  the  policy  under 
its  own  terms,  as  the  risk  could  not  be  extended  beyond  the  plain 
letter  of  the  contract,'*'  The  court  further  held  that  even  if  the 
title  had  remained  in  the  original  insured  and  vendor  it  would  not 
have  been  covered  because  it  had  been  moved  from  the  only  place 
where  the  policy  eould  attach.'" 


Ml.  Under  g,  policy  on  a  building 
und«r  conHtruction,  mintakenly  nam- 
ing the  bulMer  aa  the  Insured  and  the 
owner  as  the  inortKae«e  and  payee, 
sjid  contalnthK  a  tnortitafre  clause  re- 
quiring the  martgagee  to  notify  the 
Insurer  of  any  change  of  ownership. 
held,  that  the  ownership  was  that 
mentioned  In  a  rate  slip  correctly  des- 
IfcnaUnc  the  owner  or  occupant,  ■□ 
that  the  real  mortgagee  was  not  bound 
lo  rIve  notice  of  the  termination  of 
the  interest  of  the  builder— Western 
Assnr.  Co.  V.  HIllyer-DeutBch-Jarratc 
Co.,    1C7    B.   W.    SK. 

■M.  In  view  ol  Rev.  St.  Art.  EaE4, 
heliL  that  there  was  an  absolute  sale  of 
an  automobile,  avoiding  a  policy  which 
declared  that  a  change  In  title  should 
Invalidate  It. — Hamilton  v.  Fireman's 
Fund   Ins.   Co..   1T7   3.   W.  173. 

388.  The  company  coneented  to  an 
aasigument  of  a  policy,  on  repreaenta- 
tlOD  that  the  assignor  had  sold  hln 
Interest  In  the  property  to  the  asBlgnee, 
the  local  agent  of  the  company.  The 
transfer  proved  to  be  fraudulent  ae  to 
creditors.  H«ld,  that  the  company, 
under  a  provision  In  the  policy  for  Its 
Invalidity  In  case  of  misrepresentation 
of  Interest  In  the  property,  was  not 
llalile  for  lose  occurring  after  the 
trsosfer,  though  Its  agent  was  a  party 
to  the  fraud.— Phoenix  Ins.  Co.  v.  Wil- 
lis,  (Tex.)   S  S.  W.  Hi. 

3S4.     (Texaa  Civ.  App.)  Policy  of  Are 


insurance  on  stock  of  mercbandlse.  etc., 
held  not  void  on  account  of  a  change 
in  ownership  after  Its  Issuance. — Mer- 
chants' A  Bankers'  Fire  Dnderwrlters 
V.  Brooks.   IBS  8.  W.  34S. 

SB5.  Under  a  policy  the  cotton  in- 
sured must  be  the  property  of  Insured, 
held  by  them  In  trust  or  on  commis- 
sion, or  sold  but  not  deUvered.  It 
tnust  also  be  at  the  place  speclBed  In 
the  entry  which  was  to  be  made  in 
the  book  accompanying  policy.  The 
cotton  was  bought  by  another  party 
with  funds  advanced  by  plaintiff  and 
shipped,  the  blit  of  lading  however 
being  taken  In  the  name  of  plaintiff. 
The  court' held  that  the  cotton  was 
not  covered  by  the  policy,  under  the 
plain  letter  of  the  policy  Itself,  which 
would  govern  absolutely ;  that  the 
court  could  not  extend  the  risk  be- 
yond what  was  In  the  policy  contract 
plainly  set  forth;  that  even  had  the 
legal   title  remained   In   the  plaintiff  It 


luld   I 
It  had  t 


C   hav( 


red   bee 


Policy  held  not  Invalidated  by 
o  H.  to  which  change  of  title 
ICC  agent  consented,  though  H. 
t  bought  the  land,  the  deed  hav- 
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(7)  BUscellaiLeoiui. — Where  an  insured  was  told  by  an  agent  that 
a  certain  policy  had  to  be  canceled  and  the  insured  signed  a  re- 
ceipt for  the  unearned  premium,  believing  he  was  transferring  it 
like  he  had  transferred  certain  other  policies  by  reason  of  an  as- 
signment of  all  his  property,  the  assignee  could  not  recover  al- 


Ing  been  made  by  direction  of  real 
estate  asentH. — Camden  Fire  Ins.  Aes'n 
V.  BoRiar,  170  8.  'W.  IBS. 

387.  Under  a  policy  of  Are  Inaar- 
ance,  a  conditional  sale  held  a  change 
In  the  interest,  title  and  possession  of 
the  Insured  property  avoiding  the 
policy  and  defeatlns  the  Insured's  re- 
covery thereon.— Fire  Ass'n  of  Phila- 
delphia V,  Perry,   186  S.  W.   374. 

38B.  Conditional  sale  of  btUtard  anil 
pool  tables  for  certain  amount  repre- 
sented by  notes  secured  by  chattel 
mortsaKe.  to  become  the  buyer's  prop- 
erty if  he  quit  drinking  and  lived  with 
his  wife,  under  which  buyer  paid  part 
of  notes  and  was  performing  the  con- 
tract, held  not  unenforceable  for  want 
of  mutuality.-^Flre  Ass'n  of  Philadel- 
phia V.  Perry,  18B  8.  W.  S74. 

389,  A  policy  could  not  he  asaigned 
except  by  the  consent  of  the  company 
in  wrUlng.  A  partner  sold  out  to  his 
co-partners  his  interest  In  stock  of 
goods.  The  goods  were  destroyed  by 
Are  and  In  a  suit  against  the  company 
it  was  held  that  the  sale  of  one  part- 
ner to  his  copartners  of  his  interest 
did  net  on  account  of  the  provision  In 
the  policy  release  the  company. — Texas 
Banking  &  Ins.  Co.  v.  Cohen  &  Samp- 
Bon,   47   Tex.   ^t^t. 

380.  Considering  the  Intent  of  the 
policy  contract  the  retirement  of  one 
of  the  partners  Is  not  such  a  change 
In  the  persons  to  the  contract  and  in 
the  Interest  In  the  property  lost  as 
to  prevent  a  suit  on  the  policy  by  the 
firm.  The  non-assign  ability  provision 
contemplated  only  the  sale  or  trans- 
fer to  parties  other  than  those  to  the 

pany  had  not  consented  to  contract. — 
Id. 

391.  The  Insurance  was  Intended  to 
cover  the  stock  of  the  assured  In  the 
building  In  which  the  business  was 
conducted  and  there  was  no  substant- 
ial change  caused  by  the  sale  of  one 
partner  to  others  material  to  the  risk. 
—Id. 


the 


3vlslon 


covering  such   chanp 

393.  The  wording  In  the  pcllcy  may 
be  regarded  as  embracing  both  a  stlp- 
ulaUon  against  the  assignment  of  the 
policy  and  against  a  transfer  of  the 
property  Insured — either  is  immaterial 
as  the  transfer  of  the  interest  of  one 
partner  to  another  Is  neither  such  an 
assignment   of   the   policy  or   transfer 


of  the  property  as  la  contemplated  In 
the  polity. — Texas  Banldng  A  Ins.  Co. 
V.  Cohan  and  Sampson,  47  Tex.  406. 


384.     The    breach    of    a   condition    in 

an  application  for  a  Ore  policy  requir- 
ing insured  to  keep  barrels  of  water 
in  the  Insured  mill  will  not  prevent 
a  recovery  for  a  loss  occurring  at  a 
time  when  no  one  was  at  or  near  the 
mill,  and  It  does  not  appear  that  fail- 
ure to  keep  water  in  the  barrels  con- 
tributed to  the  loss.- Delaware  Ins.  Co. 
V.  Harris,  B4  3.  W.  8«7,  26  Tex.  Civ. 
App.  GST. 

395.  Where,  prior  to  a  Are.  Insured 
received  an  anonymous  communication 
that  some  one  was  moving  goods 
frequently  at  night  from  an  adjoining 
building  with  a  view  of  subsequently 
burning  the  building  being  vacated, 
the  haxard.  If  any.  did  not  arise  from 
the  writing  and  receipt  Of  the  letter, 
but  from  the  actual  existence  of  the 
occurrance  referred  to  therein;  and 
hence.  In  order  for  Insurer  to  main- 
tain a  forfeiture  of  the  policy  because 
of  Insil red's  failurs  to  communicate 
the  Increased  hazard.  It  was  bound  to 
prove,  not  only  the  writing  and  the 
receipt  of  the  letter  by  Insured,  but 
that  the  condition  referred  to  actually 
existed  to  Insured's  knowledge,  and 
that  he  failed  to  report  the  same. — 
Hartford  Fire  Ins.  Co.  v.  Dorroh,  138 
S,  W.  46S.  See  28  Cent.  Dig.  Insurance, 
II   842-848. 

99a.  "Increased  hazard"  provided 
against  In  fire  policies  referi  to 
changes  in  conditions  In  or  upon  the 
ineured  premises,  and  does  not  Include 
dangerous  conditions  on  adjacent  prem- 
Ises.— Id. 

387.  Whether  there  has  been  an  in. 
crease  In  the  hazard  with  reference  to 
Insured  premises  must  be  determined 
by  a  comparison  with  the  conditions 
existing  at  the  lime  the  policy  was 
written.— Id. 

393,  Where  a  Are  policy  provided 
that  It  should  be  vol^  If  the  hazard 
was  increased  by  any  act  within  the 
control  or  knowledge  of  the  Insured, 
such  clause  did  not  include  Insured's 
failure  to  communicate  Information  re- 
lating to  an  increase  of  hazard,  through 
means  of  which  he  had  knowledge, 
though  not  within  his  control,  consist- 
ing of  an  attempt  on  the  part  of  others 
to  burn  an  adjoining  building, — Id. 
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though  he  had  been  promised  by  the  agent  that  all  the  assignor's 
policies  wonld  be  transferred  to  him."* 

(H)  Special  Oaiuee  Increasing  Bisk. — The  term  ''hazard"  as 
used  in  a  fire  policy  means  the  incurring  of  the  possibility  of  loss 
or  barm  for  the  possibility  of  benefit,  the  insurer  undertaking  to 
indemnify  the  insured  against  the  possibility  of  a  loss  by  fire  for 
an  agreed  consideration  paid  in  advance,  the  hazard  consisting  of 
the  possibility  of  a  loss  by  fire  indicated  by  the  sum  of  all  dangers 
resulting  from  the  recognized  exposure,  including  losses  from  in- 
cendiary- fires  communicated  from  other  premises. *•■  The  term 
"moral  hazard,"  as  used  in  the  law  of  fire  insurance,  means  the 
possibility  of  loss  by  fires  of  incendiary  origin.*"  "Increased  haz- 
ard" provided  against  in  fire  policies  refers  to  changps  in  condi- 
tions in  or  npon  the  insured  premises,  and  does  not  include  danger- 
ons  conditions  on  adjacent  premises.*"  Whether  there  has  been  an 
increased  hazard  is  determined  by  a  comparison  with  the  condi- 
tions existing  at  the  time  the  policy  was  written.*^'  "Where  a  policy 
provides  for  forfeiture  if  the  hazard  is  increased  by  any  means 
within  the  knowledge  or  control  of  the  insured,  the  increased  haz- 
ard referred  to  includes  only  such  as  result  from  physical  changes 
in  the  insured  property,*"'  and  such  clause  does  not  include  the 
failure  of  the  insured  to  inform  the  insurer  of  an  attempt  on  the 
part  of  others  to  bum  an  adjacent  building."'  *"'  '"  In  such  a  case, 
where  the  insured  received  an  anonymous  letter  to  the  effect  that 
goods  were  being  removed  from  an  adjoining  building  with  the 
view  of  subsequent  burning,  to  maintain  a  forfeiture  the  insurer 
most  prove  the  writing  and  receipt  of  the  letter  by  the  insured, 
that  the  condition  referred  to  actually  existed  within  the  insured's 
knowledge  and  that  he  failed  to  report  the  same.'"  Under  the 
etatnte  (Art.  4874a  and  4874b,  Rev.  St.  1914)  the  keeping  of  gaso- 
line in  contravention  of  the  policy  on  a  stock  of  goods,  did  not  avoid 
snch  policy  where  the  breach  did  not  contribute  to  bring  about  th*j 

3M.     The    term    "hazard."    aa    used  for  a  forfeiture  If  the  hazard  was  In- 

In  a  fire   policy,   means   the   Inourrins'  creased  by  any  means  within  the  con- 

of  the  possibility  of  loss  or  harm   for  trol   or   knowledge  of   the   Insured,   the 

the  posHlbtllty  of  a  beneflt:  the  Insurer  Increa-ied   hazard   referred   to  Included 

nnflertakln»{    to  Indemnify    the   Insured  oniy    such    as    resulted    from    physical 

igalnst    the    poBSlblllty    of    a.    loss    by  changes  In  the  Insured  property. — Id. 
Ire   for    an    agreed    consideration    paid  403.     A  sinxle  effort  by  an  unknown 

In  advance:    the    hazard    conslsUns    of  person  to  set  Are  to  a  building  In  which 

the   posslbUlty    of    a    loss    by    Are    In-  Insured    property    was    situated    Is    not 

dicated    by    the    sum    of    aU    dangers  within  a  stipulation  In  the  policy  that 

resnltins      from      the      recognized      ex-  it   shall    be    void    If   the   hazard    be   In- 

[K»are,    Including    losses    from    tncen-  creased  by  any  means  within  the  i^on- 

illary   area    communlca.ted    from    other  trol  or   knowledKe  of  insured,   and   the 

premises.— Id.  failure    of    insured    to    Inform    Insurer 

O0.    The    term    "moral   hazard,"   as  of  the  elfort  or  to  take  steps  to  prevent 

nsed  In  the  la#  of  Are  Insurance,  means  Its  repetition  does  not  defeat  a  recovery 

the  possibility  of  loss  by  flres  of  In-  for  a  loss  by  an  Incendiary  fire, — Wll- 

tendlary    origin,— Id.  llflmsburg  City  PIre  Ins.  Co.  v.  Weeks 

401.    Where   a   Are   policy    provided  Drug  Co.,   131   S.  W.  lOST. 
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losa.*'*  The  breach  of  a  condition  requiring  insured  to  keep  bar- 
rels of  water  in  the  insured  property  will  not  prevent  a  recovery 
for  a  loss  occurring  at  a  time  when  no  one  waa  near  the  mill  and 
it  does  not  appear  that  the  failure  to  keep  the  water  there  con- 
tributed to  the  loss,***  Ignorance  of  the  fact  that  a  policy  eontaina 
a  "clear  space  clause"  will  not  excuse  the  insured's  violation  of  it 
and  he  will  be  presumed  to  have  had  knowledge  of  it.'"*  A  pro- 
vision in  a  policy  that  if  the  building  "or  any  part  thereof"  fall, 
except  as  the  result  of  fire,  the  insurance  shall  cease,  requires  that 
the  fall  be  of  some  material  or  substantial  part  of  the  building,"' 
but  it  is  not  necessary  that  the  distinctive  character  of  the  build- 
ing be  destroyed.'""  Thus,  where  a  cupola  on  a  two-story  structure 
fell  during  a  storm  the  policy  was  avoided.*" 

(I)  Precautions  Against  Lobs. — An  agreement  by  the  insured  to 
have  a  watchman  on  the  premises  at  nights  and  on  Sundays  and  at 
all  times  when  work  is  suspended  is  complied  with  by  employing  a 
reliable  watchman  and  charging  him  with  the  duty  of  watching  the 
premises,  though  the  watchman  be  asleep  at  the  time  of  a  fire.*"* 
tio  «i«  ^Q  insured  is  entitled  to  a  reasonable  time  after  the  delivery 
of  a  policy  in  which  to  put  in  a  suitable  watch  clock  or  detector  in 
order  to  comply  with  bis  agreement  in  the  application.*"'     Negli- 


409.     (Tex.    Ctv.    App.)    Under    Acts 

33d  heg,  ch.  lOS  (Vernon's  Sayles*  Ann. 
Civ.  St.  1»14,  Arts  487(a,  4874b)  pro- 
viding- that  no  breach  by  the  insured 
of  any  flre  Insurance  policy  on  person- 
alty Bbalt  avoid  It  unless  contrlbutlns 
to  cauae  the  loss,  the  keeping  of  ftaso- 
hne  In  contravention  of  the  poUcy  on 
a  stock  at  goods  did  not  avoid  It,  where 
the  breach  did  not  contribute  to  brlns 
about  the  loBB. — Commonwealth  Ins. 
Co.  ot  New  York  v.  Flneg'old,  183  S.  W. 
833. 

4(M.  Where  a  clause  requlrlngr  100 
feet  of  clear  space  to  he  kept  between 
the  Insured  stock  of  lumber  and  any 
dry  kiln  was  attached  to  the  policy 
and  mentioned  In  the  body  thereof, 
and  ihe  policy  was  made  a  part  of  the 
petition,  In  an* action  thereon  Ignorance 
of   the    fact    that   the    policy    contained 


"Clea 
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ired's  violation  of  It,  but  be 
will  be  conclusively  presumed  to  have 
had  knowledge  of  it. — Hartford  Fire 
Ins.  Co.  V.  Posf,  82  S.  W.  140,  !E  Tex. 
Civ.   App.    428. 

WOl  If  a  material  and  aubetantial 
part  ot  the  building  fell,  the  policy 
would  be  avoided,  though  the  distinc- 
tive character  of  the  building-  wai  not 
destroyed.— Home  Mut.  Ins.  Co.  v. 
Tomkles,   71   8.  W.   812. 

40S.  A  Are  policy  provided  that  If 
the  building,  "or  any  pari  thereof," 
fell,  except  as  the  result  of  Are,  the 
insurance  should  cease.  The  main 
building  was  a  two-story  structure, 
SOxSO  feet,  with  a  fiat  roof,  from  which 


a  cupola,  called  a  "third  story"  In  the 
policy,  12x16  feet,  and  ID  feet  high, 
projected.  The  cupola  waa  constructed 
for  the  purpose  of  operating  therein 
part  of  the  machinery  belonging  to 
the  building,  and  all  of  It,  except  a 
few  uprights,  fell  In  a  severe  storm. 
Held,  that  the  policy  was  avoided. — 
(1303)  Home  Mut.  Ins.  Co.  v.  Tomkles. 
T1  S.  W.  814.  afflrming  (Civ.  App.  1902) 
Id.    812. 

40T.  Provision  in  a  fire  policy  that  If 
the  bulldine,  "or  any  part  thereof."  fall, 
except  aa  the  result  of  Are.  Ii^surance 
shall  cease,  requires  that  the  tall  be 
of  some  material  or  substantial  part 
of  the  building. — Home   Hut.   Ins.  Co. 


408.  An  agreement  by  Insured  to 
"have  a  watchman  on  the  premises  at 
night  and  on  Sundays,  and  at  all  times 
when  work  is  suspended,"  Is  compiled 
with  by  employing  a  reliable  watch- 
man, and  charging  him  with  the  duty 
of  watching  the  premises,  though  the 
watchman  be  asleep  at  the  time  of  a 
flre. — Phoenix  Aasur.  Co.  of  London, 
England  v.  Colfman  (Tex.  Civ.  App.) 
12  S,  W.  SIO.     10  Tex.  Civ.  App.  831. 

408.  In  his  application  for  Insurance 
on  a  mill.  Insured  agreed  to  put  In  a 
suitable  watch  clock  or  detector.  The 
insurer,  knowing  that  such  clock  had 
□ot  been  put  In,  made  out  and  de- 
livered the  policy.     Held,   that  tba  In- 
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gence  of  an  insured  in  not  safeguarding  an  insured  automobile  after 
the  first  fire  which  was  one  of  a  series  of  several,  the  car  being  finally 
totally  destroyed,  will  not  defeat  recovery.*^*  A  policy  providing 
that  it  shall  become  void  if  the  hazard  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured  is  not  avoided  by 
the  fact  that  an  unknown  person  attempted  to  bum  the  subject  of 
insurance  and  the  insured  bad  at  most  a  mere  surmise  that  the 
attempt  might  be  repeated  and  did  not  inform  the  insurer  or  do 
anything  to  prevent  its  repetition,"' 

(a)  Ab  Begudfl  Huine  Insurance. — A  watchman  warranty  in 
a  marine  policy  was  sufficiently  complied  with  where  a  competent 
number  of  the  crew  were  always  detailed  as  watchmen.*"  The  fact 
that  different  members  of  the  crew  were  required  to  stand  different 
.  watches  and  that  they  also  performed  other  duties  was  not  in  viola- 
tion of  the  warranty.*^* 

(J)  Keeping  Books,  iPapers  and  Safe — (1)  In  Oaneral. — An  in- 
sured's failure  to  substantially  comply  with  the  provisions  of  a 
policy  by  failing  to  keep  his  books  and  inventories*"  in  a  fireproof 
safe,*"  will  defeat  his  recovery  on  a  policy,  the  provisions  being 
material.**^  The  iron-safe  clause  is  a  promissory  warranty,  and  not 
a  mere  representation.*'*  While  such  clause  is  a  warranty,  the 
breach  of  which  will  avoid  the  policy,  yet,  where  it  is  open  to  two 
constructions,  that  one  will  be  given  it  which  favors  the  insured.*** 
The  burden  is  on  the  insurer  in  the  matter  of  whether  the  books 

mired    vas    entitled    to    a    reAaonabla  control   or  knowledee   of  Insured,  and 

time   tbereafter  to  put  In   the   clock. —  amonx    the   risks   agralnst    which    It   Is 

PIio«nlx  Asiur.  Co.  of  London,  Ekigland  '  the  purpose  of  Insurance  to  Kuard  In- 

V.  CofTman    (Tex.  Clv.   App.)    13  B.  W.  aured     belnr    Incendiarism     and     mere 

SIO.     10  Tex.  Clv.  App.  tgl.  negllgetice.— WllUamBburg     City     Fire 

410.  A  policy  conditioned  that  the  Ins.  Co.  v.  Weeks  Dru?  Co.,  182  S.  W. 
Insured  keep  a  watohinan  on  duty  at  1^1.  See  S8  Cent.  Dig.  Insurance,  II 
niBht  Is  Dot  avoided  by  tbe  tact  that  847,  864. 

the    wntchman,   in   the   employment   of  41B.     Where    an    Insured    autorooblla 

whom    Insured    used    reasonable    dUi-  was    totally    destroyed    by    successive 

sence,    was,   at   the   time   of   the   Are,  fires,  negligence  of  the  Insured  in  not 

asleep     on    the    premises. — BurllnstDn  aafeguardlnr  the  automobile  after  the 

Ins.  Co.  v.  Coftman  (Tei.  Clv.  App.)  SB  flrst  Are  held  not   to  defeat  recovery. 

8.  W.   *06.  —St.   Paul    Fire   &  Marino    Ins.    Co.    v. - 

411.  A    (Ire    policy,    under    Its    pro-  Huff.  172  8.  W,  7BB. 

vIbIod  that  It,  "unless  otherwise  pro-  413.  A  warranty  In  a  policy  of  ma- 
vlded  by  agreement  hereon  or  added  rlne  Insurance  that  a  competent  watch- 
hereto,"  shall  be  void.  If,  etc.,  follow-  man  should  alwaya  be  on  board  was 
InK  which  la  a  specification  of  the  sufllclently  complied  with  where  a  com- 
varlouB  states  of  fact,  the  existence  potent  member  of  the  crew  was  al- 
of  any  one  of  which  Is  to  avoid  the  ways  detailed  as  a  watchman;  the 
policy,  among  them.  "If  the  haaird  fact  that  different  membera  of  the 
be  Increased  by  any  means  within  the  crew  were  required  to  stand  different 
control  or  knowledge  of  the  Insured,"  watches,  and  that  they  also  performed 
is  not  avoided  by  tbe  fact  that,  an  un-  other  duties,  not  belnr  in  violation  of 
known  person  having,  after  the  Issu-  the  warranty. — Mannheim  Ins.  Co.  v. 
ance  of  the  policy,  attempted  to  burn  Charles  Clarke  &  Co..  1ST  S.  W.  S9t. 
the  property.  Insured,  having  at  most  See  2B  Cent.  Dig.  Insurance.  II  847- 
a  mere  snrmlse  that,  the  attempt  might  SGS. 

be   repeated,    did    not   Inform    the    In-  414,     Such     warranty     Is     complied 

surer  thereof,  or  do  anj'thlng  to  pre-  with  by  the  providing  of  a  competent 

vent  its  repetition;  the  riak  Intended  to  watchman,   and  the   fact  that   he  was 

avoid  tbe  policy  being  one  the  means  asleep  at  the  time  of  the  accident  wlU 

of  creating-  which  is  to  be  within  the  not  avoid  t' 


B  policy. — Id.    .  rip 
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are  sufficient  to  satisfy  the  conditions  of  the  policy,  to  show  that 
the  books  as  kept  by  the  insured  would  not  enable  the  insurer 
with  reasonable  certainty  to  arrive  at  the  actual  loss  sustained.*" 
The  insured  is  responsible  for  the  negligence  of  its  employes  in  the 
performance  of  the  conditions  in  the  policy  as  to  keeping  books 
and  papers.""  "^  A  policy  specifying  different  amounts  of  insur- 
ance on  building,  furniture  and  fixtures  and  stock  of  merchandise 
is  severable  and  a  failure  to  take  au  inventory  or  keep  books  as 
required  therein  does  not  avoid  the  insurance  on  the  building,  fur- 
niture and  fixtures.*'"  '"  Where  a  policy  gives  thirty  days  in 
which  to  make  an  inventory  there  can  be  no  breach  until  the  expira- 
tion of  such  time.*"  A  policy  requiring  the  insured  to  produce 
account  books  and  vouchers  in  ease  of  loss  is  not  avoided  by  fail-  , 
ure  or  refusal  to  do  so  unless  the  policy  so  provides  but  the  failure 
or  refusal  may  be  proven  and  is  a  proper  subject  of  comment  be- 
fore the  jury  as  to  the  extent  of  the  loss.*"  A  provision  requiring 
the  taking  of  an  inventory  and  declaring  that  non-compliance  will 
avoid  the  policy,  is  valid  and  enforcible.*" 

(2)  The  Iron-Safe  Olanse  a  Warranty. — The  "iron-safe  clause" 
in  a  policy,  by  which  the  insured  agrees  to  keep  a  set  of  boobs 
secure  from  fire,  is  a  warranty  binding  on  the  insured,  a  breach  of 
which  avoids  the  policy,*"  even  though  just  endorsed  or  pasted 
on  the  policy,*"  when  the  body  of  the  policy  makes  it  a  part 


x*>t  ■to«k  ZBTMrtOTjr  In  nr*  Vtoof 
Bkf*.    (fl«*  as  o*Dt.  Mc-  mmww*. 


41B.  Assured  covenanted  to  keep 
complete  books  and  the  last  stock  In- 
ventory locked  in  a.  flre  proof  safe,  or 
In  some  secure  place  not  exposed  lo  a. 
Are  which  would  dBStroy  the  store. 
and.  in  case  of  loss,  to  produce  the 
books  and  Inventory:  otherwise  the 
policy  to  be  void.  FlalntifT  kept  them 
as  required,  but,  when  Che  store  was 
on  fire,  his  bookkeeper,  fearing-  that 
the  safe  would  not  stand,  opened  It. 
and  took  out  the  contents,  to  remove 
them  to  a  safe  place;  and,  as  he  ran 
out.  some  of  them  fell,  and  were  burn- 
ed.    Held   that,   unless  he  were  neffll- 


I    Fire 


..    Co.    ■ 


(Tex.  Civ.  App.)    15 

416.  Under  a  condition  In  a  Are  In- 
surance policy  that  the  Insured  will 
keep  his  books  In  a  "flre  proof  safe." 
the  Insured  compiles  with  the  letter 
and  the  spirit  of  the  condition  when 
he  puts  the  books  In  a  safe  of  the 
kind  seneratly  known  as  Dreproof.  and 
does  not  by  this  clause  warrant  the 
safe  to  preserve  the  books. — KnoivlUo 
Flre  Ins.  Co.  v.  HIrd,  (Tex.  Civ.  App.) 
iS  S.  vr.   3S3.  4  Tex.  Civ.  App.   BZ. 

417.  The  Are  Insurance  pollc.v  de- 
clared on  stated  that  it  was  Issued 
subject  to  the  Iron-safe  clause,  attach- 


ed to  and  made  a  part  ht  It.  The 
clause  was  on  a  printed  slip  at- 
tached to  the  face  of  the  policy  with 
mucilage,  and  in  it  the  assured  agreed 
to  keep  a  set  of  books  secure  from 
flre,  and,  in  case  of  toss,  to  produce 
the  same,  and  the  clause  provided 
that  on  his  failure  to  do  so  the  policy 
should  be  void.  Held,  that  It  was  er- 
ror   to     refuse     to     Instruct     that     the 

—American  Fire  Ins.  Co.  v.  First  Nat. 
Bank  (Tex.  Civ.  App.)  30  S.  W.  SS4. 

41B.  The  "Iron-safe  clause"  In  a  pol- 
icy by  which  insured  agreed  to  keep 
a  set  of  books  secure  from  flre,  is  a 
warranty  binding  on  Insured,  a  breach 
of  which  avoids  the  policy.  Kelley- 
Ooodfellow  Shoe  Co.  v.  Liberty  Ins. 
Co.,  28  S.  W.  10Z7.  followed.— Standard 
Flre  Ins.  Co.  of  Kansas  City  v.  Wll- 
lock   (Tex.  Civ.  App.)   29  S.  W.  218. 

41S.  There  was  pasted  on  s  flre  In- 
surance policy  a  slip,  partly  printed 
and  partly  written,  which  stated  the 
amount  of  the  policy,  and  the  property 
Insured,  and  contained  a  clause,  "sub- 
ject lo  Iron-safe  clause  •••  at- 
tached." On  a  separate,  printed  slip, 
pasted  on  the  policy,  was  the  'Iron- 
Safe  clause,"  by  which  the  assured 
agreed  to  keep  a  set  of  books  secure 
from  flre,  and.  In  case  of  loss,  to  pro- 
duce the  books  for  the  Inspection  ot 
insurer,  and  providing  that  on  his 
failure    to    produce    them    the    policy 
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thereof.*"  "*  "*    It  is  error  for  a  court  to  refuse  to  instruct  that 
the  iron-safe  clause  is  a  warranty  by  the  insured.*" 

(3)  Substantial  Compliance  Necessary. — It  is  held  that  a  sub- 
stantial compliance  with  the  iron-safe  elaiise  will  entitle  the  in- 
sured to  recover.'"  ""  ""  However,  one  early  case  holds  that  it 
constitutes  a  warranty  which  must  be  strictly  and  not  substan- 
tially complied  .with,*** 

(4)  Heaning  of  "Fire-Proof  Safe,  "Last  Inventory,"  Etc. — An 
insured  complies  with  the  letter  and  spirit  of  the  "fire-proof  safe 
clause"  in  a  policy  when  he  puts  his  books  in  a  safe  of  the  kind 
generally  known  as  fire-proof  and  he  does  not  by  this  clause  war- 
rant the  safe  to  preserve  the  books."*  **'  The  "last  inventory" 
is  construed  as  meaning  the  last  inventory  of  the  goods  insured, 
and  it  need  not  include  office  fixtures  or  other  articles  not  covered 
by  the  policy.*"    A  "complete  itemized  inventory  of  stock  on  hand" 


should  be  void.  The  uoltcy  stated  that 
It  waa  accepted  aubject  to  such  condi- 
tions as  "may  be  Indorsed  thereon  or 
added  thereto."  Held,  that  the  Iron- 
safe  clause  wss  a  warratity  on  the 
part  p(  BsHured,  and  that  a  compllancB 
therewith  was  necessary  tp  a  recov- 
ery.— Kelley-Ooodfellow  Shoe  Co.  v. 
Ub«rty  Ins.  Co.  (Tax.  Civ.  App.)  38 
S.  W.    1027, 

ao.  Where  it  was  the  custom  of 
the  Insured  to  enter  the  credit  aalea 
each  day  upon  a  blotter,  the  entrlea 
being  afterwards  transferred  to  the 
regular  iMoks  of  account,  the  failure 
to  produce  a.  record  of  Che  credit  sales 
of  the  day  before  the  fire,  because  of 
the  destruction  of  the  blotter,  which 
was  not  placed  In  the  safe  at  night,  is 
not  a  violation  of  the  condition  In  a 
Are  inaurance  policy  providing  that  the 
Insured  shall  keep  a  set  of  books,  show- 
Idk  the  cash  and  credit  sales,  in  a.  Are- 
proof  safe,  and  that  failure  to  produce 
such  books  shall  avoid  the  policy. 
Palatine  Ins,  Co,  v.  Brown  CClv,  App, 
18S«)  34  8,  W,  462,  reversed,— Brown 
V.  Palatine  Ins,  Co,,  35  8.  W.  lOEO,  89 
Tex.    690. 


the  Btlpulatlon.—Allemanla  Fire  Ins. 
Co.  V.  Pred  (Tea,  Civ,  App.)  32  8.  W. 
tii,   11   Tez.  Civ.  App.   811. 

493.  Pasted  on  a  fire  policy  was  a 
rider  on  which  was  printed  a  warran- 
ty by  the  Insured  to  keep  his  books 
and  the  last  Inventory  In  an  Iron  safe 
at  night  and  all  times  when  the  store 
was  not  kept  open  for  business,  and 
In  It  was  the  description  of  the  proper- 
ty Insured,  and  the  amount  of  Insur- 
ance, which  appeared  no  place  else  In 
the  policy,  and  the  rider  was  signed 
by  the  agents  of  the  company  as  part 
of  the  policy  Held,  that  the  Iron-safe 
clause  was  a  warranty,  noncompliance 

if  which  was    "       "      ' 


merles n  Fire 


I,   Co.   ■ 


jollcj 


had   1 


slip  attached  ttaersto  containing  the 
only  description  of  the  property  In- 
sured, and  the  "Iron-safe  clause"  pro- 
vided that  such  clause  was  a  warran- 
ty, and  a  part  of  the  contract.  Held 
to  constitute  a  warranty,  a  breach  of 
which  would  avoid  the  policy, — Home 
Ins.  Co.  of  New  Orleans  v.  Cary  (Tei. 
Civ.  App.)  31  S,  W.  S21,  10  Tei.  Civ, 
App.  300. 

4SS.  Detend&nt  In  an  action  for  In- 
surance on  a  stock  of  goods,  to  sustain 
the  defense  of  a  breach  by  plalntllT  of 
*  stipulation  requiring  him  to  keep  the 
Iftst  inventory  of  his  business  In  a  fire- 
proof safe  "at  night  and  at  all  times 
When  the  store  Is  not  actually  open 
for  busioesa,"  must  prove  that  the 
Ore   occurred   at  a  time  mentioned   In 


Center   (Tex.  Civ,  App.) 

491.  There  was  pasted  on  a  Are  In- 
surance policy  a  slip,  which  stated  the 
amount  of  the  policy,  and  the  property 
Insured,  and  contained  a  clause,  "Sub- 
ject to  Iron-safe  clause  •  •  •  ai- 
tached."  On  a  separate  printed  slip, 
pasted  on  the  policy,  was  the  Iron-safe 
clause,  under  a  provision  that,  on  fail- 
ure to  produce  the  books,  the  policy 
should  be  void.  The  policy  stated 
that  it  was  accepted  subject  to  such 
conditions  as  "may  be  indorsed  there- 
added     thereto."       Held,    that 


S.   W.   664. 


the   1 


n  the  : 


-t  of  assured, — American  PI  re 
(Tei.  Civ.  App.)    33 


S,  W.   BB4, 

US.  Where  a  Are  policy  Is  accept- 
ed subject  to  the  Iron-safe  clause,  set 
out  in  a  slip  attached  to  It,  containing 
the  only  description  of  the  Insured 
property,  and  providing  that  a  failure 
to  comply  therewith  shall  avoid  the 
policy,  the  provision  constitutes  a  war- 
ranty by  the  Insured., — Palatine  Ins. 
-        -  3<  a.  W. 


462,      Reversed   ! 


1060. 


policy  by 

which  the  Insured  agrees  to  keep  a  set 
of   books   showing  bU   business    trdn«- 
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is  such  an  inventory  as  will  show  on  its  face  the  character  of  the 
goods,  and  an  inventory  which  for  the  most  part  is  a  mere  sum- 
mary of  the  condition  of  the  g^oods  is  not  a  compliance. ***'  A  de- 
tailed and  itemized  enumeration  of  the  articles  composing  the  stock, 
with  the  value  of  each,  is  intended,"*  and  the  invoice  must  contain 
such  a  statement  as  to  meet  the  requirements  of  the  covenant.*'* 
An  invoice  is  not  complete  and  itemized  when  it  does  not  contain 
substantially  all  of  the  articles  embraced  in  the  stock  at  the  time.*^^ 
*n  «t>  «H)  ipjjg  "complete  itemized  inventory"  does  not  require  that 
the  cost  or  value  of  the  articles  listed  both  in  detail  and  in  total 
be  shown.*" 

(6)  Certain  Statutory  ProTiBioBs  Do  Not  Affect.— Art.  4947  of 
the  Revised'  Statutes  of  1914,  to  the  effect  that  a  misrepresentation 
must  be  material  to  avoid  a  contract  or  contributed  to  the  contin- 
gency on  which  the  policy  became  payable  does  not  apply  to  a 
covenant  in  a  policy  to  keep  an  inventory  in  an  iron  safe  and  pro- 
duce it  after  a  fire.***  *"  *■*  Neither  do  articles  4874a  and  4874b  of 
the  Revised  Statutes  of  1914,  providing  that  no  breach  of  any  pro- 
vision in  a  policy  upon  personality  shall  avoid  it  unless  it  con- 
tributed to  cause  the  loss,  have  any  application  to  permit  the  in- 
sured who  has  broken  the  "iron-safe  clause"  provisions,  to  re- 
cover.'" *"  The  former  article  refers  to  warranties  to  be  performed 
before  the  fire,  while  the  "iron-safe"  warranties  are  to  be  per- 
formed after.*" 

(6)  Books  Not  in  Safe  at  Time  of  Fire. — The  insurer,  to  sustain 
the  defense  of  a  breach  of  the  stipulation  requiring  the  insured  to 
keep  the  last  inventory  in  a  fire-proof  safe  "at  night  and  at  all 
times  when  the  store  is  not  actually  open  for  business,"  must  prove 
that  the  fire  occurred  at  the  time  mentioned  in  the  stipulation.*'* 

BcUona  and  the  laat  Inventory  of  the  to    tbe   stock    In    the    Interval. — Uan- 

'    buBlnefls  locked  In  a  flroproor  aafe  at  Chester  Fire  Ins.  Co.  v.  Simmons  (Tex. 

niKht  and  when  the  store  Is  not  open  Civ.  App.)   3G  9.  W.  tit,  11  Tex.  Ctv. 

(or  business,  and  that  the  policy  aball  App,   SOT. 

be   void   If.   in   cns«  of   loss,   they   are  MS.    Where  an  insured  enters  dally 

not  produced,  constitutes  a  warranty,  credit  sales  in  »■  blotter,   from  which 

which   must  be  strictly,  and  not  sub-  he  transfers  tfaem  to  hla  regular  hooka 

stantlally.    complied    with. — Northwes-  of  account,  his  Inability   to  furnish  a. 

tern   Nat.  Ins.   Co.   v.  Mlie   (Tei.  Civ.  record  of  the  credit  sales  the  day  be- 

App.)   34   B.  W.  STO.  fore  the  tin.  I>ecause  the  blotter  oon- 

4flT.     Where    a    policy    of    Insurance  tslnins   It    had    been    destroyed    In    the 

provides    that    the    Insured    shall    keep  Ore  throush  his  failure  to  put  It  In  a 

In  an  Iron  safe,  etc.,   the   "last  Inven-  safe  at  nig-ht.  will  not  avoid  a  Are  pol- 

tory  of  the  business."   the  words  "last  ley    requiring    him    to    keep    a    set    of 

inventory"  must  be  construed  as  mean-  books,   showing-   both   cash   and   credit 

Inc  the  last  Inventory  of  the  goods  in-  sales,    In    a  Oreproof   safe,  and  provld- 

sured,  and   need  not  Include   office   fix-  Ing-  that  failure  to  produce  such  books 

tures  or  other  articles  not  covered  by  shall   avoid   the   policy. — Pennsylvania 

the   policy  .^Manchester   Fire    Ins.    Co.  Piro  Ina.  Co.  v.  Brown  (Tex.  Civ.  App.) 

V.  aimmons   (Tex.  Civ.  App.)   8G   S.  W,  Sfi    8.    W.    6»0;    Sun    ITut.    Ins.    Co.    v. 

71t,  12  Tex.  Civ.  App.  807.  Same,  Id.  B»l. 

400.  The  fact  that  the  Items  of  loss  ISO.  A  subatantial  compliance,  only, 
sued  for  included  some  which  did  not  with  the  warranty  In  an  Insurance  pol- 
appear  on  the  inventory  does  not  prove  ley  requlrlngr  the  Insured  to  keep  cer- 
Ihe  Inventory  to  have  been  Incomplete,  tain  account  books  In  a  aafe,  Is  re- 
some  time  having  elapsed  since  it  was  quired.— Royal  Ins.  Co.  v.  Brown  (Tex. 
taken,  and  additions  having  been  made  Civ.  App.)  IS  S.  W.  B91. 


■i^^ 


FIRE   INSURANCE 


79 


Where  the  "iron-safe  clause"  was  complied  with  in  every  respect 
theretofore  and  the  insnred  supposed  the  books  were  in  the  safe 
at  the  time  of  the  fire  but  they  were  not  found  either  there  or 
elsewhere,  there  was  a  breach  of  the  warranty.*"  In  a  case  where 
the  insured  negligently  failed  to  put  one  of  the  essential  books  in 
hia  safe  and  it  was  burned  the  policy  was  breached.*" 

(7)  Loss  of  Some  of  the  Books. — The  policy  providing  that  the 
Bet  of  books  kept  by  insurer  shall  be  produced  after  the  fire,  the 
insured  ie  not  excused  from  complying  because  they  were  destroyed, 


431.  A  fire  policy  on  a,  stoclc  of  sooda 
cODtaiD^  the  'Iron-safe  clauee."  In 
SB  action  on  the  policy  It  appeared 
that  the  Insured  had  the  proper  books, 
and  kept  lliem  In  a  (Ire-proof  safe: 
that  about  six  months  before  a  loss  by 
ilre  they  made  the  required  Inventory; 
that  they  nere  In  the  habit  of  keeping 
their  inventory  in  such  safe,  with  other 
papers,  etc.;  that  when  the  fire  oc- 
curred they  supposed  It  was  in  the 
safe,  but  on  opening  the  safe  It  was 
not  found,  and  tbera  were  no  ashes,  or 
evidence  of  Ita  having  bMn  destroyed 
In  the  aafe:  and  that  it  was  never 
found.  Held,  that  there  was  a  tire««li 
of  the  warranty  by  the  Insured.— All- 
r«d  V.  Hertford  Flra  Ins.  Co.  (Tex.  Civ. 
ADP.)   S7  8.  W.  9B. 

4as.  In  a  suit  on  a  fire  policy  which 
reanlred  the  insured  to  keep  a  set  of 
books  showInK  a  complete  record  of  the 
bualnesB  transacted,  evidence  that 
merchants  in  raneral  failed  In  some 
particulars  to  keep  books,  and  In  lieu 
thereof  kept  recorda  upon  cash  regis- 
ter slips,  was  inadmissible;  the  preser- 
vation of  cash  reelster  slips  not  belnK 
a  compliance  with  the  requirement 
that  a  set  of  books  should  be  kept. — 
HcoiBer  A  Henry  v.  Queen  Ins,  Co.  of 
America.  Sfl  S.  W.  B8T. 

4>X,  The  requirement  of  a  fire  pol- 
icy that  insured  keep  a  set  of  books 
clearly  presenting  a  record  of  all  sales 
and  purchases  le  not  compiled  with  by 
the  preservation  of  slipa  from  a  cash 
register. — Henry  v.  Oreen  Ins.  Co.  of 
America,  103  H.  W.  S3S. 

434.  A  elock  of  goods  covered  by  a 
Ore  policy  was  replenished  from  time 
to  time  by  shipments  from  another 
store  belonging  to  the  Insured,  who 
kept  a  duplicate  of  the  Invoices  of  the 
goods  so  shipped,  with  a  description 
of  the  same  and  their  value.  Held, 
that  on  destruction  of  the  stock  by 
lire  the  furnishing  of  the  Invoices  to 
the  Insurer  was  not  a  compliance  with 
a  clause  of  the  policy  requiring  an  In- 
ventory to  be  taken. — Fire  Ass'n  of 
PblladelphU  v.  Maaterson.  61  6.  W. 
I«l,  ae  Tex.  Civ.  App.  BIS. 

4aB.  Where  a  Are  policy  on  a  stock 
Of  goods  required  that  an  Inventory 
should  be  takftn,  and,  on  a  destruction 
b(  the  stock   by  Ore,  insured   claimed 


that  Invoices  of  gooda  placed  In  the 
store  constituted  a  aulMtantial  compli- 
ance with  the  condition,  a  contention 
that  It  was  not  cOBlomary  or  practic- 
able for  the  manager  of  the  store. 
when  purchasing  farm  produce,  to  re- 
ceive an  invoice  thereof,  was  no  ex- 
cuse (or  not  complying  with  the  terms 
of  (be  condition  .—Fire  Ass'n  of  Phila- 
delphia V.  Uasteraon.  ei  3.  W.  9S2.  2E 
Tex.  Civ.  App.  618. 

436.  A  fire  policy  required  Insured 
to  keep  books  showing  a  complete  rec- 
ord of  business  transacted,  Including 
■11  purchases,  sales,  and  shipments.  - 
both  for  cash  and  credit,  which  should 
bo  securely  locked  In  a  fireproof  safe 
at  night.  Insured  kept  books  as  re- 
quired, but  on  the  day  before  the  night 
of  a  fire  took  the  cash  book  home  to 
make  some  entry,  and.  when  he  came 
back,  left  It  In  the  pocket  of  his  coat, 
lying  on  the  counter.  He  then  went 
out  on  an  errand,  and  did  not  return 
that  afternoon;  and  the  book  accord- 
ingly was  not  put  In  the  safe,  and  was 
destroyed  In  the  fire.  Held,  that  the 
policy  was  breached;  the  loss  of  the 
cash  book  being  due  to  Insured's  neg- 
ligence.—Fire  Ass'n  of  Philadelphia  v. 
Calhoun.  AT  H.  W.  1B3,  28  Tex.  Civ. 
App.   40B. 

437.  The  Iron-safe  clause  In  a  pol- 
icy of  Insurance  required  the  assured 
to  take  an  Inventory  at  laaiit  once  In 
each  calendar  year,  and  provided  that, 
unless  one  had  been  taken  within  12 
months  prior  to  the  date  of  the  policy, 
one  should  be  taken  within  30  days 
thereafter.  Section  2  required  the  as- 
sured to  keep  a  set  of  books  showing 
sales  from  the  date  of  the  Inventory, 
"and  also  from  the  date  of  the  last 
preceding  Inventory  if  such  haj9  been 
taken."  Section  3  provided  that  as- 
sured should  keep  such  books  and  In- 
ventory, "and  also  the  last  preceding 
Inventory,"  If  such  has  been  taken, 
locked  In  a  safe,  and  that,  unless  such 


md   Im 


ones 


the  policy  should  be  void.  Held,  that 
this  required  that  the  Inventory  taken 
preceding  the  date  of  the  policy  should 
be  kept  and  produced.  Judgment,  Con- 
tinental Fire  Ins.  Co.  v.  Cummlngs 
(Civ.  App.  1903)  78  S.  W.  378,  reversed, 
— Continental  Ins.  Co.  v.  Cummlngs, 
81  S.  W.  706,  98  Tex.   IIB.  [  -, 
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where  his  own  negligeiice  cODtributed  to  cause  their  loss.*'*  "•  The 
eovenaDt  is  not  broken  where  in  an  effort  to  save  the  books  from 
the  fire  the  bookkeeper  opened  the  safe  and  as  he  ran  out  some  of 
them  fell  and  were  burned,  unless  the  insured  were  negligent.*^' 
Where  a  complete  set  of  books  is  saved  with  the  exception  of  the 
journal  the  requirement  is  complied  with.*'"  Neither  will  the  de- 
struction of  the  record  of  the  sales  of  the  day  before  the  firu  which 
was  not  placed  in  the  safe  avoid  the  policy.**"  •'*  Where  the  next 
to  the  last  inventory  is  burned  but  the  subsequent  inventory  and 
account  books  which  are  saved  show  its  contents  there  is  a  sub- 
stantial compliance  with  the  condition.*"  But  where  the  owner 
negligently  left  his  inventory  outside  the  safe  the  night  of  the  fire 
and  fifteen  per  cent  of  it  was  thereby  rendered  unintelligible  there 
can  be  no  recovery.*" 

(8)  Snbstantial  Compliance  With  Iron-safe  Olanse. — It  was  suf- 
ficient that  the  set  of  books  were  otherwise  complete  but  did  not 
show  an  account  of  the  goods  taken  out  of  stock  for  home  con- 
Bnmption.***  Where  the  next  to  the  last  inventory  was  burned  but 
the  set  of  books  and  subsequent  inventory,  which  were  saved,  showed 
its  contents  there  was  a  substantial  compliance.*"'  ***     When  the 


438.  Where  a  policy  requires  the  In- 
■ured  to  take  an  Inventory  of  stock 
once  a.  year,  and  keep  the  Inventoir, 
and  alBo  ttie  last  preceding  Inventoryt 
together  with  his  books  of  account.  In 
a,  flre-proof  safe,  etc.,  and  the  last  pre- 
ceding Inventory  Is  left  outside  the 
Bale  and  destroyed  at  (he  (iRie  of  Ioas, 
but  on  account  books  and  subsequent 
Inventory  show  Its  contents,  there  is 
a  substantial  combUance  with  the  pol- 
icy.— (Ov.  App.  1903)  Continental  Fire 
Ins.  Co.  V.  CummlngB.  78  8.  W.  ST8, 
Judgment  reversed.  Continental  Ins. 
Co.  V.  Same  (1S04)  81  B.  W.  T05,  9S 
Teit.   116. 

43B.  Where  One  who  had  a  fireproof 
safe  took  no  care  to  place  therein  a 
set  of  books  kept  by  him  In  compliance 
with  a  provision  of  his  Are  Insursjnce 
policy,  and  they  were  burned,  he  waa 
guilty  of  neBllgence. — Rlves  v.  Fire 
ASB'n  of  Philadelphia,  77  8.  W.   414. 

440l  a  provision  In  a  Are  Insurance 
policy  requiring  the  assured  to  keep  a 
set  of  books,  and  produce  them  In 
case  of  loss.  Is  not  compiled  with  hy 
producing  boohs  kept  by  others  for 
themselves,  though  showing'  the  facts 
required  to  be  shown  by  plaintiff's 
books.— Hives  v.  Fire  Ass'n  of  Phila- 
delphia. T7   S.  W.  424. 

441.  Where  a  provision  In  a  Are  In- 
surance policy  requires  the  assured  to 
keep  a  set  of  books  concerning  Ibe  In- 
sured property,  and  stlpulalea  that  In 
case  of  loss  he  sliall  produce  them,  or 
the  policy  shall  be  void,  he  Is  not  ex- 
cused from  producing  them  by  their 
destruction  In  the  Are.  where  his  own 
negligence   contributed   to   cause   their 


less. — Rtves  V.  Plre  Aas'n  of  Philadel- 
phia. 77  a.  W.  4 J  4, 

44B.  An  Iron -safe  clause  In  a  Ore 
policy,  requiring  assured  to  keep  a 
set  of  books,  which  shall  present  a 
complete  record  of  business  transact- 
ed, including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  credit. 
does  not  require  that  he  shall  keep  an 
account  of  the  goods  taken  out  of  his 
stock  for  domestic  consumption.— Aet- 
na Ins.  Co.  V.  Fltie.  7B  3.  W.  870.  14 
Tei.  Civ.  App.  !H. 

443.  While  the  Iron^safe  clause  In  an 
Insurance  policy  is  a  warranty,  the 
breach  of  which  will  avoid  the  policy, 

tlons,  that  one  win  be  given  It  which 
favors  the  Insured. — Aetna  Ins.  Co.  v. 
Fltze,  78  S.  W.  870,  34  Tex.  Civ.  App. 
214. 

444.  In  an  action  on  an  Insurance 
policy  the  evidence  showed  that  in- 
sured had  taken  goods  from  his  stock 
for  domestic  consumption,  of  which 
no   record   had   been   kept,    though   he 

monthly.  His  books  did  not  show  the 
freights  paid,  and  the  freight  bill* 
were  burned  at  the  time  of  loss.  No 
accounts  were  kept  of  Che  cash  used  by 
the  Insured.  Held,  that  an  Instruction 
that.  In  order  to  avoid  payment  of  the 
policies  for  violation  of  an  agreement 
to  keep  books  of  account  showing  pur- 
chases, sales  and  shipments,  etc..  It 
was  not  suRlcIent  for  the  defendant 
company  to  show  an  occasional  clerical 
error  of  omission,  but  It  must  show 
the  books  as  kept  would  not  enable  de- 
ten  dfuit   with   reasonable   certainty   1 
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insured  at  the  time  the  policy  was  transferred  made  an  inventory 
and  the  inventory  and  a  complete  set  of  books  were  saved  the  re- 
quirements were  met.*'*  The  fact  that  several  items  which  were 
sold  on  credit  did  not  appear  on  the  ledger  but  appeared  elsewhere 
did  not  affect  the  completeness  of  the  record.""  An  inventory  show- 
ing the  number  of  pieces  of  lumber,  dimensions  of  each  piece  of 
different  kinds  and  total  number  of  each  kind  separately,  without 
showing  the  class  or  value,  met  the  requirements  of  a  policy  calling 
for  a  complete  lumber  inventory."^  The  original  invoices,  the  bank 
record  of  the  cash  sales,  the  cash  being  deposited  daily  in  the  bank 
and  a  small  book  showing  the  credit  sales  met  the  conditions  of 
the  clause  requiring  a  complete  set  of  books.***    In  a  case  where 


arrive  at  the  actual  loss  austafned; 
and,  it  the  Jury  found  that  from  the 
books  as  kept  the  comp&ny  could  with 
reasonable  cert&lnty  ascertain  the  ac- 
tual loss,  verdict  should  be  for  plain- 
tiff— was  properly  g-iven. — Aetna  Ins. 
Co.  V.  Fltie,  T8  S.  W.  STO,  3*  Tex.  Civ. 
App.  211. 

44S.  The  Insured  la  responsible  for 
the  neg'Urence  of  his  employes  In  the 
performance  of  a  condition  In  the  pol- 
icy requiring  the  preservation  of  an 
Inventory  of  the  Insured  property. 
Judgment,  Kemendo  v.  Western  Assur. 
Co.  Of  Toronto,  Canada  (Civ.  App. 
1900)  ET  S.  W.  ZS3,  reveraed— Western 
Assur.  Co.  V.  Kemendo,  SO  S.  W.  ttl. 

4M.  Where  Insured  had  taken  an 
Inventory  In  1901  and  1902,  idurlng  the 
continuance  of  a  poller,  and  the  1001 
Inventory,  and  Invoices  of  purchases 
made  between  January  1,  1902.  and  the 
date  of  the  flre,  had  been  loumallzed, 
BO  that  trom  the  books  and  papers 
preserved  a  subHtwitlally  complete  rec- 
ord of  the  btislness  transacted.  Includ- 
ing all  sales,  purchases,  and  shipments, 
WBs  shown,  and  the  amount  and  char- 
acter of  the  inventory  of  January, 
1901,  could  be  and  was  determined  with 
reasonable  accuracy,  the  Iron -safe 
clause  of  the  policy  was  substantially 
complied  with,  though  the  1901  Inven- 
tory, and  Invoices  between  January  1, 
l!i02.  and  the  Are,  were  lefl  out  of  the 
safe  and  burned. — Virginia  Fire  &  Ma- 


il*. 
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,    Co. 

Policies  of  Are  Insurance  re- 
I  Insured  to  make  an  Inventory  of 
at  least  once  each  year,  and,  un- 
one  had  been  taken  within  12 
of  the  policy. 


should  be  made  within 
thereafter,  and  that  "the  assured  shall 
keep  such  books  and  Inventory,  and 
also  the  laat  preceding  Inventory,  If 
such  has  been  taken,  securely  locked 
Id  a  llreDroot  safe,"  etc.  The  first  pol- 
icy waa  Issued  May  15th,  and  the 
second  on  September  ISth.  One  In- 
ventory had  been  taken  In  January, 
and  another  In  July.  Held.  In  an  ac- 
tion  on    the   pollclBB,    that   the   words 


"the  laat  prec«dlns  Inventory,  If  such 
has  been  taken."  being  ambiguous, 
were  to  he  construed  against  the  com- 
pany, as  meaning  the  last  Inventory 
taken  before  the  Issuance  of  the  pol- 
icy, and  therefore,  as  to  the  policy  of 
September  12th,  plaintiff  waa  required 
to  produce  only  the  Inventory  taken 
in  July.— Phoenljc  Assur  Co.  v,  Sten- 
son,  7S  S,  W.  S«8,  3»  Tex.  Civ.  App.  471. 
**B.  Where  Insured  In  a  Are  policy. 
on  the  date  that  the  policy  was  trans- 
ferred, made  an  Inventory  of  the  stock 
of   goods   Insured,   and    the   Inventory 


compliance     with     the     "Iron 
safe       clause. — Scottish -Union     ft     Na- 

re,  81  a.   W,  673. 


red     had     been     In 


tlonal  Ins.  Co.  i 
36  Tei.  Civ.  App.  : 

44».  Where  Ins 
business  less  Char 
property  was  burned,  and  all  the  orig- 
inal Invoices  showing  the  amount  of 
goods  purchased  were  preserved,  and 
his  cash  Bales  were  deposited  each 
day  In  a  bank,  thereby  preaervlng  a 
complete  record  thereof,  and  he  had  a 
small  book  showing  his  credit  sales, 
there  was  no  breach  of  an  Iron-safe 
clause  contained  In  the  policy  requir- 
ing him  to  keep  a  complete  set  of 
books  showing  the  record  of  his  busi- 
ness, etc.— First  Nat.  Bank  v.  Cleland. 
83  S.  W.   iZt.  3fi  Tei.  Civ.  App.  47S. 

»0.      In  an  action  on  a  policy,  which 
provided  that  the  assured  should  keep 
of    hooks,    clearly    presenting    a 


sales,  and 


complete  record  of  buslni 
ed.  Including  alt  purchase 
shipments,  both  for  cash  aj 
evidence  showed  that  plaintiffs  kept  a 
day  book  In  which  they  entered  all 
their  daily  sales,  and  that  In  the  event 
that  It  was  a  cash  sale  they  would 
enter  so  much  cash  and  in  the  event 
the  goods  were  sold  on  credit  they 
would  enter  the  name  of  ihe  purchaser 


the    I 
further 


Item.     It    was 

the 


shown  by  these  day  books  wore 

copied 

inio  the  cash  book,  and  that  Ih. 

sales  were  copied  Into  a  ledger, 

.  which 
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two  policies  had  been  issned  on  different  dates  each  calling  for  the 
last  preceding  inventory  to  be  included  in  the  iron-safe  clause,  the 
words  being  ambiguous  and  being  construed  against  the  company, 
it  was  held  that  the  plaintiff  most  only  produce  the  last  inventory 
before  the  last  poliey  issued.**' 

(9)  Imnfflcient  Compliance  With  Iron-Safe  OUnse. — In  general, 
the  burden  is  on  the  insurer  to  show  non-compliance.*"  Ordinarily, 
non-compltanee  will  forfeit  the  policy.*"  Cash  register  slips  will 
not  take  the  place  of  a  set  of  books,*"  **'  •"  Neither  will  invoices 
be  sufficient  as  an  inventory,'**  *"  **"  although  it  is  impracticable 


I  at  the  trial,  but  In 
more  than  one-half  of  the  sales  the 
Items  were  not  copied.  Held,  that  the 
fact  that  several  Items  which  were 
sold  on  credit  wore  not  shown  io  the 
ledger  In  no  way  affected  the  complete- 
ness of  the  record  as  to  the  value  of 
the  Koods  sold,  and  that  the  condition 
of  the  policy  waa  sufllclently  compiled 
with.— Scottish -Union  A  National  Ids. 
Co.  V.  Andrews  A  Uatthena,  8>  S.  W. 
*19. 

4B1.  The  queatton  whether  there  had 
been  a  substanUal  compliance  with  an 
tron-safe  clause,  requtring  the  preser- 
vation of  an  Itemized  Inventory  of  the 
stock  Insured,  was  properly  taken  from 
the  Jury,  where  the  evidence  showed 
that  the  loss  of  the  Inventory  resulted 
from  the  neslecl  of  employes  of  the 
assured  who  were  authorized  to  use 
IL  Judgment,  Kemendo  v.  Western 
Assur.  Co,  of  Toronto,  Canada  (Civ. 
App.  1900)  67  S.  W.  2(3.  reversed.— 
Western  Assur,  Co,  V,  Kemendo,  80  8. 
W.    661. 

4n.  The  Inventory  of  goods  on 
hand  taken  two  or  three  days  before 
the  Are  cannot  take  the  place  of  the 
accounts  of  cash  sales  required  by  the 
policy  to  t>e  kept  by  Insured. — Scottish 
Union  ft  National  Ins.  Co,  v.  Weeks 
Drug  Co,,  lis  S,  W.  108E.  See  H  Cent. 
Dig.  Insuranoe,  II  Si2-U3.) 

4S8.  The  provision  In  a  policy  of 
Insurance  that  Insured  will  keep  ac- 
counts showing  sales  of  goods  In  some 
place  not  exposed  to  Are  is  material 
to  ths  risk,  though  Insured  made  an 
Inventory  of  his  goods  on  hand  two  or 
three  days  before  the  dre.  Hence 
Styles'  Ann.  Civ.  St.  Sup.  1903,  Art. 
i096a.  providing  that  mlarepresenta- 
tlons  will  not  avoid  a  policy  unless 
they  are  material,  does  not  apply, — 
Id. 

4B4.  The  failure  of  insured  to  keep 
an  account  of  his  cash  sales  of  goods. 
a«  required  by  the  policy,  Is  a  for- 
feiture of  the  Insurance  as  a  matter 
of  law. — Id. 

4BB,  The  requirement  of  a  lire  pol- 
icy that  Insured  keep  a  set  of  booke, 
clearly  prexentlng  a  record  of  all  sales 
■nd  purchases,  la  not  complied  with  by 
th;  preservation  of  slips  from  a  cbbIi 
register.     Judgment  Delaware  Ins.  Co. 


V.  Monger  ft  Henry  (Civ.  App.  1903} 
74  B.  W,  792,  amrmed. — Uonger  A  Hen- 
ry V.  Delaware  Ins.  Co.  TS  S.  W.  T,  IT 
Tex.  362.  ^ 

406.  Where  the  Insured  In  a  flre 
policy  containing  an  Iron -safe  clause 
keeps  the  books,  etc.  In  an  Iron  safs 
believed  by  him  to  be  flre  proof,  and 
of  the  kind  understood  to  be  Qreproof, 
the  clause  Is  complied  with,  though 
the  books,  etc.,  while  tn  the  safe,  an> 
destroyed  by  lire. — Underwriters  Plre 
Aas'n.  V,  Palmer  ft  Co.,  74  B,  W.  «08. 

4ST.  A  stipulation  In  a  flre  poUcy 
requiring  the  Insured  to  "take  a  com- 
plete itemized  Inventory  of  stock  on 
hand"  requires  the  Insured  to  make 
such  an  inventory  as  will  show  on  Its 
face  the  character  of  the  goods,  and 
an  Inventory  which  for  the  moat  part 
Is  a  mere  summary  of  the  condition  of 
the  goods  Is  not  a  compliance  with 
the  requirement  of  the  policy,— Dela- 
ware Ins.  Co.  V.  Monger  ft  Henry,  74 
8.  W^,   792. 

*B8.  Insured  being,  by  the  plain 
terms  of  his  flre  policy,  required,  on 
condlllon  of  the  policy  otherwise  be- 
coming void,  to  keep  a  flreproof  safe, 
and  to  produce  for  the  Insurer,  •ftor 
a  Ore,  an  inventory  of  the  property 
taken,  by  one  from  whom  he  bought 
the  property,  within  II  months  Iiefore 
he  made  the  purchase  and  received  a 
transfer  of  the  policy,  his  failure  to 
produce  It,  In  the  absence  of  a  showing 
by  him  that  It  was  lost  or  destroyed 
without  fault  or  negligence  on'his  part, 
and  not  by  mere  failure  to  keep  It  In  a 
safe,  prevents  recovery,  though  there 
Ih  ample  proof  that  the  lass  exceeded 
the  insurance.  National  Flre  Ins.  Co. 
V.  J.  W.  Caraway  ft  Ca,  130  S.  W.  4ES. 

4SS.  Rev.  St.  IBtG.  Art.  3a96aa,  as 
added  by  Laws  1903,  c,  69,  declaring 
that  a  provision  tn  A  contract  of  In- 
surance, that  misrepresentations  there- 
render  It  void,  shall  not  be  a  defense 
to  an  action  on  the  contract,  unless 
the  mlsrepreBentation  was  material  or 
contributed  to  the  contingency  On 
which  the  policy  became  payable,  has 
no  application  to  a  covenant  In  a  pol- 
icy to  keep  an  inventory  In  an  iron 
safe  and  produce  It  after  flre. — Id. 
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to  receive  invoices  in  purchasing  farm  produce."'  Although  the 
set  of  boohs  will  show  the  stock  on  hand  a  failure  to  take  an  in- 
ventory will  bap  recoveiy.*"*  *'"  Books  kept  by  others  though 
showing  the  facts  required  to  be  shown  by  the  insured,  are  not 
sufficient  to  sustain  a  recovery.*"*  A  recent  inventory  cannot  take 
the  place  of  the  acconnte  of  cash  sales  required."'  •"  A  failure  to 
take  an  inventory  within  the  time  required  will  avoid  the  policy 


MO.  A  Bubstantlal  compliance  with 
■n  iron-safe  clause,  requiring'  the  prea- 
frvBtlon  of  an  ttemlzed  inventory  of 
the  itock  insured,  is  necessary  to  en- 
title the  BSHUred  to  the  benefits  of  his 
policy,  though  such  inventory,  by  rea- 
Bon  of  the  rspld  changes  in  the  stock. 
iiiti  not  represent  the  CLuantlty  and 
kind  of  stock  on  hand  at  the  time  of 
loEi.  Judgment.  Keinendo  v.  Western 
Acsur.  Co.  of  Toronto.  Canada.  <Clv. 
App.  itOO)  ET  S.  W.  ZHS,  reversed. — 
Western  Assur.  Co.  v.  Kemendo,  60  B. 
W,  «B1. 

401.     The  burden  Is  on  defendant,  in 

goods,  to  sbow  non-compliance  by 
plaintiff  Tith  the  Clauss  requlrinK  set 
of  boolEB  showing  a  record  of  the  busi- 
nen  to  be  kept  in  a  aafe. — Oerman 
IDE.  Co.  T.  PearlBtone,  4G  S.  W.  SIZ.  IS 
Tei.  CIy.  App.  706. 

MB.  In  an  action  on  fire  policies 
providing  that  assured  should  keep  a 
scl  of  books  during  Uvea  of  the  pol- 
icies, Bbowing  a  complete  record  of 
tbe  business  transacted.  Including  all 
pirchaaes  and  sales,  both  for  casli 
and  credit,  and  should  keep  them  In  a 
Ufa  to  li«  produced  in  case  of  loss, 
the  court  properly  refused  to  direct  a 
verdict  for  defendant  on  the  ground 
UiH  there  was  not  a  substantisl  com- 
pliance with  auch  provision;  all  the 
books  for  the  year  in  which  the- tire 
Mcurred  In  August,  Including  January 
ud  July  Inventories,  having  been  pro- 
duced the  policies  having  been  Is- 
mied  the  preceding  year,  one  (n  Sep- 
lemtier  and  the  other  October  4th,  the 
lalEer  and  Journal  for  the  entire  per- 
iod being  prcMluced,  also  the  petty  cash 
covering  all  the  time  after  October 
list;  the  ledger  showing  all  the  pur- 
cbtaia,  and  all  the  sales  by  months, 
and  to  whom  made,  though  not  the 
Itdina  thereof,  and  It  not  being  clearly 
■hoWD  what  the  cash  twok  contained. 
—Oerman  Ins.  Co.  v.  Pearls  tone,  45 
S.  V.  8K.  18  Tex.  Civ.  App.  706. 

Ml.  A  policy  required  insured  to 
keep  a  set  of  books  presenting  a  clear 
record  of  the  business  transacted.  In- 
cluding sales,  and  failure  to  do  so 
*u  to  avoid  It.  Insured  made  credit 
Mies  to  dilferent  persons  before  the 
Are.  which  were  not  shown  by  the 
l«*a  Other  sales  were  entered  In 
ibe  Journal,  cash,  and  day  book,  but 
not  iu  the  ledger,  and  Insurer  was 
charged   with    them   In    tbe   proof   of 


loss.  Held,  that  the  eondlUon  had 
been  violated. — Seville  v.  Merchants' 
Ins.  Co.,  46  S.  W.   114. 

484.  A  policy  of  insurance,  requir- 
ing the  Insured  to  keep  an  inventory 
of  their  merchandise  stock,  and  pro- 
duce it  In  case  of  loss.  Intends  a  de- 
tailed and  Itemized  enumeration  of 
the  articles  composing  the  stock,  with 
the  value  of  each.— Roberts,  Willis  & 
Taylor  Co.  v.  Bun  Mutual  Ins.  Co..  48 
8.  W.  see.  It  Tex.  civ.  App.  ttS. 

4BS.  The  iron-safe  clause  in  an  in- 
surance policy  Is  a  promissory  war- 
ranty, and  not  a  mere  representation. 
—Roberta,  Willis  A  Taylor  Co.  v.  Sun 
MUt.  Ins.  Co.,  48  S.  W.  BBS,  1»  Tm. 
Civ.  App.   33B. 

488.  Failure  to  comply  with  a  clause 
requiring  an  Inventory  of  stock  to  be 
kept  in  a  fireproof  safe  will  not  avoid 
the  policy,  where  such  Inventory,  by 
reason  of  the  rapid  Changes  in  the 
stock,  will  furnish  but  meager  evidence 
of  the  loss. — Kerne  ndo  v.  Western 
Assur.  Co.  of  Toronto,  Canada,  GT  S. 
W.   ZS3.     Reversed  60  B.  W.  661. 

4A7.  There  being  no  cotton  Insured 
by  a  policy  on  a  cotton  gin,  and  no 
claim  made  for  the  loss  of  any,  a 
promissory  warranty  relating  to  keep- 
ing a  "correct  account  of  the  cotton 
put  Into  and  taken  out  of  the  gin 
house"  becomes  immaterial. — Hartford 
rire  Ins.  Co.  v.  Walker,  60  8.  W.  BID. 
Reversed   61   8.   W.    Til. 

480.  Under  an  insurance  policy  re- 
quiring Insured  to  take  a  yearly  In- 
ventory, or.  If  none  was  had  within 
IZ  months  prior  to  the  Issuance,  re- 
quiring one  to  be  taken  within  tO 
days  thereafter,  insured's  failure  to 
take  such  Inventory  within  SO  dars, 
none  having  been  taken  within  1! 
months  previous,  will  bar  recovery. 
though  he  kept  a  set  of  books  from 
which  might  be  ascertained  the  stock 
on  hand  at  any  time. — National  Union 
Fire  Ins.  Co.  v.  Walker,  1E6  8.  W. 
lOBE.  ,    , 

Ing  a  clause  requiring  the  assured  to 
produce  account  books  and  vouchers 
in  case  of  loss  by  Are,  Is  not  avoided 
by  failure  or  refusal  to  produce  them, 
unless    the  policy    provides    in    express 

failure  or  refusal  may  be  proven,  and 

fore  the  Jury  as  to  the  extent  of  tbe 
loss. — Uon  Fire  Ins.  Co.  v.  Starr,  (Tax.) 
13   S.  W.    46. 
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and  it  cannot  be  revived  without  the  insurers  consent  to  the  in- 
ventory being  taken  subsequently.*^  Incidentally,  the  fact  that 
there  are  some  items  of  loss  sued  for  which  do  not  appear  on  the 
inventory  does  not  prove  that  the  inventory  was  incomplete,"' 
where  some  time  has  elapsed  and  additions  have  been  made  to  the 
stock  in  the  interval.  Where  the  insured  keeps  part  of  his  goods 
in  cold  storage  his  books  must  show  the  quantity.*'*  (For  farther 
fact  cases  showing  non-compliance  with  the  provisions  of  the  iron- 
safe  clause  see  Ann.  437,  462,  463,  473,  481.) 


470.  ProvlMlona  of  policy  as  to  keep- 
ing Inventory  and  set  of  bcroks  held 
not  to  be  conatmed  as  spplrlnK  to  all 
the  property,  unless  Its  eipress  pro- 
vlslona  compcllGd  such  construction. — 
State    Mut.    Fire    Ins.    Co.    v.    Kellner, 

leg  s.  w.  esq. 

471.  Fire  Insurance  policy,  apeciry- 
Ing  different  amounts  of  Insurance  on 
building,  furniture  and  nitures,  and 
stock  of  mercliajidlse,  held  severable 
and  failure  to  take  Inventory  or  keep 
books,  as  required  therein,  did  not 
avoid  the  Insurance  on  the  building, 
furniture    and    dxturas. — Id. 

47S.  Insured's  failure  to  take  In- 
ventory as  required  held  to  bar  recov- 
ery, tliourh  he  kept  a  sat  of  books 
from  which  migiht  be  ascertained  the 
stock  on  hand  at  any  time.  National 
Union  Fire  Ins.  Co.  v.  Walker,  lee  B. 
W.  loss.  See  38  Cent.  Die  Insurance, 
M   8GZ.  BE3. 

473.  Facts  held  Insufflclent  to  show 
a  sudlclent  clasalflcatlon  of  cotton  In 
storage  covered  by  certain  policies, 
precluding  plain tltTs  recovery  thereon. 
— Royal  Bxchange  Assur.  of  London, 
Eng-.,  V.  Rosborough,  IIS  8.  W.  70. 

474.  Where  insured  was  In  the  pro- 
duce business  handling  large  quanti- 
ties of  eggs,  which  In  part  were  kept 
In  cold  storage,  he  must  keep  hla 
books  so  as  to  show  what  eges  were 
removed  from  his  store  and  placed  tn 
cold  storage. — Teutonla  Ins.  Co.  v. 
Tobias.  l*b  S.  W.  2EI. 

1/n.  There  could  be  no  breach  of  a 
Ciause  of  an  Insurance  policy  requir- 
ing that  the  Inventory  be  made  within 
10  days,  until  the  expiration  of  such 
10  days.— Royal  Ins.  Co.  v.  W.  P. 
Wright  A  Co.,   U8   S.  W.  824. 

475.  Where  a  fire  insurance  policy 
provided  that  the  assured  would  take 
a  complete  Itemized  Inventory  of  the 
Stock  on  hand  at  least  once  each  cal- 

Buch  a  statement  to  meet  the  requlre- 


tlslly   E 
the  sto. 


-Id. 


of    the 


Dor  rob -Kelly  Man 
Ins.  Co.,  13S  S.  Vf.  lias,  afflrmlng  Judg- 
ment Orient  Ins.  Co.  v.  Dorroh-Keliy 
Mercantile  Co.  (Civ.  App.  1910)  128  S. 
W.   6ie.      See    28    Cent.   Dig.    Insurance. 

H  ssi,  ssa. 

477,     An   Invoice   under  a   Sre  insur- 
ance policy  is  not  complete  and  Itemli- 


47a.  Where  there  was  omitted  pur- 
posely from  an  Invoice  articles  of  the 
value  of  fS.OOO  or  14,000,  such  omission 
Is    not    Inslgnincant   where    It    was    not 

which  the  articles  so  omitted  could  be 
established  as  having  been  In  the  stock 
at  the  time  the  policy  was  Issued,  and 
the  claim  of  substantial  compliance 
with  the  contract  cannot  be  sustained, 
—Id. 

471.  While  the  otnlsalon  of  articles 
of  t3,000  or  14,000  In  value  from  an 
Inventory  might  have  been  an  over- 
sight on  the  part  of  the  assured,  and 
It  would  not  have  been  any  advantage 
to  the  Insurance  company  to  have  had 
all  of  the  Items  upon  the  Inventory,  the 
court  cannot  vary  the  terms  of  the 
contract  made  by  the  partlea  requir- 
ing a  complete  Inventory. — Id. 

480.  Where  there  waa  no  Inventory 
complying  with  the  requirements  of  a 
policy  taken  within  a  year  prior  to  Its 
iBSuance.  and  there  was  no  Inventory 
In  compliance  with  Its  terms,  taken 
within  30  days  from  the  time  the  pol- 
icy was  Issued,  the  policy  was  forfeit- 
ed.—Id. 

481.  A  lire  policy  provided  that  as- 
sured should  take  a  complete  itemized 
Inventory  of  the  stock  on  hand  at  least 
once  In  each  calendar  year,  and,  un- 
less such  Inventory  had  been  taken 
within  12  calendar  months  prior  to  the 
policy,  one  should  be  taken  within  SO 
days  after  Its  Issuance,  or  the  policy 
would  be  Invalid.  It  also  required  the 
keeping  of  a  complete  set  of  books. 
containing  a  complete  record  of  the 
business  transacted.  Including  all  pur- 
chases, sales  and  shipments,  both  for 
cosh  and  credit,  from  the  date  of  tha 
Inventory.  PtaintltF  began  business 
September  23.  ISOT,  and  his  stock  cov- 
ered by  the  policy  was  burned  June  2. 
1008.  No  Inventory  was  taken  until 
January  J,  1908,  and  from  September 
23,  1901,  till  June  2.  1908,  Insured  fail- 
ed lo  keep  a  set  of  books  showing  pur- 
chases, or  the  cash  and  credit  sales 
made  by  him.  Held,  that  plaintiff 
could  not  recover  on  the  policy. — Ger- 
man Ins.  Co.  V.  Bevlll,  12(  8.  W.  31. 
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(K)  Addttional  losnrance. — In  general,  a  violation  by  the  in- 
Hured  of  a  provision  prohibiting  other  insurance  forfeits  the  policy, 
"•  *""  and  such  a  provision  is  reasonable  and  proper/"  ""  and  a 
concarrent  insurance  clause  which  does  not  provide  for  forfeiture 
for  its  violation  will  not  nullify  such  a  provision."**  A  clause  for- 
bidding other  concurrent  insurance  unless  permitted  is  a  promis- 


es. A  policy  of  dre  Insurance  re- 
qalred  Insured  to  keep  books  cle&rly 
presentlitK  a  complete  record  of  bual- 
neas  traniwcted.  Including-  Bhlpments 
from  the  date  of  inventory,  provided 
tor  In  a  previous  section  of  the  policy, 
and  during-  the  continuance  of  the  pol- 
icy, and  that  on  failure  to  produce 
such  books  the  policy  should  became 
void,  and  sucb  failure  should  be  a  bar 
to  recovery  on"  the  policy.  Insured 
shipped  Koods  from  his  stock  amount-. 
Ids  to  t^TS,  and  no  entry  of  such  ship- 
ments vas  made  In  his  books,  but 
there  wax  evidence  that  Insured  kept 
a  list  of  the  g-oods  shipped.  Act  of 
March  ZT.  1903  (Acts  I8th  L.ee.  c.  69} 
Saylea'  Ann.  Civ.  St.  Supp.  1S97- 
ItOI.  Art.  E09Saa,  provides  that  any 
provision  In  any  contract  of  1 
which  provides  that  the  answer 
statements  made  In  the  applicattoi 


shall  render  the  policy  void,  shall  be  of 

no  effect,  unless  It  be  shown  that  the 
matter  or  thins  misrepresented  was 
material  to  the  risk,  or  actually  con- 
tributed to  the  contingency  or  event 
on  which  said  policy  became  due  and 
payable,  and  whether  It  was  material 
■nd  so  contributed  shall  be  a  question 
of  fact  for  the  court  or  Jury  trying 
such  case.  Held  that  the  statute  did 
not  apply  to  the  provision  aa  to  keep- 
ing books,   and   that  a  verdict   should 


Ki. 

183.  Provision  of  policy  on  stock 
of  merchandise  reaulrlnfi  taking'  of  In- 
ventory, and  declarlnir  that  non-com- 
pliance would  avoid  policy,  held  valid 
and  en toreeable.— Hartford  Fire  Ins. 
Co.  V.   Adams,   1E8    S.   W.   231. 

W4.  Policy  held  avoided  by  failure 
to  take  Inventory  within  30  days  as 
required  therein,  and  not  capable  of 
being  revived  without  the  Insurer's 
cDoaent  by  taking  the  Inventory  subse- 
Quently. — Id. 

4BB.  Where  a  policy  of  Insurance  on 
a  stock  of  merchandise  required  the 
taking  of  an  Inventory  and  provided 
that  It  should  be  void  unless  this  was 
done,  the  Insurer  could  not  be  com- 
pelled to  accept  the  Invoices  of  the 
goods    purchaaed    by    the    Insured    In 


—Id. 


Sayles'  Ann.  Civ,  Bt.  1914,  Arts,  48T4a, 
tSTib).  providing  that  no  breach  by 
Insured  of  any  provision  of  any  lire 
Insurance  policy  upon  personalty  shall 


avoid  It  unless  It  contributed  to  cause 
the  loss,  has  no  application  to  permit 
Insured,  who  has  broken  the  stipula- 
tion of  his  policy,  Insuring  his  Stock 
of  goods,  that  he  should  keep  books, 
etc..  In  an  Iron  fireproof  safe,  to  re- 
cover on  the  policy,  althouRh  the  fall-  "■ 
ure  to  keep  the  books  did  not  contri- 
bute to  bring  about  the  destruction  of 
th«  property. — Commonwealth  Ins,  Co. 
of  New  York  v.  Flnegold,  188  S.  W. 
S33. 

487.  Insured's  failure  to  subirtan- 
tlally  comply  with  the  provision  ot  * 
Are  Insurance  policy  by  falling  to  keep 
his  books  in  a  fireproof  safe  vrlU  de- 
feat his  recovery  on  the  policy;  the 
provision  being  material.— Id. 

488.  Provision  of  policy  requiring 
Insured  to  take  a  "complete.  Itemized 
inventory  of  stock  on  hand,"  held  not 
to  require  that  the  cost  or  value  of 
the  articles  listed  both  In  detail  and  In 
total  be  shown, — Hartford  Fire  Ins,  Co. 
V.   Walker,   163  8.  W.   398. 

489.  Acts  33d  Leg.  c.  lOE,  I  1  (Ver- 
non's Saylea'  Ann.  Civ.  8t,  1014,  Art, 
4GT4a).  refers  to  warranties  to  be  per- 
formed before  the  fire,  and  does  not 
apply  to  a  warranty  requiring  the  pro- 
duction of  books  and  accounts  after 
the  Are,  breach  of  which  could  not  con- 
tribute to,  or  occur  until  after,  the 
loss. — McPherson  v.  Camden  Fire  Ins. 
Co.,   18B  a.  W.   10B6. 

4B0.  An  invoice  of  goods  bought 
during  three  months,  some  time  be- 
fore Issuance  of  a  dre  policy,  does  not 
satisfy  a  provision  of  the  policy  that 
It  shall  become  void.  If  a  complete, 
Itemized  Inventory  be  not  taken  within 
a  certain  time,  unless  one  has  bean 
taken  within  a  certain  time  prior  to 
the  policy, — Mechanics'  Sc  Traders'  Ins. 
Co.  v.  Davis.  187  S.  W,   176. 

481,  WTiere  the  keeping  of  invoices 
and  books  of  entry  by  Insured  was  In 
substantial  compliance  with  the  Iron- 
safe  clause,  he  was  entitled  to  recover. 

161  S.  W.  1162.  See  2S  Cent.  DIr.  In- 
surance. I  B62. 

489.  Provtalon  of  Are  Insurance  pol- 
icy that  Insured  should  take  a  com- 
plete Inventory  of  stock  held  met  by 
Inventory  showing  number  of  pieces 
of  lumber  and  dimensions  of  each  piece 
of  different  kinds  and  total  number  of 
each  kind  separately,  without  showing 
the  class  or  value.-^Camden  Fire  Ins. 
Co,  V.  Yarbrough,  182  S.  W.  6«. 

493.  Where  a  Are  insurance  policy 
required  the  Insured  to  take  and  pre- 
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sory  warranty  and  Btrict  compliance  is  esBential  to  a  recovery."" 
siib  "Where  the  policy  prohibits  additional  ingnrance,  whether  valid 
or  not,  it  inelodes  an  invalid  additional  policy  and  is  enforceable.'" 
In  order  that  other  insurance  shall  constitute  additional  insurance 
within  the  meaning  of  a  policy,  the  property  covered  by  both  poli- 
cies must  be  the  same,  and  the  burden  of  proving  these  facts  is 


Bsrve  In  b  fireproof  safe  «n  Inventory 
or  the  Insured  stock,  the  failure  to 
preserve  such  inventory  or  an  equiv- 
alent thereof  forfeits  the  inaurauce. — 
Royal  Ins.   Co.  v.   Okasaki,   ITT   9.   W. 


4»4.  Where  the  owner  of  an  Insured 
■tock  of  goods  negllg-ently  left  hla  in- 
ventory outside  the  safe  the  night  of 
the  iire,  aJid  16  per  cent,  of  It  was 
thereby  rendered  unintelllKlble,  there 
can  be  no  recovery. — Id. 

40B.  The  requirement  of  a  fire  In-- 
■urance  policy  that  the  Insured  shall 
keep  a  set  of  books  Bbowlng  his  busi- 
ness Is  compiled  with  where  the  book* 
preserved  contain  a  complete  record 
or  the  buslneiB  though  the  Journal  was 
burned. — Id. 

«ta.  The  breach  of  a  provision  of  a 
Are  lneuranc«  policy,  requiring  the  In- 
sured to  take  an  annual  Inventory  and 
to  keep  a  complete  record  of  his  bual- 
nesB,  bars  a  recovery;  the  provisions 
or  Vernon's  Salyes'  Ann.  Civ.  BL  Iftll, 
Art.  48T4a.  providing  that  recovery 
shall  not  be  defeated  by  breach  or  pro- 
vlaions  which  did  not  contribute  to 
the  loss  or  destruction  of  the  insured 
property,  not  being  appUoable. — West- 
chesUr  Fire  Ins.  Co.  v.  UcMtnn,  Igg 
8.  W.   SB. 


[.  Die.  mannno*.  If  saS-«T8.) 

4iT.  A  policy  providing  th»t  It 
should  be  void  if  the  insured  had  or 
should  thereafter  procure  "any  other 
insurance,  whether  valid  or  naC'  was 
avoided  by  afterwards  procuring  an- 
other policy,  which,  by  reason  of  a 
Blmllar  clause  tbereln,  was  void,  and 
never  attached. — Wilson  v.  Aetiut  laa. 
Co..  S3  S.  W.,  lOBG.  12  Tex.  Civ.  App. 
Git. 

4M.  A  provision  that  consent  to  ad- 
ditional insurance  must  be  endorsed 
on  the  policy  does  not  prevent  recov- 
ery, where  the  local  agent  who  bas 
Authority  to  give  consent,  does  so,  but 
forgets  to  endorse  It  on  the  policy. — 
Oernian  Ina  Co.  v.  Cain.  ST  8.  W.  (67. 

1M.  Evidence  that  plalntlR  moved 
into  his  house  with  part  of  his  furni- 
ture, which  he  Insured,  and  that  he 
subsequently  moved,  and  Insured  the 
rest  without  Intending  to  reinsure  any 
of  the  previously  insured  part  was  In- 
sufficient to  show  that  there  was  no 
double  Insurance  on  any  of  the  fuml- 
ture.  where  the  policies  covered  ap- 
parently identical  furniture,  and  plain- 


tiff failed  to  Inform  the  second  Insurer 
of  the  first  policy,  and  what  part  or 
the  furniture  he  Intended  tbe  second 
should  cover, — Westchester  Firs  Ins. 
Co.  v.  Storm.  IE  8.  W.  SIS,  t  Tek. 
Civ.  App.  3»0. 

SOOb  Where  an  Insurance  company 
expressly  forbade  other  Insurance,  the 
fact   that   a   clause,    "Total   Insurance 

permitted  t „"  wa*  not  filled  in, 

did  not  tend  to  show  that  the  amount 
of  Insurance  was  not  limited. — Labell 
v.  Georgia  Home  Ins.  Co..  IS  8.  W.  IIS. 

BOl.  An  Insurance  company  cannot 
be  held  to  have  consented  to  additional 
Insurance  because  Its  agent,  long  be- 
fore the  policy  was  Issued,  promlaed 
that  consent  would  be  given. — Skst 
Texas  Fire  Ins.  Co.  v.  Blum,  IS  8.  W. 

m. 

BOB.  A  policy  of  Insurance  for  fl.- 
000  was  Issued  upon  property  already 
Insured  for  tSvOOO.  and  provided  that 
If  other  Insurance  were  obtained  with- 
out consent  of  the  company  the  con- 
tract should  be  void.  Additional  In- 
surance tor  tl.DOO  was  obtained.  Upon 
the  policy  In  question,  detached  from 
other  parts  of  It.  were  the  words: 
"Total  concurrent  Insurance.  11.000," 
Held,  the  words  Included  the  amount 
of  the  policy  on  which  they  were  writ- 
ten, and   therefore  Implied  no  consent 

to    tbe    additional    11,000 Elast    Texas 

Fire  Ins.  Co,   v.  Blum,   IS   a.  W,   E72. 

SO.  The  condition  an  a  fire  policy 
that  additional  Insurance  ahall  not  be 
otktalned  without  the  conaent  of  the 
company  Indorsed  on  the  policy  is 
neither  compiled  with  nor  waived  by 
[he  assured  telling  the  company's 
agent  that  he  Intends  to  take  out  ad- 
ditional insurance  when  able,  and  the 
agent  expressing  a  desire  to  write  the 
policy;  and  the  subsequent  procure- 
ment of  additional  Insurance,  without 
the  agent's  knowledge.  Invalidates  the 
first  policy. — New  Orleans  Ins,  Ass'n 
V.  Qrlffin,   IS  S.  W.  SOS.  46  Tex.  2S1. 

S04.  A  policy  provided  that  other 
Insurance,  not  made  known  to  the 
company,  and  consented  to  thereon, 
woitd  avoid  the  policy.  In  an  action 
on  the  policy,  plaintiff  offered  to  show 
that  the  agent  was  Informed  of  the 
other  Insurance,  made  no  objection, 
but  promised  to  Indorse  It  on  the  pol- 
icy; that  plaintiff  relied  on  such  prom- 
ise; and  that.  Just  bsfore  the  loaa,  the 
agent  arranged  to  renew  the  policy, 
and  made  a  memorandum  for  renewal 
containing  such  reinsurance,  but  never 
indorsed  It  on  the  policy.    Held,  that 
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on  the  mBarer."""  The  procurement  of  another  policy  without  the 
consent  ol  the  insurer,  where  additional  insurance  is  prohibitecf 
without  sach  consent,  invalidates  the  first  policy,  having  a  similar 
claoBe,"*  ""  "'  even  though  by  good  excuse  or  by  mistake.  A  can- 
cellation of  the  new  policy  after  loss  will  not  prevent  a  forfeiture  of 
the   original  policy."*     Where  concurrent  insurance   is  permitted 


the  company  vas  bound  by  lla  ac- 
qulBcence  In  such  acts  of  Its  aKCnta, 
thouBh  tha  policy  conUJned  a.  clause 
that  no  agent  had  authority  to  bind 
the  company  In  violation  of  any  of  the 
printed  terms  of  the  contract,  and  no 
condition  or  restriction  contained  in 
the  policy,  which  by  its  terms  mar  be 
waived,  shall  be  deemed  to  ha»e  been 
waived,  except  by  distinct  agreemeDt 
contained  In  the  body  of  the  policy; 
this  clause  having  no  reference  to  the 
subject  of  relnaurance.—UorrlBon  v. 
:;o.  of  North  America,  (Tex.) 


«   S.  ' 


.  GOB. 


Though,  to  a  policy  issued  to 
and  paid  for  by  plaintiff,  there  Is  at- 
tached a  memorandum  reciting  that 
the  loss,  if  any,  1b  payable  to  the 
mortgagee,  as  his  Interest  may  appear, 
there  Is  such  an  Insurance  of  plalntlfTs 
Interest  as  to  cause  a  breach  of  a  con- 
dition In  another  policy  issued  to  him. 
against  additional  insurance. — Ouinn 
T.  Phoenix  Ins.  Co.  of  Broohlyn  (Tex. 
Civ.  App.)  31  B.  W.  Eft. 

606.  A  verdict  is  properly  directed 
for  defendant  In  an  action  on  a  Are 
policy  providing  that  it  shall  be  void 
If  additional  insurance  Is  procured 
Hithout  a  permit  indorsed  on  the  pol- 
icy; Insurance  to  the  amount  of  |10.- 
EOO  being  on  the  property  at  the  time 
at  loss,  the  permit  allowins  only  t?,- 
OOO,  a  permit  for  (10,000  being  refua- 
■ed  by  the  ag-ent,  who  stated  at  the 
Ume    that    he    would    not    endor 


InsL 


!    It 


was  taken   out;  and  the  compe..  ^    

having  been  notitted  that  insurance  In 
excess  of  IT, OOO  had  been  taken. — 
Works,  Prltchett  ft  May  v.  SprlnRfleld 
Fire  &  llarlne  Ins.  Co..  79  S.  W.  42. 

507.  A  clause  in  a  fire  Insurance 
policy  forbidding  other  concuFrent  In- 
surance unless  permitted  Is  a  prom- 
issory warranty,  so  that  strict  complin 
ance  therewith  Is  essential  to  a  recov- 
ery.—Gross  V.  Colonial  Assur.  Co.  121 
8.  W.  BIT.  See  28  Cent.  Dig.  Insur- 
ance. It  8EB-ST3. 

eOBL  Rev.  St.  lg9B,  Art.  S096aa.  ad- 
ded by  Acts  28th  l^e.  1903,  p.  S4.  ch.  69. 
I  1,  provides  that  any  provision  of  an 
Insurance  contract,  which  provides 
that  asy  answers  or  stalements  made 
therein  or  in  the  application,  if  un- 
true or  false,  shall  render  the  policy 
votd,  shall  be  of  no  effect  unless  the 
matter  misrepresented  is  material  to 
Ihe  risk.  A  flre  insurance  policy  pro- 
vided that  It  should  be  void  if  assur- 
ed then  had,  or  thereafter  procured 
other  Insuranoe.     Held,  construing  the 


statute  under  the  assumption  that  It 
was  enacted  with  knowledge  of  th« 
Judicial  doctrine  of  promissory  war- 
ranties and  representations,  and  re- 
quiring strict  compliance  with  the 
former,  that  it  did  not  abolish  such 
doctrine,  and  the  policy  was  avoided 
by  carrying  policies  In  other  compa- 
nies, 8TG0  In  excess  of  the  flT.DOD  eon- 
current  Insurance  permitted,  and  the 
small  amount  of  the  excess,  compared 
with  the  total  Insurance  permitted,  did 
not  excuse  the  violation  of  the  provl- 

BOO.  In  order  that  other  Insurance 
shall  constitute  '^Jdltlonal  Insurance" 
within  the  meaning  of  a  policy,  the 
property  covered  by  both  policies  must 
be  the  same,  and  the  burden  of  proving 
these  facts  Is  on  the  insurance  com- 
pany.—Norwich  Union  Fire  ins.  So- 
ciety v.  Cheancy  Bros.  IZS  S.  W.  llfli. 

510.  Where  Insurer  claimed  that. 
after     Insured     acquired     information 

mitted  on  adjoining  property,  he  took 
out  another  policy  covering  the  prop- 
erty destroyed,  such  fact,  if  true,  did 
not  constitute  auch  fraud  as  would 
be  a  defense  to  the  policy  sued  on. 
unless  in  procuring  such  oddltiontkl 
Insurance       defendant       exceeded       the 

ted  by  the  policy  In  suit.— Hartford 
Fire  Ina.  Co.  v.  Dorroh,  138  S.  W.  4SE. 

011.  A  stipulation  In  a  lire  policy 
that  It  shall  be  void  on  Insured  pro- 
curing, without  notice,  additional  in- 
surance, whether  valid  or  not.  Includes 
an  Invalid  additional  policy,  and  is  en- 
forceable.— National  Union  Flre  Ins. 
Co.  v.  Dorroh,  133  S.  W.  47B 

Bia.  An  original  Are  policy  stipu- 
lated that  It  should  be  veld  on  insured 
procuring  additional  Insurance,  valid 
or  invalid.  In  excess  of  concurrent  in- 
surance allowed.  Insured,  under  the 
mistaken  belief  that  other  Insurance. 
within  the  amount  of  the  concurrent 
Insurance  allowed,  had  expired,  pro- 
cured a  new  policy,  but  because  the 
other  inaurance  was  in  force,  the  new 
policy  exceeded  the  amount  of  con- 
current insurance  allowed.  Held,  that 
the  original  policy  woe  Invalidated  by 
the  procurement  of  the  new  policy. — 
Id. 

B13.  Where  an  original  flre  policy 
was  Invalidated  by  Insured  procuring 
B  new  policy  in  excess  of  the  amount  of 


cellation  of  the  new  policy  after  a  flre 
aid  net  prevent  a  forfeiture  of  the 
original   policy.— Id.  , 
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but  total  insurance  is  limited  to  three-fourths  of  the  actual  cash 
value,  concurrent  insurance  and  over-valuation  do  not  avoid  a 
policy  in  the  absence  of  an  intention  to  defraud,'^*  The  fact  that 
the  excess  insurance  is  small  as  compared  to  the  total  insurance 
permitted  will  not  excuse  a  violation  of  the  additional  insurance 
provision  in  a  policy  although  the  statute  says  that  misrepresenta- 
tions must  be  material  to  avoid  a  contract.*"^  Where  the  insured 
carried  excess  insurance  on  the  theory  that  it  was  a  co-insurance 
policy  they  could  not  recover  on  a  concurrent  policy  limiting  the 
total  amount  to  be  carried,  which  was  the  policy  contracted  for, 
in  view  of  the  classification  of  such  property  by  the  State  Insur- 
ance Board.'"  It  ie  held  that  the  fact  that  the  blank  space  for 
the  amount  of  total  insurance  permitted  is  not  filled  in  does  not 
tend  to  show  that  the  amount  of  insurance  was  not  limited,""  A 
policy  payable  to  a  mortgagee  as  his  interest  may  appear,  recites 
such  an  interest  in  the  mortgagor  as  to  cause  a  breach  in  another 
policy  issued  to  hira  as  to  additional  insurance.""'  An  owner's 
policy  is  not  void  because  a  lien  holder  procures  additional  insur- 
ance without  the  former's  authority.''^  Incidentally,  it  is  held  that 
a  conveyance  of  property  insured,  reserving  a  vendor's  lien,  and 
assignment  of  the  policy  creates  a  new  contract  of  insurance  in 
which  the  vendees  are  the  insured.""  Therefore,  the  act  of  the 
husband  of  the  purchaser  from  the  insured  in  obtaining  other  in- 
surance does  not  forfeit  the  first  insured's  rights  under  the  policy.'" 
The  words  "total  concurrent  insurance"  include  the  amount  of  the 
policy  on  which  they  are  written.'"*  The  procurement  of  a  policy 
because  of  fear  of  arson  on  the  adjoining  property  does  not  con- 
stitute such  fraud  as  will  be  a  defense  unless  the  total  concurrent 
insurance  permitted  is  exceeded.""  {For  facts  showing  double  in- 
surance on  furniture,  see  Ann.  499.)     (For  facts  not  showing  ad- 

S14.     A  policy  provided  that.  'In  the  without  Insurer'B  consent  Is  reasonable 

event  of  loas  by  Are  on   the  property  and  proper. — Orient  Ins.  Co.  v.  Prather, 

covered    under    thla    policy,    thla    com-  62  S.  W.  89.  2E  Tei.  Ctv.  App.  446, 

pany  shall  not  be  liable  for  an  amount  SIS.     Under  Act   Sept.   6.   1910    (Acts 

greater  than   three-CourthB  of  the  act-  31st   LeR..    1th   called   Seas.   ch.   6.    par. 

ual     loss    on     each     Item     of    property  IH}  concurrent  policy  of  Are  tnsulrance 

covered.     •     •     •     and.    In    the    event  with  a   stipulation   prohibiting  an   In- 

of    additional    Insurance     hereon,     this  surance    In    excess    ot    flS.OOO,    which 

company   shall   be   liable   for   Us   pro-  was   the   policy   contracted   for,    could 

portion  only   of  three-fourths  of  such  not  support  assured's  recovery,  though 

loss   on   each    Item,    not   exceedinic    the  tliey   had   carried  excess   insurance,   on 

amount    Insured    on    each    such    item,  the   theory    thai    It   was   a.   coinsurance 

Other  concurrent  Insurance   permitted.  policy.  In   view  of  the  cl ass  1  flea tlon  of 

but    total    Insurance    shall    at    no    time  the    property    by    the    state    insurance 

exceed  three-fourths  of  the  actual  cash  board.— Reliance   Ins.    Co.    of   Fhlladei- 

value    of   each    item    of    the    property  phia  v,  Dalton.  ISO  S.  W.  fiSS. 

hereby  covered."    Held,  that  concurrent  817.     Under    a    policy    ot    lire    Inaur- 

Insurance    and    overvaluation    did    not  anee.  held,  that  act  of  husband  ot  pur- 

avold  the  policy,   in   the  absence  ot  an  chaser  from  Insured  in  obtaining  other 

Intention      to      defraud. — Pennaylvanla  insurance     on     the     property     did     not 

Fire    Ins.    Co.    V.    Waggener,    87    8.   W.  forfeit  the  flrat  insured's  rights  In  tho 

S41.  policy. — Dumphy  v.  Commercial  Union 

BIS.     A  stipulation  Id  a  policy  avoid-  Assuh-.  Co.  Limited,  of  London,  1T4  S. 
'.aken  out  W.  814. 
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ditional  mearance  because  of  failure  to  demand  policies  of  agent, 
see  Ann.  518.) 

(a)  Oonsent  of  Agent  to  Additional  Insnranoo.— A  provision 
that  consent  to  additional  insurance  must  be  endorsed  on  the  policy, 
does  not  prevent  recovery,  where  the  local  agent  who  has  author- 
ity to  pve  consent,  does  so,  but  forgets  to  endorse  it  on  the  pol- 
icy.*** In  such  a  case  the  insurer  is  bound  by  the  acts  of  the  agent 
even  though  the  policy  stipulates  to  the  contrary.'"'*  However,  the 
insurer  cannot  be  held  to  have  consented  where  the  agent,  long 
before  the  policy  was  issued  promised  that  consent  would  be 
given. '"^  Neither  is  the  provision  as  to  additional  insurance  com- 
plied with  or  waived  by  the  insured  informing  the  agent  that  he 
intended  to  take  out  additional  insurance  when  able."" 

(L)  Assignment  of  Policy— <1)  Rights  of  Assignee.— The  as- 
signee of  a  policy  is  affected  with  the  knowledge  of  her  agent  re- 
garding a  previous  forfeiture  and  therefore  cannot  claim  a  waiver 
of  snch  forfeiture  by  the  insurer's  consent  to  the  assignment.'" 

(2)  Assignment  as  Collateral  Security. — Where,  after  assignment 
to  the  mortgagee  as  additional  collateral  security,  the  insured  con- 
veyed the  property  insured  without  notice  to  the  insurer  or  mort- 


518.  In  an  aotion  on  a  poltci'  pro- 
'vHIng  that  It  atiould  be  votd  in  case  of 
other  Insurance,  It  appeared  that,  two 
years  before  the  Iseuance  of  the  policy. 
Insured  had  applied  to  an  asent  for 
Dther  Insurance.  The  policies  were  Is- 
sued for  three  years,  and  the  prem- 
InmB  paid  by  the  Insurance  acent;  In- 
sured testlfytnr,  thouch  that  he  onl) 
applied  for  the  Insufrance  for  one  year, 
and  did  not  know  that  the  policies  were 
Issued  for  three  years.  The  policies 
-were  not  delivered  to  Insured,  but  were 
retained  by  the  agent.  Held,  that  In- 
sured, by  failure  to  demand  the  policies 
from  the  Eisent  will  not  be  held,  as  s 
matter  of  law.  to  have  acguleaced  in 
tfielr  Issuance,  so  as  to  rendir  them 
vaUd  and  thelreby  avoid  the  policy  In 
suit  for  failure  to  disclose  such  ad- 
ditional Insurance — Fhoenlz  Ins.  Co. 
V.    Haeue    (Tex.    Civ.    App.)    34    S.    W. 

Blft  VlolaUon  by  Insured  of  a  pro- 
vision In  a  fire  poUcy  prohibiting  other 
Insurance  forfeits  the  policy. — Dumphy 
y.  Coromerclal  Union  Assur.  Co.,  Lim- 
ited,   of   London.    142   8.  W.    IIS. 

6M.  A  conveyance  of  property  In- 
sured, reservlns  to  the  vendohr  a  Hen 
(or  the  unpaid  portion  of  the  price  and 
asalsnment  of  a  lire  policy  thereon, 
held  to  create  a  new  contract  of  in- 
surance In  which  the  vendees  were 
the   "Insured."— Id. 

Ml.  Where  a  lien  holder  procured 
additional  Insurance  without  authority 
of  the  owneh-,  who  had  procured  a 
policy  etlpulatlns  that  it  should  be 
Told  if  Insured  procured  other  insur- 
ance, the  owner's  policy  was  not  void. 


— Olnners'  ISvt.  Underwriters  of  San 
Anselo,  Tex.,  v.  WJley  &  House,  147 
B.  W.   «29. 

Saa.  A  condition  that  a  Are  insur- 
ance policy  Bhan  be  void  If  any  of 
the  insured  property  Is  then  Insured 
la  reasonable. — Westchester  Fire  Ins. 
Co.  V.  Bto'rm  (Tex.  Ctv.  App.)  2S  S. 
W.  818. 

aSto.  A  provision  that  a  policy 
should  be  void.  In  the  absence  of  a^se- 
ment.  If  Insured  procured  other  in- 
surance, was  not  nullified  by  a  con- 
current Insurance  clause  which  did 
not  provide  for  forfeiture  for  Its  vio- 
lation.— Aetna  Ins.  Co.  v.  Waco  Co., 
189  9.  W,   SIE. 

SflSb.  Clause  In  an  Insurance  policy 
forbidding  concurfrent  Insurance  In  ex- 
cess of  amount  allowed  Is  a  promlBBory 
warranty,  the  breach  of  which.  In  the 
absence  of  waiver  or  estoppel,  will 
avoid  the  policy.— Mechanics'  &  Trad- 
ers' Ina.  Co.  V.  Dalton,    189  9.  W.    T71, 

(D)  Al 


Slfbta   of  Asstgnee. 

BS3.    The   aealgnee   of  an   Insurance 
policy  is  affected  with   knowledge  her 

agent.  elTectlng  the  asBlgnment.  may 
have  of  a  previous  forfeiture  of  the 
policy,  and,  having  such  knowledge. 
cannot  claim  a  waiver  of  the  forfeiture 
by  the  Insu'rer's  conaant  to  the  as- 
signment— Fire  Ass'n  of  Philadelphia 
V.  Flournoy  (Tex.  Sup.)  IB  8.  W.  7»8: 
Northern  Assur.  Co.  of  London  v.  same. 
Id.  T9S. 

Coo<^lc 
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tract  and  that  if  the  notes  were  not  paid  when  due  it  should  be 
void,  the  premium  being  considered  earned.'"  Where  an  open  pol- 
icy provided  that  riBis  covered  by  it  should  be  advised  as  soon  as 
known  to  the  home  office  by  the  insured  but  it  was  shown  that  in 
numerous  instances  the  notice  was  sent  by  the  agent  and  the  losses 
had  been  paid  without  objection,  such  a  course  of  dealing  waived 
the  requirement  of  the  policy  and  estopped  the  insurer  from  set- 
ting up  the  insured's  failure  to  advise  as  a  defense.*'*     (For  facts 


S8l.  Where  the  Inaurad  asked  the 
local  aftent  for  an  extension  when  the 
premium  note  became  due,  but  notlfled 
him  of  his  Intention  to  pay  If  It 
■hould  be  refused,  and  the  agent 
promptly  communicated  this  request 
to  the  tcenerat  otflcers  of  the  company, 
their  silence  for  three  months  there- 
after is  atrons,  If  not  conclusive,  evi- 
dence of  their  consent  to  the  exten- 
sion.— E^Bt  Texas  Fire  Ins.  Co.  v. 
I  Perkey.  24  S.  W.  1080.  B  Tex,  Civ. 
App.  lug.      Reversed  3S   5.  W.   lOBO. 

flSS.  In  an  action  on  an  Insurance 
policy,  where  the  Issue  Is  whether  the 
company  waived  a  condition  of  for- 
feiture for  non-payment  of  the  prem- 
ium notes,  and  plalntlR  proves  that  he 
asked  the  local  agent  for  an  extension, 
and  that  the  latter  stated  that  he 
would  comtnunlcate  with  the  g-eneral 
Office  and  promptly  Inform  pUintUt 
o'  the  reply,  further  evidence  by  plain- 
tiff, that  he  relied  on  the  local  agent 
to  Inform  him  If  the  payment  should 
be  insisted  on,  Is  not  objectionable  aa 
being  Intended  to  elicit  plalntlfTs  mo- 
tive in  not  paying. — Bast  Texas  Fire 
Ina.  Co,  V.  Perkey,  24  S.  W.  lOSO,  6 
Tex.  Clv.  App.  ess.  Reversed  26  S.  W. 
lOBO. 

6B3.  Where  a  Are  policy  provided 
that  It  Bliould  be  void  where  the  haz- 
ard as  to  the  subject  of  Insurance  was 
Increased  by  any  means  within  the 
knowledge  or  control  of  Insured,  and 
the  hazard  came  from  the  presence  or 
the  keeping  of  gasoline  on  the  pretn- 
Ises,  elsewhere  provided  against  in 
the  policy,  and  Insurer  Impliedly  waived 
the  latter  condition.  It  could  not  inalst 
that  the  Increased  haiard  was  not  also 
waived. — American  Cent  Ina.  Co.  v. 
Chancey,  127  S.  W.  5TT.  See  2S  Cent. 
Dig.  Insurance,  11   I02fi.  102T,  lOtO. 

684.  Where  an  open  policy  of  ma- 
rine Insurance  contained  a  atlpulatlon 
that  risks  covered  by  It  should  be  ad- 
vised, as  soon  as  known  to  the  insured, 
to  the  company  at  Its  borne  oDlce,  by 
telegram  or  letter,  but  In  numerous 
cases  under  the  policy  the  notice  was 
not  sent  by  ptalntlff.  but  by  the  com- 
pany's agent  when  application  was 
made  to  cover  a  shipment,  and  that  the 
company  had  always  accepted  such 
risks  and  the  premiums  therefor,  and 
had  paid  losses  thereon,  without  ob- 
jecting that  plalntltl  had  not  advised 
tliem  of  the  risk,  such  course  of  deal- 


ing constituted  a  waiver  of  the  re- 
quirement of  the  stipulation,  and 
estopped  the  company  from  setting  up 
plaintiff's  failure  to  advise  as  a  de- 
fense to  a  claim  for  a  loss. — Insnrance 
Co.  of  North  America  v.  Bell.  CO  9. 
W.   282. 

Sas.  Where  a  Are  policy  provided 
that  time  was  of  the  essence  of  the 
contract,  and  that,  if  the  premium 
notes  were  not  promptly  paid  when 
due,  the  policy  should  be  void,  and  the 
premium  note  declared  that  the  policy 
should  be  void  on  failure  to  pay  the 
note  at  maturity,  without  notice  to  In- 
sured, but  that  If  It  was  not  paid  at 
maturity  the  full  membership  fee  and 
premium  should  be  qonsidered  earned 
during  the  currency  of  the  policy,  and 
the  note  should  be  payable  without 
reviving  the  policy  or  any  of  Its  pro- 
visions, an  extension  of  time  tor  pay- 
ment of  the  note,  not  granted  until 
after  It  had  matured,  and  collection 
of  the  note  after  loss,  did  not  eatop 
the  Insurer  from  In  sis  ting  on  a  for- 
feiture of  the  policy  for  the  failure  to 
pay  the  note  at  maturity.^Texas  Fire 
Ins.  Co.  V.  Knights  of  Tabor  Lodge  of 
Camp  County,   T4   S.  W.   SOS. 

Sae.  A  policy  of  Insurance  on  lum- 
ber contained  a  clause  that  a  clear 
space  of  200  feet  should  be  maintained 
between  the  lumber  and  any  wood- 
working establishment.  Subsequently 
a  planing  mill  was  erected  within  ItS 
feet  of  the  lumber,  and  the  Insurance 
company  was  notlded  that  the  Insured 
wished  to  cancel  the  lumlier  policy 
and  Insure  the  mill,  which  was  done. 
The  company's  agent  saw  the  lumber 
when  the  channe  of  Insurance  was  ef- 
fected, but  paid  no  attention  to  the 
amount  of  the  clear  space.  The  man- 
ager of  the  mill  stated  that  he  told 
the  agent  he  was  contemplating  re- 
insuring the  lumber,  whereupon  the 
agent  stepped  the  distance,  and  said, 
as  the  lumber  was  then  situated,  the 
rate  would  be  21  per  cent.,  but  with  a 
200-foot  space  he  could  give  1  per  cent. 
rate.  Afterwards  a  policy  waa  Issued 
on  the  lumber  tor  2)  per  cent.,  contain- 
ing B  200-foot  clear-space  clause,  and 
was  received  and  retained  by  the  as- 
sured without  reading.  Held,  that  no 
waiver  of  the  clear-space  clause  could 
be  Implied  from  such  evidence — Keller 
v.  Liverpool  &  L.  &  Q.  Ins.  Co..  » 
a.   W.   its.     n  Tex.   Clv.   App.   lOS. 
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(M)  Non-Payment  of  Proniiims— <t)  Default  as  Groond  of 
forfeiture  in  Qeoraal. — Where  the  insnrer  agrees  to  look  solely  to 
the  broker  procuring  the  insurance  for  the  premiums  the  non- 
payment of  such  premiums  will  not  forfeit  the  policy."* 

(2)  Extennon  of  Time  of  Payment.— It  was  held  to  be  error  to 
chaise  that  if  the  insurer  failed  to  give  notice  that  a  requested 
extension  of  a  premium  note  was  refused  and  by  silence  led  the 
insured  to  believe  the  extension  was  granted,  by  reason  of  which 
the  insured  failed  to  pay  the  note  when  due  although  he  could  have 
done  so,  such  failure  to  pay  would  not  forfeit  a  policy  providing 
for  forfeiture  in  case  of  non-payment.'" 

(3)  Kxcnses  for  Ntm-Payment. — The  failure  of  the  insured  to 
pay  a  premium  when  due  when  notified  did  not  relieve  the  mort- 
gagee from  such  liability  where  it  had  agreed  to  attend  to  its  pay- 
ment, had  done  so  for  a  long  time  and  had  not  notified  the  insured 
that  it  would  not  continue  to  do  so,""  Where  a  premium  note 
providing  for  forfeiture  if  not  paid  at  maturity,  was  payable  at  a 
certain  place  but  at  the  time  of  such  maturity  was  not  there,  such 
fact  will  not  prevent  forfeiture  in  the  absence  of  proof  that  the 
insured  was  wiUing  and  ready  to  pay  it  at  the  place  where  it  was 
payable.'^* 


(■)  soKPATMKKT  or  PmaMXDIOI. 

34S— Dafamtt  u  OtowUl  at  rorfattma 
iB  OrauM.     (Ma  38  Cm*.  IHr.  &u 
I,  913.) 


S3a  Where  the  Insurer  agreed  to 
look  solely  to  the  broker  procuring 
the  Inaurance  for  the  premiums,  the 
nonpayment  of  a  premium  did  not  af~ 
feet  the  right  of  the  Insured  to  recover 
on  a  Are  policy;  the  Insure'r's  remedy 
belDK  an  action  against  the  broker.— 
Hanover  Fire  Ins.  Co.  v.  Turner,  14T 
8.  W.  62G-    See  S8  Cent  Dig.  Insurance, 


»  t 


,  913. 


960— HxtanalO&  of  VtSM  tot  VaTBCBt. 

5S1.  PlalntifF  took  out  policy  of  In- 
•urance  in  defendant  company,  giving 
tala  notes  for  the  premium.  The  policy 
provided  that  tils  failure  to  pay  the 
nolea  when  due  would  cause  the  poUcy 
to  lapse  from  the  date  of  the  maturity 
of  the  notes.  When  the  second  note 
came  due,  plain tlfC  asked  the  local 
a^ent  for  an  extension,  and  his  re- 
quest was  deferred  to  the  geno'Bl 
manager  of  the  company.  No  reply 
was  received  from  the  general  man- 
ager, and  the  note  was  not  paid,  al- 
though plaintiff  could  have  [«ld  it  If 
required.  Held,  that  It  was  error  to 
charge  that  If  defendant  failed  to  givs 


notloe  that  extension  was  refused,  and, 
by  silence,  led  plalntUT  to  believe  the  ' 
extension  was  granted,  by  reaaon  of 
which  plaintiff  tailed  to  pay  the  note 
when  due,  such  failure  to  pay  would 
not  forfeit  the  policy. — East  Texas 
Fire  Ins.  Co.  v.  Perkey  (Tei.  Sup.) 
8G  S.  W.  lOBO. 


S3S.  Failure  of  Insured  to  pay  In- 
surance premium  when  uotlBed  by  local 
agent  that  it  was  due  held  not  to  re- 
lieve the  company,  the  mortgagee,  from 
liability  where  It  had  agreed  to  at- 
tend to  the  Insurance,  had  done  so  (or 
a  time,  and  had  not  ootlfled  the  In- 
sured that  it  would  not  continue  to 
do  so. — Commonwealth  Fire  In  a.  Co. 
V.  Obenchaln.  1S1  3.  W.  811.  38  Cent. 
Dig.  Insurance,   li    B1E-3B0. 

S33.  Where  a  premium  note  was 
payable  at  a  particular  place,  and  pro- 
vided that  falluVre  to  pay  the  same  at 
maturity  should  forfeit  the  policy,  the 


fact 


that    the    I 


the 


of  payment  at  maturity  i 
prevent  a  forfeiture  of  the  policy  for 
failure  of  Insured  to  pay  the  same,  in 
the  absence  of  proof  that  Insured  was 
ready  and  willing  to  pay  the  note  at 
the  place  where  it  waa  payable. — Texas 
Fire  Ins,  Co.  v.  Knighta  of  Tabor 
Lodge  or  Camp  County,  74  S.  W.  309. 
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that  a  clear-space  clause  therein  is  being  violated  waives  such  pro- 
vision only  to  the  extent  of  allowing  the  insured  a  reasonable  time 
in  which  to  remove  the  lumber.'** 

Failnre  to  Assert  Forfeitnre  or  Gouoel  Policy. — Wlien  an  insurer 
ascertains  that  its  agent  at  the  time  of  writing  the  policy  was  also 
the  agent  of  the  insured  it  is  its  duty  to  cancel  the  policy  promptly 
if  it  desires  to  avoid  it.'** 

Demand,  Aec^tance,  or  Retention  of  PremiomB, — When  a  policy 
stipulates  for  a  forfeiture  for  non-payment  of  premiums  a  demand 
for  and  payment  of  such  premium  constitutes  a  waiver  of  such 
forfeiture,'"  It  is  otherwise  however,  when  the  policy  in  addition 
provides  that  upon  default  in  any  installment  the  insurance  shall 
cease  and  the  installment  shall  be  considered  as  earned.""  A  mere 
demand  for  the  payment  of  a  pant  due  premium,  without  its  pay- 
ment, is  not  sufficient  to  reinstate  a  policy  which  is  forfeited."* 


83a.  Where  an  Inaurer  Issue*  a 
policy  and  accepts  premlumH  thereon 
with  knowledge  of  facts  liist  consti- 
tute a  violation  of  a  provision  In  the 
policy  and  would  make  the  sajne  void 
when  Issued,  such  Insurer  has  waived 
the  provision  violate d.^Hartford  Fire 
Ins.  Co.  v.  Post.  tZ  8.  W.  UO.  2S  Tex. 
Civ.  App.   4!S. 

ess.  Wtiere  a  policy  provides  that 
a  clear  space  of  100  feet  shall  be  kept 
between  loaured  lumber  and  a  dry 
kiln,  the  lasuance  of  a  policy  with 
hiionledse  that  the  lumber  was  within 
less  than  100  feet  of  the  dry  kiln 
waives  such  provision  only  to  the  ex- 
tent of  allowing-  assured  a  reasonable 
time  In  which  to  remove  the  lumber. 
—Hartford  Fire  InH.  Co.  v.  Post.  «Z 
8.  W^.    HO,   26    Tex.   Civ.   App.   428. 

884.  A  condition  against  Incum- 
brances is  waived  by  the  company's 
dellverlns  the  policy  with  knowledfo 
of  the  Incumbrance. — German  Ins.  Co. 
V.  Everett.  46  S.  W.  BE,  18  Tex.  Civ. 
App.    B14. 

ess.  Issuance  of  Insurance  policy 
on  application  containing  the  queatlon: 
"Incumbrance  or  Indebtedneas.  I.  la 
there  any  on  the  alio ve-d escribed  prop- 
erty? •  •  ■  I(  so,  (1)  on  what; 
(i)  to  whom;  (3)  In  what  amount;  (4) 
when  duer'  answered  merely.  "Owe  H. 
IHOO:  •  •  ■  one-half  due  this  year, 
one-half  due  next  year," — Is  a  waiver 
of  omission  In  the  application  to  con- 
tain a  speclflc  answer  as  to  the  ques- 
tion of  "Incumbrances,"  the  Inquiry 
•Jiswered  appearing  to  relate  to  gen- 
eral Indebtedness.— Phoenix  Assur.  Co- 
of  Lriindon  v.  Hunger  Improved  Cotton 
Mach.  Hfg.  Co.,  49  S.  W.  2T1. 

eas.  An  Insurance  company,  which 
has  delivered  a  policy  of  Ineuranca 
with  full  knowledge  tliat  the  Insured 
property  Is  mortgaged.  Is  eatopped 
to  set  up  the  mortgage  In  avoidance 
of  the  policy. — Phoenix  Ins.  Co.  v. 
Wan]    (Tex.  Civ.   App.)    2S  S.W.   783. 


837,  In  an  action  on  an  Insurance 
policy,  the  company  cannot  claim  a 
forfeiture  under  a  condition  that  the 
policy  ahould  be  void  If  the  Insured 
premises  were  mortgaged,  or  other- 
wise Incumbered,  where  the  agent  ef- 
fected the  Insurance  with  knowledge 
of  ft  vendor's  lien  on  the  premises. — 
Hartford  Fire  Ina.  Co.  v.  Josey.  26  S. 
W.  685.      a  Tex.  Civ.  App,   IBO. 


company 


888.    An      Insurance       

estopped  to  claim  that  a  policy  Is 
avoided  by  breach  of  a  condition  there- 
in that  no  other  Insurance  shall  be 
obtained  on  the  property  without  the 
company's  consent.  If  the  agent  who 
Issued  the  policy  Is  notified  by  the 
Insured  of  hie  Intention  to  take  out 
further  Insurance,  and  fails  to  object 
thereto. — Hartford  Fire  Ins.  Co,  v. 
McLemore,    26    3,    W.    028. 

83t.  The  fact  that  an  Insurance 
agent,  without  authority  to  waive  the 
condition  of  the  policy  requiring  a 
true  Btatement  of  the  assu red's  Inter- 
est In  the  Insured  property,  was  noti- 
fied at  the  execution  of  the  contrMt 
that  the  assured' a  interest  was  other 
than  expressed  In  the  policy,  does  not 
preclude  the  company  from  setting  up 
a  forfeiture  of  the  noltcy  for  breach 
of  said  condition. — Westchester  Fire 
Ine  Co.  V.  Wagner  (Tex.  GIv  App.)  tO 
S.   W.   SG9. 


to  OsBoal  or  Baaolaa  F0II07.  (flae  SB 
am.  mg.  &«nzana«,  If  lOST,  1038.) 
840.  Where  the.  Insurer  In  a  Are 
policy  ascertained  that  Its  agent  at 
the  time  of  writing  the  policy  was  also 
the  agent  of  the  Insured,  If  It  desired 
to  avoid  the  policy.  It  was  its  duty 
to  manifest  auch  Intention  promptly. 
— CSerman  Ins.  Co.  v.  Qibbs,  Wilson  A 
Company.  92  8.  W,  IO6S,  rehearing 
denied  S6  8.  W.  760.  Sea  iS  Cent  Dig. 
Insurance,  I  lOSS. 
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Where  the  insurer  receives  the  preminm  with  knowledge  of  the  true 
state  of  the  title  of  the  property  it  is  estopped  -from  urging  the 
defense  that  the  interest  of  the  insured  was  other  than  entire,  un- 
conditional and  sole."'  The  fact  that  the  agent  of  insurer  made 
demand  for  the  premium  and  threatened  suit  would  not  constitute 
a  waiver  of  the  forfeiture  especially  where  it  appeared  that  the 
agent  did  not  have  authority  to  make  contracts  of  insurance.*'* 
After  acceptance  of  a  premium  by  the  insurer  with  knowledge  that 
the  policy  issued  to  one  partner  is  in  fact  partnership  property, 
it  is  estopped  to  deny  the  validity  of  the  policy  on  the  ground  of 
misrepresentation  as  to  ownership.'"  Where  an  agent  was  in- 
structed to  cancel  a  vacancy  permit  upon  expiration  and  a  loss 
occurred  afterwards  the  insurer  did  not,  by  accepting  the  premiums 
after  loss,  without  knowledge  of  the  fact  that  the  building  was 
vacant  at  the  time  of  loss,  waive  the  condition  against  vacancy."* 
(Por  facts  waiving  forfeiture  by  insurer's  failure  to  cancel  a  pol- 
icy and  return  the  unearned  premium,  in  view  of  certain  knowl- 
edge, see  Ann.  642.) 
Conwnt  to  Assignment  of  Policy. — Where  the  insurer  consented 

.  ..  policy  of  Insurance 
provides  for  a  forfeiture  upon  failure 
to  pay  premiums  which  are  to  fall 
due,  but  does  not  stipulate  that  upon 
such  failure  the  overdue  premium  shaU 
be  considered  as  earned,  a  demand  and 
payment  of  such  premium  conetitutea 
a.  waiver  of  the  forfeiture.  But  such 
Is  not  the  case  nhen  the  policy  pro- 
vides that,  upon  default  In  any  install- 
ment, the  Insurance  shall  cease,  and 
the  Installment  be  considered  as  earn- 
ed; for  then  the  insurer  has  the  rlglJt 
to  the  premium,  althousrh  the  Insur- 
ance is  forfeited,  and  hence  demand 
and  payment  of  the  premium  is  no 
waiver. — Cohen  v.  Continental  Fira 
Ins.  Co.,  3   8.  W.   2>S. 

«4B.  Where  the  agent  was  instruct- 
ed to  cancel  a  vacancy  permit  as  soon 
as  It  expired,  and  a  loss  occurred  after 
the  expiration  thereof,  the  company 
did  not,  by  accepting  premiums  after 
loss,  without  knowledge  of  the  fact 
that  the  buUdlns  was  vacant  at  the 
time  of  loss,  waive  the  condition 
axalPBt  vacancy. — McLeary  v.  Orient 
Ins.  Co..   32  S.   W.   683. 

•M,  A  mere  demand  for  the  pay- 
ment of  a  past  due  premium,  without 
Its  payment,  la  not  sufficient  to  re- 
instate a  policy  wiilch  Is  forfeited. — 
Cchen    et    al.    v.    Continental    Fire    Ins. 


041.  Where  an  insurance  company, 
whose  agent  Is  aware  that  property 
covered  by  the  policy  Issued  to  one 
partner  Is  in  fact  partnership  property. 
receives  a  premium  on  the  policy,  It 
is  estopped  to  deny  Its  validity  on  the 
ground  of  misrepresentation  as  to 
ownership, — Continental  Flri  Ins.  Co. 
V.  Cumminss,  T8  S,  W.  3TS,  Judgment 
reversed  Continental  Ins.  Co.  v.  Same 
(190<)    81    8.  W.    70B,   «8   Tel.   116. 

Ma.  The  insurer's  failure  to  cancel 
a  policy  and  return  the  unearned 
premium  held.  In  view  of  certain 
knowledge,  to  waive  forfeiture  of  the 
poUcy.— Hamilton  v.  Fireman's  Fund 
Ins.  Co..   177  B.  W.  173. 

648.  Where  a  policy  of  Are  Insur- 
ance provided  that  the  company  should 
ant  be  liable  for  any  loss  or  damage 
under  the  policy  If  default  should  be 
made  in  the  payment  of  any  premium. 
and  that  the  policy  should  be  void 
If  the  assured  should  neglect  to  pay 
the  premium,  held,  that  the  fact  that 
ail  agent  of  the  company  made  demand 
for  the  premium  after  default  by  the 
Insured,  and  threatened  to  sue  for  It 
If  It  were  not  paid  by  a  certain  day. 
did  not  constitute  a  waiver  of  the  for- 
feiture, so  aa  to  make  the  company 
liable  for  a  BUl>Beiiuent  loss;  especially 
an  it  appeared  that  the  agent  who  acted 
In  the  matter  had  authority  to  receive 
applications,  and  to  collect  premiums 
only,  and  not  to  make  contracts  of  In- 
surance.— Cohen  V.  Continental  Fire 
Ids.  Co.,  saw.  )lfl. 


Co., 


'  Tex.   I 


«47.     An    1  ,.,____ 

celving  the  premium,  with  knowledge 
of  the  true  state  of  the  lltle  of  the 
property,  the  Insurer  Is  estopped  from 
denying  the  right  of  plaintiff  to  re- 
cover on  the  Rround  that  the  Interest 
of  assured  was  other  than  entire,  un- 
conditional and  sole.— Liverpool  &  Li.  ft 
G   Ins.  Co.  V.  Bnde,  (E  Tex.  118, 
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gagee,  it  was  held  that  the  latter,  not  having  assnined  the  obliga- 
tion of  the  insured  to  the  inanrer,  there  was  no  contract  with  him, 
and  the  conveyance  by  the  insured  avoided  the  policy.*'*  Neither 
is  this  defense  invalidated  by  the  statutory  provision  permitting  the 
assignee  of  a  non-negotiable  instrument  to  sue  thereon  in  his  own 
name  upon  assuming  all  legal  defenses  to  which  it  was  subject  in 
the  hands  of  the  previous  owner.*'' 

(3)  Restrictions  on  Aasigiundiit  in  Qvnsnl. — A  clause  in  a  pol- 
icy prohibiting  its  assignment  before  loss  does  not  prohibit  a  mere 
conditional  transfer  to  a  creditor  as  this  would  only  give  the  cred- 
itor a  lien  on  the  proceeds  after  loss  to  secure  his  indebtedness.*** 
An  express  warranty  in  a  policy  that  the  insurance  shall  not  inure 
to  the  benefit  of  any  carrier  is  legal  and  proper  and  in  the  event 
the  insured  contracts  to  give  a  carrier  the  benefit  of  such  insiirance 
the  policy  is  forfeited.'"'  •'* 

(4)  Invalid  or  Inoperativo  AsBigmnent. — A  policy  is  not  for- 
feited where  it  is  assigned  by  mistake,  where  there  is  no  delivery, 
no  consideration  and  the  assignment  is  made  subject  to  the  consent 
of  the  insurer.'" 


effect  would  only  rive  the  creditor 
H  lien  on  the  iifroceeda  at  the  policy, 
la  the  event  of  Iobb,  to  secure  hie  In- 
debtednew.—ScottlBh -Union  &  Nation- 
al Ins.  Co.  V,  Andrews  &  Uat thews, 
8S  S.  W.   419. 


Where    an    aaeured.    with    the 

company's  consent, 'aa signed  the  policy, 
collateral  security. 


addltlc 
monCBcee  cC  the  premises  Insured, 
a.nd  subsequently,  In  violation  of  the 
terms  of  the  policy,  conveyed  said 
premises  without  notice  to  the  com- 
pany or  to  the  mortgaKee,  held,  that 
tbe  latter  not  ha  vine  assumed  the 
obligation  of  the  assured  to  the  com- 
pany, there  was  no  contract  with  blm. 
and  ths  conveyance  hy  tbe  assured 
avoided  the  policy  In  his  hands. — Swen- 
son  V,  Bun  Ftre  Ofllca,  (  B.  W.  ID. 

SOS,  Where,  tn  a  suit  by  the  as- 
signee of  an  Insurance  policy,  the  de- 
fense la  set  up  that  the  property 
covered  by  the  policy  has  been  con- 
veyed subsequent  to  sucb  assignment 
to  a  third  party  by  the  Bssisnor  and 
orlirlnB]  holder  of  the  policy  In  viola- 
tion of  the  express  terms  of  the  policy, 
this  defense  Is  not  Invalidated  by  Bev. 
St.  Tex.  Arts.  StB,  (IT.  which  permits 
the  anslKnee  of  s  non-negotiable  In- 
afrument  to  sue  thereon  In  his  own 
andltion  of  alli 


SiUty  In  a  pol- 
icy that  "this  Insurance  shall  not  inure 
to  the  benefit  of  any  carrier"  does 
not  contravene  public  policy,  nor  Is  It 
In  restraint  of  trade,  and  all  rlgibts 
under  the  policy  are  forfeited  on  the 
execution  of  a  contfract  by  the  Insured 
to  give  the  carrier  the  benefit  of  such 
-Insurance    Co.    v.    Baston, 


.   W. 


Icfense 


I    which   It 


.  In  the  hands  of  the  previous  own- 
er before  notice  of  the  assignment  to 
defendant. — Swenson  v.  Sun  Fire  Of- 
fice (Tex.  aup.)    B   S.  W.    80. 


Ity  of  the  c 
carrier  had  no  rlRht  to  have  the  In- 
surance company  execute  any  conttraot 
whatever,  and,  knowing  that  tbe  In- 
sured could  not  transfer  rights  he  did 
not  possess,  If  It  desired  to  know  the 
extent  of  the  latter.  It  was  Its  duty 
to  make  Inquiry. — Insurance  Co.  v. 
Esston.   (Tex.)   II  S.  W.  ISO. 


539,  Where  an  Insurance  policy  has 
been  assigned  by  mistake,  and  there 
has  been  no  delivery,  and  no  consldefr- 
atlon   for   the  assignment,   and   It   i 


t  of  tl 


I  In- 


516.  A  clause  In  a  poUcy  of  Insur- 
ance prohtbltlne  Its  assignment  before 
loss  does  not  prohibit  a  mere  condl- 
Uonal  transfer  to  a  creditor,  which  In 


Inelfectlve  t 
the  consent  was  given,  the  policy  Is 
not  forfeited,  under  a  clause  providing 
that  It  should  be  void  if  an  assignment 
was  made. — Pennsvlvanla  Fire  Ins.  Co. 
v.  Waggener.  9T  S.  W.  Gil.  See  IS 
Cent.  IMg.  Insurance,   1   8S8.  ■ 
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(H)  Non-Payment  of  Fremiiims-— <t)  Default  ae  Oroimd  of 
forfeitore  in  Ctenearal. — Where  the  insarer  agrees  to  look  solely  to 
the  broker  procaring  the  insnraQce  for  the  premiiuns  the  non- 
payment of  such  premiums  will  not  forfeit  the  policy."* 

(2)  Extension  of  Time  of  Payment.— It  was  held  to  be  error  to 
chai^  that  if  the  insurer  failed  to  give  notice  that  a  requested 
extension  of  a  premium  note  was  refused  and  by  silence  led  the 
insured  to  believe  the  extension  was  granted,  by  reason  of  which 
the  iusnred  failed  to  pay  the  note  when  due  although  he  could  have 
done  so,  such  failure  to  pay  would  not  forfeit  a  policy  providing 
for  forfeiture  in  ease  of  non-payment,"'^ 

(3)  Excnses  for  Non-Payment. — The  failure  of  the  insured  to 
pay  a  premium  when  due  when  notified  did  not  relieve  the  mort- 
gagee from  such  liability  where  it  had  agreed  to  attend  to  its  pay- 
ment, had  done  so  for  a  long  time  and  had  not  notified  the  insured 
that  it  would  not  continue  to  do  so."'  Where  a  premium  note 
providing  for  forfeiture  if  not  paid  at  maturity,  was  payable  at  a 
certain  place  but  at  the  time  of  such  maturity  was  not  there,  sneh 
fact  will  not  prevent  forfeiture  in  the  absence  of  proof  that  the 
insured  was  willing  and  ready  to  pay  it  at  the  place  where  it  was 
payable."" 


!■)  irOKPA'ncBn  or  PBBuuia. 


B  ref  UBed.  and. 


Baa.  Where  the  Insurer  agreed  to 
look  solely  to  the  broker  procurioK 
the  iDsurmnce  for  the  premiums,  the 
Donpayment  of  a  premium  did  not  af- 
fect the  light  of  the  Insured  to  recover 
on  a  flra  policy;  the  inBUre^r's  remedy 
beinc  an  action  against  the  hroker.- 


■   Fire    las.   Co. 


HI 


■  for  Fajmant. 


Plain tIR  took  out  policy  of  In- 
B  In  defendant  company,  Klvlng 
bla  notcB  for  the  premium.  The  policy 
provided  that  his  failure  to  pay  the 
notee  when  due  would  cause  the  poUey 
to  lapse  from  the  date  of  the  maturity 
of  the  notes.  When  the  second  note 
came  due,  plalntlft  asked  the  local 
ax^it  for  an  extension,  and  his  re- 
quest was  deferred  to  the  Kcneral 
■DaDager  of  the  compaoy.  No  reply 
waa  received  from  the  general  man- 
ager, and  the  note  wui  not  paid,  al- 
though pUlDtiff  could  have  paid  it  If 
required.  Held,  that  It  was  error  to 
eharve  that  It  defendant  fall«d  to  give 


notioe  that  extension  n  .._ 
by  silence,  led  plain  tin  t 
extension  was  granted,  by  reaaon  of 
which  plaintiff  failed  to  pay  the  note 
when  due.  such  failure  to  pay  would 
not  forfeit  the  policy.— East  Texas 
Fire  Ids.  Co.  v.  Ferkey  (Tex.  Sup.) 
SB  a.  W.  1060. 


B3S.  Failure  of  Insured  to  pay  in- 
surance premium  when  notified  by  local 
agent  that  It  was  due  held  not  to  re- 
lieve the  company,  the  mortgagee,  from 
liability  where  It  had  agreed  to  at- 
tend to  the  insurance,  had  done  so  for 
a  time,  and  had  not  notlfled  the  In- 
sured that  It  would  not  continue  to 
do  so, — Commonwealth  Fire  Ins.  Co. 
V.  Obenchaln.  ISl  S.  'W.  811.  18  Cent. 
Dig.   Insurance,   II    92G-B30. 

532.  Where  a  premium  note  was 
payable  at  a  particular  place,  and  pro- 
vided that  failure  to  pay  the  same  at 
maturity  should  forfeit  the  policy,  the 
fact  that  the  note  was  not  at  the 
place  of  payment  at  maturity  did  not 
prevent  a  forfeiture  of  the  policy  for 
failure  of  Insured  to  pay  the  same,  in 
the  absence  of  proof  that  Insured  was 
ready  and  willing  to  pay  the  note  at 
the  place  where  It  was  payable. — Texas 
Fire  Ins.  Co.  v.  Knights  of  Tabor 
Lodge  of  Camp  County.  T4  3.  W.  809. 


^abyG00»^lc 


92  FIRE  INSURANCE 

ESTOPPEL,  WAIVER,   OR   AGREEMENTS  AF- 
FECTING RIGHT  TO  AVOID  OR 
FORFEIT   POLICY 


What  Ctmditioiis  May  Be  Waived.— The  insurer's  agent  may 
waive  a  stipulation  as  to  the  endorsement  of  transfer  on  the  pol- 
icy.'** In  a  case  where  insured  property  is  moved  from  the  loca- 
tion specified  in  the  policy  the  insurer  may  waive  the  provision  in 
the  policy  limiting  liability  to  such  location  or  it  may  be  estopped 
to  set  it  up.*"  Additional  insurance  without  endorsement  on  policy 
requiring  soeh  endorsement  will  not  avoid  a  policy  if  the  insurer 
consents  thereto.*'"  A  condition  requiring  endorsement  in  such 
case  may  be  avoided  by  an  authorized  agent.'**" 

Liability  of  Insurer  to  Estoppel  by  Acts,  Conduct  or  Statements 
of  Agents. — In  general,  the  fraud  of  an  agent,  authorized  not  only 
to  enter  into  negotiations  for  insurance  hut  also  to  issue  and  de- 
liver the  policy,  in  misstating  any  faet  essential  to  the  validity  of 
the  contract  is  chargeable  to  the  insurer."**  Where  an  agent,  after 
agreeing  with  the  insured  to  insure  the  property  in  a  certain  place 
but  through  fraud  or  mistake  describes  the  property  as  located  in 
another  building,  the  insurer  is  bound.*"     Where  the  evidence 


863— BlrUta  of  laanrsd  An«r  D^avH. 
(■••  S8  Orat.  Die.  Tnmunnea,  U  IM, 
ni.Ma> 

S84.  A  Sre  InauVance  policy,  pro- 
vldlns  that  It  BhaU  cease  to  insure  If 
default  In  made  In  payment  of  the 
premium  note,  and  that  tha  company 
ehall  not  be  liable  durlns  such  default, 
doBB  not  become  utterly  extlnKulahed 
on  nonpayment  of  the  premium  note, 
but  the  obligation  of  the  risk  1b  sus- 
pended during  such  default,  unless  the 
company  waives  It.  or  estops  Itself 
from  Insisting  thereon:  and  a  further 
provision  that  the  company  shall  not 
become  liable  after  default,  until  tha 
policy  Is  revived  by  Us  written  con- 
sent, on  payment  of  all  amounti  due 
thereon,  does  not  affect  thia  construc- 
tion.— Bast  Texas  Ffre  Ins.  Co.  v.  Per- 

key.  (Tei.  Civ.  App.)  24  B.  W.  1089, 
G  Tei.  Civ.  App.  SBS;  reversed  SG  8. 
W.   lOBO. 

0»    AOKBB. 


insurer  may  be  estopped  to  set  It  up. 
—Delaware  Ins.  Co.  v.  Wallace,  180 
8.  W.  nSO.  28  Cent.  Dig.  Insurance, 
I   941. 

B3&  The  Insurer's  agent  may  waive 
a  stipulation  aa  to  the  endorsement  of 
transfer  on  the  policy. — British  Amer- 
ica Assur.  Co,  et  al.  v.  IiYancls  Co.,  13t 
a.  W.  1114.  Bee  28  Cent.  Dig,  Insur- 
ance,, I  941. 

Saea.  The  taklns  of  additional  In- 
surance without  p^mlsslon  being  In- 
dorsed on  policy,  as  reoulred  thereby, 
doea  not  avoid  the  policy.  If  the  In- 
surer consents  thereto. — Mechanics'  Sc 
Traders'  Ins.  Co.  v.  Dalton,  189  S.  W. 
T71. 

BSeli.  Condition  of  Insurance  policy 
requiring  that  Insurer's  written  con- 
sent for  Insurance  In  excess  of  the 
amount  of  concuih'eDt   Insurance    Blip- 


's Ived  by  a  duly  authorized  agent  of 


B8B.  When  Insured  property  Is  re- 
moved from  the  location  specified  Id 
the  policy  without  the  knowledge  or 
consent  of  the  Insurer,  the  Insured 
cannot  ordinarily  >recover.  but  there 
may  be  a  waiver  of  the  provision  lim- 
iting liability  to  such  locstlon,  or  the 


a    mutual 


H7.     Where     t> 

agreement  betwee 
and  the  Insured  to  Insure  the  property 
In  a  negro  cabin,  and  by  e'rror.  mis- 
take, or  fraud  the  agent  described  the 
property  as  located  In  another  build- 
ing, the  Insurer  was  bound.-  whether 
I  tbe  policy  waa 


prepared.  Intended  t 


B  the  L 
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showed  that  mn  agent  of  the  insurer,  who  was  ignorant  of  a  breach 
of  the  policy  by  the  insured*  took  possession  of  the  debris  after  a 
fire  and  sold  it  but  did  not  show  that  the  insurer  received  the  pro- 
ceeds or  otherwise  ratified  these  acts,  the  agent  having  authority 
to  procure  insurance  only,  a  charge  upon  waiver,  estoppel  or  ratifi- 
cation by  the  defendant  was  not  authorized."* 

Estoppel  of  Insured.— Insured 's  acquiescence  in  an  agent's  mis- 
taken statement  that  contemplated  foreclosure  proceedings  avoided 
the  policy  does  not  estop  him  from  denying  that  the  policy  was 
canceled  by  mutual  consent,  where  there  is  no  proof  that  his  silence 
misled  the  insurer."'*' 

.  Powers  of  Agents  Respecting  Waiver — (1)  In  Qeneral. — A  duly 
authorized  agent  may  waive  a  forfeiture  of  a  policy  for  non-payment 
of  premiums  and  thereby  reinstate  the  obligation.**^  It  was  held 
error  to  charge  that  if  a  soliciting  agent  knew  that  a  risk  had  been 
declined  by  another  company  the  fact  that  the  insured  had  stated 
in  his  application  that  it  had  not  been  so  declined,  would  not  de- 
feat his  right  to  recover  since  the  insurer  was  not  bound  by  the 
agent's  acts  beyond  the  terms  of  the  statute,  which  did  not  iuelude 
the  right  to  waive  a  warranty.*** 


B  property  In  the  cab- 
,    Ids.    Co. 


fact 


In.    or    elsewhere 

ECrannoD.    BI    S.   W.    814.      Bee  SS   Cent. 

Dig.    Tnsurajiee.    I    S*T. 

A38.  Where  an  tneursnce  asent  was 
authorized,  not  only  to  enter  Into  ne- 
Kotlatlona  for  a  contract  of  IneuTance, 
but  also  to  Issue  and  deliver  the  policy, 
hia  fraud.  It  any.  In  tnlaBtatlng-  any 
'     '  Bntlal   to   the   validity   of   the 

was  cbarseable  to  the  In- 
surer.— Aetna  Ins.  Co.  v.  Brannon,  SI 
B.  W.  «I4. 

8S0.  In  an  action  on  a  fire  Insurance 
policy  there  was  evidence  of  a  breach 
of  the  policy  by  the  plalntltfi  that 
one  who  wad  aeent  of  the  >  company 
for  procuring  insurance  only,  and  who 
woB  iKoorant  of  the  breach  of  tbe 
policy,  took  posoeiiHlon  of  the  debris 
after  tbe  Ire  and  sold  It,  but  there 
was  no  evidence  that  the  coinpBn> 
received  the  proceeds  or  otherwise  rat- 
ified these  acta.  Held,  that  the  evi- 
dence did  not  authorize  a  charKe  upon 
waiver,  estoppel,  or  ratification  by  de- 


fendant.— German-iAm  erl  < 

of     Naw    York    V.    W^ateh-B    (Ti 

App.-    --    ~ 


)   S.  W.   S76. 


Assured'B  acquiescence  In  t 


that  contemplated  1 
Ides  voided  the  policy  does  not  estop 
him  from  denying-  that  the  policy  was 
canceled  by  tnutual  consent,  where 
there  la  no  proof  that  his  silence  mis- 
led the  Insurer. — Glens  Falls  Ins.  Co.  v. 
Walker,  1ST  a  W.  lOSS. 


fi40.  A  BolicltlDK  agent  of  defendant. 
who  had  taken  an  application  for  In- 
surance on  plalntifTs  Kin  house  In 
another  company,  which  was  rejected, 
trok  plalntlfTa  application,  containing 
the  statement,  in  the  agent's  writing, 
that  no  application  had  been  rejected 
by  any  company.  By  the  terms  of  the 
application,  and  of  the  policy  Issued 
thereon  hy  defendant's  general  axent, 
the  statements  In  the  application  were 
made  warranties.  Held,  under  Rev.  St. 
Art.  3093.  which  provided  that  any 
person  who  BoUclted  Insurance  on  be- 
half of  any  Insurance  company  should 
be  held  to  be  the  agent  of  the  com- 
pany,  as  far  as  trelated  to  alt  the  llabll- 
ItleB,  duties,  requirements,  and  penal- 
ties set  forth  In  Chat  act.  It  was  error 
to  charge  "that.  If  such  eollcltlng  agent 
knew  that  the  risk  had  been  declined, 
then  the  fact  that  plain tlft  made  such 
statement  in  the  application  would  not 
defeat  hla  right  to  recover,"  since  by 
the  statute  the  company  was  not  bound 
by  the  agent's  acts  beyond  the  terms  of 
tbe  statute,  which  did  not  Include  the 
rlKht  to  waive  a  warranty.  Judgment 
(Ov,  App.)  t«  8.  W.  820.  reversed. — 
Hartffltrd  Fire  Ins.  Co.  v.  Walker,  BI  B. 
W.  711,  S<  Tex.  471. 

B41.  Although  a  policy  be  forfeited 
hy  tli«  failure  to  pay  premiums  ac- 
cording to  Its  conditions,  yet  an  agent, 
duly  authtnlzed,  may  waive  the  for- 
feiture, and  thereby  reinstate  the  ob- 


94  FIRE   INSURANCE 

(2)  Zffect  of  Provisi<HU  of  the  IPoliey. — ^In  general,  a  local  agent, 
authorized  to  solicit  insurance,  deliTer''polieie8  and  collect  premiums 
may  waive  conditions  and  forfeitores  in  the  policy  regardless  of 
authority  conferred  by  the  insurer,  unless  the  insured  knows  of 
such  limitations.*'*  But  it  is  further  held  that  a  waiver  by  an 
agent  of  compliance  by  the  insured  with  a  warranty  required  by 
the  policy  is  not  binding  on  the  iiisurer,  where  the  policy  expressly 
prohibits  agents  from  waiving  the  requirements  of  the  warranty  or 
compliance  with  its  provisions.""  •"  A  provision  that  the  insured 
should  submit  to  examination  and  that  the  insurer  should  not  be 
held  to  have  waived  any  provisions  of  the  policy  or  any  forfeiture 
thereof  is  valid  and  binding  on  the  insured.'**  Where  a  policy  stip- 
ulating that  it  should  be  void  if  the  insured  kept,  used  or  allowed 
gasoline  on  the  premises,  was  issued  with  knowledge  on  the  part 
of  the  agent  that  gasoline  was  being  used  on  such  premises,  the 
policy  was  not  rendered  void  and  the  issuance  carried  with  it  the 
consent  of  the  insurer  that  the  building  might  be  used  as  it  was 
being  need  at  the  time  of  such  issuance.'*"  Delivery  of  a  policy 
with  knowledge  on  the  part  of  the  agent  of  an  outstanding  vendor's 
lien,  waives  such  incumbrance  on  the  part  of  the  company,  where 
the  agent  has  power  to  countersign  policies,  deliver  them  and  col- 
lect the  premium. **'An  insurer  is  bound  by  the  statement  of  an 
agent  authorized  to  issue  policies  that  a  sale  and  mortgage  of  the 
property  insured  would  not  avoid  it  and  would  be  agreed  to 
though  the  policy  provided  that  its  conditions  can  be  waived  only 
by  specific  agreement  indorsed  thereon  and  that  the  agent  shall 
be  deemed  the  agent  of  the  insurpd.***  In  the  same  way  the  in- 
surer may  be  bound  by  the  agreement  by  the  agent  that  the  iron- 
safe  clause  should  not  apply  where  the  insured  had  no  notice  of 
limitation  of  his  authority,  though  the  policy  stipulated  against  his 
right  to  waive  provisions  and  where  he  did  not  know  at  the  time 
of  acceptance  of  policy  that  it  differed  from  the  terms  agreed 
upon.***  An  agent  with  power  to  solicit  insurance,  deliver  policies 
and  collect  premiums  may  agree  to  accept  certain  invoices  in  lieu 
of  an  inventory  and  bind  the  insurer  although  the  policy  stipulates 

Co,  of  PhllsdelphU  v.  Hill.,   1S7  8.  W. 
ISl. 

MS.    Agreement     by     Are    Insurer'a 

STO — (B)  »g>ot  of  VrttvltfONa  of  VoUor.       M-ent,    who  was   empowered   to   solicit. 

(Bm  as  Oast.  IMr.  XsnuwiCM,  f|  HS.       Ibbub,  anil  deliver  pollclea.  In  neKOtUt- 

g55_j  lug    for    ■.    policy,    th&t    an    Iron-safe 

I       clause  should  not  apply,  binds  Inaure.r. 

8U.     An  Insurancs  company  Is  bound      ^'>"»  Insured,  when  the  contract  wu 

bv     the    stBtenient     nf    an     nr^nt     kii         made,  had  no  notice  of  limitation  upon 

and  mortrase  of  the  property  Insirt-od  ^^lyg  provisions,  and  where,  when  m- 

would  not  avoid  It  and  would  be  asrced  sured  accepted   the  policy,   he  did  not 

to  though  the  policy  provided  that  Its  know  that  the  policy  diRered  from  th« 

conditions    can    be    waived     only     br  terms   agreed   upon. — Old   Colony   Ins. 

epectflc    agreement    Indorsed    thereon.  Co.   v.   Btarr-Uayfleld   Co.,   IIG    S.   W. 

and  that  the  agent  shall  be  deemed  the  IBS.     Sea  S8   Cent.   Dig.   Insurance,   H 

agent   of   the  assured. — Delaware   Ins.  SE2-SeB. 
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that  no  agent  can  waive  any  provision  in  the  policy,'*'  The  in- 
Horer  is  estopped  to  assert  a  forfeiture  where  a  general  agent,  after 
notice  of  the  procuring  of  other  insurance,  fails  to  indorse  the  in- 
mrer's  consent  on  the  policy,  although  the  policy  makes  this  es- 
sential.**' (For  facts  showing  waiver  by  agent  of  insurer's  right 
to  rely  on  certain  warranties  see  Ann.  549.) 


5««.  Whek-e  an  agent  of  an  Inaur- 
uice  coniiiany  who  received  applica- 
tions for  Insurance  determined  the 
rate,  AUed  out  the  blanks,  counter- 
Blgned  and  delivered  the  poUelcB,  col- 
lected the  premiums,  and  reported  to 
the  company,  learned  that  the  property 
of  an  applicant  for  a.  policy  was  In- 
cumbered by  a  vendor's  lien,  and  de- 
livered a  policy  stipulating  that  the 
policy  should  be  void  If  the  Interest  of 
Insured  was  otht^  than  unconditional 
•Qd  sole  ownership,  the  company  waiv- 
ed the  Incumbrance,  and  was  estopped 
from  relytnK  thereon  to  defeat  the 
poller,  though  it  sltpulated  that  no 
agent  could  waive  the  rrovlslons  of 
the  policy, — Mecca  Fire  In  a.  Co.  \. 
Smith,   135  S.  W.  688. 

Hfi.  The  provisions  In  a  policy  that 
tDBured  should  submit  to  examination 
by  any  person  appointed  hy  the  com- 
pany, and  that  the  company  should  not 
be  held  to  have  waived  any  provision 
of  the  policy,  or  any  forfeiture  there- 
of, are  valid,  and  binding  on  the  in- 
sured.— American  Cent.  Ins.  Co.  v. 
Nunn,  82  8.  W.  497,  9B  Tm.  191,  6S 
L.  R.  A.  83 

B4&  Whetre  a  genera!  agent  of  a  Are 
Inauraiice  company,  with  po^er  to  is- 
sue and  deliver  policies,  solicit  and 
write  insurance,  and  otherwise  to  act 
for  and  In  behalf  of  the  company  In 
the  conduct  of  Its  business  at  a  cer- 
tain place,  receives  notice  from  the 
insured  of  the  taking  of  other  Insur- 
ance on  property  covered  by  a  policy 
issued  by  such  agent,  but  falls  to  In- 
done  the  company's  consent  on  the 
policy  as  required  by  the  policy's  terms 
to  maintain  Its  validity,  and  falls  to 
make  any  objection  to  the  taking  of 
other  Insurance,  the  company  is  estop- 
ped to  assert  a  forfeiture  for  want  of 
such  indorsement,  though  the  policy 
further  provides  that  no  agent  has  pow- 
er to  waive  the  provision  unless  the 
waiver  shall  be  written  on  or  attached 
to  the  policy,  and  that  no  privilege  af- 
fecting the  insurance  shall  exist  or 
be  claimed  b^  the  insured  unless  so 
written  or  attached. — Aetna  Ins.  Co. 
T.  Eastman,  8D  S.  W.  SGG. 

S4T.  Though  a  nra  policy  contained 
»  clause  that  no  agent  should  have 
IK>wer  to  waive  any  provision  of  the 
policy,  an  agreement  on  the  part  of 
SD  agent  who  wrote  the  policy,  having 
aothoiit]'  to  solicit  insurance  and  de- 
liver policies  and  collect  premiums, 
(bat  certain  invoices  would  be  ac- 
cepted   by   Insurer    in    lieu    of   an    In- 


the  Insurer. — .Fire  Ass'n  of  Philadel- 
phia V.  Maateraon,   S3  S.  W,  49. 

MS.  An  Insurance  agent  cannot 
waive  the  requirements  of  the  "Iron- 
safe  clause"  when  that  authority  Is 
expressly  withheld  from  him  hy  the 
terms  of  the  policy.— Roberts,  Willis 
&  Taylor  Co.  v.  Sun  Hut.  Ins.  Co. 
(Tex.  Civ.  App.)  3G  3,  W,  955;  Same 
V.  Lancashire  Ins.  Co.,  Id 

5i».  The  right  of  an  Insurer  to  rely 
on  certain  warranties,  held  waived  by 
his  agent.— Co-operative  Ins.  Ass'n  of 
San  Angelo  v.  Ray.  118  S,  W.  1122.  28 
Cent.    Dig.    Insurance,    it    95Z-9EG. 

B60  Where  an  agent  of  insurer,  pro- 
curing a  Are  policy  atipitlattng  that 
It  should  be  void  on  Insured  keeping. 
using,  or  allowing  gasoltno  on  the 
premises,  knew  at  the  time  of  the  Is- 
suance of  the  policy  that  gasoline  was 
kept  on  the  premises  for  the  needs  of 
the  restaurant  conducted  thereon,  the 
keeping  on  the  premises  of  gasoline 
for  such  needs  did  not  render  the 
policy  void,  but  Its  Issuance  carried 
with  it  the  consent  of  insurer  that  the 
building  might  be  used  as  it  was  be- 
ing used  at  the  time  of  the  Issuance 
of  the  policy. — American  Cent.  Ins.  Co. 
V.  Chancey,   12T   S,  W.   677. 

sai.  Under  Rev.  St,  189B.  Art,  3093. 
making  any  person  who  -does  any  act 
In    the   cnnsumraatlon   of   any    contract 


relates  to  all  the  llahllltles, 
duties,  etc.,  set  forth  in  the  chapter 
relating  to  Insurance,  an  agent  writ- 
ing out  the  application  of  Insured, 
forwarding  It  to  the  company,  collect- 
ing the  premiums,  and  delivering  the 
policy  Is  the  agent  of  the  company, 
and,  having  knowledge  that  a  previous 
application  of  Insurance  had  been  re- 
jected, had  authority  to  waive  a  war- 
ranty against  such  rejection,  notwith- 
standing any  stipulations  or  limita- 
tions of  (be  powers  of  the  agent  print- 
ed In  the  application  and  policy. — Hart- 
ford Fire  Ins.  Co.  v.  Walker.  60  S.  W, 
820.      Reversed.   El    3.    W.    711. 

669.  A  waiver  by  an  Insurance 
agent  of  compliance  by  the  insured 
with  a  warranty  required  by  the 
policy  is  not  binding  on  the  company, 
where  the  policy  expressly  prohibits 
agents  from  waiving  the  requirements 
of  the  warranty  or  compliance  with  Its 
provisions. — Northwestern  Nat.  Ins.  Co. 
V.  Mlie  {Tex,  Civ,  App.)   34  3.  W.  679. 
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Knowledge  or  Notice  of  Facta — In  Qeneral. — To  bind  the  instirer 
it  must  have  actual  notice  or  notice  of  such  facts  as  would  put  it 
on  inquiry.**"  So  that  the  fact  that  a  mortgage  is  recorded  does 
not  constitute  notice  thereof  to  the  insurer.""  The  fact  that  an 
agent  Waived  certain  breaches  of  the  conditions  of  a  policy  after  a 
loss  does  not  estop  the  insurer  to  insist  on  other  breaches  not  then 
known  to  it  or  its  agent  as  defenses."'  Failure  to  give  notice  of  a 
mortgage  is  not  waived  by  the  insurer's  knowledge  of  a  mortgage 
subsequently  given  on  the  property  to  secure  money  with  which  to 
pay  a  n^rtgage  existing  at  the  time  the  policy  was  issued."*  A 
clause  avoiding  a  policy  "if  with  the  knowledge  of  the  insured 
foreclosure  proceedings  be  commenced  by  virtue  of  any  mortgage" 
is  not  waived  by  knowledge  of  the  insurer  of  a  mortgage  which  it 
knew  would  mature  during  the  life  of  the  policy.""  An  agent 
issuing  a  policy  with  a  stipulation  against  incumbrances  is  not 
required  to  exercise  diligence  in  examining  the  registers  of  insur- 
ance of  other  companies  kept  by  his  predecessor  to  ascertain 
whether  mortgage  permits  had  been  granted  by  any  of  the  numer- 
ous companies  represented  by  such  agent."*  To  show  a  waiver  of 
a  stipulation  against  incumbrances  proof  of  actual  knowledge  on 
the  part  of  the  agent  of  mortgage  liens  at  the  time  the  policy  was 
issued  is  essential.*"'  Proof  that  a  mortgage  permit  was  once  issued 
by  the  wife  of  the  predecessor  of  the  agent  in  behalf  of  another 
company  is  insufficient  to  establish  knowledge  on  the  part  of  the 
agent  of  the  issuance  of  such  permit.*"  Although  an  agent  knew 
that  the  insured  occupied  leased  premises  and  that  his  property 
was  subject  to  the  statutory  lien  for  the  payment  of  such  rent  there 
is  no  waiver  of  a  clause  rendering  the  policy  void  if  the  property 
"be  or  become  incumbered  by  a  chattel  mortgage"  where  the  lease 
contained  a  clause  of  which  the  ageirt  was  ignorant,  giving  the  land- 
lord a  lien  for  the  full  term.*"    It  is  the  right  and  duty  of  the  first 

603.     A   local   asent  of  a  Are    Insu 
ance  company,  autliorlzed  to  solicit  i 
aurancfi.    deliver    potlcles,    and    collect       ovi. 
premluma.   may   waive   conditions  and  on.    Proof  or  actual  IcDowledge  on 

forfeitures  In  the  policy  regardlsBB  the  part  of  defendant  Insurance  com- 
of  authority  conferred  by  insurer,  un-  pany'B  anent  of  the  existence  when  the 
less  insured  knows  of  such  limitations.  policy  was  Issued  of  mortMso  liens  On 
—New  Jcraey  Fire  Ins.  Co.  v.  Baird,  piaintifTs  nroperty  was  essential  to 
IBI  S.  W.  SE8.  show  a  waiver  of  a  stipulation  Bg«lnst 

InEumbrances.— Id. 

BM.  Proof  that  a  mortg-age  permit 
was  once  Issued  to  insured  by  the  wife 
af    the    pradecessaor    of    defendant    In- 

SB4.  The  agent  of  a  fire  Insurance  surance  company's  agent  In  behalf  of 
company  lasulDg  a  policy  with  a  atlp-  another  company  was  Insundent  to 
ulatlon  against  incumbrances  was  not  eatabliah  knowledge  on  the  part  of  the 
required  to  exercise  diligence  In  ex-  agent  of  the  Issuance  of  such  permit. 
amining  the  registers  of  Insurance  In       — Id. 

other  companies  kept  by  his  predeces-  U7.     Rev.  Bt.  1S9G,  Art.  SSGl,  glvea 

•or  In  order  to  ascertain  whether  lessors  of  buildings  a  preference  Hen 
niortgage  permits  had  been  granted  by  for  one  year  on  the  property  of  the 
uiy  of  the  12  companies  represented  tenant  In  the  building  for  the  payment 
by  such  agent.— Hartford  Fire  Ins.  Co,       of  rent,  and  provides  that  the  artlcla 


377 — ^owt*ara  or  Votio*  of  raota  1» 
OsoeraL     (S**   ae   Cant.   lUg,    IBsur. 

uos,  {(  »*a,  BM,  M7,  vra-aa7.y 
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insurers  to  elect  whether  they  will  enforce  their  policy  or  cancel  it 
and  they  should  do  this  in  a  reasonable  time  and  in  an  unmistakable 
way  where  a  second  policy  was  procured  on  the  same  property 
without  an  endorsement  of  consent  on  the  first  policy  although  the 
agent  had  full  knowledge  of  the  same.^''^  Where  an  insurer  issues 
a  policy  with  knowledge  that  the  statements  therein  with  reference 
to  dividenda  are  untrue  it  is  estopped  from  avoiding  the  policy  on 
the  ground  they  were  less  than  the  amount  stated,"*' 

Knowledge  of  or  Notice  to  Officers  or  Agents — (1)  In  General. — 
The  rule  is  that  insarera  are  responsible  for  the  acts  of  their  agents 
within  the  general  scope  of  the  business  with  which  they  are  en-' 
trusted  and  no  limitation  on  the  authority  of  the  agent  will  be 
binding  on  the  parties  with  whom  he  deaU,  unless  such  limitation 
be  brought  to  their  knowledge.***  The  statute  does  not  prevent  an 
insurance  company  from  limiting  the  power  of  soliciting  agents 
to  bind  it  by  notice  received  while  soliciting  insurance.***  While 
the  general  rule  is  that  a  principal  is  not  chargeable  with  notice  of 
such  facts  as  come  to  the  knowledge  of  his  agent  while  engaged 
in  transactions  with  which  the  principal  has  no  concern,  an  insurer 
is  bound  by  information  acquired  by  its  agent  while  acting  without 


shall  not  ba  construed  aa  In  any  man. 
ner  affecting  any  act  exempclnK  prop- 
erty from  forced  a  ale.  Held,  that 
though  Inaurer'a  asent  knew  that  in- 
sured occupied  leased  premlaeH,  and 
that  hiB  properly   was  subject 


Y  Hen, 


r  or 


a  clause  rendeVlog  the  policy  void  if 
the  property  "be  or  become  incumber- 
ed by  a  chattel  mortg-aKe."  where  the 
leave  contained  a  clauae  of  which  the 
aBfMit    was    ignorant,    slvlng   the    land- 


vidlDK   that    t 

lallve  of  all   Btatutory   liens  and  rem- 

edlei.— Id. 

S5S.  A  policy  provided  that  If  the 
Insured  took  out  additional  insurance 
the  first  Insurance  became  void  unless 
proper  notice  ^ere  given.  Other  in- 
■uranc«  was.  procured  on  the  same 
property  without  an  Indorsement  of 
coDsent  on  the  drst  policy  although 
the  agent  had  full  knowledge  of  same. 
It  was  held  that  it  was  the  right  and 
duty  of  the  first  insurers  to  elect 
whether  they  would  enforce  the  policy 
or  cancel  It  and  they  should  do  this  in 
a  reasonable  time  and  in  an  unmla- 
takable  way — Creacent  ins.  Co.  v.  Orlf- 
fln  ft  Shook,  69  Tex.  509. 

asaa.  Inaurer  Issuing  policy  of  In- 
deronlty  with  knowledge  that  atate- 
moDt  therein  aa  to  dividends  paid  hy 
company  in  which  insured  held  stock 
was  untrue,  held  estopped  from  avoid. 
Ing  policy  on  tha  ground  that  dividends 
were  lass  than  amount  stated. — ^Liver- 


pool &  London  &  Olobe  Ins.  Co.  v.  Les- 
ter.  176  S.  W.  603. 

6S9.  Failure  to  give  notice  of  the 
existence  of  a  mortgage  on  property 
Insured,  when  required  by  the  terms 
of  the  policy.  Is  not  waived  by  the  in- 
surer's knowledge  of  a  mortgage  sub- 
aeauently  given  on  the  property  to 
secure  money  with  which  to  pay  a 
morlgase  existing  at  the  time  the  pol- 
icy was  issued.— (Civ.  App.  I3»»  In- 
surance Co.  of  North  America  v.  Wick- 
er, bt  S,  W.  SOO.  Judgment  affirmed 
(1900)    G5   B.  W^.   740.   9S   Tex.   390. 

aao.  The  fact  that  s  mortgage  ex- 
ecuted on  insured  property  is  recorded 
does  not  constitute  notice  thereof  to 
the  Insurer.  To  hind  the  company,  it 
must  have  actual  notice,  or  notice  of 
Huch  facts  as  to  put  it  on  inquiry. — 
United  Statea  Ina.  Co.  v.  Moriarty 
38   S.   W.   943. 


Ml.     The  fact  that 

the  agent  of  an 

insurance     company 

waived     certain 

breaches  of  the  oondl 

itlons  of  a  policy 

after    a    loss    will    nol 

L  estop   the   corn- 

pany   to   insist  on   otl 

ier  breaches,  not 

then    known    to    It   or 

its   agent,   as   a 

defense    to    liability 

thereon.— United 

States   Ins.  Co.  v,  Moriarty.   36  8.  W. 

943. 

BflS.  A  clause  avoiding  the  policy 
"tt,  with  the  knowledge  of  the  Insured, 
foreclosure  proceedings  be  commeiiuad 
by  virtue  of  any  mortgage."  Is  not 
waived  by  knowledge  by  the  company 
of  a  mortgage  which  they  knew  would 
mature  during  the  life  of  the  policy.- 
Hartford  Fire  Ins.  Co.  v.  Clayton,  4S 
5.  W.  910,  17  Tex.  Civ.  App.  844. 
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the  scope  of  hie  agency,  where  at  the  time  of  the  issusnce  of  a 
policy  the  agent  knows  that  a  condition  in  the  policy  is  inconsistent 
with  the  facte."'  °'*  An  insurer  is  estopped  from  setting  up  the 
failure  of  the  policy  to  state  certain  facts  required  to  he  stated 
if  they  existed,  where  the  insurer's  agent,  when  issuing  the  policy, 
knew  that  the  facts  existed."'*  '*'  However,  information  to  an 
agent  not  given  in  connection  with  a  policy  afterwards  issued  and 
not  imparted  at  a  time  when  be  was  soliciting  insurance  was  not 
notice  to  the  insurer.*"  "" 

(2)     As  to  Additional  Insorance. — ^Where,  by  its  silence  the  in- 


iK  aotlo*  to  OSoan 
or  Aftota.  (Sm  U  Omt.  IHf.  tMW. 
Wioa,  tl  M8-S>7.) 

S03.  While  the  general  rule  1b  that 
'a  principal  la  not  chargeabte  with  no- 
tice of  Buch  facts  ae  come  to  the 
knowledge  of  hie  agent  while  enKa^ed 
In  tranaactloaa  with  which  the  princi- 
pal has  no  concern,  an  Insurer  Is 
bound  by  Information  acquired  br  Its 
agent  while  acting  without  the  scope 
of  his  agency,  where  at  the  time  of 
the  Issuance  of  a  poUc)'  the  agent 
Knows  that  a  condition  In  the  policy 
la  Inconsistent  with  the  facta.— Fire 
Aas'n  of  Philadelphia  v.  La  Orange  A 
IxKkh&rt  CotnpresB  Co..  109  8.  W.  1134 
See  tS  Cent.  Dig.  Inaurance,  11  988-997 

564.  A  fire  policy  stipulated  that  If 
the  Inaurer  should  claim  that  a  Are 
waa  caused  by  the  neg-lecC  of  another 
person  tt  should,  on  payment  of  the 
lea  a  be  subrogated  to  the  extent  of 
Buch  payment  to  all  riKht  of  recovery 
by  the  Insured,  and  that  the  policy 
Bhould  be  void  If  the  Injured  concealed 
a  material  tact  concerning  the  Insup 
anoe.  The  agent  ot  the  Insurer  knew 
that  the  insured  had  released  a  rail- 
road company  from  liability  for  loss 
by  lire  set  by  It.  The  agent  acquired 
the  knowledge  of  the  release  while 
acting  as  a  director  of  Insured.  Held, 
that  the  Insurer  was  bound  by  the 
facts  known  by  the  agent  at  the  time 
of  the  Issuance  of  the  policy,  and  was 
liable  thereoh.— Id. 

B«6.  Even  If  there  was  a  mlsrepro- 
senlallon  aa  to  title  of  property  In 
Application,  the  right  of  the  company 
to  Insist  on  a  forfeiture  therefor  was 
waived,  where  plaintiff  therearter,  ap- 
plying for  permission  for  a  change  of 
occupancy  to  the  partner  of  the  agent. 
who  with  knowledse  and  consent  of 
the  agent,  was  In  the  habit  of  receiving 
applications  and  premiums  and  de- 
Uverlng  policies.  Informed  such  part- 
ner of  the  facts  concerning  the  title, 
atad  was  told  that  It  waa  alt  right — 
East  Texas  Fire  Ins.  Co.  v.  Crawford, 
(Tex.   Sup.)    18   8.   W.    IDSS. 

SSf.  (1)  A  policy  of  Insurance  con- 
tained, among  other  aUpulatlona,  the 
following,  vli:  "If  the  assured  slMll 
have  or  shall  hereafter  make,  atiy  other 


the  property  hereby  InauT' 
ed,  or  any  part  thereof,  without  the 
consent  of  the  company  written  herein. 
•  •  "  then,  and  In  every  such  caae. 
this  policy  shall  be  void."  The  agent 
of  the  company  was  Informed  by  the 
Insured  that  additional  Insurance  had 
been  obtained.  Held,  that  It  was  the 
duty  of  the  company,  upon  being  noti- 
fied of  the  additional  Insurance,  to  have 
Indorsed  the  same  upon  the  plaintiff's 
policy,  or  notllled  the  Insured  of  the 
refusal  of  the  risk,  and  th*t,  havlns 
felled  to  do  so.  It  Is  estopped  from 
setting  up  as  a  defense  that  such  ad- 
oltional  Insurance  was  not  Indorsed  on 
the  policy,— The  Planter's  Mutual  Ins. 
Llndenthal    &    Co,,     38 


Tex,    i53. 
587.     (2) 


(Uthorlzed  to  make  and  re- 
voke contracts  of  Insurance.  Is  the 
proper  person   to  give  consent   to   the 

his  powers  be  restricted  by  the  com- 
pany In  this  respect,  and  the  Insured 
have  notice  of  the  restriction  .—The 
Planters  Mut.  Ins.  Co.  v.  Lyons,  Un- 
denthal   &  Co.,    38   Tex.   2E3. 

MS.  (3)  Where  a  party  has,  by  hla 
rcpreaentatlons  or  conduct.  Induced  the 
other  party  In  a  transaction  to  give 
him  an  advantage,  which  It  would  be 
against  equity  and  good  conscience  for 
him  to  assert,  he  cannot  be  permitted 
to  avail  himself  of  that  advantage. — 
The  Planters  Uut.  Ins.  Co.  v.  Lyons 
et  al..  28  Tei.  253, 

H>.  (4)  Insurance  companlea  doing 
business  through  agencies  at  a  distance 
from  their  principal  places  of  busl- 
ness.  are  responsible  for  the  acts  of 
their  agents  within  the  general  scope 
of  the  business  with  which  they  are 
entrusted,  and  no  limitation  on  the 
tiorlty  ot  the  agent  will  be  binding 


.    the 


irtles 


with    ■ 


luch  limitation  be  brought  to 
their  knowledge.— Planters  Mut.  Ins. 
Co.  V.  Llndenthal  et  al.,  38  Tex.  368. 
070.  A  condition  In  a  policy  requir- 
ing notice  of  any  other  Inaurance  after- 
ward taken  on  the  aame  property  may 
not  be  compiled  with  by  notice  Of  m 
Intention  to  obtain  other  Insurano*. — 
New  Orleana  Ins.  Asb'q  v.  OrKDn  A 
Shook,  ««  Tex.  232. 


.glc 
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Barer  leads  the  insured  to  believe  the  policy  is  still  in  force,  al- 
though it  has  knowledge  that  additional  inBnrance  has  been  taken 
oat,  it  is  estopped  to  allege  the  contrary,"^  for  to  permit  the  in- 
mrer  to  take  advantage  of  the  breach  after  long  acquiescence  would 
be  to  permit  the  perpetration  of  a  fraud,""  *•*  It  is  the  duty  of  the 
agent  to  consent  to  additional  insurance  when  informed  of  the  in- 
tention of  the  insured  to  take  ont  such  insurance,^"^  "'  and  to  make 
the  proper  endorsement  or  to  refose  to  do  so,  but  what  is  told  snch 
agent  must  be  sufBcient  to  give  him  proper  notice.'"  The  inten- 
tion most  be  certain  in  point  of  time  and  not  conditioned."'  '" 
Where,  after  notice  of  additional  insurance  the  agent  fails  to  en- 
dorse the  same  on  the  policy  or  notify  insured  of  his  refusal,  the 
insurer  is  estopped  to  set  up  that  such  additional  insurance  was 
not  endorsed  on  the  policy."*  •**  *'" 


tn.  Where  by  their  silence  Ineurers 
lead  the  Insured  to  believe  the  policy 
was  Btin  In  force  klthougih  they  had 
knowledge  of  additional  Insurance  hav- 
liv  been  taken  out  in  violation  of  the 
policy  contract,  tbey  were  eBtopped 
from  allectDK  the  contrary  when  an 
attempt  wan  made  to  enforce  It  againat 
them. — Crescent  Ins.  Co,  v.  Grlffln  & 
Shook.    G9    Tex.    EOS. 

571.  To  let  the  company  take  ad- 
vantage of  the  breach  of  which  it  had 
full  knowledse  after  Ions  acquiescence 
vcmld  be  to  permit  the  perpetration 
of  a  fraud. — Crescent  Ins.  Co.  v.  Orlf- 
ftn   A    Shook.    69    Tex.    Bt». 

•n.  It  Is  the  duty  of  agent  to  con- 
sent to  additional  insurance  when  In- 
formed of  Intention  of  insured  to  take 
ODt  such  insurance  snd  to  make  proper 
IndcrBement  or  to  refuse  to  do  so  but 
wbat  la  told  such  agent  must  be  suC- 
flclent  to  give  him  proper  notice.  The 
Intention  must  be  certain  in  point  of 
time  and  not  conditioned. — New  Or- 
leans Ins.  Asa'n  v.  Orlffln  A  Shook,  H 
Tex.  lit. 

BT4.  The  company  Is  eetopped  from 
setting  up  the  failure  of  the  policy  to 
state  certain  fscts  required  to  be  stat- 
ed If  they  existed,  where  the  com- 
pany's agent,  when  issuing  the  poUcy, 
knew  that  the  facts  existed.— Cres- 
cent Ins.  Co.  V.  Camp,  (Tex.>  S  8.  W. 
471. 

BIS.  Forfeiture  of  a  Ire  policy  by 
breach  of  warranty  to  uee  the  building 
as  a  foundry  and  machine  shop  is  not 
waived  by  failure  of  the  agent  of  the 
company  to  have  the  poller  declared 
fcrfetted  after  he  knew  that  the  build- 
ing was  not  used  as  a  foundry  and 
BMcUue  ahop,  where  the  agent  has 
aothorlty  only  to  take  applications  and 
deliver  them,  or  where  the  knowledge 
came  to  him  in  his  individual  capacity 
after  the  contract  of  insurance  was 
■lade. — 8>in  Hut.  Ins.  Co.  v.  Teiar- 
kana  Foundry  A  Machine  Co.,  (Tex.) 
IS   B.  W.  H. 


tn.  Defendant's  agent,  knowing 
that  other  Insurance  companies  had 
refused  to  Insure  plaintifTs  mill  prop- 
erty, made  out  an  appUcatlon  for  in- 
surance thereon,  and  procured  one  ol 
the  employes  In  the  mill  to  sign  It  for 
plaintiff.  The  application  stated  that 
"  "  ever  refusad  to 
roperty.  Held,  that  Huch 
statement  did  not  defeat  the  liabllitr 
of  defendant  on  the  policy.— Phoenix 
Assur.  Co.  of  I^ndon,  England,  v.  Cotf- 
man.  3Z  H.  W.  810,  10  Tex.  Civ.  App. 
611, 

trt.    Wher 


the    agents    of    an 

lany,   1 


0  is- 
:el  policies,  allowed  a  pol- 
icy to  remain  in  force  after  notice  by 
Insured  of  the  eilBtence  of  an  Incum-' 
brance  on  the  property,  the  company 
cannot,  because  of  such  incumbrance. 
avoid  llahili'y  for  a  subsequent  loss. — 
Phoenix  ABBur.  Co.  of  London,  ESng- 
land,  v,  Coffman,  32  S.  W.  BIO,  ID 
Tex.  Civ.   App.    8S1. 

S7S.  Notice  to  one  of  a  arm  of  In- 
surance agents,  another  member  of 
which  Issued  the  policy  In  auit,  given 
several  months  before  the  policy  was 
applied  for,  that  there  was  a  Hen  upon 
the  property  Of  InBured  which  was 
covered  by  the  policy  aubsequently  ob- 
tained, was  not  sufficient  to  estop  the 
InHUrance  company  from  avoiding  the 
policy  on  the  ground  that  Insured 
falsely  represented  in  his  application 
that  the  property  was  free  from  in- 
cumbrance s.^Queen  Ins.  Co.  of  Amer- 
ica V.  Uay,    Zb   S.  W.    its. 

fi7B.  Information  to  an  Insurance 
agent  which  was  not  given  In  con- 
nection with  the  application  for  a  pol- 
icy afterwards  Issued  by  him  to  hi  a 
Informant,  and  which  did  not  appear 
to  have  been  Imparted  at  a  time  when 
he  was  Boliclting  Insurance,  was  not 
notice  to  the  company  whose  policy 
he  Issued.— Queen  Ina  Co.  of  America 
V.  Mkty,  3B  S,  W.  Bl>,  i 
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(3)  Ab  to  Ownmhip  of  Property, — ^Where  a  policy  is  issued  and 
the  a^Dt  of  the  insurer  knows  the  true  status  of  the  property  as 
to  ownership  the  iDBurer  cannot  afterwards  interpose  the  defense 
that  the  recitals  as  to  ownership  were  false  but  will  be  held  to 
have  waived  the  stipulation  that  the  policy  wonld  be  void  if  the 
interest  of  the  insured  was  not  truly  stated  therein.'**  '*'  "•  "*  ••• 
w  aea  However,  information  obtained  by  the  agent  several  yeara  be- 
fore when  issuing  other  policies  is  not  imputable  to  the  insurer  in 
the  absence  of  evidence  that  the  agent  was  at  the  time  the  in- 
surer's agent  or  that  the  prior  insurance  was  obtained  from  the 
insurer."' 


880.  The  knowledKe  of  sn  Insurance 
broker,  who  acted  as  Holleftlng  agent 
for  a  catnpanr  In  obtaining'  the  poltcy 
in  BUlt,  that  there  was  an  Incumbrance 
on  tho  property  at  the  date  the  policy 
was  Issued,  binds  the  company. — Oer- 
man  Ins.  Co.   v.  E^rgrett,   38   S.  W.   12E. 

581.  Where  the  Insurance  ag^nt 
wag  acquainted  with  the  premises  In- 
BUred,  and  could  have  made  an  ac- 
curate doacrlptlon  from  his  knowledge 
Of  tbem,  the  company  cannot,  after  re- 
ceivInB  the  premium  with  such  knowl- 
edge, avoid  Its  obligation  by  Hhowint^ 
a,  mladescrlptlon  of  the  property. — 
Hartford  Fire  Ins.  Co.  v.  Moore.  18 
8.  W.   146. 

SSa.  Information  as  to  the  owner- 
Bblp  of  Insured  property,  obtained  by 
an  agent  from  Insured  several  years 
before  th«  laauance  of  the  policy  in 
aulC.  and  at  the  time  of  the  isauance 
of  other  policies,  is  not  Imputable  to 
defendant  cam  pan; 


thai 


r  that  the 
prior  Insurance  was  obtained  from  de- 
fendant.— Continental  Ins.  Co,  v,  Cum- 
tnlngs,  9S  8.  W.  H8.  See  Cent.  Dig. 
Insurance,   II   >eB-S74. 

WS.  Where  a  member  of  a  firm  en- 
gaged In  the  Insurance  business  and 
agent  of  the  insurer  acquired  knowl- 
edge of  an  Incumbrance  on  property 
insured  In  the  courae  of  the  bugineaH 
of  the  Arm,  such  knowledge  was 
chargeable  to  the  insurer,  though  the 
partner  acquirlnc  the  knowledge  was 
not  the  one  who  subsequently  wrote 
the  policy. — St.  Paul  PIre  A  Marine 
Ins.  Co.  V.  Stogner,  »S  8.  W.  SIS. 

M4.  Rev.  St.  Art.  S09t,  providing 
that  any  person  soliciting  insurance  on 
behalf  of  any  company  shall  be  held 
to  be  an  agent  of  the  company,  so  far 
as  relates  to  all  the  liabilities,  duties, 
requirements,  and  penalties  set  forth 
In  the  chapter  of  which  It  Is  a  part. 
being  originally  a  part  of  the  revenue 
act  of  18TS.  does  not  prevent  an  1n- 
Bunnce  company  from  limiting  tho 
power  of  sollcltlnK  agents  to  bind  It 
by  notice  received  while  soliciting  In- 
surance.— Delaware  Ins.  Co.  v.  Harris. 
64  8.  W.  8BT,  Se  Tex.  Civ.  App.  GtT. 


Where  an  applicant  for  Are  In- 
wered  all  questions  aaked 
by  the  local  agent,  who,  by  direction 
of  the  company,  wrote  out,  counter- 
signed, and  delivered  the  policy,  tha 
company,  after  collection  of  the  pre- 
mium and  a  loss  under  the  policy, 
could'  not  say  that  It  did  not  have 
notice  of  the  facts  known  to  the  agent 
al  the  time  he  issued  the  policy,  though 
the  application  stated  that  no  One  ex< 
cept  the  general  agent  of  the  company 
could  make  any  contracta  relative  to 
such  risks,  and  that  none  of  Ita  con- 
ditions could  be  waived  unless  such 
waiver  was  written  on  the  policy. — 
Continental  Fire  Ass'n  v.  Norrla.  TO  B. 
W.   76  a, 

sea.  An  insurer,  whose  agent  waa 
fully  informed  of  the  Interest  Of  the 
party  named  in  the  policy  as  the  in- 
sured, who  In  fact  had  an  Insurable  In- 
terest, and  that  the  party  named  aa 
mortgagee  and  payee  was  In  fact  the 
owner,  could  not  be  heard  to  say  that 
it  delivered  what  it  than  knew  to  be 
an  invalid  policy,  so  as  to  defeat  the 
recovery  by  the  party  designated  as 
the  Insured. — Western  Assur.  Co.  v. 
Hlllyer-Deutsch-Jarratt  Co.,  167  S.  W. 
816, 

B87.  That  parsons  other  than  the 
party  to  a  preliminary  oral  contract 
of  Insuradce  owned  InterestB  In  the 
property  Insured  did  not  invalidate  the 

knew  the  facts  In  relation  to  the  own- 
ership and  that  the  contract  was  for 
the  beneflt  of  all  the  owners. — Auattn 
Fire  Ins.  Co.  v.  Brown,  ISO  S.  W.  9T). 
See  28  Cent.  Dig.  Insurance.  1)  968- 
■97. 

588.  -Where  the  agent  of  a  Are  In- 
surance company  had  knowledge  when 
he  Issued  a  policy  In  the  name  of  an 
executor  that  It  was  owned  by  the 
estate  of  which  the  executor  had  the 
management,  and  that  the  eiacutor 
held  in  that  capacity,  and  not  aa  ft 
sola  owner,  the  provisions  of  the  pol- 
icy aa  to  sole  and  unconditional  owner- 
ship are  thereby  waived  by  the  con- 
pany. — Shawnee  Pire  Ins.  Co.  v.  Chap- 
man, laS  8.  W.  SE4.  See  IS  Cent  DIC- 
Insurance,    tl   968-997.  , 
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(4)  Ag  to  loeiimbraiices. — In  general,  the  knowledge  of  the  ogeob . 
that  there  is  an  incumbrance  on  the  property  at  the  date  the  policy 
is  issaed  binds  the  company ,'""  and  the  same  is  true  after  issuance  of 
the  policy,'^*  Notice  of  incQmbrance  to  one  authorized  by  the  general 
agents  to  solicit  insurance,  take  and  report  applications,  deliver 
policies  and  collect  premiums  on  commission  is  notice  to  the  com- 
pany.'" Notice  of  a  member  of  a  firm  of  an  incumbrance  is  notice 
to  the  insurer  even  though  another  member  of  the  firm  wrote  the 
insurance."*  However,  in  another  ease  it  was  held  that  notice  to 
one  member  of  a  firm  several  months  before  the  issuance  of  the 
policy  of  a  lien  on  the  property,  another  member  of  the  firm  writ- 
ing the  policy,  would  not  estop  the  insurer  from  insisting  on  its 
defense."^*    In  an  early  case  it  was  held  that  where  the  policy  pro- 

.  vides  that  if  the  property  be  mortgaged  it  must  be  so  stated  in  the 
written  part  of  the  policy  or  it  will  be  void  and  the  agent  has  no 
power  to  waive'  conditions  except  in  writing,  mere  notice  to  the 
agent  of  a  mortgage  before  delivery  of  policy  or  parol  waiver  by 
him  does  not  estop  the  company  to  claim  the  policy  is  void."" 

(5)  Ab  to  BfiBcellaneoiis  Matters. — -Even  if  there  was  a  misrep- 
resentation as  to  title  of  property  the  right  of  forfeiture  is  waived 
where  the  insured  thereafter,  applying  for  permission  for  a  change 
of  occupancy  to  the  partner  of  the  agent,  informed  such  partner 


SSa.  A  Are  policy  stipulating  that  It 
shall  be  void  If  insured,  without  notice. 
shall  procure  other  Insurance  In  ex- 
ceas  of  the  amount  of  concurrent  In- 
•nrance  allowed,  la  not  Invalidate  by 
ither    Insurance    In 


exceM  of  t 
lowed,  where  the  agent  at  Insurer  ef- 
fecting- the  original  Insurance  had 
notice  of  the  additional  Ineur&nce  and 
consented  thereto,  though  he  did  not 
Indorse  on  the  orlglnai  policy  a  can- 
sent  for  additional  Insurance,  though 
reQUested    so    to    do. — National    Unlor 


Fire  I 


n  Int 


rroh,  13S  8.  W.  47S, 


authority  to  recel' 
sue  policies,  eiercises  such  authority, 
with  notice  from  Insured  that  there  ia 
concurrent  insurance  on  the  premiaes, 
the  company  Is  estopped,  after  a  loss. 
lo  declare  the  policy  forfeited  because 
coDseiit  to  such  concurrent  Insurance 
was  not  Indorsed  on  the  policy,  as  pro- 
Tided  for  therein. — Htbemla  Ins.  Co. 
V.  Malevlnsky.  31  S.  W.  804.  S  Tei. 
<av.   App.    Bl. 

an.  Though  a  policy  provide  that 
It  shall  be  void  If  the  Interest  of 
Insured  be  otherwise  than  sole  and 
absolute  ownership,  or  If  the  owner- 
ship be  not  truly  stated,  yet  where  the 
aceni  Issues  the  policy  and  accepts  the 
premium  knowing  that  Its  recitals  as 
to  ownership  are  false,  the  company 
is  estopped  to  deny  the  right  of  in- 
sured to  recover  on  the  ground  that 
they   did   not   have  sole   and   absolute 


ownership.  Judgment  <Clv.  App.  1898) 
48  S.  W.  IB,  reversed. — Wagner  v. 
Westchester  Plre  Ins.  Co.,  50  S.  W. 
est,    »i   Tex.    E4B. . 

SM.  Where  a  poltoy  provides  that. 
If  the  property  be  mortraKed,  It  must 
be  notifled  to  the  company  In  the 
written  part  of  the  policy,  or  It  will 
be  void,  and  that  no  agrent  has  power 
to  waive  or  modify  conditions  except 
by  writing,  mere  notice  to  the  a«ent 
of  the  existence  of  a  mortgage  before 
he  delivers  the  policy,  or  parol  waiver 
of  conditions  by  him,  does  not  estop 
the  company  to  claim  that  the  policy 
1?  voidr— Phoenix  Ins,  Co.  v.  Dunn 
41   S,  W.  109. 

SB3.  When  the  Insured  told  the  agent 
of  the  Insurer  on  several  different  oc- 
casions while  the  agent  was  soliciting 
the  Insurance  the  true  condition  of 
her  title,  the  Insurer  will  be  deemed 
to  have  had  notice  thereof,  notwith- 
B  tan  ding  the  written  application,  mads 
afterwards  and  upon  the  Issuance  of 
the  policy,  but  not  referred  to  therein. 
makes  a  different  statement. — Queen 
Ina.  Co.  of  America  v.  May.  43  3.  W. 
73. 

BM.  Notice  of  Incumbrance  to  one 
authorized  by  the  general  agents  of 
an  Insurance  company  to  solicit  Insur* 
CLnce,  take  and  report  applications  to 
the  general  agents,  deliver  the  policies. 
and  collect  the  premiums,  on  com- 
mission. Is  notice  to  the  company.-  — 
German  Ins.  Co.  v.  Bverett,  48  a.  W. 
96,   IS  Tex.  Civ.  App.  tl4.  [  ^ 
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.  of  the  facts  concemJDg  the  title  and  was  told  that  it  was  all  right.*** 
An  iQsurer  can  not  be  aaid  to  waive  the  breach  of  a  policy  by  rea- 
son of  its  agent's  knowledge  of  a  certain  intended  transfer,  when 
there  was  another  transfer  of  which  the  insurer  bad  no  notice 
whatever.'**  "Where  an  agent  is  well  acquainted  with  the  property 
the  insurer  cannot,  after  receiving  the  premium  with  such  knowl- 
edge avoid  its  obligation  by  showing  a  miBdeseription  of  the  prop- 
erty,"* and  the  same  is  true  as  to  a  misrepresentation  of  the  oc- 
eupaney  of  a  building.'*"  However,  forfeiture  by  reason  of  the 
occupancy  of  a  building  is  not  waived  by  failure  of  an  agent  to 
have  it  declared  forfeited  after  learning  of  the  fact,  where  such 
agent  has  authority  only  to  take  applications  and  deliver  them  or 
where  the  knowledge  came  to  him  in  his  individual  capacity  after 
the  contract  of  insurance  was  made.*'*  And  in  another  case  a  clear 
space  provision  in  a  lumber  policy  was  not  waived  by  the  fact  that 
the  agent  of  the  insurer  examined  the  lumber  yard  before  the 
poKcy  was  issued."'  Where  an  agent,  knowing  that  other  com- 
panies had  refused  a  certain  risk,  made  out  an  application  and 
procured  an  employee  of  the  insured  to  sign  it  for  the  insured,  the 
liability  of  the  insurer  was  not  defeated  although  the  application 
stated  that  no  other  company  had  ever  refused  to  insore  the  prop- 
erty.*" 

Insertton  of  False  Annrars  in  Application  by  A^rmt  or  Under  His 
DirectioiL — In  a  ease  where  the  insured  was  not  familiar  with  the 
insured  premises,  the  agent  filled  in  the  application  and  the  in- 
sured signed  without  reading,  the  agent  being  in  a  hurry,  it  was 

Ora.     Whsn  Hipllcants  for  Innuruice  provlnlon,  ao  a«  to  ezcuoe  U8ur*d  for 

inrormed    tbe    company's    asent    that  vlolUlnK    It. — Hartford   Fire   Int.   Co. 

they  did  not  own  part  of  the  property,  v.  Poet,  S2  S.  W.  140.  36  Tex.  Civ.  App. 

but   held   It   on   commlaelon   under   s.n  428, 

agreement   of   agency,   and   the   acent  6M.    A  m  la  representation  aa  to  the 

'made   out    the   policy   In   their    name.  occupancy   of  a  bulldlns,  at   the  date 

deaiffnatlng  them  ae  awnere.  a  atlpula-  of  a  Are  Inaurance   policy,   la   waived 

tloD  that  the  policy  would  be  void  if  by  the  company  If  Ita  aKent.  not  beiniT 

the  Interest  of  Insured  was  not  truly  In   coUuaion   with   the   Insured,   knowa 

stated      therein     was     waived. — Weet-  the   real   tact   as   to   Its    occupancy. — 

Chester    Ftre    Ins.    Ca    v.    Wasner,    GT  Fire   Ass'n   of   Philadelphia  v.    Bynum. 

8.  W.  8T6.  41  S.  W.  Gil. 

L  policy  was  Isaued  by  a  for- 


:    company,  could 
B  waived  the  breach 


elgrn    Insurance    company    on    a    verbal 

application ;    It    whs    not    shown    that 


i.<e  property  Insured  by  reeaon  of  its  ,„  ,h-  „-„.  Tha  ooHpv  i.nnt.lns,i 
a^enfe  knowledge  of  a  certain  Intend-  1^  "lf,„tf*"  n.lJ'"'.,„1.""°>':,.™r,"*.'':^ 
eil   transfer,   when   there  w««  another 


isual     entire,     unconditional     and 
lole   ownership   clause   but   the   agent 


transfer  of  title  of  which  the  company  ^new-t   the  time   it   was  issued 

had     no     notice     whatever.— Hartford  fh-   „r^\,Jr,t    I^a    11.!^    ..i!^^     "1." 

Fii-B  Tub    fn    o    nnnanm    III   a    nr    til  '"*    Properly    had    been    aaslgned.       It 

Fire  ln«.  Co.  v.  Ranaom.  «1  6.  W.  144-  „„  ,,,,3  ^^^^  ^^^^  ^j.,  ^^^  knowledge 

St?.    Where    a    policy    contained    a  of  the  agent  were  the  act  and  knowl< 

provision    requiring    1(10    feet    of    clear  edge    of    the    principal    and    to    deliver 

space  to  be   kept   between    the   Insureil  a  policy   with  full    knowledge  of   such 

lumber  and  dry  kiln,  the  fact  th*t  tha  facts  and  then  to  Insist  on  such  facts 

atietit    of    the    Insurer    examined    the  a^  a  ground  of  avoidance  Is  to  attempt 

premieea  before  the  policy  was  Isaued.  a   fraud.      The   courts    will    hold    this 

and  knew  at  that  time  that  the  lumber  an   Intent   to   waive   a   known   ground 

was  within   less  than   100  feet  of  the  of    avoidance. — Liverpool   and    It.   and 

dry  kilo,  did  not  waive  the  clear-space  O,  Ins.  Co.  v.  Bnde.  SG  Tex.  118. 
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held  the  inBured  was  not  relieved  from  the  binding  effect  of  the 
answers."" 

Histake  or  Fraud  of  Agent. — ^When  the  insured  claims  tthat 
tbroDgh  fraud  or  mistake  the  house  in  which  the  insured  prop- 
erty is  located  is  misdescribed  the  insurer  is  not  estopped  to  dis- 
prove the  claim  and  show  that  the  policy  correctly  states  the  con- 
tract.*"* 

Form  and  ReqnidtM  of  Expresa  Wairer — (1)  Oral  WaiTer. — The 
rule  is  that  wi  agent  of  an  insurance  company  may  verbally  waive 
a  condition  in  a  policy  though  the  policy  provides  that  the  con- 
dition can  only  be  waived  by  writing  endorsed  thereon,  and  such 
waiver  may  be  shown  by  parol.'** ""'  •""  •"  ■"■  *"  ""  •"  '"  "»  Proof 
of  a  verbal  consent  of  an  agent  and  of  any  facta  which  would  make 


If  rslaa  Aiutwara  1b 
AppllostlOB  tt7  ACant  or  Vudut  ■!!■ 
DlTMtfam.  (Bm  U  Oant.  Dlf.  tnanr- 
■aoa,  if  BMaOlS.) 

flOOi  An  •.ppllcKtIon  for  a  Are  policy 
recited  that  the  Huthorlty  of  the  ag-ent 
taking  the  uma  wtu  limited  to  ItB 
taking  ana  the  collection  of  the  prem- 
ium, and  that  the  applicant  had  read 
and  approvad  the  aDswers  contained 
therein.  The  Insured  was  not  tamlltar 
with  the  Inaurod  property,  and  the 
agent,  who  waa  famlllBT  therewith, 
fUled  In  the  answers,  and  satd  that  be 
would  verify  the  samei  and  Insured 
siKned  the  application  without  readlnR 
It,  tbe  asent  being-  In  a  hurry  to  catch 
a  train.  Held,  not  eutnclent  to  re- 
lieve Insured  from  the  binding  effect 
of  such  'answers. — Delaware  Ins.  Co. 
*.  Harris.  64  8.  W.  S8T,  S<  Tex.  Civ. 
App.   EST. 

BOl.  Where  applicant  answered  a 
certain  sum  to  the  question  whether 
anything  waa  owIdb  on  the  property 
Insured,  and  proposed  to  so  to  the 
creditor  and  get  the  exact  amount, 
but  the  agent  told  him  to  make  the 
1  the  beat  of  his  recollec- 
IiIb  estopped  the  Insurer  to  aa- 
breach  of  the  warranty  as  to  the 
of  the  amount.— Hartford 
Fire  Ins.  Co.  v.  Walker.  SO  8,  W.  SiO, 
reversed,  «l   S.  W.   Til. 

aOB.  Under  Rev.  St.  1896,  Art.  lOBS, 
making  any  person  who  does  any  act 
in  the  consummation  of 
at  Inaursoios  for  any  Inanrance 
pany  the  ssent  of  tbe  company,  S' 
as  relates  to  all  the  liabilities, 
■et  forth  in  the  chapter  relating  t 
■nrajice,  the  agent  of 
company,  writing  the  answer,  "No." 
with  knowledge  of  Ita  falsity,  to  a 
<Iueatlon,  In  application  tor  Insurance, 
whether  the  risk  had  ever  been  re- 
jected, waives  the  warranty  on  that 
point  contained  In  the  application. — 
Hartford  Fire  Ins.  Co.  v.  Walker.  80 
B.  W.  SIO,  reversed  61  8.  W.  111. 


or  OoUntdV*  Aota  Of 
AfMt.  (Sm  as  Ont.  Die  XasWMWa, 
I  »8.> 

eos,  A  fire  policy  showed  a  contract 
to  Insure  certain  property  while  In  a 
pBrtlcular  houae.  The  Insured  claimed 
that  through  mistake  or  fraud  the 
hcuse  was  misdescribed.  Held,  that 
the  Insurer  waa  not  estopped  from 
dlsprovlnK  the  claim  and  showing  that 
the  policy  correctly  stated  the  contract. 
— Aetna  Ins.  Co.  v.  Brannon,  8S  8.  W. 
lOET.  See  Cent.  Dig.  vol.  tS,  cols,  1733- 
ITSE,  I  9»S;  cols.  1T13-1TBS.  II  1001- 
10  IE. 

38>— Tonn  attd  »e<miito  m  axpnM 
WalTar.  (A>  ocal  Walvat.  (la*  as 
Oast.   mg.   bmrauca,   ElOlS.) 

pany  may  verbally  waive  a  condition 
in  a  policy  though  the  policy  provide 
that  the  condition  can  only  be  waived 
by  writing  indorsed  there  on  .^Burling- 
ton Ina  Co.  V.  Blvera  (Tei.  Civ.  App.) 
IS   S.  W.   4Bt. 

MS.  Though  an  Insurance  policy 
provides  that  none  of  the  conditions 
can  be  waived  unless  auch  waiver  be 
Indorsed  thereon,  where  an  authorized 
agent  accepts  a  premium  having  knowl- 
edge that  a  condition  of  the  policy  is 
being  violated  by  the  existence  of  con- 

ment  of  consent,  the  waiver  may  be 
shown  by  parol — Hlbernla  Ins.  Co.  v. 
HaJevlnsky,  !4   8.   W,   804,    S   Tex.   Civ, 

aoa.  A  local  Insurance  agent,  au- 
thorised to  waive  condltlona  and  for- 
feitures contained  In  a  Are  policy  may 
waive  them  by  parol. — New  Jersey  Fire 
Ina.   Co.    V.   Balrd,    187    8.  W.   358. 

«07.  A  condition  In  a  policy,  which 
recites  that  conditions  therein  con- 
tained can  be  waived  by  agents  only 
in  writing  Indorsed  thereon,  does  not 
prevent  a  verbal  waiver  by  the  agent 
from  binding  the  Insurer. — Pennsyl- 
vania  Fire   Ins.   Co.    v.   Falres.   IG    8. 
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it  onfair  to  the  iDsnred  to  claim  that  the  verbal  consent  was  not 
safficient,  is  a  substitute  for  an  endorsement  on  a  policy.'^' 

(2)  Waiver  in  Writing:. — An  insurer  is  estopped  to  assert  a  for- 
feiture where  a  slip  permitting  additional  insurance  was  issued  be- 
fore loss  but  not  attached  until  after. •^* 

(3)  Waiver  of  Provisions  of  Policy  as  to  Mode  oi  Waiver. — ^In  a 
case  where  the  defense  was  that  the  goods  had  been  taken  from  the 
location  specified  in  the  policy,  the  insured,  upon  showing  that  the 
insurer's  agent  agreed  to  the  change,  is  entitled  to  recover,  even 
though  the  policy  forbade  waiver  of  its  provisions  except  in  writ- 
ing npon  or  attached  to  the  policy  and  no  change  had  actually  baen 
made  on  the  policy."" 

(4)  Constraction  and  Operation  of  Express  Waiver. — The  fact 
that  the  insurer  permitted  the  insured  to  move  his  building  does 


M8.  Where  an  Insurance  agent  had 
authority  to  consent  on  behalf  of  the 
Insurer  to  a  transfer  of  the  property, 
and  did  orally  consent  to  such  trans- 
fer, such  consent  was  binding  on  the 
Insurer,  though  the  policy  provided 
that  no  agent  should  have  power  to 
give  any  permlHsEon  aftectlng  the  In- 
surance under  the  policy,  unless  In 
wrlUng  and  attached  thereto.— Home 
Mut.  Ins.  Co.  V.  Nichols,   TZ  S.  W.  HO. 

SW.     Parol  evidence  la 


the  consent  of  the  company. — Reliance 
Ins.  Co.  or  Philadelphia  v.  Dalton,  ITS 
8.   W.   866. 


810.     Parol  waiver   as   ' 
clauses  In  insi 

shown,  notwithstanding  an  express 
provision  of  the  policy  forbidding  it. 
— British  America  Asaur.  Co.  v.  Fran- 
Cisco.  123  8.  W.  1144.  See  28  Cent. 
Dig.   loHUrance,   I   lOlg. 

411.  Requirement  of  consent  to 
other  Insurance  is  reasotiable  and 
proper  and  that  such  requirement  shall 
be  indorsed  in  writing  on  the  policy 
is  valid.  However,  this  requirement 
may  be  waived.  Proof  of  a  verbal  con- 
sent and  of  any  facts  which  would 
make  It  unfair  to  the  assured  to  claim 
that  the  verbal  consent  was  not  suf- 
flclent,  is  a  substitute  for  the  Indorse- 
ment.—New  Orleans  Ins.  Ass'n  v.  Qrif- 
fln  ft  Shook,    se  Tex.    232. 

SIS.  A  condition  that  other  insur- 
ance shall  not  be  obtained  wltbout  the 
consent  of  the  company  is  iKtter  ful- 
fllled  by  obtainInK  the  coneent  before 
than  after  the  i 
insurance.   Such  a  c 


inted  t 


on  to  take  other 
by  the  agent  of 


the  company.  Verbal  consent  by  the 
agent,  with  Imowledge  that  it  wiU  be 

acted  upon,  is  a  waiver  of  the  require- 
ment that  the  consent  shall  be  ez- 
preaaed  in  writing  upon  the  policy. — 
New  Orleans  Ins.  Abb'd  v.  Oriffln  & 
Shook,   8fl  Tex.      " 


61  a. 


t    of    I 


having  authority  to 
make  contracts  of  Insurance  and  is- 
sue policlea,  may  make  a  valid  parol 
agreement,'  waiving  the  conditions  of 
a  policy,  though  the  policy  declares 
such  a  waiver  unauthorized  unless  Id 
writing.  Judgment  (C!v.  App.  ISM) 
*S  S.  W.  49.  reveraed.— Wagner  v. 
Westchester  Fire  Ins.  Co.,  BO  fi.  W. 
ESS,   »2   Tex.   S4S. 


Bit.     An    1 


)   agent 


sented  In  advance  to  additional  Insur- 
ance, and  issued  a  slip  showing  such 
agreement,  waa  estopped  from  assert- 
ing; a  forfeiture,  though  such  slip  was 
not  attached  to  the  policy  until  after 
the  loss. — American  Cent.  In  a.  Co.  v. 
Hardin,  IBl  S.  W.  1162.  See  88  Cant. 
Dig.   Insurance,   f   1019. 

3Se— (O)  WatTSr  of  Frovlslou  of  FoU 
'      Mod*  of  -WUtst.     (Sm  n 
I  iaB4.) 

that 

Moa  BM  Mw  VMS  nam  ik 

>n  speclfled  in  the  policy,  the  in- 
sured, upon  showing  that  the  insurer's 
agent  agreed  to  his  request  to  changu 
the  location  of  the  policy  to  the  place 
of  the  fire,  is  entitled  to  recover,  even 
though  the  policy  forbade  waiver  of 
any  of  ita  provisions  except  in  writ' 
Ins  upon  or  attached  to  the  policy, 
and  no  change  bad  actually  been  mad« 
on  the  policy. — Delaware  Ins.  Co.  v. 
Wallace.  160  S.  W.  lltO.  IS  CenL  DIk. 
Insurance.  |  1024. 

Coo<^lc 


SIB.     Where    the    defense    was 

the  I      -     -    -  -         -  -     -  - 
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not  estop  it  from  relying  on  the  defense  that  the  premises  were 
vacant  for  over  ten  days.'^' 

Implied  Waiver  in  Qeneral. — ^Where  a  policy  on  a  stock  of  goods 
was  forfeited  by  failure  of  insured  to  keep  an  account  of  cash  sales, 
such  forfeiture  was  not  waived  by  requiring  the  insured  to  submit 
to  several  examinations  also  provided  for  under  the  policy."'  Also, 
where  an  adjuster  waived  the  production  of  inventories  after  a  loss 
such  waiver  did  not  waive  the  production  of  the  preceding  inven- 
tory made  before  the  policy  was  issued,  unless  he  knew  of  its  de- 
struction,"* An  insurer,  waiving  impliedly  the  keeping  of  gaso- 
line on  the  premises,  can  not  insist  that  the  increased  hazard  aris- 
ing therefrom  was  not  also  waived."^'  The  suggestion  of  an  ad- 
juster that  the  burned  and  unburned  goods  be  separated,  which  was 
done  at  some  expense,  does  not  show  a  waiver  of  a  breach  of  a  con- 
dition as  to  additional  insurance.*'*  The  act  of  an  agent  in  not  ob- 
jecting but  making  a  memorandum  of  information  that  certain  in- 
sured property  had  been  sold  and  the  deed  was  in  escrow  and  re- 
questing notification  of  the  consummation  of  the  trade,  constituted 
a  waiver  of  a  provision  of  the  policy  rendering  it  void  in  case  of 
transfer  without  the  insurer 's  consent.'^"  An  extension  of  time  for 
payment  of  a  premium  note,  not  granted  until  after  it  had  matured 
and  collection  of  the  note  after  loss  do  not  estop  the  insurer  from 
insisting  on  a  forfeiture  for  failure  to  pay  the  note  at  maturity, 
where  the  policy  provided  that  time  was  of  the  essence  of  the  con- 

387 — {D)    Oonitxiutlott   <UUI   Op«t«11o»  that   the   aasured   did   so  at   some   ex- 

ttf  XzprMi   WalTBE.     <Sm   as   OMit.  pense.   does   not   show   a   waiver   of   a 

mg.  manmu^  I   lOBB.)  breach   of  s.  condition  as  to  addltlon&l 

no.    That    Insurance    company    al-  Insurance. — L«ben    v.    Georgia    Home 

lowed    Insured    to    move    lila    building;  Ins.  Co..  28   S.   W.   133. 

held  not  to  estop  It  from  relying-  upon  Sit.     Where   the   Iron-safe    clause  of 

the    breach    of    a    condition    declarlnft  an   Insurance  policy   provided   that  the 

that    the    policy   should   be   void    If  the  Inventory    preceding    the    date    of    tb« 

prenUses     were     unoccupied     for    over  policy,    If    any    waa    taken,    ahoutd    be 

10    days. — Fireman's    Fund    Ina.    Co.    v.  kept  in  an  Iron  sate,  and  produced  after 

Lyon.   ITl    B.   W.   801.  losfi.    otherwise    the    policy    should    be 

void,   the   waiver  of    the  production   of 

SSa — IlnsU*d  WalTar  In  asBWftL    (>••  Inventories  by  the  adjuster  Immediately 

as     Cent,    mr-    Insonmoa,    Sg     lOBS,  after  the  loss  was  not  a  welver  of  the 

10S7,  1030,  1036,  1040.)  production  of  said  preceding  inventory, 

617.     Under  the  provisions  of  a  pol-  unless   the   adjuster   then   knew    of   Its 

ley  that  Insured  should  submit  to  ex-  destruction.        Judgment,      Continental 

amlnatlon     by     any    person    appointed  Fire   Ins.   Co.   v.   Cummlngs    (Civ.   App. 

by  the  company,  and  that  the  company  190S)    78    S.    W.    378,    reversed. — Contl- 

should  not  be  heW  lo  have  waived  anv  nental    Ina.    Co.    v.    Curamings,    81    S. 

condition    of    the    policy    or    have    any  W.  105. 

forfeiture    [hereof,    where   a    policy    on  Sao,     Where      Insurer's      agent      was 

a    stock    of    goods    was     forfeited     by  told   that   tJia   property    had   been    sold, 

failure  of  insured  to  keep   an   account  and  that,  on  payment  of  the  cash  con- 

of    cash    sales,    as    required,    such    for-  slderatlDo,    the   deed    which   was    being 

feiture    was    not    waived    by    requiring  held   in   escrow   would   be   delivered   to 

inaured  to  submit  'o  several  examlna-  the  purchaser,  and  such  agent  did  not 

tlons. — ScotUHh  Union  &  National  Ins.  object,    bul    made    a    memorandum    ut 

Co.  V.  Weeks  Drug  Co.,  118  S.  W.  lOSG.  the    Information,   and    requested   notlfl- 

8ee  28   Cent.    Dig.    Insurance,    tt    lOZE-  cation     of    the    consummation    of    the 

1030.    1035.    1040,    lOGT.  sale,    this    constituted    a    waiver    of    a 

ns.    Evidence  that  an  insurance  sd-  provision    of    the    policy    rendering-   It 

Juster   Inspected    the    stock    after    ths  void    In    case    of  transfer    without    in- 

lire,   and    suggested    that    the    burned  silrer's  consent. — British  America  As- 

wid  unburned  goods  be  separated,  and  sur.  Co.  v,  Francisco,   123  S.  W.   1144. 
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tract  and  that  if  the  notes  were  not  paid  when  due  it  should  be 
void,  the  premium  being  considered  earned.*"  Where  an  open  pol- 
icy provided  that  risks  covered  by  it  efaould  be  advised  as  soon  as 
known  to  the  home  office  by  the  insured  but  it  was  shown  that  in 
numerous  instances  the  notice  was  sent  by  the  agent  and  the  losses 
had  been  paid  without  objection,  such  a  course  of  dealing  waived 
the  requirement  of  the  policy  and  estopped  the  insurer  from  set- 
ting up  the  insured's  failure  to  advise  as  a  defense,***    (For  facts 


Ml.  Where  the  Insured  asked  ttio 
local  &Rent  for  an  extension  when  the 
premium  note  became  due.  but  notined 
him  of  his  Intention  to  pay  If  11 
Should  be  refused,  and  the  agent 
promptly  communicated  this  request 
to  the  Keneral  officers  of  the  company, 
their  silence  for  three  months  there- 
after la  strong,  if  not  conclusive,  evi- 
dence of  their  consent  to  the  exten- 
sion,— Elast  Texas  Fire  Ins.  Co.  v. 
.  Perkey,  24  S.  W.  1080,  6  Tex.  Civ. 
App.  ESS.      Reversed   35   S,  W.   1060. 

6M.  In  an  action  on  an  Insurance 
policy,  where  the  Issue  Is  whether  the 
company  waived  a  condition  of  for- 
feiture for  non-payment  of  the  prem- 
'  lum  notes,  and  plalntllT  proves  that  he 
asked  the  local  agent  for  an  extension, 
and  that  the  latter  stated  that  he 
would  communicate  with  the  general 
ofllce  and  promptly  Inform  pl&lntlft 
of  the  reply,  further  evidence  by  plaln- 
tir,  that  he  relied  on  the  local  agent 
to  Inform   him   If   the 


objec 


mable 


being  Intended  to  elicit  plalnClfTs 
tlve  In  not  paying. — East  Texas  Firs 
Ins.  Co.  V.  Perkey,  24  8.  W.  1080,  G 
Tex.  Civ.  App.  fi98.  Reversed  35  3.  W- 
1060. 

6S3.  Where  a  Are  policy  provided 
that  It  should  be  void  where  the  haz- 
ard as  to  the  subject  of  Insurance  was 
increased  by  any  means  wit  bin  the 
knowledge  or  control  of  Insured,  and 
the  haiard  came  from  the  presence  or 
the  keeping  of  gasollna  on  the  prem- 
ises, elsewhere  provided  against  In 
the  policy,  and  Insurer  Impliedly  waived 
the  latter  condition.  It  could  not  insist 
that  the  Increased  haxard  was  not  also 
waived. — American  Cent.  Ins.  Co.  v. 
Chancey,  127  B.  W.  GTT.  See  28  Cent. 
Dig,   InsuranCB,   II    1026.   1027,   lOSO. 

884.  Where  an  open  policy  of  ma- 
rine Insurance  contained  a  stipulation 
that  risks  covered  by  It  should  be  ad- 
vised, as  soon  as  known  to  the  insured, 
to  the  company  at  Its  home  office,  by 
telegram  or  letter,  but  In  numerous 
cases  under  the  policy  the  notice  was 
not  sent  by  plalntllt.  but  by  the  com- 
pany'a  agent  when  application  waa 
made  to  cover  a  shipment,  and  that  the 
company  had  always  accepted  such 
risks  and  the  premiums  therefor,  and 
had  paid  losses  thereon,  without  ob- 
jecting that  plaintiff  had  not  advised 
them  of  the  risk,  such  course  of  deal- 


ing constituted  a  waiver  of  the  re- 
quirement of  the  stipulation,  and 
estopped  the  company  from  setting  up 
plaintiff's  (allure  to  advise  as  a  de- 
fense to  a  claim  tor  a  loss. — Insurance 
Co.  of  North  America  v.  Bell,  60  B. 
W.   282. 

sas.  Where  a  Are  policy  provided 
that  time  was  of  the  essence  of  the 
contract,  and  that,  if  the  premium 
notes  were  not  promptly  paid  when 
due,  the  policy  should  be  void,  and  the 
premium  note  declared  that  the  policy 
should  be  void  on  failure  to  pay  the 
note  at  maturity,  without  notice  to  In- 
sured, but  that  If  It  was  not  paid  at 
maturity  the  full  membership  fee  and 
premium  should  be  cpnaldered  earned 
during  the  currency  of  the  policy,  and 
the  note  should  be  payable  without 
reviving  the  policy  or  any  of  Its  pro- 
visions, an  extension  of  time  for  pay- 
ment of  the  note,  not  granted  until 
after  It  had  matured,  and  collection 
of  the  note  after  loss,  did  not  estop 
the  Insurer  from  Insisting  on  a  for- 
feiture of  the  policy  for  the  failure  to 
pay  the  note  at  maturity. — Texas  Fire 
Ins,  Co.  v.  Knights  of  Tabor  Lodge  of 
Camp  County.   74  3.   W.   S09. 

SBS.  A  policy  of  Insurance  on  lum- 
ber contained  a  clause  that  a  clear 
space  of  200  feet  should  be  maintained 
between  the  lumber  and  any  wood- 
working establishment.  Subsequently 
a  planing  mill  was  erected  within  128 
feet  of  the  lumber,  and  the  Insurance 
company  was  no  tided  that  the  Insured 
wished  to  cancel  the  lumber  policy 
and  Insure  the  mill,  which  was  done. 
The  company's  agent  saw  the  lumber 
when  the  change  of  Insurance  was  ef- 
fected, but  paid  no  atteotion  to  the 
amount  of  the  clear  space.  The  man- 
ager of  tha  mill  stated  that  he  told 
the  agent  he  was  contemplating  re- 
insuring the  lumber,  whereu|>on  the 
agent  stepped  the  distance,  and  said, 
as  the  lumber  was  then  situated,  the 
rate  would  be  SI  per  cent.,  but  with  a 
iOO-(oot  space  he  could  give  1  per  cent. 
rate.  Afterwards  a  policy  was  Issued 
on  the  lumber  for  21  per  cent.,  contain- 
ing a  2 00 -foot  clear-space  clause,  and 
was  received  and  retained  by  the  a*- 
Bured  without  reading.  Held,  that  no 
waiver  of  the  clear-space  clause  could 
be  Implied  from  such  evidence.— Keller 
V.  Liverpool  ft  L.  ft  Q.  Ins.  Co.,  SS 
8.   W.   B9B.      27  Tei.   CIv.   App.    10*. 
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showing  that  tbe  elear-space  claoee  in  a  lumber  policy  was  not  im- 
pliedly waived  see  Ann.  626.) 

luiuuuM  and  Delivery  of  iPolioy  WitUiout  Objection. — In  general, 
the  rule  is  that  where  a. policy  ia  delivered  with  full  knowledge 
of  the  facts  on  which  its  validity  may  be  disputed,  the  insurer  ie 
estopped  from  asserting  such  invalidity."^'  "'  A  condition  against 
incnmibrances  is  waived  by  the  company's  delivering  the  policy 
with  full  knowledge  of  the  incumbrance."*  *"  "'  '"  Where  the 
insurer  issned  a  policy  knowing  that  gasoline  was  kept  on  the  in- 
sured's premises  and  was  used  in  his  business,  such  fact  did  not 
invalidate  the  policy  although  the  policy  provided  for  forfeiture 
in  such  event."'  Issuance  of  the  policy  withjiotice  of  the  insured  'a 
intention  to  take  out  other  insurance  is  not  a  waiver  of  a  stipula- 
tion against  other  insurance."'*  However,  it  is  held  that  an  insurer 
is  estopped  to  claim  on  such  ground  that  the  policy  is  forfeited  if 
the  agent  who  issued  the  policy  ia  notified  by  the  insured  of  his 
intention  to  take  out  further  insurance  and  fails  to  object  thereto."' 
Where  at  the  time  of  issuance  of  the  policy  the  agent  knew  that 
the  property  belonged  to  a  partnership  of  which  the  applicant  was 
a  member  his  denomination  of  the  applicant  as  the  owner  waives 
the  clause  of  warranty  of  sole  ownership.""  However,  the  fact  that 
an  agent,  without  authority  to  waive  the  condition  of  the  policy  re- 
quiring a  true  statement  of  the  insured's  interest  in  the  property, 
was  notified  at  the  execution  of  the  contract  that  the  insured's  in- 
terest was  other  than  expressed  in  the  policy,  did  not  preclude  the 
company  from  setting  up  a  forfeiture."'  The  fact  that  a  policy  was 
issued  and  the  premium  accepted  with  knowledge  that  the  build- 
ing  was  vacant,  is  not  a  waiver  of  a  condition  rendering  the  policy 
void  if  the  building  became  vacant  or  unoccupied  and  remained  ao 
for  ten  days."'     The  issuance  of  a  lumber  policy  with  knowledge 

n> — iBsnano*  muA  UtOrtr  of  VoUer  with  fuU  knowledge  ot  ths  (acta  on 
Wltlwnt  ObjMHon.  (MM  98  Oast,  which  Its  validity  may  b«  disputed, 
mg.  mBuaaos,  if  lOM-lOSl.)  insurer  la  aatoppod  from  asawtlnr 
such  Invalidity. — Mecca  Fire  Ins.  Co.  v. 
«B7.  The  fact  that  a  Ore  policy  was  amlth.  ISE  B.  W.  ESS.  8«e  28  Cent. 
Inued,  and  Che  pramium  accepted,  with  Dig-.  Inauranae,  II  lOia-1031. 
knowledge  that  the  bulldlns  was  vac-  630.  Wli«re,  at  the  time  an  Insur- 
ant, la  not  a  waiver  of  a  condition  ance  asent  issued  a  policy  at  tire  In- 
rendering  the  policy  void  if  the  build-  Hurance,  he  knew  that  the  property 
Ibb  became  vacant  or  unoccupied,  and  Insured  belonged  to  a  partnership  of 
MOMlned  ao  "(or  ten  days." — Bennett  which  the  applicant  was  a  member, 
t.  Agricultural  Ins.  Co.  (ISST)  12  N.  K  his  act  in  laaulng  the  policy,  deacrlb- 
M9.  lOe  N.  Y.  243.  distinguished.  ing  the  applicant  as  the  owner,  was 
Queen  Ina.  Co.  of  America  v.  Chad-  a  waiver  of  the  clause  of  warranty  t>f 
wick,  IE  8.  W.  IS.  HOle  ownership.  Judgment.  Contlnent- 
toa.  Where  inaurer,  when  issuing  a  al  Fire  Ins.  Co,  v.  Cumminge  (Civ. 
Are  policy  stipulating  that  It  should  be  App.  1903)  TS  S.  W.  378,  reversed. — 
void  if  Insured  should  keep  gasoline  on  Continental  Ins.  Co.  v.  Cummlngs,  81 
the  premises,  knew  that  gasoline  waa  B.  W.  TOG.  98  Te:c.  116.  See  Cent.  Dig. 
kapt  on  the  premlaee  and  used  tn  in.  vol.  2S,  cols.  lT9B-lTtt.  I  1028. 
■ured'B  business,  the  keeping  of  the  S3I.  Issuance  of  the  policy  with 
■aaoline  did  not  Invalidate  the  policy.  notice  of  Insured's  intention  to  take 
— OklaboBia  Fire  Ins.  Co.  v.  HcKsy,  out  other  insurance  Is  not  a  waiver 
It!  8.  W.  440.  18  Cent.  Dig.  losurancq,  of  a  stipulation  against  other  Insur- 
II  l»I8-ia*l.  ance.— Orient   Ins.   Co.   v.   Prather,   93 


e  a  fire  policy  la  delivered      B.  W.  St.     £6  Tex.  Civ.  App.   446. 
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that  a  elear-Bpace  clause  therein  is  being  violated  waives  such  pro- 
vision only  to  the  extent  of  allowing  the  insured  a  reasonable  time 
in  which  to  remove  the  lumber,"* 

Failure  to  Assert  Forfeiture  or  Cancel  Policy. — Wlhen  an  insurer 
ascertaiiiB  that  its  agent  at  the  time  of  writing  the  policy  was  also 
the  agent  of  the  insured  it  is  its  duty  to  cancel  the  policy  promptly 
if  it  desires  to  avoid  it."" 

Demand,  Aooeptauoe,  or  Retention  at  Preminnu. — When  a  policy 
stipulates  for  a  forfeiture  for  non-payment  of  premiums  a  demand 
for  and  payment  of  such  premium  constitutes  a  waiver  of  sach 
forfeiture.***  It  is  otherwise  however,  when  the  policy  in  addition 
provides  that  upon  default  in  any  installment  the  insurance  shall 
cease  and  the  installment  shall  foe  considered  as  earned.***  A  mere 
demand  for  the  payment  of  a  pant  due  premium,  without  its  pay- 
ment, is  not  sufficient  to  reinstate  a  policy  which  is  forfeited.*** 


68a.  Vniere  an  Insurer  iBsues  a 
poller  »id  accepts  premiums  thereon 
with  knowledge  of  facts  that  consti- 
tute a  violation  of  a  provision  In  the 
policy  and  would  make  the  same  void 
when  Issued,  such  Insurer  baa  waived 
the  provision  violated, — Hartford  Flro 
Ins.  Co.  V.  Post,  «Z  a.  W.  140,  26  Ten. 
Civ.  App.   12S. 

633.  WTiere  a  policy  provides  that 
a  elear  space  of  100  feet  shall  be  kept 
between  Insured  lumber  and  a  dry 
kiln,  the  Issuance  of  a  policy  with 
kiiQwledg-a  that  the  lumber  waa  within 
less  than  100  feet  of  the  dry  kiln 
waives  such  provision  only  to  the  ex- 
tent of  allowing  assured  a  reasonable 
time  In  which  to  remove  the  lumber. 
— Hartford  Fire  Ins.  Co.  v.  Poet.  82 
S.   W.    HO,   !B   Tex.   Civ.   App.   *2S. 

034.  A  condition  again  at  Incum- 
brances Is  waived  by  the  company's 
delivering  the  policy  with  knowledga 
of  the  incumbrance.— German  Ins.  Co. 
V.  Everett,  46  S.  W.  9B,  18  Tex.  Civ. 
App.   BI4. 

OB.  Issuance  of  Insurance  policy 
on  application  containing  the  queellon: 
"Incumbrance  or  Indebtedness.  I.  Is 
there  any  on  the  above-described  prop- 
erty? •  •  •  If  so,  (I)  on  what; 
(1)  to  whom;  (!)  In  what  amount:  (4> 
when  due?"  answered  merely,  "Owe  H. 
ffiQD;  *  *  •  one-half  due  thla  year, 
one-half  due  next  year," — !■  m  waiver 
of  omission  In  the  application  to  con- 
tain a  specific  answer  as  to  the  ques- 
tion of  "Incumbrancea."  the  Inquiry 
answered  appearing  to  relate  to  gen- 
eral indebtetbieas. — Phoenix  Assur.  Co. 
of  London  v.  Munger  Improved  Cotton 
Mach.  Mfg.  Co,.  49  S.  W,  271. 

•38.  An  ineurance  company,  which 
has  delivered  a  policy  of  InHUrancO 
with  full  knowledge  that  the  insured 
property  1b  monsaged.  Is  estopped 
to  Bet  up  the  mortgage  In  avoidance 
of  the  policy. — Phoenix  Ins.  Co.  v. 
Ward    (Tei.  Civ.  App,)   26  S.W.   718. 


•87.     In  an   action   on  an   insurance 

policy,  the  company  cannot  claim  a 
forfeiture  under  a  condition  that  the 
policy  should  be  void  It  the  Insured 
premises  were  mortgaged,  or  other- 
wise Incumbered,  where  the  agent  ef- 
fected the  insurance  with  knowledge 
of  a  vendor's  lien  on  the  premises. — 
Hartford  Fire  Ins.  Co.  v.  Josey,  S6  B 
W.   8BB.      6   Tex.   GIv.  App.   3S0. 


838.  An  Insurance  company  la 
estopped  to  claim  that  a  policy  Is 
avoided  by  breach  of  a  condition  there- 
in that  no  other  Insurance  shall  be 
obtained  on  the  property  without  the 
company's  consent.  If  the  agent  who 
Issued  the  policy  Is  notified  by  the 
Insured  of  hie  Intention  to  take  out 
further  Insurance,  and  falls  to  object 
thereto. — Hartford  Fire  Ins.  Co.  v. 
McL^more,    IB    S.    W.    »2S. 

838.  The  fsct  that  an  Insurance 
agent,  without  authority  to  waive  the 
condition  of  the  policy  reQulrIng  a 
true  statement  of  the  aseured's  Inter- 
est In  the  Insured  property,  was  noti- 
fied at  the  execution  of  the  contract 
that  the  assured's  Interest  waa  other 
than  expressed  In  the  policy,  does  not 
preclude  the  company  from  setting  up 
a  forfeiture  of  the  policy  for  breach 
of  said  oondltlon. — Westchester  Fire 
Ins  Ca  V,  Wagner  (Tex.  Civ  App.)  SO 
S.   W.   969. 


M  OanoM  or  Smolna  ToUoy.  (■••  88 
Oaat.  IMr.  Xannwos,  H  1037,  1093.) 
•40.  Where  the  Insurer  in  a  flra 
policy  ascertained  that  Its  agent  at 
the  time  of  writing  the  policy  was  also 
the  agent  of  the  Insured,  if  It  deBir«d 
to  avoid  the  policy.  It  was  its  duty 
to  manifest  auch  Intention  promptly. 
— German  Ins.  Co.  v.  Olbbs,  Wilson  & 
Company,  92  8.  W.  1068,  rehearlniit' 
denied  96  S.  W.  780.  See  28  Cent  IHg. 
Insurance,  I  103S. 
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Where  the  insurer  receives  the  premmm  with  knowtedg;e  of  the  true 
state  of  the  title  of  the  property  it  ia  estopped  -from  urging  the 
defense  that  the  interest  of  the  insured  was  other  than  entire,  un- 
conditional and  sole.*"  The  fact  that  the  agent  of  insurer  made 
demand  for  the  premium  and  threatened  suit  would  not  constitute 
a  waiver  of  the  forfeiture  especially  where  it  appeared  that  the 
agent  did  not  have  authority  to  make  contracts  of  insurance.'** 
After  acceptance  of  a  premium  by  the  insurer  with  knowledge  that 
the  policy  issued  to  one  partner  is  in  fact  partnership  property, 
it  is  estopped  to  deny  the  validity  of  the  policy  on  the  ground  of 
misrepresentation  as  to  ownership.'*'  Where  an  agent  was  in- 
structed to  cancel  a  vacancy  permit  upon  expiration  and  a  loss 
occurred  afterwards  the  insurer  did  not,  by  accepting  the  premiums 
after  loss,  without  knowledge  of  the  fact  that  the  building  was 
vacant  at  the  time  of  loss,  waive  the  condition  against  vacancy.'*' 
(For  facts  waiving  forfeiture  by  insurer's  failure  to  cancel  a  pol- 
icy and  return  the  unearned  premium,  in  view  of  certain  knowl- 
edge, see  Ann.  642.) 
Ccnuent  to  Aarignnient  of  Policy. — Where  the  insurer  consented 


3M — OanuBd,    Aooaptaao*, 
tloa.   of   Frandiuns   or   Ai 

IDSe,    lOU-lOTO.) 

641.  Where  an  Insurance  comiwny. 
vhoae  aRent  Is  aware  that  proiierly 
covered  by  the  policy  Is  sued  to  one 
partner  Is  in  fact  partnership  property, 
receives  a  premium  on  the  policy.  It 
Is  estopped  to  deny  Its  validity  on  the 
ground  Of  mlarepreaentatlon  as  to 
ownership  .--Continental  Flr£  Ins.  Co. 
T.  CummlngH.  TS  S.  W.  ST8,  Judgment 
reversed  Continental  Ins.  Co.  v.  Same 
(11D4)    Bl    8.  W.    TOB.   88  Tex.    US. 

MB.  The  Insurer's  failure  to  cancel 
a  po)tc7  and  return  the  unearned 
premium  held.  In  view  of  certain 
knowledee,  to  waive  forfeiture  of  the 
policy. — Hamilton  v.  Fireman's  Fund 
Ins.  Co.,   177  S.  W.  17S. 

MS.  Where  a  policy  of  Are  Insur. 
anee  provided  that  the  company  shoulf 
not  be  liable  for  any  loss  or  damage 
under  the  policy  If  default  should  be 
made  In  the  payment  of  any  premium, 
and  that  the  policy  should  be  void 
If  the  BSBured  should  neglect  to  pay 
the  premium,  held,  that  the  fact  that 
ail  agent  of  the  company  made  demand 
for  tbe  premium  after  default  by  the 
insured,  and  threatened  to  sue  for  It 
If  It  were  not  paid  by  a  certain  day, 
did  not  constitute  a  waiver  of  the  for- 
feiture, so  OS  to  make  the  company 
liable  for  a  subsequent  Iobh;  especially 
OS  It  appeared  that  the  agent  who  acted 
in  the  matter  had  authority  to  receive 
appUcatlons,  and  to  collect  premiums 
only,  and  not  to  make  contracts  of  In- 
surance.— Coben  v.  Continental  Fire 
Ins.  Co..  saw.  Mt. 


644.    Where    a   policy    of   Insurance 

provides  for  a  forfeiture  upon  failure 
to  pay  premiums  which  are  to  fall 
due,  but  does  not  stipulate  that  upon 
such  failure  the  overdue  premium  shall 
be  considered  hb  earned,  a  demand  and 
payment  of  such  premium  constitutes 
a  w&lver  of  the  forfeiture.  But  such 
1b  not  the  case  when  the  policy  pro- 
vides that,  upon  default  In  any  Install- 
ment, the  Insurance  shall  cease,  and 
the  InBtaJIment  be  conBldered  as  earn- 
ed; for  then  tbe  insurer  has  the  right 
to  the  premium,  although  the  Insur- 
ance 1b  forfeited,  and  hence  demand 
and  payment  of  the  premium  la  no 
r.— Cohen      v.      Continental      Fire 


1.   Co,, 


.  z»e. 


Where  the  agent  was  Instruct- 
ea  to  cancel  a  vacancy  permit  as  soon 
RB  It  expired,  and  a  loss  occurred  after 
the  expiration  thereof,  the  company 
did  not.  by  accepting'  premiums  aftsr 
loss,    without   knowledge   of   the   fact 


that  the  building  was  vacant  at  the 
time  of  loss,  waive  the  oondltloi 
against  vacancy. — McLeary  v.  Orlen 
Ins.  Co.,  32  B.  W.  Ggl. 

MS.     A   mere   demand   for   the   pay 

ItB  payment,  1b  not  Bulllclent  to  rft 
Instate  a  policy  which  la  forfeited.— 
Cchen    et   al.    v.    Continental    Fire    Ina 


denying  the  right  of  plaintiff  to  re- 
cover on  the  ground  that  the  IntereBt 
Of  assured  was  other  than  entire,  on- 
conditional  and  sole. — Liverpool  A  L.  ft 
G    Ins.  Co.  V.  Ende,  SB  Tex.  ]~~ 
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to  the  transfer  of  the  property  insured  and  to  an  assignment  of 
the  policy,  a  breach  of  condition  b;  the  original  holder  was  no 
defense  to  an  action  by  the  transferee  for  a  loss  occurring  after 
the  transfer,'**  Though  a  policy  had  become  void  by  conveyance 
of  the  insured  property,  it  becomes  valid  on  the  insurer's  giving 
consent  to  transfer  of  the  policy  to  even  a  remote  grantee  of  in- 
sured.*** 

Reqairin^f,  AcMpting  or  Retaining  Proofs  of  LoBs.^Where  an  in- 
sured refused  to  sign  an  agreement  that  the  insurer  waived  no 
'  rights  in  investigating  the  loss  and  the  adjuster  proceeded  to  ad- 
just the  loss,  stating  that  he  did  not  waive  any  condition,  although 
he  knew  the  policy  had  been  forfeited,  requiring  the  insured  to 
make  a  list  of  the  damaged  property  and  the  Insured  employed 
lawyers  to  make  out  his  proofs  of  loss,  the  forfeiture  was  waived."' 
Where  the  proofs  of  loss  expressly  stipulate  that  the  furnishing  of 
snch  proofs  of  loss  blanks  and  the  making  them  up  by  the  adjuster 
is  not  a  waiver  of  any  rights  of  the  company  fhe  preparation  of 
such  proofs  of  loss  by  the  insured  at  the  instance  of  the  insurer 
does  not  waive  a  breach  of  condition  of  the  policy.*"  In  the  same 
way,  where  the  policy  provides  that  the  insurer,  by  demanding  an 
appraisal,  should  not  be  held  to  waive  any  forfeiture,  the  entering 
into  Bueh  an  appraisal  did  not  constitute  a  waiver  of  a  forfeiture.*'* 
Under  a  policy  requiring  the  insured  to  submit  to  an  examination 

ceeded  to  adjust  the  losa.  H«  required 
I II  an  red  to  make  m,  list  of  destroyed 
property,  etc..  uid  went  away  without 
having  claimed  a  forfeiture,  and  Id- 
Hured  went  to  the  expense  of  employ- 
ing lawyers  to  make  out  his  proofs  of 
loBB.  Held,  that  the  forfeiture  was 
waived. — Oerman- American  Ine.  Co,  v. 
Bvsnts,  SI  S.  W.  iat,  SB  Tex.  Civ. 
App.  3D0,  writ  of  error  dismissed  Bt 
a.  Wl   417.  94  Tex.  490. 

SSI.  A  Ore  Insurance  company  dM 
not  waive  Insured's  breach  of  a  con- 
dition In  the  policy  by  cauaing  hlni 
to  have  proofs  of  loss  prepared,  where 
the  proofs  of  lois  expressly  stipulated 
that  "the  turnlahlng  of  this  proof  of 
loss  blank  to  the  assured,  or  maklQK 
up  proofs  by  an  adjuster,  •  •  •  la 
not  a  waiver  of  any  rishtB  of  said 
company." — Curlee  v.  Texas  Home  Fire 
Ins.  Co.,  IS  B.  W.  S31,  9SG. 

6S9.  Where  an  Insurance  policy  pro- 
vided that  the  Insurer,  by  demandlnic 
an  appraisal,  should  not  be  held  to 
waive  any  forfeiture,  and,  to  deter- 
mine the  lose,  an  appraisement  was 
made,  under  an  agreement  that  It 
should  not  constitute  a  waiver  of  In- 
surer's right  to  claim  a  forfeiture. — 
the  auBstlon  of  the  letter's  liability 
being  reserved  for  settlement  by  the 
courts, — the  entering  Into  such  an  ap- 
praisement did  not  constitute  a  walvor 
of  a  forfeiture. — City  Drug  Store  v. 
Scottish  Union  A  National  Ins.  Co..  41 


S4S,  Where  an  Insurance  company 
consented  to  the  transfer  of  the  prop- 
erty Insured,  and  to  an  assignment  of 
the  policy,  a  breach  of  condition  by 
the  original  holder  was  no  defense  to 
an  action  by  the  transferee  for  a  loss 
occurring    after    the    transfer. — Home 

MB.  Though  a  policy  has  become 
void  by  conveyance  of  the  Insured 
property.  It  becomes  valid  on  the  com- 
pany's giving  consent  to  transfer  of 
the  policy  to  a  remote  grantee  of  In- 
sured, though  It  merely  had  knowledge 
that  title  had  vested  In  such  grantee, 
and  did  not  have  knowledge  of  the 
Intermediate  conveyances:  and  It  la 
Immaterial  that  the  consent  la  In 
terms  to  the  transfer  of  Insured's  In- 
terest In  the  policy. — North  British  & 
Mercantile  Ine,  Co,  v.  Qunter,  S6  B. 
W.   71B,      12    Tex.    Civ.   App.    BBS. 

306     »SQnlrlBg.    AoosvUnf    oi    Satala. 
luf  rroofs   of  bias.     (Bm   BS   Omt. 
mg.  Uanraao*,  |f  1071.1077.) 
asa>     An    Insurance    adjuster    knew 

that  the  policy  had  been   forfeited  by 

breach    of    a    condition    therein,    and. 

Insured     having    refused     to     sign     an 

waived  no  rlghta  by  Investigating  the 
loss,  the  adjuster  then  stated  that  he 
did  not  waive  any  conditions,  but  pro- 


■.  21. 
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at  acy  time  the  insurer  wished,  without  waiving  any  forfeiture, 
Buch  an  examination,  when  the  insurer  had  knowledge  of  a  for- 
feiture, will  not  constitute  a  waiver  thereof.""  However,  a  later 
decision  holds  to  the  contrary."" 

Participation  in  AdjnstmMit  of  Loss. — An  adjuster  who,  at  the 
request  of  the  insured  and  Tinder  an  expre^  agreement  that  he 
should  not  thereby  waive  a  breach  of  an  "iron-safe  clause,"  requir- 
ing the  production  of  an  inventory,  made  an  examination  and  es- 
timate of  the  loss,  did  not,  by  requiring  the  procurement  of  dupli- 
cate invoices  at  insured's  expense,  waive  such  clause."'  """  A  for- 
feiture is  waived  if  the  insurer,  with  knowledge  of  the  breach, 
causes  the  insured  to  be  examined  und$r  oath  pursuant  to  a  clause 
under  a  policy."'  "Where  an  adjuster  knew  facts  justifying  a  for- 
feiture but  did  not  claim  it  and  told  the  insured  to  go  ahead  and 
get  up  his  proofs  of  loss,  and  the  company  later  advisetl  the  in- 
sured that  his  proofs  of  loss  were  insufficient  but  did  not  point 
out  the  insufficiency,  there  was  a  waiver  of  the  right  of  forfeitnre.*" 

RISKS  AND  CAUSES  OF  LOSS 

Marine  Bisks  in  CtoieraL — A  policy  of'marine  insurance  upon  a 
vessel  while  in  the  waters  of  the  Mexican  Gulf  was  held  in  force 
where  the  vessel  was  in  a  river  where  the  Gulf  tide  ebbed  and 
flowed,""  As  a  general  rule,  the  statements  of  experienced  per- 
sons as  to  how  the  business  in  question  had  been  carried  on  for  a 

eS3.    Where  s.n  Insurance  poUcy  re-  Into  the  Idsb  should  "not  be  taken  &s 

quired  Insured  to  submit  to  an  exam-  any   waiver    of    a.ny    derense    the    coni- 

Inatlon    under    oath    at    any    time    the  panles    may    have    by    reason    of    the 

Inpurer     wished,     which     examination  breach    of   warranty   as    contained   in 

should  not  be  held  a  waiver  of  any  for-  the  Iron-safe  clause,  we  having  lost  our 

felture.    such    an    examination    when  detailed  Inventory."  there  was  evidence 

the    Insurer   had   knowtedee    of    a    for-  from    which    the    Jury    might    Infer    a 

felture    will    not    constitute    a    waiver  waiver  of   the  requirement   to   produce 

thereof.— City    Dru^    Store   v.    Scottlah  the    books   other  than    the  detailed   In- 

Unlon  A  National  Ins.  Co.,  44  S.  W.  21.  ventory,    particularly    as    the    adjuster. 

•S^  An  Insurance  company  valves  after  makins  an  estimate  of  the  loss. 
Its  rieht  to  Insist  on  a  forfeiture  for  pursuant  to  said  asreement.  applied 
Tnlsrepresentatlons  In  the  application  to  plaintiffs,  to  whom  the  policies  had 
as  to  the  Incumbrances  on  the  prop-  been  assigned,  for  duplicate  Invoices 
erty,  where,  after  knowlvdgv  thereof,  of  purchases  of  g-oods. — Roberts.  Wil- 
li demands  an  examination  of,  and  ex-  Il.-i  &  Taylor  Co.  v.  Sun  Mut.  Ins.  Co. 
aiflnes,  Insured  touching:  the  fire  and  85  S.  W.  9GG:  Ssme  v.  Lancashire  Inl. 
loss  thereby,  ua  provided  by  the  policy,  Co..  Id. 

though    the    policy    provides    that    for-  SM.     The    Insured    disclosed    to    the 

felture    thereof   shall    not    be    waived  adjuster  facts  Justifying  a  forfeiture. 

by    any    examination    therein    provided  but  the  adjuster  made  no  claim  of  for- 

for. — Phoenix    Assur.    Co.     of    London  felture.    telling    the   Insured   to   get   up 

V.     Hunger    Improved    Cotton     Macb.  his  bills  and  proofs  of  loss.    In  a  suN 

Mfg.  Co..  49  B.  W.  271.  sequent  letter  this  was  repeated,  with 
a   qualification    that    the    company.    In 

8ff — IhrUntpatbv    1b   Adjturtmant    Of  making  the  suggestion,  did  not  Intend 

^oma.    (■••  B8  Oant  Dlr.  XnsiuaBa*,  to   waive   any  of   Its   rights.     The   In- 


H  lOTS-loea.)  sured   forwarded   to   the   compau]    .   .. 

proofs  of  loss.     After  some  delay  the 

8SS.  Where  an  adjuster,  after  learn-  company  advised  the  Insured  that  his 
ing  of  the  destruction  of  the  Insured's  proofs  were  Insufflclent,  but  did  not 
Itemtsed  Inventory,  ledger,  and  scratch  point  out  the  deficiency.  Held,  that 
book,  refused   to  proceed  with  the  In-      there  was  a  waiver  of  the  right  of  for- 


veatlgatlon   of   the   loss   until   the   In-       felture. — Georgia    Home 
cured  agreed  that  further  examination      Morlarty.  3T   S.  W.  828. 
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serien  of  years  are  admissible  as  tending  to  show  the  usage  and 
custom  of  the  trade/"  So  to  establish  the  liability  of  underwriters 
it  is  not  necessary  to  show  a  custom  among  such  imderwriters  to 
pay  losses  on  goods  carried  on  deck.**'  It  is  held  that  if  from  the 
nature  of  certain  articles  of  freight  they  can  only  be  carried  on 
deck  it  is  a  condition  that  they  shall  be  so  carried.**" 

iPerilB  of  the  Sea. — Where  a  watchman  negligently  fails  to  close 
the  sea  valve  thereby  causing  the  vessel  to  tifi  over  and  founder 
there  can  be  no  recovery  under  a  policy  insuring  a  vessel  against 
the  adventures  and  perils  of  the  sea.*"*  In  an  action  defended  on 
the  ground  that  certain  freight  was  carried  on  deck  and  as  a  re- 
sult lost,  thereby  releasing  the  insurer  from  liability,  the  general 
rule  was  laid  down  by  the  Supreme  Court  in  a  very  early  case  that 
a  policy  on  property  in  general  terms  "laden  or  to  be  laden  on 
board,"  would  not  cover  property  laden  on  deekj  but  if  the  prop- 


•57.  Forfeiture  for  noncompliance 
with  conditions  la  w^ved  If  the  com- 
pany, with  knowledge  of  the  breach. 
cauBCB  the  Insured  to  be  txainlned 
under  oath  pursuant  to  a  clauAe  In  tho 
policy. — Georgia  Home  Ina.  Co,  v. 
Q-Nesl,    38    S.    W.    «. 

•SS.  An  Insurance  adluster,  who,  at 
request  of  Insured,  and  under  an  ex- 
press agreement  that  he  should  not 
thereby  waive  a  breach  of  an  "Iron- 
safe  elauae."  requiring  the  production 
of  an  Inventory,  made  an  examination 


I,  did  n 


Qulrlng  the  procurement  of  duplicate 
Invoices  at  Insured's  expense,  waive 
«i!cb  clause.— Roberts,  WllUs  &  Taylor 
Co.  V.  Sun  Mut.  Ins.  Co..  48  S.  W,  569, 
1»  Tex.  Civ.  App.  S!B. 

flSt.  The  right  to  claim  a  forfeiture 
of  a  Are  policy  because  of  noncompli- 
ance with  the  Iron -safe  clause  la 
waived,  the  Insurer's  adjuster,  on 
whom  It  had  conferred  full  authority 
to  represent  It  In  the  Investigation  and 
adjustment  of  the  loss,  having  sub- 
jected Insured  to  an  examination  under 
oath  as  authorlied  by  the  policy,  caus- 
ing his  trouble  and  expense,  after  full 
knowledge  by  the  adjuster  of  the  facts 
on  which  the  right  of  forfeiture  could 
be  baaed,  though  the  policy  provided 
that  no  one  but  the  president  or 
secretary  of  the  Insurer  had  any  au- 
thority to  waive  or  modify  any  of  Its 
conditions,  or  to  revive  It  where  It 
has  become  void  for  violation  of  any 
of  Its  conditions. — American  Cent.  Ins, 
Co.  V.  Nunn,  79  S.  W.  88,  reversed,  88 
a,  W.  4»7.  See  Cent.  Dig.  vol.  2B.  cols. 
1BS9-1863.    It    10T8-1088. 


ks  in  CtamsiaL  (Sm  « 
Omt.  Dtf.  Inauukos,  if  lOOO-lOMt 
10«3,  1 103-1  lOB.) 


If  from  the  nature  of  artlc 
in  be  carried  only  on  deck. 
IS  a  condition  that  they  shall  be 
carried,- — Orient  Mut.  Ins.  Co.  i  ~ 
mershafter's    Sons.    58   Tex,    2S4, 

}f  experienced  pel 


they  ( 


)  to-h 


1  had  t 


i   In 


<n    tor 

lie    as    tending 
custom  of  the 
trade. — Orient  Mut.  Ins,  Co.  v.  Reymer- 
shoITer's  Sons.  S6  Tex,   934. 

SM.  To  estBhllsh  the  liability  of  un- 
derwriters It  was  not  necessary  to 
show  a  custom  among  such  under- 
writers to  pay  losses  on  goods  carried 


on  deck, — Orient  Mut.  Ins,  Co.  v.  Rey- 

mershotler's  Sons,  68  Tex.  2\ 

14. 

upon  a  vessel  while  In   the 

the  Mexican  gulf  held  In  fo 

rce.  where 

the    vessel    was    In    a   river 

gulf    tide    ebbed    and     flowi 

id.— Mann- 

.rke  &  Co., 

167  S.  W.'  28l!     28  Cent.  Dig. 

Insurance. 

It   1088-1106. 

«M.  There  can  be  no  recovery,  un- 
der a  policy  Insuring  a  vessel  against 
the  adventures  and  perils  of  the  sea, 
for  the  sinking  of  the  vessel  caused 
by  the  negligence  of  the  watchman  In 
falling  to  close  the  sea  valve,  which 
caused  It  to  tip  over,  or  to  tip  bo  tar 
that  water  ran  In  from  the  top  and 
foundered  It. — Mannheim  Ins.  Co.  v. 
Charles  Clark  &  Co.,  167  3.  W.  »1. 
28  Cent.  Dig.  Insurance,   M  1088-1106. 
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erty  or  goods  are  named,  and  are  euch  as  are  usually  laden  upon 
deck,  either  from  necessity,  safety  or  conveoience,  this  will  be 
presumed  to  have  been  known  to  such  persons  as  are  doing  an  in- 
surance business  in  that  trade,  to  have  been  contemplated  by  them 
and  hence  binding  on  them."' 


EXTENT  OF  LOSS  AND  LIABILITY  OF 
INSUREB 

Policy  Shall  Be  Considered  a  ZJqnidated  Demand — Statutory  Seg- 
Illations. — A  fire  insurance  policy  in  case  of  a  total  loss  by  fire  of 
property  insured  is  held  to  be  a  liquidated  demand  against  the  com- 
pany for  the  full  amount  of  such  policy  but  this  provision  does  not 
apply  to  personal  property.     {Art.  4874,  Rev.  St.  1914.) 

Total  Lo» — (1)  VfbsA  Constltntes. — In  general,  a  building  is 
totally  destroyed  when  it  ceases  to  be,  within  the  meaning  of  the 
law,  a  building,  and  when  it  loses  its  specific  character  as  a  build- 
ing,*" *"  A  total  loss  does  not  mean  an  absolute  extinction,''^  The 
question  ia  not  whether  sU  the  parts  and  materials  composing  the 
building  are  absolutely  or  physically  destroyed,  but  whether,  after 
the  fire,  the  thing  insured  still  exists  as  a  building,"'  Although 
a  large  portion  of  the  four  walls  are  left  standing,  still  if  the 
building  has  lost  its  identity  and  specific  character  as  a  building 
ttie  property  is  totally  destroyed  within  the  meaning  of  the  policy."* 
*"  However,  as  long  as  there  is  a  remnant  of  the  structure  stand- 
ing which  is  reasonably  adapted  for  use  as  a  basis  on  which  to  re- 
store the  buUding  to  its  original  condition,  it  has  been  held  that 
the  loss  was  not  total."*  But  -where  the  remnant  is  inconsiderable 
compared  with  the  part  entirely  destroyed  and  does  not  .constitute 
a  sufficient  basis  to  restore  the  burned  building  the  loss  is  total."* 
Where  a  city  ordinance  forbids  the  repair  of  any  wooden  building 
within  the  fire  limits  destroyed  by  fire  to  the  extent  of  one-third  of 
its  value,  a  building  within  such  limits  injured  to  that  extent  is 

MS.  An  Insurance  company  was  and  hence  binding:  nn  tti em.— Orient 
sued  for  the  value  of  eight)'  barrela  Mut.  Ins.  Co.  v.  ReymerBhoKer'B  Sons, 
of  hooey  Insured  by  them,  said  honey  5C  Tei.  234. 
being  lost  In  a  storm  at  sea.  defetid- 
>nta  clalmlns  that  the  honey  was  car- 
ried on  deck  thereby  releaslns  them 
trcaa   IlablUty.     The  freneral   rule  was 

K„".iLTf.s,"'  :i.»d"r.;".rbrs;:  "s,:;^,"rri»i-".^"r 

on    board,"    would    not    cover    property  MB.     Where  a  building  Is  ho  Injured 


49a — Total   Koas.     (Bm   as   Omt.   lHr> 


I   upon   deck;    but   if   the    property  hy  fire  as  to  loae  Its  speciflc  c 

or  Eoods   are  named,   and   are   such   as  as  a  buildlns.  It  Is  a  total  loss,  within 

are    usually     laden    upon    deck,    either  the  terms  of  an  Insurance  policy,   not- 

from    necessity,    safety   or   convenience  withstanding    the    fact    that    Bome    of 

this   will    be   presumed   to    have    been  the   walls   are   atandinR   and   some   of 

known   to   such   persona  aa  are   doinit  the   material   is   not   destroyed. — Ham- 

an   insurance   buslnesB   In    that   trade,  burs-Bremen  Fire  Ins.  Co.  v,  Qarllng- 


I    contemplated   by    them      ton,   18   B.  W.   33T.   flS   Tex 
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a  total  loss.**'  •"  In  a  case  where  a  building  which  had  been  in- 
jured by  fire,  was  insured  as  a  building  and  later  totally  destroyed 
it  was  held  that  in  the  absence  of  fraud  in  procuring  the  policy  it 
was  a  building  at  the  time  the  policy  issued  and  the  fact  that  the 
total  loss  occurred  from  both  fires  could  not  affect  the  liability  of 
the  insurer."*  It  is  erroneous  to  charge  that  if  a  building  cooM 
be  repaired  at  one-half  of  its  original  cost  and  thereby  made  aa 
good  as  it  was  before  the  fire,  the  loss  is  not  total  aa  a  building 
totally  destroyed  might  be  replaced  for  half  of  what  it  cost.*'^ 

(2)    Effect  of  Statntoiy  Begnlation.— The  evident  intent  of  the 
statute  in  declaring  a  policy  in  case  of  a  total  loss  to  be  a  liqui- 


BST.  Where  a  city  ordinance  forbids 
the  repair  or  rebuilding  of  any  wooden 
building-  wlihin  the  Are  limits,  de- 
stroyed by  Are  to  the  extent  of  one 
third  of  Its  value,  a  building:  within 
the  Are  limits  Injured  to  that  extent 
Is  a  total  loss,  within  the  terms  of  an 
Insurance  policy. — Hamburic-Bremen 
Fire  tns.  Co.  v.  Qarllng'ton.  18  S.  W- 
337,  «e  Tex.   lOS. 

«88.    Under    Sayles*    Civil    8t.   Art 

29T1,  providing  that  a  Are  Insurance 
policy  In  case  of  a  total  loas  shall 
be  liquidated  demand  against  the  com- 
pany for  the  full  amount  thereof,  ex- 
cept In  case  of  peraonaJ  property,  a 
clause  In  B  policy  on  a  house  allowing- 
the  company.  If  the  house  Is  burned. 
to  rebuild,  is  void  in  case  of  a  total 
loss.— Phoenix  Insurance  Co.  v.  Levy, 
33  S.  W.  992;  12  Tax.  Civ.  App.  46; 
Id.  33  S.  W.  99S;  Orient  Ins.  Co.  v. 
Same,  Id,  9911;  Merchants  Ins.  Co. 
V.  Same.  Id.  SBB;  Fire  Ass'u  of  Phil- 
adelphia V.  Brown.  Id.  997. 

eosa.  A  brick  building  was  a  total 
loss.  In  contemplation  of  Rev,  8t,  Art. 
30^9,  making-  a,  Are  Insurance  company 
liable  for  the  full  amount  of  the  policy 
in  case  of  a  total  loss,  when  three  of 
Che  walls  were  entirely  destroyed  by 
Are,  and  none  of  the  Joists,  floor,  and 
window  sills  were  lelt.  though  a  por- 
tion of  the  fourth  wall  was  used  In 
erecting  a  new  building,  against  the 
protest  of  the  architect,  who  condemn- 
ed the  wall  as  unflt  for  use, — American 
Cent,  Ina.  Co.  v.  Murphy,  61  S,  W. 
95S. 

eaa.  under  Rev.  St.  Art.  29T1,  mak- 
ing the  amount  of  an  Insurance  policy 
a  llijUldated  demand  against  the  In- 
surer In  case  of  the  total  loss  of  the 
property,  where  a  petition  on  a  policy 
alleged  e.  total  loss,  a  claim  in  the 
anewer  of  the  right  to  repair  under  Its 
terms  Is  not  a  defense,  and  was  prop- 
erly stricken  out. — Insurance  Co.  v, 
I,evy  (18B6>  33  8.  W.  SS2,  13  Tex.  Civ. 
App.  4E.  followed.  Royal  Ins.  Co,  v. 
Mclntyre,    34    6.   W.    BS9. 

«T0.  The  total  loss  of  a  building  un- 
der Rev.  St.  Art.  3971.  does  not  mean 
the  entire  destruction  ol  its  materials. 
but    lliat    the    building    has    lost    Its 


house;  and.  In  an  action  to  recover 
from  an  insurance  company  for  a 
total  loss,  evidence  that,  by  the  use 
of  the  materials  remalntng.  the  build- 
ins  could  be  reconstructed  for  less  than 
the  amount  of  the  policy,  to  authorlia 
the  company  to  rebuild.  Is  Inadmissible, 
—Royal  Ina.  Co.  v.  Mclntyre,  S4  B. 
W.    689. 

871.  It  was  proper  to  refuaa  to 
charge  that  If  the  bulldlnfr  could  have 
been  repaired  for  BO  per  cent,  of  Its 
original  cost,  and  thereby~made  aa 
good  as  It  was  before  the  Are,  the  loss 
was  not  total,  since  a  building  totally 
destroyed  might  be  replaced  for  {ID 
per  cent,  of  Its  cost. — Commercial  Un- 
ion Assur.  Co.  of  London  v.  Meyer 
29   S.   W.   93. 

879.  where  there  was  evidence  that 
the  building  was  almost  completely 
destroyed  by  Are,  It  was  proper  to 
charge  that.  If  the  building  was  so  In- 
jured as  to  lose  Its  Identlly  and  spe- 
cific character  as  a  building,  the  losa 
was  total. — Commercial  Union  Assur. 
Co,  of  London  v,  Meyer,  89  S.  W.  »t. 


S78.     Ther 


I   loi 


.    173. 


Intyre,    37 


condition  In  which 
■Royal  Ids. 
lOBS,   SE   I^ 


874.  In  case  of  the  total  loss  of  a 
building,  an  Insurer  cannot  oltset 
against  the  amount  due  on  Its  policy 
the  value  of  materials  remaining  un- 
destroyed,  in  the  absence  of  allegation 
and  proof  that  the  Insured  has  con- 
verted such  materials  to  his  own  use, 
— Royal  Ins.  Co.  v.  Mclntyre,  S4  8. 
W,   «S9.      Reversed.   37   S.   W.   IO«B. 

87B.  Rev.  St.  1879.  Art,  3971,  pro- 
viding that  a  Are  Insurance  policy.  In 
case  of  a  total  loss,  shall  be  a  liqui- 
dated demand  for  the  full  amount  ex- 
cept In  the  case  of  personal  property, 
applies  to  a  hauae  erected  by  tbe 
owner  on  leased  land.— Orient  Ins,  Co. 
V.  Porlln  A  OrendorfC  Co.,  28  S.  W.  «. 
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dated  demand  against  the  insarer  for  the  full  amount  of  sacb 
policy,  is  to  make  all  policies  on  real  property  in  case  of  total 
loss, 'valued  policies.*^^  So  a  stipulation  for  partial  indemnity  in 
case  additional  policiea  are  taken  out  in  other  companies  does  not 
change  the  insurer's  liability  to  pay  the  full  amoont  named  in  the 
policy.**'  And  a  clause  allowing  the  insurer  to  rebuild  in  case  of 
total  loss  is  void.*"  So  a  claim  in  an  answer  of  the  right  to  repair 
under  the  terms  of  the  policy  is  not  a  defense  under  the  statute, 
where  the  petition  alleges  a  total  loss.'*'  In  an  action  to  recover 
for  a  total  loss  evidence  that,  by  the  use  of  the  matenals  remaining 
the  building  could  be  reconstructed  for  less  than  the  amount  of 
the  policy,  to  authorize  the  insurer  to  rebuild,  is  inadmissible  under 
the  statute,'^"  Under  the  statute,  a  stipulation  that  the  insurer 
shall  be  liable  for  indemnity  only  and  that  the  amount  of  loss  shall 
be  fixed  by  appraisal  is  void  in  case  of  a  total  loss,*"  Neither,  in 
case  of  a  total  loss,  can  the  insurer  avoid  liability  by  showing  the 
insured  stated  an  excessive  valuation  in  the  proof  of  loss.'"  The 
statute  (Art.  4874,  Hev.  St.  1914)  also  applies  to  a  house  erected 
by  the  owner  on  leased  land.*"  (For  fact  cases  showing  total  losses 
under  the  statute,  see  Ann.  668a,  679,  680.) 

PTovimoiu  MjLi^Tig  inBnred  a  Go-Insnrer — Oo-Inanranca  Clauses — 
Statntoiy  B«glilatioiiB. — AU  provisions  in  policies  of  fire  insurance 
companies  requiring  the  insured  to  maintain  a  larger  amount  of 
insurance  than  that  expressed  in  the  policy  or  in  any  way  provid- 

S7&    Under    Sajrlea'    Civ.     St,    Art.  m.    A  brick  building  la  a  lotsl  loss, 

tlTl,     provldlDK    thftt.    Where     Insured  within  the  above  statute,   where  three 

property  other  than  personalty  Is  tot-  Of  Its  walla  are  entirely  destroyed  by 

ally  destroyed  by  fire,  the  policy  shall  Ire,  and  none  of  the  Joists,  floors,  or 

become    a    Uqnldated    demand    for    the  window  sills  are  left,  thoug-h  a  portion 

(uU    amount    thereof,    a   Mipulatlon    In  of  the  fourth  wall  waa  used  In  the  con- 

a  policy   that    the   company   iBsulng   it  structlon  of  a  new  building  on  the  site 

Bh*ll    be    liable    for    Indemnity    only,  of   the    old,    over   the   protest    of    the 

and  that  the  amount  of  the  loss  shall  

In  all  caaea  be  Used  by  agreement  or 

appraisal,    is    void   In    case    Of    a    total  Ins.  Co..  B*  8.  W.   107. 

loss. — Continental    Ina.   Co.    v.   McCul-  aso.     The   foundation   of   a  building 

loch,   3»  S.  W.  S7<.  Is  not  within  the  contemplation  of  the 


Under  Rev.  St.  1396,  . 


parlies    to   an    Insurance   contract, 
'"       I    the' question    of    Injury    to    1 


providing   that  a  (Ire  Insurance  policy,  fcundatlon  should  not  be  coneldered  by 

in  .^e  of  a  total    oss.  shall  be  a  Uqul-  the   Jury   in    reaching   a   conclusion    u 

dated  demand  against  the  company  for  j„    ^^^^    loaa.-Murphy     v.     American 

the   full  amount   thereof,   the  company  Centra!  Ins    Co      61    S    W    107 

ouinot    avoid   its   liability    by    showing  ^i.     The  evident   Intent  of   the  sta- 

that    the   a»»"red    "^^^^    a"    *'J."^*!,T  ft*   »"  declaring  a  Are  Insurance  pol- 

valuation  In  the  proof  of  loHH. — German        [p^,    ,       „„         -         ,  ,   ,    , ._    i,r   . 

Ins.  Co.  V.  Janaen,  15  8.  W.  220,  18  Tc  ^^     -      "-"^  °'    *-  '""' 


^        .  ,  .„  liquidated     demand    against    the    com- 

CIv.  App.  ISO.  p„„y  j„,  t^g  ,^,11  ^„„„„t  „,  (^^  p„„^j,^ 

«T8L  A  building  is  a  total  loss,  with.  was  to  make  all  policies  on  real  prop- 
In  Rev.  St,  Art.  S0B9,  rendering  lire  crty  In  case  of  total  loss,  valued  pol- 
insurance  companies  liable  for  the  full  Icles,  A  alljiulatlon  for  partial  In- 
amount  of  the  policy  In  case  of  total  dentnlty  In  a  policy  In  case  additional 
lOH,  where  the  remnant  la  Inconslder-  policies  were  taken  out  In  other  ooro- 
able,  compared  with  the  part  entirely  panics,  with  the  connent  of  insurer, 
destroyed,  and  does  not  constitute  a  does  not  change  the  defendant  Insur- 
Bumdent  basis  to  restore  the  burnt  er's  liability  to  pay  the  full  sum  nam- 
buUdlng.^ — .Uurphy  v.  American  Cen-  ed  in  the  policy. — Queen  Ins.  Co.  v. 
tral  Ina.  Co.,  H  8.  W.   407.  JefTeraon  Ice  Co.,  84  Tex.  GTS. 
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ing  that  the  insured  shall  be  liable  as  eo-insurer  with  the  company 
issuing  the  policy  for  any  part  of  the  loss  or  damage  are  null  and 
void  except  in  the  case  of  policies  written  on  cotton,  grain  or  other 
products  in  the  process  of  marketing,  shipping,  storing  or  manu- 
facture.    (Art.  4893,  Rct.  St.  1914.) 

Case  Law. — Under  Art.  4893  of  the  Revised  Civil  Statutes  a  pro- 
vision in  a  policy  on  personal  property  that  the  insurer  should  not 
be  liable  for  more  than  three-fourths  of  its  cash  value  at  the  time 
of  loss,  thereby  making  the  insured  a  co-insurer  was  held  void.*" 
Under  a  policy  containing  an  eighty  per  cent  eo-insur&nce  clause 
the  insured  was  held  entitled  to  recover  that  per  cent  of  the  policy 
less  the  amount  of  bis  premium  note,  expense  of  adjustment,  etc., 
with  interest.'** 

Value  of  Property  Destroyed. — ^Where  the  policy  provides  that 
the  insurer  shall  not  be  liable  beyond  the  actual  cash  value  at  the 
time  of  loss,  not  to  exceed  the  cost  of  replacing  the  goods,  the 
measure  of  damages  is  what  it  would  cost  to  replace  them  from  the 
markets  where  such  goods  are  usually  manufactured  or  could  be 
purchased  within  a  reasonable  time.'"    Thirty  days  was  held  to  be 


ass,  A  building  tB  lotally  deatroyed 
when  It  ceaaea  to  be  within  the  mean- 
iTiK  or  the  law.  a  bulldlnK  and,  under 
the  lawa  or  thia  aCate,  In  such  caae 
the  policy  evidences  a-  liquidated  de- 
mand BgalnBt  the  Insurance  company 
for  the  full  amount  for  which  tt  was 
Issued.  A  total  loaa  does  not  mean 
an  absolute  extinction.  The  question 
la  not  whether  all  the  parts  and  ma- 
ter iala  compoalng  the  building-  are 
absolutely  or  physically  destroyed,  but 
whether,  after  the  Are,  the  thing  In- 
sured still  BXlBta  as  a  buIldlnK-  Al- 
though a  large  portion  of  the  four 
walls  were  left  standlns.  still  If  the 
building  has  lost  Its  Identity  and 
speclHc  character  as  a  bulldlns  the 
property  Is  totally  destroyed  within 
the  meanlns  of  the  policy, — Hamburg- 
Brenien  Ins.  Co.  v.  Oarllngton,  86  Tex. 
lOS. 

683.  An  ordinance  prohibited  the  re- 
pair of  wooden  bulldlnga  situated 
within  the  Bre  llmlta,  which  had  been 
damaged  by  fire  to  the  extent  of  one- 
third  of  their  value.  An  Inaured  build- 
ing havlnK  been  partially  deatroyed 
and  an  application  to  repair  it  having 
been  refused  by  the  city  council  in 
accordance  with  such  ordinance  It 
waa  held  that  the  parties  having  con- 
tracted In  view  of  the  ordinance  the 
fire  must  be  deemed  the  proximate 
cause  of  the  loss,  and  the  loss  total. 
— Ham  burg- Bremen  Fire  Ins.  Co.  v. 
GarllngCon.    Sfl   Tex,    103. 

•S4.  A  building  having  been  Injured 
by  are,  waa  Inaured  as  a  "building"  and 
uas  latec  totally  destroyed  by  Are. 
It  waa  held,  that  In  (he  abaence  of 
averment  and  proof  of  fraud   In  pro- 


curing the  poUcy  It  waa  a.  bulldlns  at 
the  time  the  policy  Issued  and  th* 
fact  that  the  total  loaa  occurred  from 


ess.  Under  Vernon's  Sayles'  Ann. 
Civ.  St.  1»U.  Art.  4SSS,  provision  In 
policy  covering  piano  that  Insurer 
should  not  be  liable  for  more  than 
thre».fourthB  of  Its  cash  valus  at  time 
of  loss,  ao  making  tosured  a  co-lnsurer, 
hrid  void.— Fireman's  Ina.  Co.  v.  Jeaaa 
Piano  &  Organ  Co.,    IBT   8.  W. 


ilst     Leg.     (4th 
IB.  Insured,  un- 


GSl. 

«86.  Under  Acts 
Called  Sess.)  cfa.  B,  9 
der  policy  containing 
co-Insurance  clans*,  held,  entitled 
that  per  cent,  of  the  policy,  leaa  t 
amount  of  hla  premium  note,  eipen 
of    adjustment,    etc..    with    Interest. 


4SS — Tain*  of  rwoifmlg  Psslruystt.  (A> 
m  OsauaL    (Km  18  Osnt.   Mr.  la- 

887.  Where  a  policy  on  a  wboIeaalA 
stock  provided  that  the  insurer  should 
not  be  liable  beyond  the  actual  cash 
value  or  the  property  at  the  time  of 
the  loss,  which  In  no  event  should 
exceed  the  then  cost  to  insured  to  r«. 
place   th«  same  with   material  of  Ilka 
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a  reasonable  time  and  the  cost  thereof  fixed  the  measure  of  the 
insured's  recovery."*  The  amount  for  which  an  insurer  is  liable 
in  a  loss  of  goods  by  a  manufacturer  is  based  on  the  mEirket  price 
of  the  goods  when  and  where  destroyed,  regardless  of  what  it 
aetaally  cost  the  manufacturer  to  reproduce  them."'  Under  the 
statute  a  policy  is  held  a  liquidated  demand  for  the  full  amount 
in  case  of  total  loss  although  the  property  is  not  worth  such  amount, 
where  the  insurance  is  not  induced  by  any  representation  by  the 
insured."*  The  insured  is  entitled  to  recover  what  it  would  cost 
to  replace  the  goods  lost  or  their  caah  value.!"  The  "actual  value" 
of  insured  property  is  its  saleable  or  cash  value."' 

Frandolent  Valuation  of  Ooods. — Under  a  policy  providing  that 
fraud  or  false  swearing  on  the  part  of  the  insured  shall  cause  a 
forfeiture  of  all  claim  under  it,  a  violation  of  the  clause  prevents 
recovery,*"  The  fact  that  the  stock  of  goods  is  shown  to  be  of 
much  less,  value  than  as  sworn  to  in  the  proofs  of  loss  does  not 
of  itself  show  that  the  proofs  were  willfully  and  falsely  made,"* 
and  it  ia  necessary  for  the  insurer  to  show  that  the  fraud  or  false 
swearing  was  willful  and  not  the  result  of  mistake."* 

Valaed  Policies. — ^Where  different  articles  of  personalty  are  valued 
separately  in  a  policy  and  some  are  worth  less  and  some  more  than 
the  values  stated,  the  amount  of  recovery  cannot  be  more  than 
any  particular  value  even  though  the  article  is  worth  more  nor 
less  than  any  other  value  though  the  article  is  worth  less."*    Where 

kiDd  and  quality,  etc..  the  meaiure  of  mi.    Where    the    Insured    has    been 

damsgeB  was  not  the  coat  ot  repl&cing'  guilty  o(  willful  fraud  or  false  swesr- 

tbe  gooda  tnstanter  on  destruction,  but  Ing  he  cannot  recover  on  a  policy,  the 

what  It  would  cost  to  replace  (he  same  cUubbb    of    which    provide   that    "any 

from    the    markets    where    such    g-oods  fraud,  or  attempt  at  fraud,  or  any  false 

vere    uauaHy    manufactured,    or    could  swearing-  on    the   part   of    the   assured, 

be  purchased  within  a  reoHonable  time.  shall    cause   a    forfeiture   of   all    claim 

Texas  Mollne  Plow  Go.  v.  Nlajfara  Fire  under  this  policy."— Lion  Fire  Ina.  Co. 

Ins.  Co..   87   S.  W.  182.     See  Cent.  Mr.  v     Starr,    12    S.    W.    4B, 

vol.  28,  cola.   Z1Z2-Z129,  (I   1274-1278.  SM.     It  la  necessary  for  defendant  to 

am.    The  goods  having  been  replaced  !'"'"    """,  ,"">    '™"J'    <"■    """S?'*? 

within  30  days,  such  waa  a  reaaonabte  ''■""^-  °^  '»'««  aweaHng.  waa  wUlful, 

Uroe.    and    the    cost    thereof    died    the  "'°    "°'  ">*   result   of  Inadvertence  or 

Bi«*Bure  of  pladrtira  recovery.— Te» as  mistake;  but  It  Is  error  to  charge  that 

Mollne  Plow   Co.   v.   Niagara   PIre   Ins.  oefore   the   plalntlfTB    right   to  recover 

Co-    87   8    W    IB!  "^^  forfeited  It  must  appear  that  not 

only  hlH  own  testimony,  but  also  that 

n».     Tho  amount  for  which  an  in-  of  "other  wltrfBHaea  produced  by  him 

■urance  company   Is  liable   becauae  of  waa  false  and  corrupt.' —Lion  Ins.  Co. 

A  loaa    of   goods    while    owned    by    the  v.    Starr.    12    S.    W,    45 

manufacturer  is  based  upon  the  market  '  eM,     tinder  Rev.' St  Ifill.  Arte    1874 

price    when    and    where    destroyed,    re-  4»48,  policy  for  $4,000  held  a  llQuldated 

Kardleaa  of  what  It  would  actually  coat  demand  t       " 


the   manufacturer   to  reproduce   them. 


1  total  loss 


— HMtford  Fire  Ina.  Co.  v.  Cannon,  4«        not  worth  auch  amount, 'where  the  li 
°    W.   8S1,    19   Tei.   Civ.   App.    306.  surance  was  Induced  by  n 


The  fact  that  atock  of  Insured  tlon  by  Insured. — Drummond  v.  White- 
goods  is  shown  to  be  of  much  less  Swearlngen  Realty  Co.,  Itb  8.  W.  20. 
value  than  that  sworn  to  In  the  proofs  See  28  Cent.  I>lg.  Insurance,  I  1274. 
of  loss  does  not.  of  Itself,  ahow  that  M4.  The  "actual  value"  ot  Insured 
the  said  proofs  were  willfully  and  property  la  Its  salable  or  cash  value. — 
fklselr  made. — Pelican  Ina.  Co.  v.  Milwaukee  Mechanics'  Ins.  Co.  v. 
Schtrarti,  1»  B.  W.  374.  Frosch.      130   S.  W.   600. 
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property  insured  is  clearly  real  estate  a  stipolation  that  it  shall 
be  considered  personalty  is  void  as  violating  the  statute.  (Art 
4874,  Bey.  St.  1914.  )'•■  .  And  under  this  article  a  dwelling  is  not 
personal  property  as  to  a  valued  policy  though  the  insored  sells 
the  land  under  it.***  In  an  early  case  a  co-insurance  clause  limiting 
the  rish  of  the  insurer  to  such  proportion  of  the  loss  as  the  sum 
insured  bears  to  the  value  of  the  whole  property  covered,  was  held 
reasonable  and  valid."^  So  in  a  policy  on  personal  property  cov- 
ering different  items  providing  insurer  shall  be  liable  for  only  three- 
fourths  thereof  the  insurer  is  liable  for  only  three-fourths  of  the 
value  of  each  item  separately,  not  exceeding  the  amount  of  in- 
surance on  each  item.""" 

Amount  of  Interest  of  the  Insured. — Under  a  policy  stipulating 
that  the  insurer  was  only  liable  for  three-fourths  of  the  value  of 
each  item  of  property  covered,  the  agent  thinking  that  the  insured 
bad  title  to  the  partitions,  doons  and  windows  in  a  leased  building, 
which  really  belonged  to  the  lessor,  it  was  held  that  t&e  insured 
in  ease  of  loss  could  not  recover  the  rental  value  of  the  property 
or  of  office  rooms  by  such  partitions,  doors  and  windows.^"  The 
faet  that  the  mortgagee  foreclosed  the  mortgage  to  its  full  amount 
is  immaterial  as  between  the  mortgagee  and  the  insurer  since  the 
amount  of  recovery  on  the  mortgage  is  a  matter  between  the  mort- 
gagor and  mortgagee.^**    There  can  be  no  recovery  on  a  policy  in- 


695.  Insured  la  entitled  to  recover 
under  a  Are  polloy  not  merely  what 
■he  could  hftve  aold  the  secondhand 
goods  deatroyed  tor  In  the  market,  but 
th«lr  caah  value  to  her;  that  is,  what 
It  nould  have  cost  to  replace  them. — 
Southern   Nat.   Ins.   Co.   v.   Wood.    Ill 


SM.  A  dwelllDK  held  not  "nersonal 
property"  within  the  proviso  to  Ver- 
non's Saylea'  Ann.  Civ.  St.  1S14.  Art. 
4KT4.  as  to  valued  policy,  though  In- 
sured sella  the  Und  under  it.— Fidelity- 
Phoenix  Fire  Ina.  Co.  v.  O'Baonon,  1711 
8.  W.  731. 

W7.  Under  Rev.  ^t.  1«9G,  Art.  8089. 
the  amount  of  insurance  on  a  build - 
Inir  held  On  the  total  destruction  ot 
the  building  to  bave  become  a  liqui- 
dated demand. — Co-operative  Ina.  Ass'ti 
of  San  Angelo  v.  Kay,  IBS  S.  W.  IIIZ. 
2S  Cent.  Dig.  Insurance,  I!  12TB-1Z76. 

WB,  Where'  property  Inaured  In 
clearly  real  eatate,  a.  itipulatlon  that 
It  shall  he  considered  as  personalty  la 
void,  aa  TiolaUve  of  Rev.  St.  1S9G,  Art. 
tOB9,  providing  that  a  flre  policy  in 
case  of  total  loia  ahall  be  considered 
to  b«  a  liquidated  demand  for  the 
amount  of  the  policy,  but  that  auch 
provlalons  ahall  not  apply   to  person- 


alty thou^  11 
If  the  nature  of  the  property  were 
doubtful. — Olnnera'  Wit.  Underwriters 
of  San  Angelo,  Tex.,  v.  Wiley  &  House. 
147  B^W.  «19. 

BM.  Under  a  lire  policy  of  1900,  dis- 
tributed fEBO  on  furniture  and  t>SO 
on  a  violin,  no  more  than  t*GO  can 
be  recovered  on  furniture,  though  It 
is  worth  more  than  that,  and  the 
violin  is  worth  leas  than  fZSO;  or 
more  than  M60  on  the  violin,  what- 
ever the  value  of  it  and  the  furni- 
ture.—Phoenli  Ins.  Co.  of  Hartford, 
Conn.,  v.  Pfeifer,  39  B.  W.  1001. 

TOOL  Where  a  policy  on  peraonal 
property  covers  dilferent  Items,  each 
for  apeclflc  amounta,  and  provides  that, 
in  case  of  a  loaa.  Insurer  shall  be 
Uable  tor  only  three-fourtha  thereof. 
Insurer  Is  liable  for  only  three-fourths 
ot  the  value  of  each  Item  separately, 
not  exceeding  the  amount  ot  insurance 
on  such  Item. — Sun  Uut.  Ins.  Co.  v. 
Tufts.  EO  8.  W..  IBO.  10  Tex.  Civ. 
App.    U7. 

TOl.  The  co-insurance  clause  In  a 
policy,  limiting  the  risk  of  the  Insurer 
to  such  proportion  of  the  loss  aa  the 
Bum  insured  bears  to  the  value  of  the 
whole  property  covered.  Is  reasoiuiMe 
and  valid. — Pennsylvania  Fire  Ins.  Co. 
V.  Moore,  fii  a.  W,  8TS,  11  Tex.  Civ. 
App.  ei8. 
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soring  a  warebooseman  against  his  liability  on  cotton  consigned  to 
him  where  the  cotton  was  burned  without  hib  negligence  since  he 
was  not  liable/" 

Effect  of  Other  Insoranoe. — Where  a  policy,  stipulating  that  the 
insurer  should  not  be  liable  for  a  greater  proportion  of  any  loss  than 
the  amount  insured  by  it  bore  to  the  whole  insurance,  covered  prop- 
erty in  one  location  only  aud  another  policy  covered  such  property 
and  also  other  property  in  ottier  places,  there  was  double  insurance 
on  the  property  covered  by  both  policies  and  the  insurer  was  liable 
as  under  the  stipulation."'  In  such  a  case  where  the  loss  sustained 
was  not  as  much  as  the  aniomit  of  the  combined  insurance,  the 
court  will  apply  the  rule  of  pro  rata  liability  and  it  is  not  neces- 
sary to' make  other  insurers  party  defendants  and  ask  for  contribu- 
tion."" It  is  also  held  that  a  provision  that  if  the  whole  amount 
of  insurance  is  less  than  the  actual  cash  market  value  of  the  prop- 
erty the  insurer  is  liable  for  such  portion  only  of  the  loss  as  the 
amount  insured  by  the  policy  shall  bear  to  such  market  value,  does 
not  uoUify  the  stipulation  in  the  policy  limiting  the  insurer's  lia- 
bility to  no  greater  proportion  of  the  loss  sustained  than  the  amount 


197S.) 

TW.  Where  the  liability  of  aaeured 
on  cotton  consigned  to  him  was  that  of 
wsrehousemaD.  and  the  cotton  was 
burned  without  his  negligence,  there 
«ODlfl  be  no  recovery  on  a  policy  as- 
BorlnK  him  against  bis  -liability"  on 
■urh  cotton,  since  he  waa  not  liable. — 
Allen   V.   Royal   Ina.   Co.    49   8.    W.    931. 

703.  The  fact  that  a  mortgaBee 
foreclosed  her  mortgage  property  par- 
tially destroyed  by  Are  to  the  full 
t  of  her  debt  la  Immaterial,  as 


belwi 


1   the 


e  company  InsurinK  her  Interest  In 
the  property,  since  the  amount  of  re- 
cOTCry  on  the  mortgage  Is  a  matter 
between  the  mortgagors  and  mort- 
K&gee. — Sun  Ins.  Office  v.  Beneke,  E3 
S.   W.   %%. 

VOt.  A  Ore  policy  stipulated  that  In- 
surer should  not  be  liable  for  more 
Ui*n  three-fourths  of  the  actual  cash 
value  of  each  Item  of  property  covered 
by  the  policy.  The  agent  who  wrote 
the  policy  knew  that  Insured  was  a 
l««*ee,  but  thought  that  he  had  title 
to  partitions,  doors,  and  windows  In 
tbc  building  which  In  fact  belonged  to 
th*  lessor.  Held,  that  Insured,  In  cose 
of  a.  loss,  could  not  recover  the  rental 
v*lae  of  the  property,  or  of  office 
rooou  formed  by  auch  partitions. 
doors,  and  wlndows.^WllUamsburgh 
City  Fire  ma.  Co.  v.  Weeks  Drug  Co., 
I3t  S.  W.  10»T.  8«*  Z«  Cent.  Dig.  In- 
%   II   1J»0.    1281. 


property  covered  than  the  amount  in- 
sured by  It  bore  to  the  whole  Insurance 
on  the  property,  covered  property  In 
one  location  only,  and  another  policy 
covered  such  property,  and  also  prop- 
erty in  other  places,  there  was  double 
Insurance  on  the  property  covered  by 
both  policies,  and  Insurer  was  liable 
for  no  greater  proportion  of  the  loss 
of  such  property  than  the  amount  of 
Its  policy  bore  to  the  whole  Inauranoa. 
—Liverpool  &  London  &  Qlobe  Ina.  Co. 
V.  Delta  County  Farmers'  Aas'n,  121 
S.  W^.  699.  See  28  Cent.  Dig.  Insur- 
ance,   II     1S8G-I290. 

70«.  Where,  in  an  action  on  a  policy 
stipulating  that  Insurer  should  not  be 
liable  for  a  greater  proportion  of  any 
loss  on  the  property  than  the  amount 
Insured  bore  to  the  whole  insurance  on 
the  property,  the  Insurer  alleged  In 
Its  answer  the  existence  of  other  in- 
surance and  the  amount  thereof,  and 
the    evidence    established     the    Bllega- 


1  the  e 


t   of  t 


apply 

the  rule  of  pro  rata  liability  on  the 
part  of  Insurer,  and  it  was  not  neces- 
sary to  make  the  other  Insurer  a  party 
defendant,    and    ask   for   <      
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insured  by  it  bears  to  the  whole  insurance.""  Where  a  loss  so  far 
exceeds  the  whole  insurance  that  each  insurer  by  any  method  of 
computation  is  liable  to  the  full  amount  of  its  policy  an  insurer 
cannot  complain  of  the  method  of  adjustment  adopted  by  the 
court,'"*  Whether  void  or  voidable  by  the  issuance  of  the  second 
policy  a  prior  policy  should  be  considered  as  insurance  in  determin- 
ing the  second  insurer's  liability  under  a  clause  providing  that  it 
is  liaUe  for  no  greater  amount  thanks  policy  bore  to  the  whole 
insurance.'"*  Where  a  policy  permits  concurrent  insurance  but 
does  not  require  it  to  cover  the  whole  property,  additional  insur- 
ance on  a  part  only  is  within  the  provision,  and  in  prorating  a  loss 
such  concurrent  insurance  should  not  be  treated  as  on  the  whole 
property.""  The  fact  that  several  other  policies  on  the  property 
gave  the  insured  full  indemnity  is  no  reason  for  denying  the  in- 
sured the  indemnity  contracted  for.""  The  statute  provides  that 
the  policy  shall  be  a  liquidated  demand  in  case  of  total  loss."*  In 
80  far  as  a  policy  covers  personal  property,  its  provisions  as  to  the 
share  of  loss  to  be  suffered  by  the  insured,  as  to  eontributiona  by 
all  companies  that  issued  policies  on  the  same  property,  and  other 
like  things,  are  to  be  given  full  effect.'" 


TOV.    A    provlBloD   in    a   Are   poUoj 

that,  If  at  the  time  of  a.  Are  the  wholo 
amount  of  Insurance  on  the  property 
ah  all  be  less  than  the  actual  cash 
market  value  thereof,  Insurer  shall  In 
cane  of  loss  be  liable  for  such  portion 
only  of  the  loss  or  damaee  as  the 
amount  Insured  by  the  policy  shall 
bear  to  the  actual  caah  market  value 
of  the  property  at  the  time  of  the  Are, 
does  not  nullify  the  stipulation  In  the 
policy  llmltlnK  Insurer's  liability  to  nn 
greater  proporton  of  the  loss  sustained 
than  the  amount  Insured  by  It  bears 
to  the  whole  Insurance  on  the  property, 
—Id. 

7081  Whether  void  or  voidable  by 
the  Issuance  of  a  second  policy,  held. 
that  a  prior  policy  should  be  considered 
as  Insurance  In  determlninB  the  second 
Insurance  company's  liability  under  a 
clause  providing,  that  It  waa  liable  for 
no  greater  amount  than  its  policy  bore 
to  the  whole  amount  of  the  Insurance. 
—Southern  Nat.  Ina.  Co.  of  Austin  v. 
Barr,  14S  S.  W.  S4G.  See  2S  Cent.  Dig. 
Insurance,  II  12SB-1Z90. 

TM.  Where  a  Are  policy  permits 
concurrent  Insurance,  but  does  not  re- 
quire It  to  cover  the  whole  property, 
additional  Insurance  on  a  part  only  is 
within  the  provision:  and  In  prorating 
a  loss  such  concurrent  Insurance 
should  not  he  treated  as  on  the  whols 
property. — American  Cent.  Ins.  Co.  v. 
Heath,  S9  S.  W.  33E. 

Tia  Where  a  loss  so  far  exceeds 
the  whole  insurance  that  each  Insurer 
by  any  method  of  computation  will  b« 
liable  to  the  full  amount  of  Its  policy. 


an  Insurer  cannot  complain  of  the 
method  actually  adopted  by  the  court. 
— American  Cent.  Ins.  Co.  v.  Heath.  69 


Til. 


3  far  a 


the  policy  covered 

Its 


to  the  share  of  loss  to  T>e  sutlered 
by  the  Insured,  as  to  contributions  by 
all  companies  Chat  Issued  policies  on 
the  same  property,  and  other  like 
thlnfts.  are  to  be  frlven  full  elTect. — 
Queen  Ins.  Co.  v.  Jefferson  Ice.  Co., 
61    Tex.    E7B, 

71&.  The  fact  that  several  other 
policies  on  the  property  grave  full  In- 
domnlty  furnished  no  reason  for  deny- 
Inif  Insured  the  Indemnity  contracted 
for.  To  Induce  care  and  good  faith  on 
the  part  of  Insured  and  thereby  ^ve 
creater  aecurity  to  the  Insurer,  the 
lid   have 


pern 


r   insi: 


V.    Jefferson    Ice   Co..    G4    Tex.    678. 

713.  Where  a  policy  provided  that 
the  Insured  should  bear  one-fourth  of 
the  loss  and  In  the  event  of  addltonal 
In."iurance,  which  could  be  made  only 
with  the  consent  of  the- flrst  Insurer, 
the  company  should  only  be  liable  for 
Its  proportion  of  thee-fourths  of  the 
cash  market  value  at  the  time  of  fire. 
the  statute  provides  that  a  fire  Insur- 
ance policy  In  case  of  a  total  loss  by 
fire  of  property  Insured,  shall  be  held 
and  considered  a  liquidated  demand 
against  the  company  for  the  full 
amount  of  the  policy,  provided  It  la 
not  personal  property. — Queen  Ins.  Co. 
V.   Jefferson    Ice   Co.,    64   Tei.    B7B, 
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I.08S  of  Bent  and  Profits. — A  policy  indemmfying  the  imured 
against  Iosb  of  rents  caused  by  iire  ou  rented  premises  for  sncb 
period  as  may  be  reasonably  necessary  to  restore  the  premises  to 
the  same  tenantable  condition  as  before  the  fire,  does  not  cover 
such  period  as  is  necessary  to  place  the  contract  for  repairs  and 
is  not  limited  to  the  time  actually  spent  in  making  the  repairs."* 

NOTICE  AND  PROOF  OF  I.OSS 

Effect  of  Beqnirements  of  Policy. — ^A  provision  in  a  policy  re- 
quiring proof  of  loaa  and  s  sworn  statement  by  insured  showing 
the  property  lost  and  his  knowledge  as  to  the  time  and  origin  of 
the  fire,  is  reasonable  and  valid.'"  Under  the  statute  (Art.  4874, 
Rev,  St.  1914),  where  property  is  totally  destroyed,  the  liability 
of  the  insurer  accrues  immediately,  regardless  of  stipulations  as 
to  notice  and  proof  of  loss.'"  After  proofs  of  loss  are  made  as  re- 
quired by  the  insurer's  agent,  a  mere  notice  that  further  proofs  are 
wanted,  without  stating  what  is  wanted,  is  not  sufficient  to  place 
the  insured  upon  action.""  The  fact  that  the  insurer  objected  to 
the  proof  of  loss  as  being  incomplete,  not  in  conformity  with  the 
policy  and  untrue  is  no  reason  for  excluding  such  proof  from  the 
evidence,  when  offered  to  show  compliance  with  the  policy."*  The 
production  of  a  summarized  inventory  as  contained  in  a  ledger  is  a 
gufficient  compliance  with  a  requirement  in  a  policy  for  the  pro- 
duction of  an  inventory ."■  (For  facts  excusing  insured's  failure  to 
produce  bills  covering  household  goods,  see  Ann.  716.) 

ABS'n  of  PhlladalphU  v.  Richards.  17» 
S.  W.  926. 
_,      ,      ,  .,         ,   .        ,  '^■-     Failure   of  inHurea  on   demand 

714.  An  insurance  policy,  Indemnl-  after  loss  to  furnish,  as  reaulrod  by 
(yiiiK  Insured  asalnat  Iohb  of  rente  the  policy.  Mils  coverltiK  housahold 
caused  by  fire  or  lightning  actuallj;  g<,oaB  deatroyed  by  lire,  held,  under  the 
instalned  on  rented  premlaes  for  and  the  clreumstanoea  In  which  the  Rooda 
luriDB  such  period  a>  may  reasonably  were  acquired,  not  to  defeat  recovery 
■e  neceHsary  to  restore  the  premises  to  on  the  policy.— Fidelity  Phoenix  Fire 
he   same    tenantable   condition    as    be-        Irb.  Co.  v.  Badau,  ITS  B.  W.  EGB. 

' •'■-  °—    held,  to  cover  such  per-  __ 

necessary    to     place    the  ""■     *  Provision  In  a  fire  policy  re- 

L-uiiiraci  lor  repairs,  and  was  not  quiring  proof  of  Iohh  and  a  Binned  and 
Umlted  to  the  time  actually  spent  In  sworn  statement  by  insured  showing 
making  of  the  repairs.— Hartford  Fire  *"*  Pmperty  loat  or  damaged  and  his 
Ina.  Co.  V.  Plrea,  IGG  9.  W.  BSE.  2R  knowledge  and  belief  as  to  the  time 
Cent  Dig.   Insurance,    f   1283.  and   origin   of  the   fire   was   reaaonahlo 

and    valid.— Fidelity -Ph  eon  Ik   Fire  Ins. 
Co,  V.  aadau,  187  S.  W,  334. 

71B.     The  fact  that  the  company  ob- 
jected to  the  proof  of  loaa  when  furn- 
ished to  it,  as  being  Incomplete,  rot  In 
(8m  28  Ovat.  Mf.  Insnrano*,  $  1380.)        conformity  wilh  the  policy,  and  untrue. 

TIB.    Under    Vernon's     Sayles'     Ann,  from    the    evidence,    when    olTered    for 

Civ.  St.  ISH,  Art.  487*.  where  property  the  purpose  of  showing  a  compliance 

insured  Is  totally  destroyed  by  lire,  the  with    Che   tei'ms   of   the    policy,   since 

liability  of  the  insurance  company  ac-  the  final  decision  as  to  the  aulllclenor 

crues  Immediately  after  the  occurrence  of  the  proof  rests  with  the  court,  and 

Of   the  Ore.  regardless  of  stipulations  not    (he   company. — Hibernia    tns.   Co. 


I  notice  and  proof  of   loss. — Fire      v,  Starr,   __   _.     ..   


>gk 
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Necessity  of  Prool  of  Loss. — There  can  be  no  recovery  where  the 
insured  fails  to  comply  with  the  policy  by  making  proofs  of  loss, 
unless  the  insurer  waives  the  defect.'" 

Persons  Who  May  BSake  Pioota  of  Loss. — ^It  was  held  not  neces- 
sary under  the  statute  that  any  proofs  of  loss  should  be  made  where 
the  policy  provided  that  the  loss  was  payable  to  the  mortgagee  as 
his  interest  might  appear  and  the  building  was  totally  destroyed.'" 
Therefore,  it  was  immaterial  that  the  proofs  were  furnished  by 
the  mortgagee  instead  of  by  the  insured/"  Where  a  policy  is  is- 
sued to  the  husband  on  a  building  constituting  his  homestead  and 
before  loss  he  abandons  his  wife,  she  and  a  married  woman,  to 
whom  the  loss  is  made  payable,  and  her  husband  may  make  proof 
of  loss  although  the  policy  provides  it  shall  be  made  by  the  original 
insured.'** 

Per»HU  to  Wliom  Notice  or  Proof  May  Be  Hade. — The  Insured 
must  not  rely  on  the  statements  of  one  not  authorized  to  speak  for 
the  insurer,  even  though  made  in  the  hearing  of  the  insurer's  of- 
fice.'" The  insured  must  know  that  the  party  utters  the  inten- 
tion of  the  insurer  and  a  failnre  to  know  this  would  be  negli- 
gence,'** 

Time  for  Notice  and  Proof. — Under  the  statote  (Art.  5714,  Rev. 
St  1914)  a  stipulation  in  a  policy  that  proof  of  loss  must  be  made 


It.  The  production  of  a  Bum- 
tnarlzed  Inventory  as  contained  In  a 
ledger  was  a  Bumclsnt  compliance  with 
a  requirement  In  a  policy  for  the  pro- 
duction of  an  Inventory. — RobertB, 
Willis  ft  Taylor  Co.  v.  Sun  Mut.  Ins. 
Co.,  Sfi  S.  W.  966;  Same  v.  Lancashire 
Ins.   Co.,    Id. 

no.  After  the  proofs  are  made  as 
required  by  the  company's  arent.  mora 
notice  to  the  Insured  or  his  attorney 
that  further  proofs  are  wanted,  with- 
out stating  what  Is  wanted.  Is  not 
sufflclent  to  place  the  Insured  upon 
action. — Merchants  Ins.  Co.  of  New 
Orleans  v.  Ralchman,  49  S.  W.  831. 


._. J    falls 

the  proof  of  loss  required  by  his  poll- 
Icy,  there  can  be  no  recovery  thereon, 
unless  the  Insurer  waives  the  defect. 
— Fidellty-Phoenlx  Fire  Ins.  Ca  v. 
Sadau.  17S  8.  W.  65). 

037 — Psisona  Wbo  liar  OIt*  KoUm 
«r  Make  mxif.  (Bm  BS  0«lt.  Big. 
IMnianoa,  U  1334.1  SSe.) 


e  abandons  his  wife,  she 


and  a  married  woman  to  whom  the 
loss  Is  made  payable,  and  her  husband. 
may  make  proof  of  loss,  though  the 
policy  provides  that  If  II  Is  made  pay- 
able In  caae  of  loss  to  a  third  party, 
or  held  as  collateral  security,  proofs 
of  loss  shall  be  made  by  the  party 
originally  Inaured. — Warren  v.  Sprlng- 
tleld  Fire  and  Marine  Ins.  Co.,  S5  S. 
W.   «10. 

7S3.  Where  a  building  Insured  un- 
der a  policy  providing  that  the  loss 
was  payable  to  a  mortgagee  aa  his 
Interest  might  appear  waa  totally  de- 
stroyed. It  was  not  necessary  under 
the  statute  that  any  proofs  of  loss 
should  be  made,  and  hfnce  It  was  im- 
material that  they  were  furnished  by 
(he  mortgagee  instend  of  assured. — 
Hamburg-Bremen  Fire  Ins.  Co.  v.  Rud- 
de!l,   aa  S.  W.   gl«. 

S3B — Vervma  to  Vbou  KoUoa  or  Vioof 
Kay  Ba  Kada.  (■••  88  OmX.  Big. 
iBanraoMw  t  13>V.) 

7>4.  Insured  must  not  rely  on  state- 
ments of  one  not  authorized  to  speak 
for  company  even  though  made  In 
the  hearing  of  company's  ofllcer.  In- 
sured must  know  that  party  utters  tbe 
Intention  of  company  and  a  failure 
to  know  this  would  be  nesUgence. — 
Kast  Teiae  Fire  Ins.  Co.  v.  CoSee,  11 
Tex.   287. 
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within  niBety  days  after  fire  is  Toid.'**  An  early  ease  held  that  a 
policy  requiring  proofs  of  loss  to  be  furnished  "as  soon  as  possible" 
Vas  not  forfeited  by  a  failure  to  furnish  them  until  sixty  days 
thereafter  in  the  absence  of  a  stipulation  that  unnecessary  delay 
shall  work  a  forfeiture.'"  "Immediate  notice"  was  complied  with 
where  the  insured,  who  was  absent  at  the  time  of  the  fire,  notified 
the  agent  of  insurer  on  the  day  following  and  the  latter  imme- 
diately telegraphed  the  notice  to  the  insurer.'*'  (For  facts  show- 
ing when  limitation  as  to  time  of  notice  commenced  to  mn  on  a 
steamboat  shipment,  see  Ann.  728,  729.) 

Neceasity  of  Certificate  of  Magistrate.— Under  the  statute  (Art. 
4874a,  Rev.  St.  1914.)  an  insurer  cannot  escape  liability  for  failure 
of  insured  to  furnish  a  certificate  of  the  magistrate  nearest  the 
fire  as  to  the  circumstances  aild  the  loss  where  there  was  no  ques- 
tion as  to  the  good  faith  of  the  insured.'*'  Recovery  will  not  be 
prevented  where  such  a  certificate  was  not  requested  till  suit  was 
brought  sixty  daj's  after  the  lore."" 

Fratul  or  False  Swearing. — ^Willful  presentation,  by  the  insured, 
with  intent  to  defraud,  of  proof  of  loss,  containing  items  over 
valued  nr  not  lost,  will  prevent  recovery."*  '**    In  a  policy  provid- 


799.  In  the  ca^e  of  no  bills  of  lad- 
Itig-.  or  of  fraudulent  and  cQntr&dlctOry 
bills,  formal  proceed) ns's  to  fix  the 
liability  of  the  underwriters  are  Dot 
necessary. — Marine  Ins.  Co.  v.  Buraett, 

046— KaowsUr  of  Oartlfleata  of  Mmt~ 


D3»— Tlma  for  KoUcw  and  Proof.    (Bm 
S8    On.%.    r 
1386.) 


796.  A  condition  In  a  policy  re- 
quiring Immediate  notice  of  loss  was 
compiled  with  where  plaintiff,  who 
was  Kbsent  at  the  time  of  the  fire. 
on  the  day  following  notified  detend- 
ant'B  agent  thereof,  who  Immediately 
telegraphed  defendant  concerning'  It, 
— Oakland  Home  Ins.  Co,  v.  Davis 
3S    S.  W.   GST. 

7M.  Under  Vernon's  Sayles'  Ann. 
Civ.  St  1B14.  AtL  GT1«,  a  stipulation 
in  a  tire  Insurance  policy  that  proof  of 
loss  must  be  made  within  90  days 
after  Ore  was  void. — Fire  Asa'n  ot 
Philadelphia  v.  Richards,  173  3.  W. 
92S. 

717.  An  Insurance  policy  requiring 
proofs  of  loss  to  be  furnished  "as  soon 
as  possible"  Is  not  forfeited  by  a 
failure  to  furnish  them  until  BO  days 
thereafter,  In  the  absence  ot  'a  pro- 
vision therein  that  unnecessary  delay 
shall  work  a  forfeiture. — Sun  Mut. 
Ins.  Co.  V.  Mattlngly,  13  B.  W.  1016. 

798.  When  the  general  policy  In 
favor  of  a  commission  merchant  bound 
the  merchant  to  return  a  monthly  re- 
port of  shipments,  if  the  bills  of  lad- 
ing kept  by  the  clerk  of  the  ateam- 
boat  bad  the  mark  "no  Insurance," 
but  that  delivered  by  the  shipper  was 
a  clean  bill,  the  limitation  as  to  time 


730.  Failure  to  furnish  maglBtrate's 
certificate  of  Iobb  as  required  by  a  fire 
inaurance  policy  will  not  prevent  re- 
covery on  the  policy,  where  such  cer- 
tificate was  not  requested  till  «ult 
was  brought  flU  days  after  loss. — Aetna 
Ins.  Co,  V.  Shacklett,  67  9.  W.  G8S. 

731.  Under  Act  April  2.  1913,  (Acts 
33d  I^eg.  ch.  106)  I  1  (Vernon's  Sayles' 
Ann.  Civ.  Bt.  1914,  Art.  18T1a).  and 
section  3,  insurer  of  personalty  de- 
stroyed by  fire  held  unable  to  escape 
liability  for  failure  of  Insured  to  com- 
ply with  provision  of  policy  that  he 
would  furnish  a  certificate  of  the 
magistrate  nearest  the  Are  as  to  the 
circumstances  and  the  loss;  there  be- 
ing no  question  as  to  the  good  faith 
of  Insured,— Sprlngfle Id  Fire  ft  Marine 
Ins.  Co.  v.  Nelms,  184  S.  W,   1094. 

B63 — TxvaA    i 


from  the  date  of  the  shipment,  but 
from  the  date  of  the  discovery  of  the 
fraud. — Uarlne  Fire  Ins.  Co.  v,  Bur- 
nett.   19    Tex.    413. 


73a.  willful  presentation  by  Insur- 
i.  with  Intent  to  defraud,  of  proof 
f  loss  containing  Items  overvalued 
p  not  lost,  will  prevent  recovery  on 
policy  Insuring  household  coods 
gainst  tire,— Fidelity -Phoenix  Fire 
IS,  Co.  V.  Sadau.  178  S.  W.  GG9.       ',  . 
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ing  that  it  should  be  void  if  insured  cooeealed  or  misrepreBented 
in  writing  any  material  fact  or  in  case  of  any  fraud  or  false  swear- 
ing, the  "writing,"  "fraud,"  or  "false  swearing"  were  referable 
to  misrepresentations  and  misstatements  in  the  proof  of  loss.***  A 
policy  is  not  avoided  in  case  of  false  swearing  where  the  insured 
honestly  believes  the  value  of  the  property  to  be  as  he  swears.^" 
Where  the  insured  had  not  concealed  the  fact  that  they  did  not 
own  the  property  but  had  informed  the  insurers  agent  of  the  true 
status  of  the  matter  a  subsequent  statement  in  the  proof  of  loss 
that  they  were  the  owners  was  heid  not  made  with  intent  to  de- 
fraud so  as  to  avoid  the  policy."' 

Estoppel  or  Waiver  as  to  Notice  and  Proofs  or  Defocts  and  OIn 
jeotions — (1)  In  OeneraL — To  have  the  effect  of  waiver  of  proofs 
of  loss,  the  acts  relied  on  should  be  the  acts  of  some  one  who  had 
authority  to  bind  the  insurer,  and  should  be  such  as  are  calculated 
to  induce  insured  that  an  exact  compliance  with  the  policy  as  to 
proofs  of  loss  would  be  of  no  effect  if  performed.""  The  fact  that 
the  agent  and  adjuster  appear  upon  the  premises  after  the  fire  and 
commenced  an  examination  as  to  the  amount  of  damage,  does  not 
constitute  a  waiver  of  the  strict  proofs  of  loss  where  the  insurer 
continuously  insists  thereon.'"  A  defect  in  omitting  to  name  the 
occupant  of  the  insured  property  which  is  not  shown  to  have  been 
material  or  to  have  injured  the  insurer  will  not  defeat  recovery."* 


V33.    Where  a  policy  provided   that 
It  should  b«  void  It  Insured  concealed 

or  ml  are  presented  In  writing  i 


1  fact  0 


mint 


the  Insurance,  or  In  case  of  any  fraud 
or  false  swearing,  the  "writing," 
"fraud,"  or  "false  swoaring"  were  re- 
ferable to  misrepresentations  and  mls- 
Btatemenls  In  the  proof  of  loss. — Fldel- 
ItyPhoenlx  Fire  Ins.  Co.  V.  Sadau.  lET 
8.  W.    S31. 

7S4.  A  condition  thst  s  policy  shall 
be  void  in  case  of  false  swearing  by 
the  Insured  touching  any  matter  re- 
lating to  the  Insurance  after  loss  is 
not  violated  except  when  the  false 
statement  is  willful.— Phoenix  Ins.  Co. 
V.   Swann.   41   S.   W,   BIS. 

T3B.  A  policy  providing  that  it  ahsJl 
be  void  in  case  of  false  swearing  by 
Insured  la  not  avoided  where  a  person 
honestly  believes  the  value  of  destroy- 


t  the   true  value,   when 
Ive  for  making  a  falsa 
s.  as  found  by 
excess   of   the 

:,   though    that 


r  the  Insurance, 
sum  was  tl.SOO  less  than 
fixed  by  Insured. — Phoenix  Ins.  Co.  v. 
Shearman,  iS  B.  W.  8S0,  17  Tex.  Civ. 
App.   lEfl. 

736.  When  plalotltls  in  whose  name 
property  was  Insured  had  Informed 
the  company's  agent  that  thay  did  not 


own  the  property,  but  held  It  on  com- 
mission, and  after  its  loss  made  the 
same  statement  to  the  company's  ad- 
juster, a  Bubaeguent  statement  in  the 
proof  of  loss  that  they  were  the  owners 
of  the  property  was  not  made  with  In- 
tent to  defraud,  so  aa  to  avoid  the 
policy. — Westchester  Fire  Ins.  Co.  v. 
Wagner,  B7  B.  W.  876. 

004— BstopMl  MT  WMtst  U  to  Votloa 
and    Proofs    or   Bafsots   and    Objse- 


787.  The  fact  that  the  agent  and 
adjuster  of  a  flre  insurance  company 
appear  upon  Che  premises  after  a  flre. 
and 


latior 


if  damage,  does 
sUtute  a  waiver  of  the  strict  proofs 
of  loss,  when  the  company  continu- 
ously insists  thereon,  and  upon  hav- 
ing an  appraisement  In  accordance  with 
the  terms  of  the  policy. — Scottish  Un- 
ion &  Nat.  Ins.  Co.  v.  Clancy,  18  S. 
W.   439. 

738.  Where  proofs  of  loss  were  de- 
fective only  In  omitting  the  name  of 
the  occupant  of  the  building,  and  such 
defect  was  not  shown  to  have  been 
material  or  to  have  injured  the  com- 
pany. It  win  not  defeat  a  recovery. — 
Commercial  Union  Aasur.  Co.  of  Lon- 
don v.  Meyer,  19  S.  W.  SS, 
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A  formal  proof  of  loss  is  waived  where  the  iDsurer  demands  as  part 
of  the  proofs  of  loss  an  inventory  destroyed  in  the  fire,  to  which  it 
was  not  entitled  under  the  policy,  the  alternative  given  insured 
for  non -production  being  that  only  a  eomppomise  would  be  enter- 
tained.^** Where  a  state  agent  and  adjuster  take  the  sworn  state- 
ment  of  the  insured  as  to  all  matters  concerning  the  fire  and  tell 
him  they  do  not  care  for  further  proofs  of  loss  and  later  offer  to 
pay  a  portion  of  the  loss,  the  proofs  of  loss  are  waived/*' 

(2)  Powers  of  Offlcers  or  Agents. — A  limitation  in  a  policy  on 
the  authority  of  the  agent  to  waive  conditions  has  no  application  to 
waivers  arising  by  operation  of  law  from  acts  of  the  agent  deny- 
ing the  company's  liability.'*'  Hence,  the  insured  may  show,  for 
the  purpose  of  excusing  his  failure  to  furnish  proofs  of  loss,  that 
the  agent  tendered  back  the  premium  to  him  aiter  the  loss,  under 
circumstances  rendering  it  a  repudiation  of  the  policy .'"  Where 
the  agent  of  the  insurer  receives  the  proofs  of  loss  and  states  they 
are  correct,  it  is  a  waiver  of  any  imperfections  therein."* 

(3)  Implied  Waiver  In  Oenca^ — ^A  statement  by  the  insarer'a 
adjuster  to  the  insured  that  if  the  latter  would  furnish  Mm  with  a 
liat  of  goods  destroyed  by  the  fire  nothing  more  would  be  required, 
is  a  sufficient  waiver  of  the  proofs  of  loss."*  An  inspection  of  the 
property  after  loss,  an  offer  of  settlement  and  an  admission  of  par- 
tial liability  is  a  waiver  for  preliminary  proofs  of  loss."*  The  re- 
quirement that  proofs  of  loss  be  presented  within  a  certain  time  is 
waived  where  the  agents  represent  that  the  insurer  will  not  take 
advantage  of  the  delay  and  that  the  loss  will  be  adjusted,  especially 

TW,    where   an   lasuTance  oompftny  Ina.  Co.  v.  Same  (1804)  SI  S.  W.  706, 

demands,  aa  part  of  the  proofB  Of  loaa,  88    Tex.    IIG.      See    Cent.    DlK.    vol.    IS, 

an  Inventory  destroyed  In  the  (Ire,  and  cole.  Z£6e-SS6S,  ii   13Tg-1381. 
which    It   was   not    entitled    to    under 

the   policy,   the   alternative   riven   the  SM — ■>topp«l  of  WkIti*  aa  to  irallo* 

aBBUred  being-  that,  If  It'  waa  not  furn-  and   Pioafa   or   Dafaoti    and   Objeo- 

Ished,    only    a   compromise    would    be  tloua — Vowera  of  OOoan  or  Afrata. 

entertained.  It  waives  formal   proof  of  (•••    W    Oaat.     H'         ~ 

lOBS.—Phoenli  Ina.  Co.  v.  Center.  11  S.  lS7«ja77.) 
W.   44S.      10  Tax.,   Civ.  App.   GSG. 

740.  To  have  the  eCCect  of  waiver  74B.  A  limitation  In  a  poUcy  on  the 
of  proofs  of  loss,  the  acts  relied  on  authority  of  the  asenl  to  waive  con- 
should  be  the  acts  of  some  one  who  dltlons  has  no  application  to  walverB 
had  authority  to  bind  the  company  arising  by  operation  of  law  from  acta 
and  should  be  such  as  are  calculated  of  the  agent  denying  the  company's 
to  Induce  assured  that  an  exact  com-  liability;  and  hence  Insured  may  show, 
pllance  with  the  policy  as  to  proofs  for  the  purpose  of  excuBlng  his  failure 
of  lOBB  would  be  of  no  effect  If  per.  to  furnish  proofa  of  losa,  that  the 
formed.— Bast  Texas  Fire  Ins.  Co.  v.  agent  tendered  back  the  premium  to 
Coffee,  CI  Tex.  287.  him  after  the  loss,  under  circumstances 

741.  Where  a  state  agent  and  ad-  rendering  It  a  repudiation  of  the  pol- 
jueter  for  an  Insurance- company  visits  Icy.^Flre  Aes'n  of  Philadelphia  v. 
Insured  after  loss,  and  takes  his  sworn  Jones,  40  S,  W.  44, 

■tatement   as   to  all  matters   concern-  74S.     Where,    after   a   loss,    the    fn- 

Inr  the  Are,  and  says  he  does  not  care  sured,  acting  under  the  suKKestlona  of 

for  further  proofs   of  Iobs,   and   later  the  agent   of  the  Insurance   company, 

writes  a  letter  offering-  to  pay  a  por-  prepares  the  proofs  of  loss,  which  the 

tion  of  the  loss.  It  Is  a  waiver  of  proofs  agent  receives  and  states  are  correct, 

of  loes.-^<Clv.  App,   lt>OB).  Continental  It   Is   a   waiver   of   any   Imperfections 

Fire  Ins.  Co.   v.   Cummlngs,   78   S.   W.  therein. — Merchants    Ins.   Co.    of   New 

S7S.     Judgment     reversed    Continental  Orleans  v.  Helchman,  40  S.  W.  SSI, 
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where  the  policy  did  not  provide  for  forfeiture  for  failure  to  pre- 
sent proofs.''*^  It  was  held  that  the  ineurer's  waiver  of  formal 
proof  of  loss  was  to  be  dated  from  the  time  of  its  examination  of 
the  insured.'**  {For  facts  showing  a  waiver  of  the  provision  re- 
quiring proof  of  loss,  see  Ann.  744.) 

(4)  Denial  of  Liability. — Where  the  insurer  denies  liability  un- 
der the  policy  in  toto,  it  thereby  waives  the  provision  requiring 
proofs  of  loss,^**  ""  ^*'  ^"  "'  '"  "•  '"  "*  or  it  operates  as  a  waiver 
of  irregularities  in  the  proof  of  loss.^" 


Sea—BMoppM  or  ValTar  u  to  KmM 
■aa  Tnotu  or  Bctaetv  uid  Ol]*o- 
tlow.  (A.)  ImpUad  WUnr  la  a«n. 
•na  (Mm  8S  Ont.  Big.  luanuoa, 
IS   ISSSaSSO,   1400.) 

74*.  In  Kii  action  on  a  flre  policy, 
facts  held  not  to  show  a  waiver  of 
the  provision  requiring  proof  of  loaa. 
— Fidellty-Phoenlx  Fire  In».  Co.  v. 
SadBu,   1«7   3.   W.   111. 

74S.  A  >Iatement  by  the  company's 
adjuster  to  Insured  that.  If  the  latter 
would  furnish  him  a  list  of  the  B'oods 
destroyed  by  the  flre,  nothing-  more 
would  be  required,  was  a  sufficient 
waiver  of  the  proofs  of  loaa  required 
by  the  terms  of  the  policy. — German 
Ins.  Co.  V.  Norrls  (Tei.  Civ.  App.)  32 
a.  W.   72T.      11  Tm.  CIt.   App.   SEO. 

7M.  An  Inspection  of  Insured  prop- 
erty after  Its  deetructton,  coupled  with 
an  olfer  of  settlement  for  a  speclflc 
sum.  and  an  admission  of  liability  for 
part  of  the  amount  ot  the  policy.  Is 
a  waiver  of  s  requirement  In  the  policy 
for  preliminary  proof  of  loss.— Com- 
mercial Union  Assur,  Co,  of  I^ondon  v. 
Meyer.  29  B.  W.  93. 

747,  Where  proofs  of  loss  were  not 
presented  to  an  Insurance  company 
witbin  the  reqiUred  time,  but  Its  agents 
represented  Uiat  the  company  would 
take  DO  advantage  of  the  delay,  and 
that  the  loss  would  be  adjusted.  It  Is 
a  waiver  of  the  delay,  especially  where 
the  policy  did  not  provide  for  a  for- 
feiture In  case  of  failure  to  present 
such  proofs. — Burlington  Ins.  Co.  v. 
Tobey   (Tex.  Civ.  App.)   JO  H.  W.   1111. 

748.  The  Insurer's  waiver  of  formal 
proof  of  loss  was  to  be  dated  from  the 
time  of  Its  examination  of  the  Insured. 
— Merchants'  ft  Bankers'  Fire  Under- 
writers  V.    Brooks,    ISS    S.   W.   213, 


74>.  Where  an  Insurance  company 
Informs  the  Insured  after  the  loss  that 
by  reason  of  unauthorized  transfers 
of  the  policy  or  property,  the  policy 
Is  avoided,  and  that  the  loss  will  nut 
be  paid,  the  Insured  Is  released  from 
the  obligation  to  furnish  proofs  of 
loss. — Niagara  Ins.  Co.  v.  Lee,  (Tez.) 
11  S.  W.   lOH.l 


holder 


A  letter  written  by  an  Insur- 
tompany  Informing  the  pollcy- 
that  the  proofs  of  loss  furnish- 
ed were  unsatisfactory,  and  notifying 
him  that  payment  of  the  claim  would 
bf  resisted  because  of  misrepresents, 
tlons  regarding  title  and  property, 
operates  a  waiver  of  further  proofs. 
—Bun  ITut.  Ins.  Co.  v,  Mattlngly 
(Tex.)    IB   B.  W.   101«. 

781.  The  proof  of  loss  Is  waived 
by  a  denial,  with  full  knowledge  ot 
all  the  facts,  of  liability  on  the  policy. 
— Hanover  Fire  Ins.  Co.  v.  Sbrader, 
(Tex.  Civ.  App.)   31  S.  "W.  IIOO. 

758.  Where,  prior  to  the  bringing  of 
an  action  on  a  policy,  defendant  denied 
liability  In  toto.  It  thereby  waived 
a  provision  requiring  proof  Of  loss, — 
Connectlcutt  Fire  Ins.  Co.  v.  Hllbrant. 
73   S.  W.  668. 

753.  A  denial  of  liability  upon  a 
policy  made  by  an  Insurance  company 
to  a  third  party,  within  the  period  pre- 
scribed for  making  proofs  of  loss,  will. 
If  tt  comes  to  the  knowledge  of  the 
Insured,  operate  as  a  waiver  of  proofs 
of  losa— Merchants'  Ins.  Co.  of  New 
Orleans  v.   NowUn.    68    S.   W.    IBS. 

754.  The  provisions  In  an  insurance 
policy  requiring  proofs  of  loss,  and 
allowing  the  company  a  limited  time 
after  proof  In  which  to  determine  the 
matter  and  pay  the  loss,  are  waived  by 
a  denial  of  liability  by  the  company. — 
Hartford  Fire  Ins.  v.  Josey  (Tex,  Civ. 
App.)   26  a.  W.  686.      B  Tel-  Civ.  App. 

755.  Where  a  (Ire  company  denied 
Its  liability  in  toto,  there  was  a  waiver 
of  Irregularities  In  the  proof  of  loss. — 
Hanover  Fire  Ins.  Co.  of  New  York 
V.  Hun,  17G  8.  W.  466. 

TSt,     Where  an  adjuster  representing  ' 
defendant    adjusted    the    loss    Immed- 
then  Inform- 


ured      that      the 


would  not  pay  him,  such  refusal  con- 
stitutes a  waiver  of  proof  of  loss.— 
Bast  Texas  fire  Ins.  Co.  v.  Brown, 
(Tex.  Sup.)    IS   8.   W.   713. 

707.  Proofs  of  loss  under  a  Bre  pol- 
icy are  waived,  where  the  Insurer  de- 
nies its  liability  on  the  policy. — Scot- 
tish Union  &  National  Ins.  Co.  v. 
Moore,  81  3.*W.  67S,  3S  Tot.  Civ.  App. 
312. 
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(5)  Failnre  t|o  01>Jeot  or  to  State  Cteonnd  of  Objection. — The 
failure  of  the  insurer  to  notify  the  insured  of  defects  in  proofs  of 
loss  which  can  be  corrected  is  a  waiver  of  its  right  to  object  to  the 
proofs  on  the  ground  of  such  defects.''*  '"  ""  An  insurer's  accept- 
ance of  a  statement  of  the  material  used  in  the  cost  of  construction 
of  a  building  and  its  failure  to  comply  with  a  request  to  specify 
anything  else  that  might  be  necessary,  is  a  waiver  of  formal  proofs 
of  loss.'** 

(6)  Adjustment  of  Loss  and  Negotiations  for  Settlement.— A 
forfeiture  is  not  waived  by  requiring  the  insured  to  submit  to  a 
sworn  examination.'"  A  non-waiver  clause,  the  purpose  of  which 
is  to  enaUe  the  insurer  to  negotiate  in  regxird  to  the  loss  without 
waiving  its  right  to  contest  liability,  does  not  apply  after  an  adjust- 
ment of  the  loss  has  been  made.^**  And  the  fact  that  the  insurer 
had  no  knowledge  of  facts  sufficient  to  defeat  the  claim  before  the 
adjustment  is  of  no  avail  where  it  might  have  known  them  by  in- 
quiry and  was  not  prevented  from  so  doing  by  any  fraud  of  the 
insured.'*" 


em— (C)  rattan  to  OI]J*ot  or  to  Kt*ta 
OTotud  of  ObJaotloB.  (Bm  OS  Oant. 
Sir.  mawucio,  f|  1393-1404.) 

Tea.  Failure  of  the  Insurer  to  noti- 
fy the  Insured  o(  defects  In  proofs  of 
l(.ss  which  can  bo  corrected  Is  a  waiver 
Of  hlB  right  to  object  to  the  proofs 
on  the  ground  of  such  defect  a  .^North- 
ern Assur.  Co.  V.  Samuels,  33  8.  W. 
2:>.     11  Tex.  Civ.  App.  417. 

TSS.  Failure  of  Insurer  of  houaehold 
g'oods  to  point  out  specifically  defects 
In  proof  of  loss  held  a  waiver  of  any 
defects.— Fidelity- Phoenli  Fire  Ins.  Co. 
V.  Sadau.  173  S.  W.  GGO. 

7KL  Where  proof  of  lose  was  de- 
fective because  the  notary  before  whom 
It  was  sworn  was  Interested,  the  In- 
ralse   that  Queetlon  must  ob- 


ject   1 


It    I 


that 


17B 


1  alley 


-Royal    : 


Co,  v.  Mclntyre  (Tex,  Civ.  App.)  34 
8.  W.  iti.  reversed  37  S.  W,   1088. 

Vn.  After  being-  notified  of  the  loss, 
defendant's  acceptance  of  a  statement 
of  the  material  used  In.  and  the  coat 
»(  construction  of.  a  building  destroy- 
ed by  are,  end  Its  failure  to  comply 
■with  a  reguoHt  to  specify  anything 
else  that  tnlBht  be  necesaary.  Is  h 
waiver  of  formal  proofs  of  loss, — Ger- 
ard Fire  &  Marine  Ins,  Co,  v,  Frymler 
(Tex.  Civ.  App.)   32  S.  W,   SB, 

763.  A  distinct  denial  of  liability 
and  refusal  to  pay  on  the  ground  that 


that  there 
Is  no  Uablllty,  Is  a  waiver  of  the  con- 
dition requiring  proof  of  loss. — Elast 
TexBB  Flra  Ins.  Co.  v,   CoRee.  61  TBx, 


HI — (S)  AOJnBtmaBt  vt  Xioaa  Mid  ■•■ 
Cotlatlona  for  BMUHMBt.  (Bm  98 
Ont.   mg.  UnnntM,   |$    14W,   1407, 


7S4.  A  nonwaiver  clause  In  a  fire 
policy,  the  purpose  of  which  Is  to  en- 
able the  company's  agent  to  negotiate 
!n  regard  to  the  lass  without  any 
waiver  by  the  company  of  Its  right 
to  conteHt  Its  liability,  does  not  apply 
after  an  adjustment  of  the  loss  has 
been  made. — (Civ.  App.)  German  Ina. 
Co,  V.  GlbbH.  Wilson  &  Co.,  B2  S.  W. 
1U68,  rehearing  denied  93  S.  W.  TflO, 
ZS  Cent,  Dig.  insurance.  I  1403. 

765.  Where  a  policy  on  a  stock  ot 
goods  was  forfeited  by  failure  of  In- 
sured to  produce  books  showing  a  rec- 
ord of  his  business  trans&ctlonB,  as  re- 
quired by  the  policy,  such  forfeiture 
was  not  waived  by  requiring  Insured 
to  submit  to  a  sworn  examination. — 
American  Cent.  Ins,  Co,  v.  .Vunn,  82 
a.  W.   497,  98  Ten.  191. 

766.  After  an  adjustment  of  the  loss 
under  a  Are  policy,  the  fact  that  In- 
surer had  no  knowledge  of  facts  which. 
if  known,  might  have  been  effectual 
to  defeat  the  claim  under  the  policy, 
In  of  no  avail.  If  the  Insurer  might 
have  known  them  upon  Inquiry,  and 
was  not  fraudulently  prevented  from 
learning  them  by  the  Insured. — (Civ. 
App.)   German  Ins.  Co,  v.  Qlbbs.  WU- 

&   Co..   92    S.   W.    IDfiB,   rehearing 


denied  9e  S.  W.  7«0. 
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ADJUSTMENT  OF  LOSS 

Effect  of  Adjustment. — An  adjustment  may  be  set  aaide  on  a 
showing  that  it  was  fraudulent  or  made  through  a  mistake  of  fact."^ 

Effect  of  proTirioiu  of.  Policy  for  Appraisal  or  Arbitration. — 
"Where  an  arbitration  and  award  were  made  by  the  policy  a  pre- 
requisite to  instituting  suit,  a  suit  could  be  maintained  although  the 
award  was  invalid,  but  through  no  fault  of  the  insured.'^"  A  dis- 
agreement between  the  insurer  and  insured  as.  to  the  basis  of  es- 
timating a  loss  does  not  call  an  arbitration  provision  into  force,  not 
being  as  to  the  amount  of  the  losa.^"  Where  the  policy  provides 
for  the  loss  to  be  estimated  according  to  the  cash  value  of  the  prop- 
erty at  the  time  of  loss  the  measure  of  damages  is  the  amount  it 
would  cost  the  insured  in  cash  to  purchase  property  of  like  kind 
and  quality."* 

Demand  of  Appraisal  or  Arbitration. — Where  an  insurer  fails  to 
demand  an  appraisal  within  the  time  prescribed  by  the  policy,  it 
waives  its  right  thereto."'  "•  '"  Where  a  policy  provides  that  the 
extent  of  loss  shall,  on  demand  by  cither  party,  be  appraised  by 
arbitrators,  that  such  appraisal  shall  be  made  a,  part  of  the  proo& 


7S7,  An  adJUBtment  of  a  loss  under 
«.  fire  poHcy  may  be  Bet  aside,  on  a 
showlne  that  It  wui  fraudulsot,  or 
made  through  a  mlHtake  of  fact. — (Ctv. 
App.l  German  Ins.  Co.  v.  Qlbbs,  Wil- 
son A  Co,.  92  S.  W.  loss,  rehearing  de- 
nied sa  S,  W.  760.  See  28  Cent.  Dig. 
Insurance,  ||  1113-ltlS, 


sa7— 


Iffaot  of  VvoTldOBa  of  VoUor  foi 
AxUtrattoB.    (Sm    aa 

90,  1«1.) 

fas.  Where  a  policy  provides  that 
the  lOHB  shall  be  eHtlmated  according- 
to  the  cash  value  of  the  property  at 
the  time  of  the  lire,  the  measure  of 
damages  la  the  amount,  which  it  would 
cost  the  Insured  In  cash  to  purchase 
property  of  like  kind  and  qusllty.— 
German  Ins.  Co.  v.  Everett  <Tei.  Civ. 
App.)    36  S,  W.   lib. 

769.  Under  a  policy  providing  that, 
In  case  Insurer  and  insured  differed  as 
to  the  amount  of  loss.  It  may  be  de- 
termined by  arbitration  If  parties  so 
elect,  a  disagreement  merely  as  to  the 
baslB  of  eBtlmatlng  the  loss  does  not 
call  such  provision  Into  force. — Vir- 
ginia Fire  and  Marine  Ins  Co.  v.  Can- 
non, 46  8.  W.  S45,  18  Tex.  Civ.  App.  B88, 

T70.  Arbitration  and  award  waa 
made  by  an  Inaurance  policy  a  pTereQ- 
ulsite  to  Instituting  suit.     The  award 


BOT — Demand  of  Appnlaal  or  ArMti*- 
Mon.     (Bsa  88  0«B,t.  Mg.  banrano*, 

T71.  Where  an  Insurance  policy  re- 
quires proofs  of  lOBB  to  be  made  with- 
in to  days  from  the  loss,  and  provides 
that  It  the  parties  disagree  ss  to  the 
amount  of  loss  It  shall  be  determined 
by  appraisers  and  the  lass  shall  not  be 
payable  until  60  days  after  the  receipt 
by  the  company  of  the  proofs  of  loss 
accompanied  by  the  award  of  the  ap- 
prBlaers.  If  appraisement  has  been  re- 
quired, a  demand  by  the  company  for 
an  appraisement,  made  more  than  60 
days  after  the  Iobs,  sjid  after  proofs  of 
I  OB  a  had  been  retained  more  than  three 
weeks  without  objection,  was  too  late. 
—Lion  Fire  Ins.  Co,  v.  Heath.  68  H. 
W,   30E, 

779.  Where  a  Are  policy  requires 
proofs  of  loss  within  to  days,  to  be 
accompanied  by  an  award  when  ap- 
praisal has  been  required,  a  demand 
for  an  appraisal  made  6  months  after 
loss  and  5  months  after  proofs  have 
been  received  and  retained  without  ob- 
jection, and  not  until  Bult  Is  inatltuted. 
Is  too  late:  as.  to  be  effectual,  ap- 
pralsal  should  be  required  within  the 
to  days. — American  Cent.  Ins,  Co.  v. 
Heath,  e»  B.  W,   Z3G. 

773.  Where  an  Insurer  falla  to  de- 
mand an  appraisal  within  the  time  pre- 
scrltied  by  the  policy.  It  waives  Its 
right  thereto.— American  Cent,  Ins,  Co. 
V    Heath.  69  8.  W.  I3B. 


Ogle 
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of  I0B8  and  that  Dothing  shall  be  payable  until  such  proofs  are  fur- 
nished,  such  appraisement,  when  demanded,  is  a  condition  precedent 
to  right  of  action  by  the  insured.''" 

ProcMdings  on  Appraisal  or  Arbitration. — The  failure  of  ap- 
praisers to  give  notice  of  their  hearing  and  to  take  evidence  does 
not  invalidate  their  award  where  neither  the  policy  nor  the  agree- 
ment appointing  tbem  prescribes  the  procedure  before  them."*  The 
insurer  cannot  complain  where  it  made  no  request  to  present  evi- 
dence/^* Where  both  appraisers  agree  to  it  an  umpire  selected  by 
them  is  authorized  under  the  policy  to  tiz  an  award  exceeding  that 
of  either  appraiser."'  An  award  was  held  void  where  the  arbi- 
trators gave  no  notice  of  the  time  and  place  of  their  meeting  and 
refused  permission  to  a  party  to  appear  before  them."*  The  fail- 
ure of  arbitrators  to  value  personal  property  in  a  one  atory  part 
of  a  two  story  building  rendered  the  whole  award  invalid  where 
it  was  held  that  the  whole  house  was  insured  together  with  the 
personal  property  specified  therein.^'* 

Vtdidity  and  Effect  of  Appraisal  or  Award. — Under  an  agreement 
to  arbitrate  a  loss,  the  award  binds  the  instirer,  especially  where 
the  policy  provides  for  arbitration  on  disagreement,^"  and  it  will 
not  be  disturbed  except  where  fraud,  partiality,  misconduct  or 

7T4.  Where  a  policy  provides  that 
the  extent  of  any  Iohb  shall,  on  demand 
of  either  party,  be  appraised  by  ar- 
bitral ora.  that  the  report  of  such  ap- 
praisement shall  be  made  part  of  the 
proofs  of  lOKB,  and  that  nothlns  shall 
be  parable  until  aucb  praofs  are  (um- 
lahed,  such  a.ppralBement.  whan  de- 
manded, is  a  condition  precedent  to 
Tlsht  of  action  by  the  assured. — Scot- 
tish UTolon  A  NaL  Ins.  Co,  v.  Clancy, 
(Tex.)  S  B.  W.  686. 

Wa — ^roneafllngn  on  Appraisal  or  A*> 
MtrMloB.    (Mm  U  Cant.    mg.  banx- 

aiio^  jf  lua,  iiaa,  1497,  iias.} 

77S,  Where  neither  the  provisions 
of  a  Are  Insurance  policy,  nor  the 
Msreement  of  appolntlntr  ap  praise  re. 
prescribed  the  procedure  before  them, 
their  failure  to  (five  notice  of  the  hear- 
ing, and  to  take  evidence,  does  not  In- 
validate their  award, — Orient  Ins.  Co. 
of  Hartford.  Conn.,  v.  Harmon,  17T  S. 
W.    192. 


under  an  Insurance 
policy  save  no  notice  of  the  time  and 
place  of  their  meeting,  and  refused 
permission  to  a  party  to  appear  tiefore 
them.  Held,  the  award  was  void. — 
PhoenlK  Ins.  Co.  v.  Moore.  16  S.  W. 
1131. 

779.  A  policy  of  insurance  was  "on 
the  two-story  •  •  •  building  oc- 
cupied by  assured  or  tenant  as  an 
hotel,     ■     •     •     hnown  as  the  'Central 


Hotel, 


property  while  contained  in 
tne  aoove-descrlbed  building"  Held, 
that  the  whole  house  was  Insured. 
together  with  the  spec I fled  personal 
property    therein,   and    the    failure    of 

In    a    one-story    part    thereof    rendered 
the  award  Invalid. — Id. 

B74 — TWioity  and  Bffsot  ot  ApviaUM 

Or  Award.   (■••  flS  Ont.  XHf.  Xwrar. 
anas,  U  14eD.I43>,  1434.) 


770.  An  award  of  Insurance  ap- 
pratoers,  subject  to  the  common-law 
rules  of  arbitration,  Is  not  void  for 
failure  to  give  notice  and  hear  evi- 
dence whare  the  Insurer  made  no  re- 
quest to  present  evidence. — Id. 

77T.  An  umpire  selected  by  Ore  In' 
suranee  appraisers  held  authorised,  un- 
der the  policy,  to  (li  an  award  exceed. 
ing  that  of  either  appraiser,  where 
both  appralaera  agreed  thereto. — Id. 


appraisers  appointed  under  a  Are  In- 
surance policy,  proof  that  the  award 
was  void  for  a  reason  not  pleaded 
does  not  defeat  recovery. — Orient  Ins, 
Co.  of  Hartford,  Conn.,  v.  Harmon.  ITT 
S.  W.  1«2. 

TBI.  Where  the  award  of  fire  Insur- 
ance appraisers  does  not  show  that 
they  allowed  for  depreciation,  but  does 
not  conclusively  show  that  they  failed 
to  make  such  allowance,  the  award  will 
be  sustained. — Id.  .1^ 
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gross  mistake  is  shown,"'  An  arbitration  clause  in  a  policy  to  be 
used  in  the  event  of  disagreement  is  valid  but  does  not  bar  a  suit 
where  no  disagreement  has  arisen  on  account  of  the  loss."*  '**  An 
insurer  cannot,  by  declining  or  neglecting  to  take  any  action,  after 
proof  of  loss,  urge,  as  a  bar  to  an  action,  that  the  amount  of  loss 
has  not  been  agreed  upon  or  fixed  by  appraisers."'  Where  the 
■  policy  provided  for  an  appraisal  showing  separately  the  sound  value 
and  loss,  an  award  showing  one  lump  sum  as  sound  value  and  an- 
other as  loss  is  admissible  in  a  suit  on  the  policies  where  the  in- 
surers though  represented  before  the  appraisers  did  not  suggest 
noncompliance  with  the  policy  and  where  they  appeared  to  have 
fully  understood  the  award."*  In  a  case  where  part  of  the  prop- 
erty was  damaged  and  part  totally  destroyed  it  was  held  that  since 
the  arbitration  clause  had  no  reference  to  property  totally  de- 
stroyed, the  award  of  the  arbitrators  did  not  preclude  an  additional 
recovery  for  the  total  loss.'*'  "'  An  appraisement  must  include 
all  the  items  claimed  by  the  insured  to  have  been  lost;  otherwise 
it  will  be  void."'  Where  the  award  does  not  show  that  the  ap- 
praisers allowed  for  depreciation,  but  does  not  coneluaively  show 
that  they  failed  to  make  such  allowance,  the  award  will  be  sus- 


788.  An  award  by  Ore  Insurance  ap- 
praisers win  be  disturbed  Only  Where 
fraud,  partiality,  mlnconduct,  or  groaa 
mlBtalie  Is  shofrn. — Id, 

7BS,  Under  a  Are  policy  providing 
that.  In  case  of  disagreement  as  to  the 
Binaunt  of  loaa.  the  same  shall  be 
ascertained  by  appraisers,  etc.,  the  ap- 
praisers have  no  authority  to  refuse 
to  appraise  property  claimed  by  the 
Instired  to  have  tieen  destroyed,  and 
an  appraisement  omitCInK  such  ^tems 
Is  void. — American  Fire  Ins.  Co.  v. 
Bell.  7G  S.  W.  S19. 

784.  Under  Are  policies,  and  an 
agreement  thereunder,  provided  for  dis- 
interested appraisal  of  loss,  showing 
separately  Che  sound  value  and  loss 
an  award  showing  one  lump  sum  as 
sound  value,  and  another  as  loss,  was 
not  Inadmissible  In  a  suit  on  policies 
an  not  complying  with  such  provisions, 
where  Insurers,  though  represented  be- 
fore the  appraisers,  did  not  suggest 
such  noncompliance,  and  where  they 
appeared  to  have  fully  understood  the 
award. — Milwaukee  Mechanics'  Ins.  Co. 
V.  FroBch.  130  9.   W.  flOO. 

TBS.  Under  an  agreement  to  arbi- 
trate a  nre  loss,  the  award  binds  In- 
surer, especially  where  the  policy  pro- 
vides for  arbitration  on  disagreement. 
—Id. 

7e«.  Where  It  was  not  contemplated. 
In  the  policy  or  agreement  to  arbitrate, 
that  any  question  should  be  submitted 
to  appraisers,  except  what  arose  from 
damage  to  goods.  It  will  not  be  pre- 
sumed that  damages  for  total  loss  of 
goods  were  Included  In  the  award.  In 


the   absence   of  allegations   and   proof 
of   fraud    or    mistake. — PIre    Ass'n    of 

Philadelphia  v.   Colgln.   J3   9.   W.    1004. 

787.  Part .  of  the  Insured  property 
having  been  totally  destroyed,  and 
part  damaged,  the  amount  of  the  loss 
was  submitted  to  arbitration.  Held, 
that,  since  the  arbitration  clause  la 
a  policy  has  no  reference  to  property 
totally  destroyed,  the  award  of  the 
arbitrators  did  not  preclude  ma  addi- 
tional recovery  for  the  loss  austalaed 
by  total  destruction  of  the  property. — 
Liverpool.  London  &  Olobe  Ins.  Co.  v. 
Colgln    (Ten.  Civ.   App.)    34    S.   W,    291. 

788.  Where  a  policy  of  Insurance 
provided  that  the  estljnate  of  the  loss 
Incurred  by  the  Insured  should  be  made 
by  the  Insured  and  the  company,  or. 
If  they  disagreed,  by  appraisers,  the 
ascertainment  of  the  amount  of  loss 
by  the  recovery  on  the  policy,  except 
in  esse  of  actual  disagreement;  and 
the  company  cannot,  by  declining  or 
neglecting  to  take  any  action  after 
proof  of  loss,  urge,  as  a  bar  to  an 
action    for    recovery    under    the    policy, 


r   nxed 


Manchester  Fire  Ins,  Co. 
35  3,  W.  7KZ.  12  Tei.  Civ,  App.  SOT. 
789.  A  condition  In  a  Are  policy 
that.  In  the  event  of  disagreement  be- 
tween the  insured  and  the  company 
as  to  the  loss.  It  shall  be  ascertained 
by  appraisers  before  suit  can  be  main- 
tained,  though    valid,   does   not   bar   a 
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tained."'     In  an  action  on  an  award,  proof  that  such  award  was 
void  for  a  reason  not  pleaded  does  not  defeat  recovery.'*" 

Eitoppel  or  Waiver  aa  to  Adjustment  or  Arbitration. — An  in- 
surer  which  accepts  proofs  of  loss  made  by  the  insured  waives  the 
right  to  have  the  question  of  loss  determined  by  arbitrators,  as 
reserved  to  it  by  the  policy.""  '"^  "*  "'  An  insurer  denying  lia- 
bility in  toto  waives  a  provision  requiring  adjustment,'"  It  is  held 
though  that  a  denial  of  liability  after  appraisement  of  loss,  on  the 
ground  of  breach  of  condition  does  not  waive  the  insurer's  right 
to  insist  on  the  appraisement  as  conclusive  of  the  amotmt  of  loes.^" 
A  failure  of  the  insurer  to  appear,  after  demanding  an  appraise- 
ment, is  a  waiver  of  its  right  of  appraisement."'  An  inspection 
and  partial  adjustment,  with  an  offer  to  settle  and  the  acceptance 
of  certain  papers  without  objection  will  not  waive  a  stipulation  re- 
quiring proof  of  loss  and  an  appraisement  where  the  insured  is 
notified  that  such  proof  and  appraisement  would  be  required.*"*  An 
insurer  waives  its  right  to  another  appraisement  by  insisting  that  a 
void  appraisement  is  valid.'"     A  provision  that  the  insured  shall  give 


B7B    nrtoppal    or   WslTtr    Mi    to    Ad- 
'     or    arUtntloiu      (Bm    H 
.   tnsnniM^    |i    1480-1438.) 

7M.  A  lire  policy  provided  that  the 
Insured  and  the  company  should  ad- 
Just  the  loss,  or,  In  the  event  of  dls- 
sKreement,  that  the  loss  should  be 
ascertained  by  appralaerB,  before 
proofs  of  loss  were  required.  The  in- 
sured furnished  proofs  of  loss  within 
the  required  time,  and  the  company 
retained  them  without  objection  until 
after  the  time  for  furnlshtnK  them 
had  expired,  vhen  It  objected  for  apec- 
iSed  reasons,  not  Incl^Lidlng  want  of 
appralaement.  Held,  that  the  condition 
requiring  appralaement  waa  waived. — 
American  Fire  Ina,  Co.  v.  Stuart  (Tei. 
Civ.  App.)   SS  S.  W.  BIG. 

7S1.  An  Insurance  company  which 
accepts  proofs  of  loss  made  by  the  In- 
sured waives  the  rfKhi  to  have  the 
-  question  of  loss  determined  by  arbi- 
trators, as  reserved  to  It  by  the  policy. 
—Virginia  Fire  &  Marine  Ins.  Co.  v. 
Cannon,  4E  8.  W.  945,  IS  Tex.  Civ. 
A'pp.   GB8. 


loUcy 


■ovld- 


ed  that,  in  the  event  of  fire 
■ured  should  separate  the  undamaged 
property  from  that  damaged,  and  the 
parties  should  eatlmate  the  value  of 
that  not  damaged,  and  that  the  Insurer 
might,  at  Its  option,  talce  such  goods 
at  their  appraised  value.  Held,  that 
three  days  after  loss.  In  the  absence 
of  unusual  conditions,  was  ample  time 
for  the  Insurer  to  avail  Itaelf  of  such 
provisions,  and  failure  to  do  bo  was 
«  waiver,  so  that  the  Insured  did  not 
breaJc  the  contract  by  disposing  of  the 
goods  at  the  er  '     ' " 


34  Tex.  Civ.  App.  471.     See  Cent.  Dig. 
vol.  2S,  cols.  titi.  2324,  i  1411. 

783.  A  provision  that  the  Insured 
shall  give  opportunity  to  adjusters  to 
examine  the  property  la  waived,  where 
they  made  no  examination  for  10  days 
iquost  by  the  Insured  and  dts- 
all  liability  under  the  policy. 
— Fidelity  Fhoeniz  Fire  Ine.  Co.  of 
New  York  v.  Abilene  Dry  Qooda  Co., 
1G9  a.  W.  1T2.  2S  Cent.  Dig.  Insurance, 
ii  1436-I13S. 

7M.  The  provision  In  an  Insurance 
policy  which  requires  the  submission 
of  the  amount  of  loss  to  appraisers  In 
the  event  of  a  disagreement  between 
the  company  and  the  Insured  as  to  tho 
amount  Is  waived  by  the  acceptance  of 
the  proofs  of  loss.^Sprlnglleld  Fire 
ft  Marine  Ins.  Co.  v.  Cannon.  4B  8.  W. 
S7E. 

798.  Where  a  tacit  agreement  la 
reached  between  the  agent  of  an  in- 
surance company  and  the  insured  upon 
all  points  touching  the  loss  except  the 
amount,  and  the  company  retains  the 
proofs  of  loss  sent  it  without  objection, 
the  circumstances  establish  a  waiver 
of  appraisement  and  every  other  point 
except  as  to  the  manner  of  determin- 
ing the  amount  of  loss.— Hartford  FIro 
Ins.  Co.  V.  Cannon.  4B  S.  W.  8E1,  19 
Tex.    Civ.   App.    306. 

78e.  Where  prior  to  the  bringing  of 
an  action  on  a  policy,  defendant  denied 
ItB  liability  In  toto.  It  thereby  waived 
a  provision  requiring  adjustment.— 
Connecticut  Fire  Ina.  Co.  v.  Hllbrant, 
73   S.  W.    568. 

void 
the  company,  by  Insist- 
ing that  It  was  valid,  waived  Its  right 
to  another  appraisement. — American 
Fire  Ins.  Co.  v.  Bell.  76  S.  W.  318.  . 
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adjusters  an  opportunity  to  examine  the  property  is  waived  where 
they  made  no  examination  for  ten  days  after  request  by  insured  and 
disclaimed  all  liability.'"  Further,  a  provision  that  the  insurer 
might,  after  separation  of  the  damaged  from  the  undamaged  goods, 
take  the  latter  goods  at  their  appraised  value,  is  waived  after  three 
days  in  the  absence  of  unusual  conditions,  that  being  ample  time."* 
The  limitation  of  an  agent's  power  in  4  policy  to  waive  certain  con- 
dition does  not  apply  to  ah  adjuster  after  the  policy  has  become 
a  demand  against  the  insurer.*^ 

Bights  of  ParUes  After  Adjustment. — The  general  rule  is  that 
action  on  the  original  claim  may  be  maintained  where  it  appears 
there  was  an  accord,  but  no  satisfaction,  unless  the  agreement  to 
execute  the  accord  was  accepted  in  lien  of  performance.""  The 
fact  that  a  sum  in  settlement  had  been  agreed  upon  but  on  tender 
the  insured  had  refused  it,  constituted  no  defense  to  a  suit  on 
the  policy.'"*  Either  the  insured  or  the  insurer  may,  after  adjust- 
ment and  before  payment,  upon  clear  proof  avail  themselves  of  any 
defense  which  may  exist  under  the  policy  arising  from  facts  not 
considered  in  such  adjustment.*"*  An  adjustment  made  by  the 
insurer's  adjuster  is  not  binding  upon  an  assignee,  under  permis- 
sion in  the  policy,  and  who,  after  expressing  a  desire  to  participate 
in  the  adjustment,  was  not  permitted  to  do  so.'"' 


7S&  Under  a  policy  provldlnK  for 
ascertaining  loia  by  appralaement,  and 
that  any  proceeding  relative  to  ap- 
pralBement  shall  not  waive  any  condi- 
tion of  the  poller,  denial  of  liability 
bv  the  Inauror,  after  appralBement  of 
loBB,  on  the  gi-ound  of  breach  of  con- 
dition of  the  policy,  does  not  waive  Its 
rlfrht  to  Inalat  on  the  appraisement  as 
conclusive  of  the  amount  of  loaa. — 
American  Cent.  Ins.  Co.  t.  Bass  (Tex. 
Sup.)   it  8.  W.  1119. 

TflB.  Failure  of  an  Insurer,  after  de- 
manding an  appraisement  of  a  fire  loss 
at  a  given  time  and  place,  to  appear 
at  the  time  and  place  designated  by 
agent  or  otherwise,  without  the  Inter- 
vention of  any  act  of  the  insured,  Is 
a  waiver  of  his  rl^ht  of  appraise- 
ment.— Northern  Assur.  Co.  v.  Samuels 
(Tex.  Civ.  App.)  IS  8,  W.  ii».  II  Ten. 
Civ.  App.  417. 

800.  The  limitation  In  a  policy  of 
the  power  of  an  a^ent  to  waive  certain 
conditions  in  the  policy  does  not  apply 
to  the  adjuster  after  the  policy  has 
become  a  demand  against  the  Insurer. 
—Roberts.  Willis  &  Taylor  Co.  v.  Sun 
Uut.  Ins.  Co.,  (Tex.  C»v.  App.)  15  8. 
W.  9>G;  same  v.  Lancashire  Ins.  Co. 
Ltd. 

801.  Ad  inspection  and  partial  ad- 
justment of  lOBB,  with  an  offer  to  i>ay 
a  certain  sum  in  satisfaction,  and  the 
acceptance  of  an  Inventory  of  lost 
and  damaged  goods  without  objection, 
will  not  waive  a  stipulatioD  requirinc 


proof  of  loss  to  ha  produced,  and  ap- 
pralHement  of  damage  to  be  made,  the 
assured  being  notified  that  auch  proof 
and  appraisement  would  be  required 
according  to  the  policy. — Scottish  Un- 
ion ft  Not,  Ins.  Co.  V.  Clancy,  (Tei.) 
g  S.  W.   ISO. 

Bifhts  of  PaMtea  Attt  Adjutmast. 

eoc  An  adjustment  of  loss  made  by 
the  company's  representattve  Is  not 
binding  upon  one  to  whom  the  policy 
has  been  assigned,  under  permission 
In  the  policy,  and  who  after  express- 
ing a  desire  to  participate  In  the  ad- 
justment, was  not  permitted  to  do  so. 
— Fire  Ass'n  v.  Blum.  63  Tex.  281. 

B03.  Blther  Insured  or  company 
may,  after  adjustment  and  before  pay- 
ment upon  clear  proof  avail  himself 
of  any  defense  which  may  exist  under 
policy  arising  from  facts  not  consid- 
ered In  such  adjustment. — F^re  Ass'n 
V.  Blum,  es  Tex.  182. 

80«.  Where  the  Insurer  ofTered  to 
pay  tSBE  on  a  policy  toes  of  tGOD,  and 
the  Insured  agreed  to  accept  It.  but 
on  tender  of  such  sum  refused  It. 
there  was  at  most  an  accord  without 
satisfaction,  and  such  facts  were  not 
a  defense  to  the  suit  on  the  policy. — 
Camden  Fire  Ins,  Ass'n  v,   Baird,   187 

s,  w.  ess, 

aOB.  The  general  rule  Is  that  action 
on  the  original  claim  may  be  maln- 
talnad  where  it  appears  there  was, an 
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RIGHT  TO  PROCEEDS 

Fidioy  Payable  to  Owner  ti  Property  or  Interest  Imnred. — It  is 
held  that  a  purchaser  of  land  subject  to  a  vendor's  lieu,  but  who 
assumed  no  personal  liability  on  the  purchase  money  notes  and  who 
insured  premises  for  his  own  benefit  is  entitled  to  the  proceeds  as 
against  the  owner  of  the  lien.***  Where  a  policy  is  payable  to  one 
having  merely  a  life  estate  the  remaindermen  in  case  of  loss  are 
entitled  only  to  the  excess  over  the  value  of  the  life  estate.*"' 

Proceeds  of  Insurance  im  a  HomeBtead. — The  Supreme  Court  has 
held  that  the  right  of  exemption  which  attaches  to  a  homestead 
under  the  Constitution,  attaches  also  to  money  due  for  insurance 
on  the  homestead  to  any  amount  whatever.***  Insurance  on  home- 
stead property  is  exempt  from  the  claims  of  general  creditors,*'*  "" 
from  garnishment'^*  "'  and  from  the  payment  of  a  husband's  debts 
other  than  such  debts  as  are  owing  for  purchase  money  op  for 
taxes."*  However,  a  husband,  withoat  the  consent  of  the  wife,  may 
waive  the  exemption  from  garnishment,*'*    The  proceeds  of  a  pol- 


accord,  but  no  satlBftLctlon,  ud1«sb  the 
agreement  to  execute  the  accord  wao 
accepted   In   lieu   of  performance. — Id. 

Adjnrtaia  not  BstltUd  to  BxttM  Oom. 


eofl^  In  action  on  policy,  agents  of 
the  Insurer,  who  attempted  to  make 
an  adjustment  and  who  were  being 
paid  a  ealery  by  the  Insurer  without 
reference  to  Buch  adjuatroent,  were 
properly  disallowed  their  claim  of  flD 
per  day  as  oxpensoB'  of  adjustment, — 
Merchants'  Sc  Bankers'  P'Ire  Under- 
writers  V.    Brooks.    1S8    8.   W.    213. 


Art  16,  Art.  SO,  attaches  also  to  money 
due  for  Insurance  on  the  homestead  to 
any  amount  whatever. — 2t  S.  w.  418 
reversed;  Swayne  v.  Chase.  S9  8.  W. 
41B,  Id..  80  8.  W.  104t, 

BIO.  Insurance  on  homestead  prop- 
erty la  exempt  from  the  claims  of  gen- 
eral credilora. — Jones  v.  Whiteaelle, 
29   S.  W^.   177. 


(M 


B80— roller  r>r»ble  to  Ownn  of  Rop- 
aztr  or  Int«rast  InsnTsd.  (See  OS 
-     -     — V  fl    143S^443.} 


807.  Where  a  Are  policy  is  payable 
to  one  having  merely  a  life  estate  in 
the  insured  property.  In  case  of  a  loss 
the  remaindermen  are  entitled  only  to 
the  excess  over  the  value  of  the  life 
estate.— Grant  v.  Buchanan,  81  S.  W. 
820.   t«   Tei.   Civ.    App.    354, 

aoe.  Purchaser  of  land  subject  to  a 
vendor's  lien,  but  who  aaaumed  no 
personal  liability  on  the  purchase- 
money  notes,  and  who  insured  premises 
tor  his  own  behalf,  held  entllled  to 
prooeeds  as  against  owner  of  the  lien. 
— Qassawsy  v.  Browning,  1TB  S.  W. 
4S1. 

rtooMda  «(  Inswaaee  on  XoBMstoad. 


Bll.    Under    the    con 

BtitUt 

omptlon  of  the  homestead  fn 

sale,   money, 

inabl< 

arising    fron 

1    a   Are   in. 

thereon.    Is 

o.— S 

Chase    (Tex. 

Civ.    App.) 

S9    I 

reversed;  10 

B.  W.  1049. 

812.  An  assignment  of  an  insurance 
policy  on  homestead  property  for  the 
purpose  of  collection,  and  under  agree- 
ment that  the  assignee  should  apply 
part  of  the  sum  collected  on  a  debt 
due  from  the  Insured,  does  not  destroy 
the  exempt  character  of  the  balance. 
—Jones  V.  Whiteselle,  29  S.  W,  177. 

Bia.  The  proceeds  of  an  insurance 
policy  on  permanent  flitures  In  a  build- 
ing on  the  homestead  of  Insured  are 
proceeds  of  the  homestead,  and  as  such 
are  exempt  from  garnishment. — Cul- 
lers v.  James,  1  S.  W.  311.  $6  Tex, 
498.  distinguished;  New  Orleans  Ins, 
Ass'n  V.  Jameson,  28  S.  W.  307,  •  Tex. 
Civ.   App.    282. 

814.  The  proceeds  of  a  Are  insur- 
ance policy  Issued  on  a  building  which 
Is  part  of  a  homestead  are  exempt  from 
the  payment  of  a  husband's  debt  other 
than  for  such  debts  as  are  owing  for 
purchase  money  of  the  homestead  or 
for  taxes  thereon. — Alvord  Nat'l  Bank 
V.  Ferguson.  126  S.  W.  622. 
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icy  OQ  permaDent  fixtures  in  a  homestead  are  proceeds  of  the  home- 
stead and  as  such  are  exempt  from  garnishment. "'*  An  assignment 
of  a  policy  on  the  homestead  for  the  purpose  of  collection,  under 
an  agreement  that  the  assignee  should  apply  part  of  the  som  col- 
lected on  a  debt,  does  not  destroy  the  exempt  character  of  the 
balance.*''  A  provision  in  a  policy  taken  out  by  a  husband  on  a 
■  homestead,  that  in  ease  of  garnishment,  any  suit  on  the  policy  by 
him  or  his  representatives,  shall,  on  application  of  the  insurer,  be 
stayed  until  such  gamiHhment  is  disposed  of,  is  void.'"  Insurance 
money  on  a  homestead,  when  insured  by  the  purchaser  under  ex- 
press reservation  of  the  vendor's  lien,  without  agreement  to  in- 
sure for  the  benefit  of  the  vendor,  is  not  subject  to  payment  of  the 
vendor's  foreclosure  judgment.*"  *"  *"  (For  facts  not  showing 
an  estoppel  to  claim  insurance  money  which  had  been  gamisheed 
by  showing  that  the  plaintiff  knew  of  the  garnishment  proceedings 
in  time  to  have  objected  on  the  ground  that  it  was  a  homestead 
insurance,  see  Ann,  820.)  (For  facts  showing  garnishee  entitled 
to  recover  of  vendor  its  costs  and  attorney's  fees,  see  Ann.  825.) 

Frooesds  of  Inranuilce  on  a  House  Mot  a  HomMtead. — The  pro- 
ceeds of  a  policy  on  a  house  not  the  insured's  homestead  is  anh- 
jeet  to  garnishment  and  the  payment  of  his  debts.'"     (For  facta 

show  an  estoppel  to  clsim  the  money 
by  BhowlDK  that  pl&lnUff  knew  of  the 
Karnlshment  proceedlngB  In  time  to 
have  objected  to  the  garnishment  of 
the  fund  on  the  ^ound  that  It  wft* 
the  proceeds  of  his  homestead, — John- 
son   V.    HaU.    IBS    a.  W.    SIS. 

BSl.  An  equitable  title  founded  upon 
a  conveyance  In  which  an  express  Hen 
la  retained  to  Be<!ure  unpaid  purchase 
money  may  be  the  subject  of  a  home- 
steed,  and  exempt  from  the  payment 
of  ordinary  debts. — Stratton  v.  West- 
cheater  Fire  Ins.  Co.  v.  New  York.  181 
S.  W.  4. 

ess.  Insurance  money  on  a  home- 
stead, occupied  as  such,  when  insured 
by  the  purchaser,  under  eipresB  reser- 
vation of  a  vendor's  lien,  without 
agreement  to  Insure  for  the  beneflt  Ot 
the  vendor,  was  not  subject  to  pay- 
ment of  the  vendor's  foreclosure  Judg- 
ment against  the  purchaser. — Stratton 
V.  Westchester  Fire  Ins  Co.  of  New 
York,   181  a.  W.   t. 

BS3.  A  purchaser  of  land  hotdlnir 
under  a  deed  expreaBly  retaining  a 
Hen  for  part  of  the  purchaee  money 
cannot  hold  the  land  as  a  home- 
stead against  the  vendor  holding  ven- 
dor's lien  purchase-money  notes. — 
Stratton  v.  Westchester  Fire  Ins.  Co. 
of    New    York,    182    8.    W.    4. 


BIB.  Insurance  due  to  owners  Of 
homestead  for  loss  of  home  building 
by  fire  is   not  subject  to  gamtahment 

by  the  holder  of  a  mechanic's  lien  on 
the  building  before  the  fire. — Camden 
el  al.  V.  Pay  et  al..  56  Ten.  S8. 

Bie.  The  Insurance  money  on  the 
homestead  la  not  subject  to  the  pay- 
ment of  debts  of  a  general  character. 
— Cameron  et  al.  v.  Fay  et  al..  6S  Tex. 
69. 

817.  A  provision  In  a  policy  of  In- 
surance, taken  out  by  the  husband 
on  a  homestead,  that,  In  case  of  garn- 
ishment In  consequence  of  any  debt 
Of  the  insured,  any  suit  on  the  policy 
by  him.  his  representatives  or  assigns. 
shall,  on  application  of  the  company, 
bn  stayed  until  said  garnishment  suit 
sbsll  be  disposed  of,  !s  void.— Traders' 
Insurance  Co.  v.  Chaae  (Tex.  Civ.  App.) 
Bl  S.  W.  110!,   11  Tex.  Civ.  App.  13. 

818.  Money  due  on  an  Insurance 
policy  on  a  homestead  Is  not  subject 
to  garnishment. — Whiteaelle  v.  Jones 
(Tex.   Civ.   App.)    39   8.  W.  406. 

SIB.  A  husband,  without  the  knowl- 
edge or  consent  of  his  wife,  may  waive 
thii  exemptions  from  garnishment  of 
money  derived  from  a  policy  on  a 
homestead. — Whlteselle     v.     Jonea,     39 


In 


the 


amount  of  a  policy  on  plalntllTs  home- 
stead.   In    which    the    Insurance 
pany   alleged    that   such    amoun 
been   garnished,   evidence  held   i 


policy  upon  a  house  no)  the  Insured's 
homestead  Is  not  exempt  from  gara* 
lahment   for   payment  of   his   debts^ 
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showing  garnishee  entitled  to  recover  of  vendor  its  costs  and  at- 
torney's fees,  see  Ann.  825.) 

ProoeedB  ol  Warehonse  bisnrance. — Where  a  warehouseman,  in 
accordance  with  custom,  takes  out  in  his  name  insurance  on  his 
property  and  that  of  one  whose  goods  are  stored  with  him,  euffi- 
cient  to  cover  the  goods  destroyed,  but  without  cause  settles  for 
less,  such  warehoiiseman  is  liable  for  the  loss  to  his  customer."* 
Adoption  of  the  insurance  is  not  necessary  where  the  insurance  was 
taken  out  pursuant  to  a  custom  of  the  trade.'"  The  customer  may 
adopt  the  insurance,  where  it  was  taken  out  without  his  knowledge 
by  the  warehouseman,  even  after  loss  and  is  entitled  to  the  bene- 
fit."' 

Proceeds  of  Insurance  on  Tools  of  a  Trade. — The  proceeds  of  in- 
surance on  pool  tables  used  in  running  a  pool  hall  are  exempt."* 

Pdioy  Payable  to  or  tor  Benefit  of  Mortgagee.— 'A  petition  by  a 
mortgagee  to  whom  policies  are  made  payable  as  its  interest  may 
appear,  showing  that  the  mortgage  is  in  excess  of  the  amount  of 
the  policies  and  does  not  show  that  the  debt  has  been  paid,  shows 
such  an  interest  in  the  property  as  will  entitle  the  mortgagee  to 
collect  the  entire  insurance."'  ""  A  mortgagee  who  is  the  beneficiary 
of  a  policy  procured  by  the  mortgagor  at  the  latter 's  expense  can- 
not recover  on  the  policy  when  the  mortgage  debt  has  been  paid, 


Stratton  v.  Weatcheater  Fire   Ins,   Co. 
or  New  York,   182  S.  W.  t. 

BBS.  In  a  vendor'B  ffarnlahment  pro- 
ceeding agialnBt  tti«  Insurer  of  realty. 
where  the  answer  ot  the  gsrnlahee  was 
not  denied,  and  It  was  discharged  from 
Karnlahment  upon  Urn  acawer,  although 
Judgment  went  against  It  for  the  pur- 
chaser, such  garnishee  was  entitled  to 
recover  of  the  vendor  Its  costs,  In- 
cluding a  reasonable  attorney's  fee, 
under  Rev.  St.  1811,  Art.  807. —Strat- 
ton V,  Westchester  Fire  Ina.  Co.  of 
New  York,  18!  S.  W.  4. 


and  that  of  one  whose  goods  were 
'  stored  with  It.  sumctent  to  cover  goods 
destroyed,  but,  without  cause,  settles 
for  less.  It  Is  liable  for  the  loss  to 
Its  customer.' — Southern  Cold  Storage 
«c  Produce  Co.  v.  A.  F.  Dechman  ft  Co., 
78  S.  W.  B46. 

sar.  Where  a  storage  company  tn- 
aurea  In  Its  name  property  stored  with 
It,  without  the  owner's  knowledge,  he. 
by  adopting  It,  even  after  the  loss; 
is  entitled  to  the  benellC;  and  adoption 
Is  not  necessary  where  the  Insurance 
is  taken  out  pursuant  to  a  custom  of 
the  trade. — Southern  Cold  Storage  Sc 
Produce  Ca  v.  A.  P.  Dechman  ft  Co., 
73  S.  W.  eiE. 


ToomOs  Of  msnTMWa  ob  Pool  TaMn. 

Sn.  The  proceeds  of  Insurance  on 
pool  tables  used  In  running  a  poo|  hall, 
are  exempt. — Harris  v.  Todd,  IBS  S. 
W.  118». 

561— Poiioy  PkraUa  to  w  for  Bnaflt 
at  Kor^wKM  of  Propartr  Xn>ai«a, 
(Bm  98  OsKt.  Mr-  nsBvanoa,  |«  1444- 
1447.) 


Certain  Insurance  policies  on 
rtgaged  property,  ob- 
tained by  his  administrator  were  made 
payable  to  the  mortgagees  In  conform- 
ity with  the  mortgage  provisions,  Th» 
property  was  Injured  by  Are,  but  was 
repaired  by  the  sdmlnlatrator,  with 
which   the   mortgagees   had 

Held,  thi 
entitled  to  Ih 
money,  but  It  should  be  paid  to  the 
administrator,  since  he  had  restored 
the  property  to  the  condition  It  was 
In  before  the  fire. — Huey  v,  Ewell.  BS 
S.  W.   tOS,  2S  Tex.  Civ.  App.  638. 

SaO.  Jn  an  action  by  the  mortgagee 
against  the  mortgagor  for  Insurance 
money  collected  by  the  latter  an 
answer  stating  that  plaintiff  having 
a  mortgage  on  the  property,  and  de- 
fendant being  the  owner,  and  the  pol- 
ices being  Issued  In  Its  name,  defend- 
ant had  no  objection  to  having  them 
made  payable   to   plaintiff,   as   Its   In- 
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even  though  it  was  not  paid  until  after  loss."*  In  the  same  way, 
a  debtor,  who  takes  out  a  policy  for  the  benefit  of  his  sureties  on 
property  he  has  given  them  a  lien  on  for  their  protection,  is,  on 
payment  of  the  debt,  subrogated  to  the  rights  of  the  sureties  in  the 
policy,***  Where  an  administrator  repairs  property  injured  by 
fire  with  money  on  which  the  mortgagees  of  the  property  had  no 
lien,  before  the  insurance  money  was  paid,  the  mortgagees  were  not 
entitled  to  the  insurance  money,  although  it  was  payable  to  them, 
but  it  should  be  paid  to  the  administrator.*^*  In  a  case  where  a 
real  estate  association  contracted  to  convey  land  to  a  purchaser  to 
be  paid  for  in  certain  installments,  the  purchaser  to  keep  the  im- 
provements insured  for  the  benefit  of  the  association,  the  pur- 
chaser could  not,  after  loss,  require  the  insurance  money  to  be  ap- 
plied on  the  unmatured  InstallmeDts  without  the  consent  of  the 
association,  which  could  apply  the  fund  to  rebuilding  the  improve- 
ments.*" (For  facts  showing  right  of  mortgagees  to  a  pro  rata 
share  of  the  insurance  money,  see  Ann.  832.)  After  foreclosure  of 
a  vendor's  lien  the  vendor  cannot  thereafter  claim  that  he  con- 
tinued to  hold  the  superior  title  to  make  out  his  right  to  the  in- 
surance money  payable  after  loss."'    Where  the  insurance  exceeds 


ttrest  mlKht  appear,  and  admlttlne  an 
Implied  agreeinent  that  Inaurance 
should  be  carried  for  plalntlfTH  In- 
demnltv  against  loaa,  did  not  admit 
that  the  poKclea  were  made  payable 
to  plalntilT.  aa  Ita  Interest  might  ap- 
pear, aa  alleKed  In  the  petition.— Pan- 
handle Nat.  Bank  v.  Security  Co..  44 
S.  W.  IB,  IB  Tex.  Civ.  App.  B8. 

831.  Where  Insurance  policies  »xt 
made  payable  to  a  mortBasee  a«  Ita 
Ir.tereat  may  appear,  a  petition  by  It,  In 
an  action  on  the  policies,  which  ahowa 
that  It  holds  a  morteage  on  the  prop- 
erty for  an  amount  In  eicesa  of  the 
policies,  and  does  not  show  that  the 
debt  has  been  paid  or  the  property 
releaaed,  shows  such  an  Interest  In 
the  property  as  wUl  entitle  plaintiff  to 
sue  for  and  collect  the  entire  amount 
due  on  the  policies. — Panhandle  Nat. 
Bank  V.  Security  Co.,  14  B.  W.  1&,  IS 
Tex.  Civ.  App.  9fl. 

B38.  The  owner  of  land  executed  a 
trust-deed  to  defendant  to  secure  two 
notes  payable  to  him,  one  of  which 
was  to  be  transferred  to  plaintiff,  but 
defendant's  note  was  made  the  prior 
Hen  on  the  land,  and  the  land-owner. 
for  further  security  of  plaintiff's  note, 
agreed  to  keep  Insurance  on  the  prop- 
erty to  an  amount  sufficient  to  cover 
both  notett,  and  recited  In  the  trust- 
deed  that  such  Insurance  should  be  for 
the  benellt  of  defendant  "or  the  own- 
er of  Bala  notes."  Insurance  policies 
were    taken    out.   payable   to    defendant 

had  possession  of  them.  Held  that, 
on  collecting  for  a  loss  under  the  pol- 
icies, defendant  was  liable  to  plaintiff 


iirafice 


loUcy.   I 


H  expen 


I  by 


mortgaKG 


the    policy    If    the 
lebt   has    been    paid,   though 
It  was  not  paid  until  after  the  loss. — 
Phoenli  Assur.  Co.  v.  AUIaon  (Tex.  Civ. 
App.)  27  S._W.  8B4. 


liable    I 


InsL 


hla    f 


re  ties 


^able 


.  upon  property 
on  which  he  has  given  them  a  Hen 
for  their  protection.  Is,  upon  payment 
Of  the  debt  subrogated  to  the  rlghta  of 
the  sureties  In  the  policy.  27  9. 
W  894,  amrmed.— Phoenix  Assur.  'Co. 
V.  Allison   (Tex.  Sup.)   JO  S.  W.  647. 


real   c 


lallor 


traded  to  convey  land  to  defendant 
to  be  paid  for  In  certain  prescribed 
Installments,  he  "to  keep  the  Improve- 
ments insured  for  the  benefit  of  said 
association"  In  a  certain  amount.  In- 
surance was  accordingly  affected  and 
after  payment  of  pEU-t  of  the  Install- 
mpnts,  but  before  mr.lurlty  of  tlio 
balance,  the  Improvements  were  de- 
stroyed by  lire.  Held,  that  defendant 
could  not  require  the  application  of 
the  Insurance  money  to  the  satisfac- 
tion of  the  unmatured  InatallmentS 
without  Che  consent  of  the  association, 
which  could  apply  the  fund  to  the  re- 
building of  the  improvements  and  the 
placing  of  the  parties  In  statu  quo. — 
Naquln  v,  Texas  Savings  &  Real  Es- 
tate Inv.  AsH'n.  tl  5.  W.  SB.  IB  Tex. 
313. 
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the  amount  of  the  mortgage,  the  mortgagee,  to  whom  the  policy  ia 
made  payable,  may,  to  the  extent  of  its  debt,  recover  thereon  in  its 
own  name,  and  is  properly  made  a  plaintiflf  with  the  owner  in  an 
action  on  the  policy.'" 

Policy  for  BmcAt  of  Person's  Intarest  in  Property  Insured. — 
An  owner's  right  to  recover  the  full  amount  due  under  a  policy  is 
established  where  the  trustee,  to  whom  it  was  payable  as  his  in- 
terest might  appear,  disclaimed  interest.**' 

Assignment  of  Claim  for  Loss. — A  tire  policy  may  be  assigned 
orally  after  a  loss.'*"  Where  it  is  payable  to  a  third  person,  the 
insured  cannot  assign  his  claim  without  the  payee's  consent,  so  as 
to  defeat  the  latter 's  rights  under  the  policy.'**  If  an  insurer  has 
notice  of  an  assignment  of  the  proceeds  of  a  policy  the  assignment 
need  not  be  accepted  by  the  insurer's  agent  in  order  to  be  effec- 
tive."' Since  a  policy,  the  proceeds  of  which  were  assigned  by  a 
written  order,  is  non-negotiable,  no  question  of  bona  fide  pur- 
chaser without  notice  could  arise  with  respect  to  conflicting  claim- 
ants;  the  rule  that  the  first  in  time  is  the  first  in  right  obtain- 
ing,'" '*•    If  the  assignee  has  no  knowledge  of  fraud  by  the  in- 


838.  Where  nn  owner  ot  property 
bae  It  Insured  for  more,  than  the 
amount  al  a  mortKage  thereon,  the 
morlKBsee,  to  whom  the  policy  in  made 
payable,  may,  to  Che  extent  of  Ita 
debt,  recover  thereon  In  Its  own  name 
and  ta  properly  made  a  plaintiff  with 
the  owner  In  an  action  on  the  policy. — 
Oeorgrla  Home  Ins.  Co.  v.  Leaver  ton 
(Tex.  Civ.  App.)   13  9.  W.  B7». 

88T.  Whore  the  vendor  of  realty  by 
deed  reserving-  a  vendor's  lien  fore- 
closed, he  could  not  thereafter  claim 
that  he  continued  to'  hold  tlie  superior 
title  to  make  out  his  riKht  to  the  In- 
Burance  money  payable  on  the  burning 
of  the  house. — Stratton  v.  Westchester 
Plre  Ina.  Co.  of  New  York.  182  S.  W.  4. 

SB»— Potior  for  SoMflt  of  VarvoBS  In- 


838.  Where  the  Irusteei  to  whom  In- 
Burance  was  payable  as  Ills  Interest 
might  appear  In  action  on  the  policy 
by  the  owner,  answered.  dlBclalmins 
Interest,  the  owner's  right  to  recover 
the  full  amount  due  under  the  policy 
was  established. — Camden  Fire  Ins. 
AsB'n    V.    Balrd.    TST    S.    W.    (9B. 

L   for   ] 


888.  Where  a  fire  policy  by  Its  terms 
was  payable  to  a  third  person.  Insured 
could  not  after  the  lose  assign  his 
claim,  without  the  payee's  consent,  so 
as  to  defeat  the  rights  at  the  payee 
under  the  terms  of  the  policy. — Ger- 
man Ins.  Co.  V.  OlbbB.  Wilson  &  Co.. 
M  8.  W.  loes,  rehearlnr  denied   »(  B. 


W.  7«0.  See  28  Cent.  Dig.  Insurance. 
II    UGE-t4G8,    1483. 

B40.  A  (Ire  policy  may  be  assigned 
orally  after  the  loss. — (Civ.  App.)  Qer- 
man  Ins.  Co.  v.  Qlhbs.  Wilson  A  Co., 
S:  a.  W.  lOSB,  rehearing  denied  BB  S. 
W.  T«0. 

Ml.  An  assignment  of  the  proceeda 
of  a  nre  Insurance  policy  need  not  be 
accepted  by  the  company's  agent  In 
order  to  became  effective,  if  the  com- 
pany had  notice  of  the  aaalgnment. — 
Prentice  v.  Security  Co..  1G3  3.  W.  9!B. 
2S  Cent.  Dig.  Insurance,  11  145E-14ge. 

SU.  An  Instruction  which  required 
a  finding  that  all  parties  to  a  contract 
assigning  an  Interest  In  an  insurance 
policy  muBt  have  agreed  to  Its  terms 
at  the  same  time  to  make  It  effective 
was  properly  refused. — Id. 

S43.  If  the  assignee  of  the  proceeds 
of  a  tire  policy  had  no  knowledge  of 
fraud  by  the  Insurance  company  In  ad- 
justing the  loss  with  insured,  another 
claimant  to  the  proceeds  could  not  rely 
upon  fraud  as  against  such  assignee. 
—Id. 

844.  An  order  by  an  Insured  request- 
ing the  local  agents  of  a  Are  companj 


)   defendant    t 


t    of   1 


—lam. 


policy  the  amount  of  a  specified  note 
for  the  sum  named  therein  was  drawn 
upon  a  BpeclHc  fund  ho  as  to  operate 
as  an  aaelgnment  thereof  within  the 
rule  that  an  Interest  In  a  chose  In 
action  can  only  be  assigned  by  en 
order  drawn  upon  s  specific  fund. — Id. 
84S.  Since  a  ■  flre  policy,  the  pro- 
ceeds of  which  were  asBlgned  by  a 
written  order,  was  non negotiable,  no 
question  of  bona  fide  purchaser  wltli- 
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surer  in  adjusting  the  loss  with  insured,  another  claimant  to  the 
proceeds  could  not  rely  upon  fraud  as  against  such  assignee.^*'  An 
order  by  an  insured  requesting  the  local  agents  of  the  insurer  to 
pay  the  defendant  out  of  the  insured's  policy  a  certain  amount  op- 
erated as  an  assignment  thereof.'**  All  the  parties  to  a  contract 
assigning  an  interest  in  a  policy  do  not  have  to  agree  to  its  terms 
at  the  same  time  to  make  it  effective  and  an  instruction  to  this 
effect  is  ( 


PAYMENT  OE  DISCHARGE,  CONTRIBUTION 
AND  SUBROGATION 


1  to  Rebuild  or  £eplac«  Property. — Where,  under  a  policy, 
the  insurer  may  repair  or  rebuild  in  case  of  loss,  an  oflEer  to  repair 
will  not  relieve  the  insurer  from  liability  when  the  building  is  in- 
capable of  being  put  in  the  same  condition  it  was  before  the  loss."* 
And  where  the  insurer  was  offered  an  opportunity  to  rebuild  the 
house  destroyed  and  failed  to  do  so,  a  fflea  that  it  offered  to  repair 
and  was  refused  permission  to  do  so,  will  not  avail  it.'" 

Interest  on  Amotint  of  Loes. — Interest  on  a  policy  la  recoverable 
from  the  date  of  the  loss.**"  '"     However,  where  the  policy  pro- 


out  Dotlce  could  Brise  with  respect  to 
conflicting  claimants:  the  rule  that  the 
flrst  In  time  la  the  flrat  In  rl^ht  ob- 
taining.—Id. 

84e.  Where  It  was  agreed  when 
plalnClIf  sold  land  in  consideration  of 
on  asBlKnment  of  an  interest  in  a  fire 
policy  that  the  deed  should  not  be  de- 
livered to  Insured  untU  plaintiff  re- 
ceived the  proceeds  of  the  policy,  no 
question  of.  Innocent  purchaser  couid 
arise  as  between  plaintiff  and  another 
asslg-nee  of  aucti  proceeds. — Id. 

9A.Tiuwt  OB  mmnuHia,  oovtbx- 


e4*.  Interest  cannot  run  on  a  policy 
which  provides  for  alzty  days  within 
which  to  pay  the  amount  of  the  policy 
after  proofs  of  lose  have  been  fumleh- 
ed,  until  the  sixty  days  are  up.     The 

which  Indemnity  ag-ainst  loss  Is  In- 
tended to  be  secured;  the  parties  fixed 
should  be  paid  and 


<8BB  IS  ore.  asa.) 

B^— Wotlow   to    BabnlU    or   ■•plaos 

847.  Where  the  Insurer  was  offered 
an  opportunity  to  rebuild  the  house 
destroyed,  and  failed  to  do  so.  a  plea 
that  It  offered  to  rebuild,  and  was  re- 
fused permission  to  do  so,  will  not 
avail  It.— Northwestern  Nat.  Ins.  Co,  v. 
Woodward,  ti  8.  W.  186,  18  Tex.  Civ. 
App.    IRS. 

MB.  Under  a  clause  In  an  Insurance 
policy  reserving-  to  the  Insurer  the 
option  to  repair  or  rebuild  the  property 
In  case  ol  loss,  an  offer  to  repair,  where 
the  building  Is  Incapable  of  being:  put 
In  the  same  condition  It  was  in  before 
the  loss,  will  not  relieve  the  Insurer 
from  liability  under  (he  policy. — 
Northwestern  Nat.  Ins.  Oo.  v.  Wood- 
ward,  46  8.  W.  ISE,  18  Tex.  Civ.  App. 
49«. 


t   the 


r   to 


this  date  . 

for  which  they  contracted.—Queen  Ins. 

Co.    V.   Jefferson    Ice.   Co.,   84   Tex..  ETS. 


as  Osnt.  Mir-  ZBsonMa,  i  1«94.) 

SfiO.  Under  Kev.  St.  1911,  Art.  48Tt. 
where  Insured  building  was  totally  de- 
stroyed, interest  held  recoverable  from 
the  date  of  the  fire.— Camden  Fire 
Ass'n    V.   Bomar,    178    S.  W.    166. 

BBl.  Where  an  Insured  building  Is 
destroyed,  the  amount  of  the  policy  Is 
due  when  the  loaa  occurred,  and  It  will 
bear  Interest  from  that  date.— Fire 
Ass'n  of  Philadelphia  v.  Strayhorn,  186 
B.  W.  tOl.  See  28  Cent.  Dig.  Insurance. 
I  14*4. 

B59.  Under  a  policy  of  Insurance. 
giving  the  Insurance  company  90  days 
after  proof  of  loss  In  which  to  pa.y 
the  loss.  Interest  on  the  amount  due 
will  not  begin  to  run  until  the  expira- 
tion of  the  SO  days.—Uecca  Fire  Ins. 
Co.  of  Waco  V.  Wllderspln,  118  8.  W. 
1131.  See  2t  Cent  Dig.  ' 
i  14>4. 
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* 
vides  for  a  certain  time  within  which  to  pay  the  &mount  of  the 
policy,  interest  on  such  amount  will  not  begin  to  run  until  the 
expiration  of  that  time."'  "*  *'* 

Recovery  of  Payment. — Where  a  marine  insurer  was  found  not 
to  be  liable  tinder  a  policy  it  was  entitled  to  recover  back  money  it 
had  expended  in  salving  the  sunken  vessel,*'" 

Subrogation  of  Insurer — (1)  On  (Payment  of  Lobs  in  Oeneral. — 
In  general,  the  right  of  subrogation  given  to  aa  insurer  issuing  a 
policy  which  stipulates  that  if  it  shall  claim  that  a  iire  causing  a 
loss  was  caused  by  the  neglect  of  another  person,  it  shall,  on  pay- 
ment of  the  loss  he  subrogated  to  the  extent  of  such  payment  to 
all  right  of  recovery  by  the  insured  for  the  loss,  is  a  valuable  right 
and  material  to  the  risk,"*'  However,  where  an  owner  of  property 
may  not  recover  for  its  destruction  by  fire  negligently  set  by  a  rail- 
road company,  the  insurer  of  the  property  may  not  recover  from 
the  company,*'"  An  insurer  which  had  issued  a  policy  on  property 
destroyed  by  fire  from  a  railroad  engine,  being  a  party  to  an  action 
against  the  railroad  company  by  the  owner,  is  concluded  by  a 
judgment  as  to  any  claim  it  might  have  against  the  company  by 
reason  of  any  agreement  with  the  owner."*  There  is  no  privity 
between  a  railroad  company  and  an  insurer  and  hence  payment  by 
an  insurer  for  property  negligently  burned  by  such  railroad  com- 
pany does  not  inure  to  the  benefit  of  such  railroad  company."'  An 
insurer,  on  payment  of  insurance  on  property  destroyed  by  fire 

BBS.  Where  a  Are  poUoy  stlpulstea  rlshta  of  the  party  recalvliiK  payment 
that  iDBurer  nlU  not  be  liable  until  60       were  not  affected   by  T  ' 


OsyH  after  proof  of  loss.  Interest  does  premluma  by  the  owner. — Waahlngton 

not  begin    to  run  on   the   amount   of  h  Fire   Ins.   Co.   v.   Cobb,    ISi    B.   W.   (OB. 

IDBB    untfl'the   expiration    of    flO    daya  Bee    18    Cant.    IMk.    Inaurtmce,    illG04- 

after  receipt  of  proof  of  loaa. — Ham-  1616. 

burs-Bremen    Fire   Ine.   Co.    v.    Swift.  SMk    Where    the    partlel    of   *■    Ore 

ISO  S.  W.  670.     See  18  Cent.  Dig.   In-  policy  underBto<]d  that  a  provision  that 

■uranae,  9  1494.  whenever     the      company      paid      the 
"mortgaKee"    any    sum    for    Idhb    and 

eoi — Baoav*i7    ol    Varment,    (■••    aS  claimed  that  as   to  the  mortgagor   or 

Cant.  mw.  nmuMBO*,  If  IBOO,  IBOl.)  owner,    no   liability   existed,   the   com- 
pany   Should    be    aubrog-ated    to    the 

SB3^     A    marine    fnaurer,    which    ex-  rights  of  the  party  receiving-  payment 

pended  money  in  aalvlng-  a  sunken  vea-  as   to  alt    collateral    securities   i^as   In- 

sel,  held  entitled  to  recover  back  auch  tended    to   cover   a    mechanic's   Hen    on 

expenditures   It  appearing   that  It  was  the   premises,    the  Insurance   company, 

not    liable    under    the    policy. — Mann-  upon    paying   such   lienor's   claim,   be- 

helm  Ins.  Co.  v.  Charles  Clarke  A  Co.,  came    subrogateil    to     her    rights    as 

1B7   S.   W.   291,      Bee  38   Cent   Dtg.   In-  against    the   owner.^Id. 

aurance.  li  lEOO,   lEOl.  BBO.     The  right  of  subrogation  given 

1  to    an    Insurer    Issuing    a    fire    policy 

WW     Bnteoi^tloa  of  Zumrar.    (A)    On  which  stipulates  that  If  It  Ehall  claim 

nvnunt    of    I^osfl    In    QanaraL     •••  that  a   tire  causing  a  loss   was  caused 

98  Oaat,  Die.  Insuanaa,  ({  1B04.1511.  by    the    naglect    of   another    person.    It 

1B14.)  shall   on    payment   of   the   loss    be   sub- 
rogated to  the  extent  of  such  payment 

BSC     The  rights  of  a  Hen  holder  and  to  all  right  of  recovery  by  the  Insured 

of   the   Insurance   companies    under   a  tor   the   loss  Is  a   valuable   right   and 

provision  of  a  fire  policy  that  when-  material    to    the   rlsk.-^Fire   Aes'n   of 

ever  the  company  shall  pay  the  mort-  Philadelphia   v.    LaOrange   A    Lockhart 

gagee  for  any  loss   and  claim   that  no  Compress  Co..  IDS  S.   W.   1134.      See  28 

lUblllty    existed    toward    Insured,    the  Cent.     Dig.     Insurance,      II     15D4-1611, 

company  should  be  subrogated  to   the  1E14-I5ie.                                                   Ii'' 
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irbile  in  transit,  is  subrogated  to  the  rights  of  the  owner  against 
the  carrier  for  the  loss.""  In  such  case,  an  insured  is  liable  only 
-  for  the  surplus  remaining  after  satisfying  his  loss  and  reasonable 
expense  in  prosecuting  an  action  against  the  railroad.^'*  Where  a 
policy  contained  a  stipulation  that  when  the  insurer  paid  any  sum 
as  loss  to  the  mortgagee,  claiming  that  no'  liability  existed  as  to 
the  owner,  the  insurer  should  be  subrogated  to  the  mortgagee's 
rights  and  legally  entitled  to  all  securities  held  as  collateral  to  the 
mortgage,  it  was  held  that  in  an  action  on  a  policy  in  which  the 
insurer  denied  liability  to  either  owner  or  mortgagee,  a  judgment 
in  the  latter's  favor  should  subrogate  the  insurer  to  any  rights 
under  such  securities."'  ""*  In  such  a  ease  the  rights  of  the  mort- 
gagee and  of  the  insurer  were  not  affected  by  the  payments  of 
premiums  by  the  owner.*"*  (For  petition  by  insurer  against  rail- 
road company  to  recover  fire  loss  held  not  subject  to  exception,  see 


BB7. 


1   by  t 


mpaiiy.  held,  that  the  laHured  w«a 
liable  only  for  the  surplus  rsmalnlDB' 
In  his  hands  after  aatlsfylng  his  loss 
and  reasonable  eximnseH  in  prosecut- 
Ins  an  action  aKainet  the  railroad  com- 
pany whose  neellKence  had  caused  the 
iDeB.-~CB.ni den  Plre  Ina.  Aes'n  v.  His- 
souri  K.  ft  T.  Ry.  Co.  of  Texas,   ITE  S. 


SOS.  An  Insurance  company,  on  pay- 
ment of  Insurance  on  property  destroy- 
ed by  Hre  while  in  transit.  Is  aub- 
rosated  to  the  rights  of  the  owner  of 
the  property  acainst  the  carrier  for 
the  loss.— Houston  Direct  Nsv.  Co.  v. 
Insurance  Co.  of  North  America  (Tex. 
Civ.  App.)    31    S.  W.   Geo,    SSG. 


TallDr*  of  W*t«T  Ct«mp»ny  to  Vtmlatt 
•oaolaBt  Water  Viaaanra  to  SzUn- 
ralab  Htm,. — A  water  company  havins 
arreed  to  furnish  a  city  with  water  to 
extinguish  fires,  which  it  failed  to  do, 
causing  the  destruction^  of  the  city's 
market  house,  the  city  brought  suit 
therefor,  which  waa  settled  by  the  citr 
taking  over  the  water  company's  plant 
and  agreeing  to  reimburse  the  Insurers 
to  the  amount  of  (100,000.  Held,  that 
the  Insurers  thereby  acquired  a  riitht 
to  sue  the  city  for  such  Indemnity, 
though  the  original  contract  between 
the  city  and  the  water  company's  as- 
elgnor.  giving  it  exclusive  right  to 
furnish  water,  was  Invalid  as  creating 
a  monopoly.  Judmnent  (Civ.  App. 
■  1908)  110  a.  W.  173  reversed. — Hart' 
ford  Fire  Ina.  Co.  v.  City  of  Houston, 
lis  B.  W.  3S,  lOS  Tex.  317. 
SOT— (a>  Tndar  Asalffnment  of  Bight* 
'-—  aa  Cent.  Sir.  Is- 

:,  IBia.) 

3  policy  contained 
a  stipulation  that  when  the  iQsurer  paid 
any    sum   as    loss    to    tht    - 


claiming  that  no  liability  existed  as 
to  the  owner,  the  insurer  should  be 
subrogated  to  the  mortgagee's  rights, 
and   legally   entitled   to   all   securities 

n  on  a  policy  in 
which  the  insurer  denied  liability  to 
either  owner  or  mortgagee,  a  Judgment 
In  the  morlgagee's  favor  should  atlb- 
rogate  the  Insurer  to  any  liKhts  under 
any  such  securities. — Alamo  Fire  Int. 
Co.  V.  Davis,  90  3.  W.  SOI. 

8S0.  Where  an  owner  of  property 
may  not  recover  for  its  destruction  by 
Are,  negligently  set  by  a  railroad  com- 
pany, the  Insurer  of  the  property  may 
not  recover  from  the  company. — 
Spring  Qarden  Ins.  Co.  v.  International 
ft  G.  N,  Ry.  Co.,  lil  g.  W.  1147. 

Ml.  Petition  by  insurer  against 
railroad  compajiy  to  recover  Are  loss 
paid  held  not  subject  to  exception. — 
Texas  ft  N.  O.  R.  Co.  v.  Commercial 
Union  Assur.  Co.  of  London.  Eng.,  117 
S.  W.  401.  See  2S  Cent.  Dig.  Insur- 
ance, 91   IGIZ.   IGIS. 

sea.  In  an  action  by  Insurer  against 
railroad  company  to  recover  Are  loss 
paid,  defendant  held  entitled  to  in- 
Btruction  as  to  effect  of  explanatlod  of 
settlement  with  insured.— Id. 

8S3.  Payment  by  an  insurance  com- 
pany for  cotton  negligently  burned  by 
a  railroad  company  does  not  Inure  to 
the  benellt  of  the  railway  company; 
there  being  no  privity  between  It  and 
the  Insurer.^NussbBum  ft  Scharft  v. 
Trinity  ft  Brazos  Valley  Ry.  Co..  14t 
a.  W.   1083. 

8M.  An  insurance  company  which 
had  Issued  a  policy  on  property  de- 
stroyed hy  fire  from  a  railroad  engine. 
being  a  party  to  the  action  against 
the  railroad  company  by  the  owner, 
was  concluded  by  Judgment  as  to  any 
claim  It  might  have  against  the  com- 
pany by  reason  of  any  agreement  with 
the  owner.— Mlasourl,  K.  ft  T.  Ry.  Co. 
of  Texas  v.  Murray.  150  8.  W.  SIT.  i 
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Ann.  861.)  (And  for  facts  showing  railroad  company  entitled  to 
instruction  as  to  effect  of  explanation  of  settlement  with  insured, 
see  Ann.  862.) 

.  (2)  Under  Assignment  of  Ai|^ts  of  Innired. — Under  a  policy- 
providing  for  subrogation  of  insurer  to  the  rights  of  the  insured 
after  payment  of  a  loss  caused  by  the  negligence  of  another,  the 
insurer  may  cause  the  party  whose  negligence  caused  the  iire  to 
be  impleaded  and  have  the  rights  of  all  three  parties  determined, 
though  it  has  not  paid  the  loss  to  the  insured.'"  Where  an  insurer 
became  subrogated  to  the  rights  of  an  insured  against  a  railroad 
company,  and  the  certificate  describes  the  property  as  having 
already  been  shipped,  the  insurer  is  affected  with  notice  of  a  reser- 
vation in  the  bill  of  lading  that  in  case  of  loss  the  railroad  should 
have  the  full  benefit  of  any  insurance."'  Under  such  circumstances 
where  the  insurer  paid  the  insured  for  the  loss  and  then  sued  the 
railroad  the  court  held  it  could  not  recover  and  that  if  the  carrier 
had  desired  it  could  have  insured  the  goods  for  their  full  value.*** 
tto  B»T  jt  ^gg  further  held  that  as  a  result  the  carrier  could  stipu- 
late for  the  insurance  effected  by  the  shipper.*^'  **^    Though  a  car- 


The 


8«e.     Though  a  carrier  may  have  the      Underwriter 
right     to     relmburfle     himself     from    a       Co.,  ^ 
third  pKrly  for  losBea  under  the  bill  of  BSl 

lading  this  win  KfTord  no  defense  to  an 
action  against  him  by  the  shipper.  He 
must  first  pay  aad  can  then  sue  \>n 
tbe  policy.  The  right  of  the  Insur- 
ance company  to  recover  against  the 
railroad.  If  It  existed  at  all.  waa  the 
result  of  an  equitable  auhrogBtlon  to 
the  remedy  of  the  owner  of  the  goods 
against  the  carrier,  and  of  the  aeslgn- 
ment  made  subsequent  to  Its  loaa. 
This  right  could  not  be  enforced  for 
both  shipper  and  carrier  had  contract- 
ed In  effect  that  it  should  not  exist.— 
British  ft  Foreign  Marine  Ins,  Co.  v. 
Q.  C.  A  S.  F.  Ry.  Co.,  tS  Tex.  4TE. 

MT.  The  railroad  company  had  the 
right  to  make  the  stipulation  In  the 
bill  of  lading  that  In  case  the  goods 
were  destroyed  the  carrier  should  have 
the  full  benem  of  any  Insurance  there- 
on and  the  Insurance  company  could 
not  recover  from  the  railroad  company 
the  amount  paid  on  the  policy  to  the 
owner. — British  &  Foreign  Marine  Ins. 
Co,  V.  O.  C,  *  S.  P.  Ry.  Co.,  tX  Tex. 
4TG. 

808.  Where  an  Insurance  policy 
provided  that.  In  the  event  of  flre 
caused  by  tbe  act  or  negligence  of  an. 
other,  the  Insurer,  on  payment  of  the 
loss,  should  be  subrogated,  to  the  ex- 
tent of  such  payment,  to  all  right  of 
recovery  of  the  Insured,  In  an  action 
on  the  policy  by  the  Insured  Co  recover 
for  such  loss  the  insurer  may  cause 
the  party  whose  negligence  caused  the 
lire  to  be  Impleaded,  and  have  the 
rights  of  all  three  parties  determined. 
though  the  Insurer  has  not  paid  the 
loss      to      the     Insured. — Philadelphia      4TE. 


'.  Ft.  Worth  A  D.  C.  Ry. 


roao  shaU  not  limit  Its  common  law 
llablllly.  An  owner  shipped  goods  by 
rail  and  stipulated  In  the  bill  of  lad- 
ing that  in  case  the  goods  were  de- 
stroyed the  carrier  should  have  the 
full  benefit  of  any  Insurance  thereon. 
When  the  g^ods  were  burned  the  In- 
surance company  paid  the  owner,  the 
latter  transferring  his  claim  to  the 
Insurance  company.  Since  the  certifi- 
cate of  Insurance  describee  the  cotton 
as  having  been  already  shipped  by  the 
railroad  company  the  Insurance  com- 
pany was  affected  with  notice  of  the 
reservation  contained  In  the  bill  of 
lading.  The  Insurance  company  had 
no  rights  against  the  railroad  company 
when  the  bill  of  lading  was  signed 
and  the  reservation  made;  the  railroad 
had  all  the  right  which  the  reserva- 
tion could  give  It  as  against  the  In- 
surance company  at  the  time  the  In- 
surance was  etIecCed. — BriUsh  ft  For- 
eign Marine  Ins.  Co.  v.  Q.  C.  A  S,  F. 
Ry.  Co.,  S3  Tex.  1TE. 

870.  A  bill  of  lading  stipulated  that 
In  case  the  goods  were  destroyed  the 
carrier  should  have  the  full  benefit  of 
any  Insurance  thereon  and  after  hav- 
ing paid  an  owner  for  loss  of  goods 
the  insurance  company  sued  the  rail- 
road. The  court  held  It  could  not  re- 
cover and  that  If  the  carrier  had  de- 
sired It  could  have  Insured  Clie  goods 
for  their  full  value.  The  right  would 
follow  that  the  carrier  could  stipulate 
for  Che  Insurance  effected  by  the  ship- 
per.—British  ft  Foreign  Marine  Ins. 
A  S.   F.   Ry,   Co.,   fli   Tex. 
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rier  may  have  the  right  to  retmbxirse  hiniBelf  from  a  third  party 
for  losses  under  the  bill  of  lading  this  will  afford  no  defense  to  an 
action  aigainst  him  by  the  shipper — he  must  first  pay  and  then  sue 
on  the  policy,*" 

Insurance  on  Goods  During  Transportation. — ^A  stipulation  that 
a  carrier  shall  have  the  benefit  of  inHurance  on  goods  to  be  trans- 
ported is  valid,  without  any  special  consideration  therefor  to  the 
shipper.'^*  A  policy  obtained  by  a  shipper  reciting  the  release  by 
him  of  the  carrier  from  liabilty  and  a  waiver  by  the  insurer  of 
any  right  of  subrogation  against  the  carrier  constitutes  no  defense 
to  a  claim  by  the  shipper  against  the  carrier  for  loss.*"  "*  In  a 
case  where  a  policy  on  a  shipment  of  goods  termed  the  payment  of 
its  policy  an  "advance"  and  provided  that  if  a  carrier  proved  liable 
the  insured  should  return  to  the  insnrer  the  amount  received  from 
the  carrier,  it  vr&B  held  that  the  railroad  was  liable  for  loss  result- 
ing from  its  negligence  though  the  bill  of  lading  stipulated  that  the 
company  should  have  full  benefit  of  all  insurance  on  the  goods 
shipped,"*  and  the  advancement  by  the  insurer  did  not  constitute 
such  a  payment  as  to  preclude  the  insured  from  recovering  from 
the  railroad  the  amount  of  its  common-law  liability.'^* 

Insurance  on  Qoods  in  Possession  of  Warehotueman,— In  general, 
one  under  a  duty  to  insure  the  property  of  another  is  presumptively 
required  to  insure  it  for  its  full  value."'    A  contract  to  procure  in- 


atlpulatlon  tb*t 
the  carrier  should  have  the  beaellt  of 
any  Insurance  on  the  gooia  to  be  car- 
ried. Is  valid  without  a  apectal  con- 
sideration therefor  to  the  shipper. — 
Missouri  Fbc.  Ry.  Co.  v.  International 
Marine  Ina.  Co.,  IS  S.  W.   4GB. 


870.  Even  it  the  carrier 
considered  a  party  to 
Insurance,  canslstln^  at  a  Are  poller 
taken  out  by  a  shipper  on  Koods  ship- 
ped, reciting  the  release  by  Insured  of 
the  carrier  from  liability  under  Its  bill 
of  lading,  and  Che  waiver  by  the  In- 
of     any     rl^ht     of     subrogation 


against  t 


lUld   fa 


direct  way  of  IlmltlnK  Its  liability  as 
a  common  carrier  as  existing  at  com- 
mon law,  and  so  would  be  ineffective 
BB  agalnet  the  shipper's  claim  asalnst 
It  for  the  burning  of  the  goods  through 
Its  negligence. — St.  Txiuls  A  S.  W.  Ry. 
Co.  or  Teites  v.  Brass,  ISS  S.  W.  lOJE. 
873.  An  insurance  policy  on  cotton 
consigned  from  Texas  to  Liverpool 
stipulated  that  It  was  not  to  cover  the 
common  law  liability  of  the  common 
carrier,  but  that,  if  the  cotton  were 
lost,  while  In  the  care  of  any  common 
carrier,  the  underwriter  should  "ad- 
vance" to  the  assured  an  amount  equiv- 
alent to  the  Insured  value  of  the  cot- 
ton so  lost:  and.  If  the  carrier  proved 
liable,  the  assured  should  return  to 
the   underwriter   the   amount   received 


from  the  carrier.  Held,  that  a  rail- 
road company  to  whom  the  cotton  was 
consigned  was  liable  for  loss  resulting 
from  Its  negligence,  though  the  bill  of 
lading  stipulated  that  the  company 
should  have  full  benefit  of  any  insur- 
ance that  had  been  effected  on  the  cot- 
ton.— Gulf  C.  A  H.  F.  Ry.  Co.  v.  Zlm- 
mermann    (Tei.   Sup)    17   S.  W.  Z3S. 

874.  The  "advancement"  by  the 
underwriter  to  the  assured  of  the  in- 
sured value  of  the  cotton  does  not  con- 
stitute a  "payment"  In  auch  sense  as 
to  preclude  the  assured  from  recover- 
ing from  the  railroad  company,  the 
amount  of  Its  common-law  liability,— 
Gulf  C.  ft  S.  P.  Ry.  Co.  v.  Zimmerman, 
(Tex.  Sup.)    IT   a.   W.  £39. 

875.  A  flre  policy  obtained  by  a 
shipper  on  goods  shipped,  reciting  the 
release  by  assured  of  the  carrier  from 
liability  under  Its  bill  of  lading,  and 
thi-  waiver  by  the  Insurer  of  any  right 
of  subrogation  against  the  carrier,  con- 
sUtutes  no  defense  to  a  claim  of  th« 
shipper  against  the  carrier  for  the 
burning  of  the  goods,  there  being  no 
such  privity  between  It  and  the  par- 
ties to  the  contract  of  Insurance,  with 
reference  thereto,  as  to  authorise  It  to 
receive  any  benefit  from  It  as  against 
insured. — Bt-  Louis  ft  8.  W-  Ry.  Co. 
of  Texas  v.  Brass,  131  S.  W.  lOTG. 
See  9  Cent.  Dig.  Carr.^  II  5GS-GG6. 
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sorance  on  property  left  to  be  milled  and  sold  may  be  implied  by 
a  charge  for  iDsuraiice  and  it  would  be  further  implied  that  iu- 
gnrance  would  be  obtained  for  every  dollar  that  the  amount  would 
procure.*"  Wbere  for  years  past  a  certain  charge  had  been  made 
for  inaurance,  it  was  the  duty  of  the  warehouseman  to  insure  such 
products  for  their  full  value,  and  where  he  did  not  do  so,  and  a 
loss  occurred,  he  was  liable  for  the  resulting  damages,  although 
he  procured  insurance  to  the  amount  which  the  charge  made  would 
purchase.*'^  Allegations  in  a  petition  that  in  previous  dealings 
for  a  long  time  past  the  warehouseman  had  charged  the  owner  and 
others  with  premiums  sufficient  to  cover  full  insurance,  are  sofQcient 
to  admit  proof  of  an  implied  contract  to  insure  at  full  value."* 
Proof  of  the  meaning  attached  by  other  mills  of  a  like  character  to 
insurance  of  the  same  kind  is  adinissible  to  show  the  real  intention 
of  the  parties.'"  (For  facts  showing  that  the  warehouseman  by 
his  acta  and  dealings  bound  himself  to  fully  Insure  the  goods,  see 
Ann.  880.) 

ACTIONS 

Jtuisdiction  as  Affected  by  Net  Amcpnnt  in  Controversy. — ^In  an 
action  on  a  policy  for  two  hundred  dollars  before  a  county  court, 
an  arbitrary  allegation  of  three  hundred  dollars  without  anything 
in  thcpetition  to  support  it,  has  no  eflEect  in  determining  the  juris- 
diction.***   If  the  action  is  not  on  a  valued  policy  and  suit  is  brought 


1b  presumtlvelr  reQulred  to  Insare  It 
for  Its  full  value. — (Sup.  1910)  Broua- 
sard  V.  South  Texas  Rice  Co..  ISl  S. 
W.  412,  offirmlnK  Judgment  (Civ.  App. 
1»09)    ISO  8.  W.  68T. 

B7T.  One  engaged  In  the  busltieBB  of 
mllllnB  rice,  wbo,  during  the  several 
years  a  person  took  tils  rice  to  the 
mUl  to  be  milled,  charged  two  cents 
per  Back  for  Insurance,  snd  who  ren- 
dered an  account  In  which  two  cents 
■waa  charged  as  paid  for  Insurance, 
and  who  obtHlned  a  settlement  of  the 
accounts  on  that  baslB.  was  under  the 
duty  to  Insure  the  rtce  to  Ita  full  value, 
and  where  he  did  not  do  so.  and  a  loss 
occurred,  he  was  liable  for  the  result- 
ing damages,  although  he  procured  In' 
isurance  to  the  amount  which  the  two 
cents  would  pure  has  e.^Id. 

878.  A  contract  to  procure  Insur- 
ance on  rice  left  to  be  milled  and  sold 
may  be  Implied  by  a  charge  for  In- 
surance; and,  In  absence  of  a  contrary 
ellpulation.  It  would  be  Implied  that 
Insurance  would  be  obtained  for  every 
dollar  that  the  amount  would  procure. 
— BroUBSard  v.  South  Texas  Rice  Co. 
IZO  S.  W.  GB7.  See  48  Cent.  Dig.  Ware- 
house,  i  ! 


I    complained    of. 


jufflclen 


er  full 
to  ad- 


t   proof   of   an   Implied   < 

ture  it  at  Its  full  value. — Broussard 

South  Teias  Rice  Co.,  120  3.  W.  58T. 
B80.  In  suit  for  loss  by  failure  to 
rully  Insure  rice  left  to  be  milled  and 
sold',  evidence  held  to  show  that  de- 
'endants  by  their  acta  and  dealings 
with  plalntm  bound  themselves  to 
'uUy  Insure  the  rlca.— 


In   f 


:    for    los 


I   by 


fully  Insure  rice  left  to  b 
1  and  sold,  In  which  plaintiff 
•A  the  custom  of  millers  was  to 
t  BO  much  on  a  sack  to  pay  for 
run  Insurance,  proof  of  the  meaning 
attached  by  other  rice  mills  to  Insur- 
ance  to  be  obtained  by  payment  of  the 
amount  on  each  sack  was  admissible 
eal  Intention  of  the  parties. — 


ACTioxa  («BB  19  cnro.  sss). 


In  a 


r  tor 


failure  to  fully  I 
milled  and  sold,  allegations  In  the  peti- 
tion that  in  previous  dealings  with  de- 
fendant,   extending    over    a    long    time 


lurt   having 
3  involving 
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for  the  amount  of  the  policy  and  interest  the  interest  wilh  be  con- 
sidered as  damages.***  Where  the  insured  sued  originally  to  re- 
cover a  thousand  dollars  and  afterwards  settlement  was  obtained 
on  all  the  property  except  one  item  to  recover  the  value  of  which 
an  amended  petition  was  filed  asking  judgment  for  three-fourths  of 
$750,  and  the  insured  filed  a  plea  to  the  jurisdiction  asserting  that 
it  was  only  liable  for  three- fourths  of  $555.75,  tbe  true  value  of 
the  item,  it  was  held  that  the  amount  claimed  in  the  original  peti- 
tion controlled  in  determining  the  trial  court's  jurisdiction.'*' 

Joinder  of  Oauaes  of  Aotion.-rActions  are  improperly  joined 
where  the  insured  sued  two  insurers  on  two  policies  issued  at  dif- 
ferent times,  although  covering  the  same  property.'"  A  joint  peti- 
tion by  an  owner  of  property  destroyed  by  fire  and  an  insurer 
which  had  paid  a  loss  thereon,  against  a  railroad  company  for 
causing  a  tire,  states  a  single  cause  of  action.**'  There  was  no  mis- 
joinder of  causes  of  action  where  plaintiff,  holding  a  note  secured 
by  a  mortgage  on  property  insured  by  a  policy  making  loss  pay- 
able to  a  trustee  as  the  plaintiff's  interest  might  appear,  on  destruc- 
tion of  the  property,  sued  to  foreclose  the  mortgage  and  recover 
on  the  policy,  making  the  makers  of  the  note  and  the  insurer  de- 
fendants.*" (For  facts  showing  misjoinder  in  the  matter  of  an 
agency  contract,  see  Ann.  885.)  An  insurance  company  may  sne 
its  agent  and  the  sureties  on  his  bond  together."** 


an  ftmount  In  excesB  of  I20O,  the  sr- 
bllrary  allegation  of  fSOO  with  nothing 
tn  the  petition  to  support  It  has  no 
effect  In  determining  the  eilitenee  of 
the  JurlHdlctlon.  and  If  the  action  1h 
not  on  a  valued  poller,  and  ault  la 
brought  tor  the  entire  amount  of  the 
policy  and  for  In  teres  t.  the  Intereat 
will  he  considered  aa  damagea,  and 
the  court  will  have  Jurisdiction.— Al- 
lemanla  Fire  Ina.  Co.  v.  Fordtran,  12S 
8.  W,   Mt. 

BS3.  PlalntHt  sued  originally  to  re- 
cover IIOOO.  the  full  amount  of  an  In- 
surance policy.  After  the  suit  was 
entered.  sBttlement  was  obtained  aa  to 
all  property  except  the  safe,  for  which 
the  Insurer  declined  to  pay.  After 
settlement  plaintiff  flied  an  amended 
petition  to  recover  damages  to  the 
safe  only,  alleging  auch  damage  to  be 
J760.  and  prayed  Judgment  for  three- 
fourths  of  that  amount.  Defendant  then 
filed  a  plea  to  the  }urlsdIetlon  that  the 
damaKe  to  the  safe  did  not  exceed 
I56G.75,  and  that,  If  It  was  covered  by 
the  policy,  it  would  be  only  liable  for 
three- fourths  of  such  sum.  and  that 
the  alleged  value  staled  In  the  amend- 
ed petition  was  not  alleged  In  good 
faith,  but  solely  to  confer  Jurisdiction 
on  the  trial  court.  Held,  that  the 
amount  claimed  In  the  original  peti- 
tion, and  not  that  stated  In  the  amend- 
ed petition,  controlled  In  determining 
the    trial    court's    Jurisdiction. — Mecca 


JotnAa  of  Oaoaaa  of  AoUoa. 

884.  Where  plaintiffs  sued  two  in- 
surance companies  on  two  policies  Is- 
sued at  different  times,  coverlns  the 
same  property,  the  actions  were  im- 
properly Joined.— Hartford  Fire  Ina. 
Co.  V.  Post,  «Z  9.  W.  140.  2E  Tex.  Civ. 
App.   4Z8. 

ass.  Where  plaintiff  and  B.  were 
employed  by  defendant  Insurance  com- 
pany to  represent  It  and.  after  plaintiff 
was  discharged,  he  sued  the  company 
(or  breach  of  contract  and  Joined  B., 
alleging  that  he  conspired  to  aid  the 
company  In  ousting  plaintiff,  there 
was  a  mlHjolnder  of  causes  of  action. 
—Oklahoma  Fire  Jns.  Co.  v.  Ross,  ITO 
S.  W.   106Z. 

8SM.  There  was  no  misjoinder  of 
parties,  where  a  life  Insurance  com- 
pany sued  together  Its  agent  and  the 
sureties  on  his  bond  securing  his  in- 
debtednesB  to  the  company. — Shaw  v. 
Southland  Life  Ins.  Co.,  185  S.  W.  tIG. 

SM.  Where  plaintiff  held  a  note  se- 
cured by  a  mortgage  on  property  In- 
sured by  a  policy  making  loss  payable 
to  a  trustee  as  plaintiff's  Interest  might 
appear,  and  on  destruction  of  the 
property  sued  to  foreclose  the  mort- 
gage and  recover  on  the  policy,  mailing 
the  makers  of  the  note  and  the  Insurer 
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Oonditiona  Precedent. — Under  the  statute,  where  the  loss  ia  total, 
compliance  with  a  clause  in  a  policy  requiring  an  appraisement  is 
not  necessary  to  recovery  on  the  policy.*'* 

Defenses  in  General.— An  insurer  cannot,  after  a  contract  has 
been  executed  and  it  has  received  the  benefits  thereof,  defend  an 
action  on  a  policy  insuring  property  in  a  foreign  country  by  show- 
ing its  want  of  power  to  issue  the  policy."*  Ifis  no  defense  that  a 
policy  was  issued  in  the  name  of  one  of  two  partners,  where  the 
agent  knew  the  building  was  owned  by  the  firm  and  that  the 
premium  wis  paid  by  both.***  In  an  action  by  the  owners  against 
a  railroad  for  damages  on  account  of  the  loss  of  goods  by  the  lat- 
ter's  negligence,  the  fact  that  the  owner  had  received  the  value  of 
the  goods  paid  by  the  insurer,  would  constitute  no  defense,  there 
being  no  privity  between  the  railroad  and  the  insurer,*"  A  mort- 
gagee,  not  being  in  privity  of  contract  with  the  insurer,  is  sub- 
ject to  any  defense  which  could  properly  be  made  against  the  in- 
sured, where  the  policy  does  not  exempt  him  from  the  defaults  of 
the  mortgagor  or  insured.*"*  An  insurer  cannot  defend  an  action 
by  an  assignee  on  a  policy  on  the  ground  that  the  assignment  was 
in  frand  of  the  assignor's  creditors,  no  final  judgment 'having  been 
shown  to  have  been  obtained  against  the  assignor.*"  (For  facts 
showing  that  the  claiming  by  the  insured  of  premiums  tendered 
back  by  the  insurer  to  the  plaintiff,  who  was  the'  beneficiary  and 
creditor  of  the  insured,  did  not  deprive  the  plaintiff  of  his  right  to 
prosecute  the  action,  see  Ann.  892.) 

the  BKCnt  knew  that  the  building  was 
owned  by  the  (Irm.  and  that  the  premi- 
um waa  paid  by  both. — Gerard  Flra  & 
Marine  Ina.  Co,  v.  Frymler  (Tex.  Civ. 
App.)  St  3.  W.  BE. 

890.  Where  a  fire  policy  was  pay- 
able to  a  mortgaKee  ot  the  property 
Insured  as  his  Interest  might  appear, 
and  contained  no  Btlpulatlon  exempt- 
ing the  mortgagee  and  thoae  claiming 
under  him  from' the  edect  of  the  acts 
or  defaults  ot  the  mortgagor,  the  mort- 
gagee was  not  in  privity  ot  contract 
with  the  Insurer,  and  waa  therefore 
subject  to  any  defense  which  could  bo 
properly  made  against  the  Insured. — 
Ham  burg- Bremen  Fire  Ins.  Co.  v.  Rud- 
detl,  St  8.  W.  826.  See  Cent.  Dig.  Vol. 
18,    cols.    24»4-24«S.    11    1E30-IK34. 

801.  A  company  cannot  set  up  In 
dclense  ot  an  action  on  a  policy  by  an 
BHHiKnee  that  the  BBBlgnment  was  In 
fraud  of  the  assignor's  creditors,  where 
no  final  Judgment  Is  Bhown  to  have 
been  obtained  against  the  aSKlgnor. 
editors   have   ob- 


di-tendants,  there  waa  no  mlajolnder  of 
causes  of  action. — Sun  Ins.  Office  v. 
Benecke,  51  S.  W.  tS. 

887.     A    Joint    petition    by    an    owner 
ot  property   destroyed   by  flre,  and   by 

paid  a  loss  thereon,  against  a  railroad 
company,  for  causing  the  tire,  states  a 
single  cause  of  action. — St,  Louis  A 
a  W.  Hy  Co.  V.  Miller,  it  3.  W.  139, 
27  Tex.  Civ.  App.  344. 


SBS.  Under  Sayles'  Civ.  St.  Art.  3D89, 
providing  that  a  fire  Insurance  policy, 
in  case  of  a  tptal  loss,  shall  be  a 
liquidated  demand  against  the  con- 
pany  for  the  full  amount  of  the  pollcj 
■  Is  total  complli 


e  of  t 


jolic) 


pralsement  is  nof  necessa 
ery  on  the  policy.— Aetns 
Shacklett,  ET  S.  W.  G83. 


Iring  a 


tained  Judgm 


rains 


the 


I  garnishee  Is  Insufficient.'  as  Judg- 
ment agalnat  the  garnishee  Is  Invalid 
without  a  Judgment  against  the  debtor. 
— Horst  V.  City  of  London  Fire  Ins.  Co., 
{Tex.)   II  S.  W.  148. 

890.     Plalntir,  a  creditor  of  insured. 
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Limitations  by  Provitioiis  of  Policy'>~(l}  Time  Befors  Action 
Hay  Be  Maintained. — Under  the  statute,  a  proTiaion  that  the  policy 
should  be  payable  a  eertain  len^h  of  time  after  receipt  of  proof 
of  loss,  does  not  apply,  where  there  is  a  total  loss  and  a  denial 
of  liability."*  Where  a  policy  provides  that  the  loss  shall  not  be 
payable  for  a  certain  length  of  time  after  receipt  of  proof  of  loss, 
the  institution  of  a  suit  before  that  time  is,  in  the  absence  of  amend- 
ment, ground  for  reversal,  even  though  the  answer  setting  up  that 
defense  was  not  filed  until  after  the  debt  became  due.*" 

(2)  Time  Within  Which  Action  Host  Be  Brought. — A  provision 
in  a  policy  that  suit  thereon  should  be  brought  before  the  expiration 
of  two  years  from  the  accrual  of  the  cause  of  action  is  invalid  un- 
der the  statute.'*'  *"  However,  if  the  course  of  conduct  pursued 
by  the  insurer  is  such  as  to  induce  the  insured  to  believe  that  the 
sum  admitted  to  be  due  would  be  paid  without  suit,  and  for  that 
reason  suit  is  not  brought  within  the  time  prescribed,  then  the 
action  may  be  brought  even  after  the  time  so  prescribed  in  the 


tilf,  attaching  the  pallcr  to  the  petitlor 
KH  an  exhibit.  8ubae<iuently  defendant 
paid  Into  the  ^nda  of  the  cleric  of 
the  court  the  amount  of  the  premium 
which  had  been  paid  for  the  policy, 
and  pleaded  the  tender,  and  eousht  to 
avoid  the  policy.  Thereafter  Insured 
claimed  the  money  deposited  and  re- 
ceived It  from  the  clerk  without  the 
knowledge  or  consent  of  plain  ttS. 
Held,'  that  such  transaction  did  not  de- 
prive plaintiff  of  his  IntareBt  In  the 
policy  and  right  to  proaecute  the  ac- 
tion.—  (Civ.  App.)  Qerman  Ina.  Co.  v. 
OlbbB,  Wilson  A  Co..  93  9.  W.  1068. 
rehearlns  denied  96  3.  W.  TGO.  See  tS 
Cent.  Dlff,  rnsuranee.  H  1BB0-1B3J,  1K3*. 

BSa.  In  an  action  by  the  owner  of 
cotton  against  a  .railroad  for  damages 
on  account  of  tlB  loss  by  the  alleged 
Degltgence  of  defendant,  the  fact  that 
the  plaintiff  had  received  the  value  of 
the  cotton  paid  by  the  Insurance  com- 
ptnles  under  policies  held  by  the  oVn- 
er.  would  constitute  no  defense.  There 
la  no  legal  privity  between  the  de- 
fendant and  the  Insurer  so  as  to  give 
the  former  the  right  to  avail  itaelf 
of  a  payment  by  the  latter. — Texas  & 
Pacinc  V.  I4<vl  ft  Bro..  6»  Tex.  674. 

BM.  Where  the  charter  of  a  mutual 
(Ire  Insurance  company  required  all 
Its  members  to  be  residents  of  the 
state  of  Incorporation,  and  permitted 
It  to  Insure  property  In  that  state  only, 
the  company  cannot,  where  the  con- 
tract 1b  executed,  and  the  company  haa 
received  the  benedts  thereof,  defend  an 
action  on  a  policy  insuring  property  In 
a  foreign  country  by  showing  Ita  want 
of  power  to  laaue  the  policy  either 
under  the  laws  of  Ita  own  state  or 
those  of  the  foreign  country.— Conti- 
nental Fire  AsB'n  v,  Maconic  Temple 
Co.,  62  S.  W.  930,  28  Tex.  Civ.  App. 
139. 


Zunranoe,   H    IMS,   1S43.) 

SM.     Under  Rev.  Civ.  St.  1911,  Art. 

4ST1.  provision  that  the  sum  for  which 
the  Insurer  was  liable  should  be  pay- 
able to  days  after  the  receipt  of  proof 
of  loss  held  not  to  apply,  when  there 
was  a  total  loss  and  a  denial  of  liabil- 
ity, and  the  action  could  be  brought 
without  waiting  SO  days.— Northern 
AESur.  Co.,  Limited,  of  London  v.  Mor- 
rison, 16i  3.  W.  411.  See  S8  Cent.  Dig. 
Insurance,   M    1542-1543. 

BM.  As  a  policy  provided  that  the 
losa  should  not  be  payable  until  «0 
days  after  the  receipt  of  proofs  of 
loss,  the  Institution  of  a  suit  before 
that  time  Is,  In  the  absence  of  amend- 
ment, ground  for  reveraal  of  a  Judg- 
ment for  the  Insured,  though  the  an- 
swer setting  up  that  defense  was  not 
nied  -until  after  the  debt  was  due. — 
Fire  Aas'n  of  Philadelphia  v.  Colgtn, 
33    a.    W.    1004. 


nn  Tilmltat^^ni  by  ProrlBlonB  of  ^^ol» 
!(«.—(■>  Tim*  WltUn  WMolt  AoUon 
Hut  Sa  Sranrbt.  (aea  flS  Crat.  Dig. 
*~  1S40,  1M4.UB0.) 


SST.  Act  March  4.  1891,  forblddlns 
stipulations  for  a  period  of  time  leas 
than  two  years  In  which  to  sue,  and 
Including,  In  terms,  "any  stipulation, 
contract  or  agreement,"  Invalidates  a 
stipulation  limiting  to  six  months  the 
time  In  which  suit  may  be  brought  on 
a  policy. — German  Ina.  Co.  v.  Luckett, 
!4  S.  W.  173;  12  Ten.  Civ.  App.  1S9. 

8M.  A  provision  In  a  Are  Insurance 
policy  that  suit  thereon  ahould  be 
brought  before  the  expiration  of  3 
years  from  the  accrual  of  the  cause  of 
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policy.'"  ""  *°'  *""  Where  a  policy  stipulates  that  claims  must  be 
"prosecuted"  withiu  a  specified  time  after  a  loss,  it  is  held  that 
the  preaeutation  of  the  Iobb  and  a  demand  for  payment  are  not 
such  a  prosecution  of  the  claim  as  is  meant  by  the  policy,  but  a 
suit  or  action  is  meant."" 

(3)  Waiver  of  LimitatioiL — Where  an  insurer  denies  its  lia- 
bility in  toto  it  thereby  waives  a  provision  in  the  policy  entitling 
it  to  a  certain  length  of  time  after  notice  and  proof  of  loss  in 
which  to  pay  the  same.*"'  •*'  ""  Refusal  by  an  insurer  to  pay  a 
policy  on  the  sole  ground  that  gamishmeut  proceedings  by  creditors 
were  pending  and  a  promise  to  pay  on  the  determination  of  such 
proceedings  are  sufficient  to  support  a  waiver  of  the  condition  in 
the  policy  that  suit  thereon  must  be  brought  within  a  specified 
time  after  the  loss."*     And  such  a  provision  in  a  policy  will  also 


action  held  Invalid,  under  Vernons  Say- 
les'  Ann.  Civ.  St.  19H.  I  BT13.— Fire 
A&s'n  of  Ptilladelphla  v.  Rlcharde,  179 
8.  W.  S2«. 

899.  A  condition  In  a  policy  of  In- 
surance to  the  effect  that  all  cIhIdib 
under  the  policy  shall  be  barred,  un- 
less prosecuted  within  one  year  from 
the  date  of  Iobh,  and  that  no  claim 
shall  bear  Intareat  before  Judicial  de- 
mand, Ib  legal  and  i    ~" 


aoa,  A  waiver  of  one's  rights  under 
a  contract,  to  be  operative,  must  be 
supported  by  an  agreement  founded  on 
a  valuable  consideration,  or  the  act 
relied  on  as  a  waiver  must  be  such  as 
to  estop  a  party  from  iDBtstlng  on  a 
performance    of    the    contract. — Id. 

901.  When  a  poUcy  of  Insurance 
stipulates  that  all  claims  ^or  toss  shall 
be  barred  unless  prosecuted  wUhln 
one  year  from  the  date  of  loss,  an  alle- 
gation In  the  petition  In  a  suit  by  the 
Insured,  which  In  elTect  declares  thB.t 
the   company   agreed 


/   In 


1  the 


claim  for  the  loss  until  the  company 
had  completed  the  Investlfrstlon  touch- 
ins  the  clrcurastances  attending  the 
loss,  would,  If  coupled  with  an  aver- 
ment that  such  agreement  wbb  made 
before  the  expiration  of  twelve  months, 
■late  a  sufficient  excuse  for  not  niing 
the  suit  within  one  year.  It  would  be 
otherwise  when  the  agreement  was 
made  after  the  eiplratlon  of  the  year. 
—Id, 

MS.  To  authorize  a  written  agree- 
ment to  be  set  aside  and  superseded 
upon  the  ground  that  an  additional 
agreement  has  been  made,  verbally.  In 
rsference  to  the  same  matter,  the  alle- 
gations setting  up  such  agreement 
sboDld,  with  reasonable  certainty,  set 
out  the  terma  of.  and  parties  to  the 
new  contract. — Merchants  Mut.  Ins.  Ca 
V.  N.  V.  Lacrotz,  IE  Tex.  IBS. 


90a.  If  the  course  of  conduct  pur- 
sued  by  the  company  was  such  as  to 
Induce  plalntln  to  believe  that  the  sum 
admitted  to  be  due  on  the  adjustment 
made  would  be  paid  without  suit,  and 
that  for  this  reaeon  suit  was  not 
brought  within  the  time  prescribed, 
then  the  action  may  be  brought  even 
after  the  time  so  prescribed  In  the 
policy.— St.  Paul  Fire  ft  M.  Ins.  Co.  v. 
McGregor,  S3  Tex.  389. 

to*.  A  condition  In  a  Are  Inaurance 
policy  that  "aJl  claims  under  this  pol- 
icy are  bailed,  unless  prosecuted  with- 
in one  year  from  the  date  of  the  loss," 
Is  a  lawful  and  valid  stipulation.  It 
is  not  in  contravention  of  public  pol- 
icy, nor  Ib  It  incompatible  with  or 
merged  in  the  limitation  laws  of  the 
state.—Ins.  Co.  v.  Lacrolx.  U  Tex.  249. 

90B.  A  nre  insurance  policy  stip- 
ulated that  claims  under  It  must  be 
'■prosecuted"  within  a  limited  time 
after  the  Iobb.  Held,  that  the  presen- 
tation of  the  loss,  and  a  demand  of  Its 
payment,  are  not  such  a  prosecution 
of  the  claim  as  is  meant  by  the  policy. 
The  policy  means  prosecution  by  a  suit 
-Insurance   Co.    v.    Lacroix, 


36   Tei 


249. 


683— (O)  Watvar  ol  XdnltaUon. 

906.  Recognition  by  a  company  of 
Its  liability  on  a  policy,  that  no  adjust- 
ment or  further  proofs  of  loss  were 
necessary,  and  a  refusal  to  pay  on  the 
ground  that  garnishment  proceedings 
by  creditors  of  the  insured  were  pend- 
ing, and  a  promise  to  pay  on  the  de- 
termination of  these  proceedings,  are 
B u III 0 lent  to  support  a  waiver  of  the 
condition  In  the  policy  requiring  suit 
thereon  to  be  brought  within  12  months 
after  the  Iobb.— Horst  v.  City  of  Lon- 
don Fire  Ins.  Co.,  11  S.  W.  14S,  73 
Tex.  87. 

807.  An  Insurer,  who  denies  liability 
under  a  Ore  policy,  thereby  waives  the 
stipulation  therein  that  any  loss  shall 
not  be  payahte  until  flO  days  after  re- 
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be  waived  where  the  insurer  delays  settlement  by  promises  that 
during  the  negotiations  no  advantage  would  be  taken  of  the  delay 
until  the  time  specified  in  the  policy  has  expired.*"'     (See  above.) 

Parties. — A  creditor,  holding  a  policy  as  collateral  aeeurity  for  a 
debt  in  excess  of  the  amount  of  the  policy,  may  sue  alone  and  re- 
cover the  loss.'*"  In  such  a  case  neither  the  insured  nor  his  legal 
representatives  are  necessary  parties.*"  Both  partners  of  a  firm 
are  proper  parties  plaintiff  in  an  action  on  a  policy  made  with  the 
firm,  though  one  of  them  is  merely  a  nominal  partner  and  has  no 
interest  in  the  property  insured.*"  The  person  to  whom  the  loss 
is  payable  on  the  face  of  the  policy  may  sue  alone,  the  insured  not 
being  a  necessary  party."*  > 

Venue — Statutory  R^fulations. — Snits  against  fire,  marine  or  in- 
land insurance  companies  may  be  commenced  in  any  county  in 
which  any  part  of  the  insured  property  was  situated.  (Art.  1830- 
29,  Rev.  St.  1914;  also  Art.  2308-12,  Rev.  St.  1914.) 

Prooess. — A  court  does  not  acquire  jurisdiction  over  an  insurance 
company,  garnishee,  when  the  citation  directs  the  agent  to  be  sum- 
moned, to  answer  upon  oath,  etc. ;  the  writ  should  have  directed 
the  officer  to  summon  the  insurance  company  and  service  should 
have  been  on  the  agent.*^* 

celpt  of  proofs  of  loas,  and  cannot 
claim  that  a  suit  brought  on  the  pol- 
icy within  Buch  time  Is  premature. — 
Oklahoma  Fire  Ins.  Co.  v.  McKer,  IBS 
S.  W.  t*0.  See  28  Cent.  Dig.  InHur- 
ance.  il   IBSl-lEGa. 

Mje.  Where  the  amenta  of  an  Insur- 
ance company  promised  to  adjust  the 
loss  If  plalntllT  would  come  to  Texas, 
and  plalntllT  did  so,  and  endeavored  to 


was  evaded 

agenta  represented  that  no  advantage 
would  be  taken  of  the  delay,  and  the 
company  acquiesced  In  the  conduct  of 
Its  Birents,  such  acts  will  amount  to  a 
waiver  of  a  provision  In  the  policy  that 
suit  must  be  brought  within  six 
months  after  the  loss,  whether  plaln- 
tltt  knew  of  the  limitation  of  the 
agents'  authority  forbidding  them  to 
waive  such  provision,  or  not. — Burllnit- 
ton  Ins.  Co.  v.  Tobey  (T«x  Civ.  App.) 
SO  S.  W.   1111. 

MM.  Wliere.  prior  to  the  bringing  of 
an  action  on  a  policy,  defendant  denied 
Its  liability  In  toto.  It  thereby  waived 
a  provision  entitling  defendant  to  60 
days  after  notice  and  proofs  of  loss 
In  which  to  pay  the  same. — Connecticut 
Fire  Ins.  Co.  v.  Helbrant,  7!  8.  W.  BB8. 

fltO.  Although  »  company  has  sixty 
days  after  proofs  are  made  to  deter- 
mine the  matter  and  pay  the  loss,  still 
where  an  authorised  agent  before  the 
end  of  the  time  Informed  claimant  that 
the  claim  would  not  be  paid  the  tat- 
ter may  proceed  at  once  to  brinR  ault. 
— GeorBla  Home  Ins.  Co.  v.  Jacobs.  EA 
Tex.  set. 


rarwu*,  St   lBa7.1T7a) 

no*.  A  creditor,  holding  a  flr«  pol- 
icy as  collateral  security  for  an  In-, 
debtedness  In  exceae  of  the  face  of  the 
policy,  may  sue  alone  and  recover  the 
loss;  neither  the  insured  nor  his  legal 
representatives  being  necessary  par- 
ties.— (Civ.  App.)  German  Ins.  Co.  v. 
Oibbs,  Wilson  A  Co.,  9S  S.  W.  10E8,  re- 
heaHng  denied  S«  S.  W.  T60. 


911. 

was  made  with  a  mercantile  Arm  com. 
posed  of  two  partners,  both  partners 
are  proper  parties  plalntlll  to  an  action 
to  recover  for  a  toss  thereunder,  though 
one  of  them  is  a  merely  nominal  part- 
ner, has  no  Interest  In  the  property, 
and  1b  working  for  the  other  on  a  sal- 
ary.—Lion  Fire  Ins.  Co.  v.  Heath,  *8 
S.   W.   306. 

ftia.  Where  the  person  to  whom  a 
loss  is  payable  Is  stipulated  on  the 
face  of  a  Are  policy,  he  may  sue  alone; 
■    1  legal  rep- 


(Clv.  App.)  German  Ins.  Co.  v.  Oibbs, 
Wilson  &  Co..  92  S.  W.  lOSS,  rehearing 
denied  >e  S.  W.  7S0.  See  IS  Cent.  Dig. 
Insurance,  If  15BT-16H. 


SIS.  The  court  does  not  acquire 
Jurisdiction  over  an  Insurance  company, 
garnishee,  when  the  citation  directs 
the  asent  lo  be  summoned  to  answer 
upon  oath,  etc.     The  writ  of  garnish- 


■S^ 
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lProc«u.  Against  Forogn  InBTUunoe  Oompanies. — ^It  ia  not  neces- 
sary for  the  insured  in  an  action  on  a  policy  to  prove  that  the 
party  served  is  the  agent  of  the  insurer,  as  alleged  in  the  petition, 
where  the  process  was  certified  by  the  return  to  have  been  so 
made.*'*  The  return  of  service  is  sufficient  where  it  recites  that  the 
citation  was  executed  by  delivering  to  a  local  agent  at  a  certain 
place,  "the  within  named  defendant,  in  person,  a  true  copy.""* 

The  Petition — (1)  Form  and  Requisites  in  a«ineral.— A  petition 
need  not  exhibit  a  policy;  neither  need  it  set  forth  those  parts  or 
conditions  of  the  contract  which  are  matters  in  the  nature  of  con- 
ditions subsequent,  or  in  the  nature  of  exceptions,  or  which  are 
prohibitory  of  certain  acts  of  the  insured,  for  these  are  matters  of 
defense.*"  '*'  A  petition  need  not  allege  that  a  loss  was  not  caused 
by  any  of  certain  causes  set  out  in  a  policy .'^^  So  a  petition  alleg- 
ing that  a  fire  occurred  "under  circuniBtances  not  directly  or  in- 
directly made  an  exception  by  the  terms  of  said  policy  of  insur- 
ance," is  sufficient.*"  A  complaint  alleging  facts  authorizing  proof 
of  either  a  written  or  an  oral  contract  of  insurance  is  not  demur- 
rable.*^* The  insured  must  prove  his  policy,  although  he  has  set  oat 
its  terms  in  a  special  plea,  where  the  insurer  has  pleaded  a  general 
denial.**"  An  allegation  that  there  was  attached  to  and  made  a 
part  of  a  policy  an  iron-safe  clause,  which  is  set  out  in  full,  is  a 
sufficient   allegation   that   such  clause   constituted   a   part   of  the 


meat  should  have  directed  the  officer  t< 
Butnmon  the  defendant.  Service  couli 
be  niAda  on  an  asent  of  the 
_  and  the  writ  should  «o  direct  I 
suromonB  must  be  of  the  defendant,— 
San.  Mut.  Ins.  Co.  BeUlngBon  &  Co. 
B9  To«.  8. 


(isra,  is74.> 

B14.  The  return  of  service  of  cita- 
tion. In  an  action  against  an  Insurance 
company  having  Jocal  agents  In  the 
county,  which  recites  that  the  citation 
was  executed  by  delivering  to  one  of 
the  local  agents  at  a  speclfled  place, 
"the  within  named  defendant.  In  per- 
son. H  true  copy"  of  the  writ,  Is  suf- 
Helen t  to  show  service  on  the  com- 
pany.— Delaware  Ins.  Co,  v,  Hutto,  1E9 
a.  W.  73.  Sea  ZS  Cent.  Dig.  Insurance, 
II    1ET3-1ST4. 

BIS.  In  an  action  agBlnst  a  foreign 
Insurance  company,  process  having 
been  cert  I  fled  by  the  return  to  have 
been  served  on  the  person  alleged  In 
the  petition  to  bo  defendant's  agent,  it 
was  not  necessary  for  plalntllla  to  prove 
that  the  party  served  was  such  agent. 
— LJverpool  A  London  A  Qlobe  Ins.  Co. 
v.  UcCollum,  14»  S,  W.  776.  See  28 
Cent.  Dig.  Insurance.  I  1573. 


Ion.     <A>    romt   and   Bninl- 

■ItM  l>  CNoaraL    (■••  as  Ont.  SDr. 

UsontBoa,     a     IBTB-ISSO,     1S84-UB0, 

IBBS,  1BS8.} 

BtB.  In  an  action  on  a  policy  of  lire 
Insurance,  an  allegation  In  the  petition 
that  the  fire  occurred  "under  clrcum- 
stances  not  directly  or  Indirectly  made 
an  exception  by  the  terms  of  said  pol- 
icies of  Insurance"  auRtclently  ehowa 
that  the  fire  was  not  produced  by  any 
causes  excepted  In  the  policy. — Alamo 
Fire  Ina.  Co.  v.  Shacklett,  28  S.  W.  <30. 

BIT.  In  an  action  on  a  tire  Insurance 
policy  providing  that  "the  company 
shall  not  be  liable  for  loss"  from  cer- 
tain causes!  the  complaint  need  not 
allege  that  the  loss  was  not  caused  by 
any  of  such  causes. — Burlington  Ins. 
Go.   v.   Rivers,  28   S.  W.    4B3. 

Bie,  A  petition  on  a  policy  held  not 
to  show  that  the  agent  writing  the 
policy  was  agent  of  both  parties,  so  as 
to  render  the  policy  void. — Uverpool  A 
London  A  Olobe  Ins.  Co.  v.  McCollum, 
H»  3.  W.  T7B.  See  ZS  Cent.  Dig.  In- 
.nco.  II   167K,  167». 


«19. 


ititlon   1 


which  allegea 
facts  authorizing  proof  of  either  a 
written  or  an  oral  contract  of  Insur- 
ance. Is  not  demurrable. — Niagara  Fire 
Ins.  Co.  V.  Lollar.  168  B.  W.  1110. 

SM.  Special  plea,  setting  out  terms 
of  policy,  held  not  to  relieve  plaintiff 
of  the   burden   of   proving   the   poUifc^ 
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policy."'  Where  the  iitsnred  Bought  to  recover  for  a  concrete 
building  and  the  insurer  sought  to  avoid  liability  because  of  addi- 
tional iuBurauce  for  an  iron  building,  a  supplemental  petition  al- 
leging that,  if  the  policy  included  such  building,  the  inclusion  was 
fraudulent,  does  not  set  up  a  new  cause  of  action."'  A  petition, 
filed  ninety  days  after  loss  but  failing  to  show  when  the  proofs 
of  loss  were  made,  is  not  subject  to  exception  because  it  does  not 
show  that  the  cause  of  action  had  accrued  sixty  days  after  proofs 
of  loss  had  been  filed."'  In  recovering  on  a  retail  stock  of  mer- 
chandise a  petition  need  not  be  accompanied  by  an  itemized  list 
where  it  is  impossible  to  make  a  correct  inventory  due  to  the  con- 
stant change  in  the  stock. '^'  (For  petition  sufficiently  stating  a 
cause  of  action,  see  Ann.  924.)  (For  a  petition  held  not  to  show 
that  the  agent  writing  the  policy  was  agent  for  both  parties,  thereby 
rendering  the  policy  void,  see  Ann.  918.) 

(2)  Ininrabl*  Interest. — In  an  early  case  it  was  held  that  a  peti- 
Ition  which  did  not  set  out  the  terms  of  the  policy  or  show  that 
the  insured  had  an  insurable  interest  in  the  insured  property  at 
the  time  of  loss  was  demurrable."*  •*"     However,  the  petition  is 


where  defendant  also  pleaded  a  ceneral 
denial.— Fidelity  Phenix  Fire  Ins.  Co.  v. 
aadau.  let  S.  W.  1ST. 

Ml.  Where  Insured  sought  a  recov- 
ery for  the  destruction  of  a  concrete 
building,  and  defendant  souebt  to  avoid 
liability  because  of  additional  Insur- 
ance for  an  Iron  building-,  a  supple- 
nlental  petition  alleging  that.  If  the 
policy  included  such  building-,  the  In- 
clusion was  fraudulent,  did  not  eeC  up 
a  new  cause  of  action. — Fire  Ass'n  of 
Philadelphia  v.   Strayhorn.    ItB   B.   W. 


Petition  In  an  action  for  In- 
1  a  retail  stock  of  merchan- 
dise need  not  be  accompanied  by  an 
itemized  list,  It  being  Impossible  to 
make  a  correct  Inventory  where  stock 
Is  constantly  changing.- — Oerman  Ins. 
Co.  V.  Pearlstone,  46  9.  W.  832.  18 
Tex.  Civ.  App.   TOe. 

•■a.  The  petition  in  an  action  on  a 
Are  policy,  though  meraly  giving  the 
deHcrlption  of  the  property  as  In  the 
policy.  Insured's  books  of  account  be- 
ing burned,  and  he  being  unable  to 
produce  an  Itemlied  list  of  the  prop- 
arty.  Is  suOlclest. — American  Cent.  Ins. 
Co.  V.  Nunn,  TS  S.  W.  88.     Reversed  8i 

fS4.  A,  petition  alleging  that  on  a 
certain  date  defendant,  by  the  policy 
sued  on,  insured  plain tlfTs  shlngle-roof 
frame  building,  used  as  a  bam.  In  the 
suiD  of  tlGO,  and  his  feed  stuffs  con- 
Ulned  thorein  in  the  sum  of  tlOO, 
against  loss  by  lire,  and  that  on  a  sub- 
sequent date  said  barn  and  Its  con- 
tents were  destroyed  by  Are,  to  plain- 
tiff's damage  In  the  sum  of  SIED  for  the 
loss  of  the  barn,  and  tH  for  the  loss  of 
the   stock    feed,    sulllclantly    stated    a 


cause  of  action. — Underwriters'  Firs 
Ass'n  V.  HUnry.  TS  ^  W.  lOTl. 

MS.  A  complaint  In  an  action  on  a 
Are  Insurance  policy,  showing  that  suit 
was  commenced  more  than  90  days 
after  the  loss,  but  falling  to  show  when 
protifa  of  loss  were  made.  Is  not  sub- 
ject to  exception,  on  the  ground  that 
It  does  not  show  that  the  cause  of  ac> 
tlon  had  accrued,  because  It  does  not 
show  that  to  days  had  elapsed  after 
proofs  of  loss. — Pennsylvania  Fire  Ins. 
Co.  V.  Falres,  3G  B.  W.  EG. 

Mfl.  In  an  action  on  a  certineate  of 
Insurance,  Issued  subject  to  all  the 
conditions  In  an  open  policy  wblch  was 
retained  by  the  Insurer,  It  is  not  neces- 
sary for  the  Insured  to  allege  and 
prove  compUsnce  with  the  conditions 
of  said  policy,  as  that  is  a  matter  of 
defense. — Merchants'  Ins.  Co.  v.  Arnold 
3S   8,  W.  STB. 

•ST.  An  allegation  that  there  was 
attached  [o,  and  made  a  part  of,  an 
insurance  policy,  an  Iron -safe  clause, 
which  is  set  out  In  hB«c  verba,  is  a 
aufflclent  allegation  that  such  clause 
properly  constituted  a  part  of  ths  pol- 
icy.— City  Drug  Store  v.  Scottish  Union 
&  National  Ins.  Co.,  44  B.  W.  21. 

MS.  The  petition  need  not  exhibit 
the  policy;  neither  need  It  sec  forth 
those  parts  or  conditions  of  the  con- 
tract which  are  matters  in  the  nature 
of  conditions  subseQuent,  or  in  the  na- 
turs  of  exceptions,  or  which  are  pro- 
hibitory of  certain  acts  of  assured  for 
these  are  matters  of  defense. — East 
Texas  Ids.  Co.  v.  Dychea.  6«  8.  W.,  SfS- 


poUcy,  brought   for   the  benefit  of  is 
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Etufficient  where  the  interest  may  be  inferred  from  the  other  allega- 
tions therein.*"  ***  In  an  action  to  reform  a  policy  by  inserting  the 
name  of  the  plainti£F  as  mortgagee  and  payee,  an  allegation  that 
the  person  named  the  insured  was  building  on  the  premises  and 
had  no  interest  therein  was  not  an  admission  that  snch  insured  had 
no  interest  in  the  building."" 

(3)  Title  tx  I&tersBt  of  the  Insured.— The  insured  must  allege 
that  he  was  the  owner  of  the  property  at  the  time  of  the  contract 
of  insurance.*"  A  petition  alleging  that>  the  policy  was  on  "his 
certain  stock  of  merchandise"  is  sufGcient  as  against  a  general 
demurrer."*  (For  a  sufficient  allegation  of  ownership  of  household 
fumitore,  see  Ann.  936.) 

(4)  Performance  or  Waiver  of  Conditions. — The  insured  must 
allege  compliance  with  a  condition  in  a  policy  requiring  notice  to 
the  insurer  of  the  loss  within  a  certain  period.**'  ■**    The  allegation 


association,  plalntllT  sUared  that,  after 
the  policy  wan  laaued  to  him,  ha  exe- 
cuted a  mortgage  of  the  premlaea  to 
aald  asaoclatlon,  "to  secure  the  num  of 

'■ —  dollars,"  and,  with  the  consent 

of  the  Insurance  compaoy.  aBHlgned  the 
policy  to  said  a«80c)atlon.  in  ac- 
cordance with  the  terms  of  tha  policy. 
Held,  that  the  averments  did  not  show 
that  the  association  had  any  insurable 
Interest  In  the  property,  and  hence  they 
did  not  support  a  Judgment  for  plaln- 
tlft. — Alamo  Yin  Ins.  Co.  v.  Davis,  4B 
8.  W.  <04. 

tML    A    petition    on    Hra    Insurance 
policy,  alleslng  that  the  parolee  enter- 


ed Int 


t  of  li 


by  defendant  Issued  a  policy  and  In- 
sured plaintiffs  on  wool  owned  or  held 
by  assured,  whtla  contained  In  a.  cer- 
tain house  on  ass  u  red's  premises, 
against  all  direct  loss  or  damage  by 
Are.  and  that,  while  the  contract  was 
In  force,  the  property  Insured  was  to- 
tally destroyed  by  (Ire,  tirhereby  a  di- 
rect loss  occurred  to  plEdntlfTs,  etc.,  la 
sufnclent  as  a«alnst  a  genera]  excep- 
tion, although  It  does  not  specincally 
allege  that  plaintiffs  were  owners  of 
the  property  Insured,  or  that  they  had 
any  Insurable  interest  therein. — Penn- 
aylvonla  Fire  Ins.  Co.  v.  Jameson  Bros., 
TS  8.  W.   418. 

m.  That  Insured  had  an  InBurable 
Interest  In  the  premises  at  the  time 
they  were  destroyed  can  be  Inferred 
from  an  allegation  In  the  petition  stat- 
ing that  the  loss  happened  under  cir- 
cumstances rendering  defendant  liable 
on  the  policy. — Northwestern  Nat.  Ins. 
Co.  V,  Woodward,  4S  S.  W.  186.  18  Tex. 
CIt.  App.  48S. 

ne.  In  an -action  on  a  policy  of  Are 
Insurance,  &  petition  which  does  not 
set  out  the  terms  of  the  policy,  or 
•bow  that  plaintiff  had  an  Inaurable 
Interest  In  the  insured  property  at  the 
time  of  the  (Ire,  la  demurrable.— Com- 
mercial Union  Assur.  Co.  T.  Dunbar 
(TsJL  Civ.  App.)    18  S.  W.   eiB. 


933.  In  an  action  to  reform  a  policy 
by  inaartlng  the  name  of  plaintiff  as 
mortgagee  and  payee,  an  allegation  In 
the  petition  that  the  person  named  the 
Insured  was  building  on  the  premises, 
and  had  no  Interest  therein  at  the  time 
of  losa  or  at  any  time.  Held  not  an 
admission  that  such  Insured  bad  no 
interest  In  the  building  so  as  to  avoid 
the  policy  for  want  of  Insurable  In- 
ters a  L— Western  Assur.  Co.  V,  Hillyer- 
Deutsch-Jarrett  Co.,  187  8.  W.  81*. 


B3V  In  an  action  on  a  Are  policy 
plaintiff  must  allege  that  he  was  the 
owner  of  the  property  at  the  time  of 
the  contract  of  Insurance. — Continental 
Fire  Ass'n  v.  Beorden.  69  S.  W.  882. 

93S.  Plaintiff's  petition  In  an  action 
on  an  Insurance  policy,  alleging  that 
the  policy  was  on  "his  certain  stock 
of  merchandise."  was  a  sufficient  alle- 
gation of  ownership  of  the  property 
destroyed  as  against  a  general  de- 
murrer.— Royal    Ins.    Co.    v.    W.    P. 

Wright  &  Co.,  148  8.  W.  824. 

•M.  A  petition  alleged  that  defen- 
dant executed  and  delivered  to  plain- 
tiff a  policy  of  Insurance  insuring  plain- 
tiff against  loss  by  tire  on  his  house- 
hold and  kitchen  furniture  (describing 
It),  and  that,  while  the  policy  was  In 
full  force,  "all  of  plaintiff's  said  house- 
hold and  kitchen  furniture  •  •  • 
was  totally  destroyed  by  (Ire.  and  was 
the  property  of  plaintiff  at  the  time  of 
loss."  Held  to  BufBciently  allege  own- 
ership of  the  property  as  against  a 
general  demurrer.— American  Cent.  Ins. 
Co.  V.  White,  73  8.  W.  817. 


nr.  It  Is  necessary  that  Insured 
should  allege  conflillance  with  the  con- 
dition In  the  policy  requiring  notice. M 
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that  the  cODditioii  was  waived  can  only  be  diepensed  with  when  the 
facts  averred  admit  of  no  other  fair  conclusion.*"  A  petition  is 
sufQeient  if  it  alleges  notice  of  loss  and  that  specified  proofs  had 
been  taben  by  the  insurer's  authorized  agent,  who  had  waived  fur- 
ther proof  and  promised  to  settle.'"  A  waiver  of  a  defense  miMt 
be  specially  pleaded  by  the  insured  and  if  the  acts  of  the  insurer 
constitute  an  estoppel,  the  particular  acts,  representations  or  con- 
duct relied  on  should  be  pleaded  with  reasonable  certainty.***  An 
allegation  that  the  insured  performed  all  the  conditions  and  stipu- 
lations of  the  policy,  the  policy  being  attached  as  an  exhibit,  ia 
sufficient.***  A  petition  on  a  parol  contract  free  from  conditions 
is  not  bad  for  failing  to  allege  compliance  with  conditions.*"  Ignor- 
ance is  no  excuse  for  failure  to  perform  the  conditions  in  a 
policy  in  the  absence  of  allegations  of  fraud  or  misrepresenta- 
tions.*** 

(C)  Loss  and  Cause  Thereof. — A  petition  need  not  allege  that 
the  fire  did  not  result  from  causes  for  which  the  insurer  was  not 
liable.*** 

(6)    Non-Payment. — ^A  petition  does  not  state  a  cause  of  action 


the  Insurer  of  the  loss  within  a.  defined 
period.  The  alleKaUon  af  the  conclu- 
Blon  at  fact  that  the  condition  was 
waived  can  only  be  dispensed  with 
when  the  (acta  averred  admit  of  no 
other  fair  conclusion. — Crescent  Ins. 
Co.  v.'Camp  et  a).  (1  Tex.  E21. 

MS.  Where  the  Insurer  pleads  In- 
vBlldlty  of  policy  for  concealment  and 
breach  of  warranty  and  the  plaintlS 
by  supptemental  petition  seta  up  a 
waiver  of  this  defense,  It  must  be 
specially  pleaded,  and  must  amount  to 
either  an  agreement  or  an  estoppel. 
If  the  acts  of  Insurer  conatltuta  an 
estoppel  the  particular  acts,  represen- 
tations or  conduct  relied  on  should  he 
pleaded  with  reasonable  certainty.— 
Texas  Banking  A  Ins.  Co.  v.  Hutchins, 
G3  Tex.  fll. 


9aa.  Although  proofs  of  loss  are  by 
the  policy  made  conditions  precedent. 
the  petition  Is  aufflclent  6n  this  point 
If  It  alleges  notice  of  the  loss,  and 
that  at  a  time  and  place  apeclfled 
proofs  were  taken  by  the  Company's 
agent,  authorized  thereto,  and  also  au- 
thorized to  settle  and  adjust  the  loss, 
who  waived  further  proof  and  prom- 
ised to  settle  the  loss.  Such  facts 
would  cHtop  the  company  from  setting 
up  failure  to  furnish  proofs. — Kast 
Texas  Fire  Ina  Co.  v.  Dyches.  68  Tei. 
GEE. 

MO.  Where  a  policy  sued  on  requir- 
ed as  a  condition  precedent  to  liability 
that  assured  ahould  furnish  proofs  of 
loss,  a  petition  to  which  the  policy 
was  attached,  and  made  a  part  thereof, 
which  failed  to  allege  compliance  with 
■uch      condition      was      demurrable.— 


Ml.  The  petition  In  an  action  on  B 
nte  Insurance  contract,  which  alleges 
facts  showing  a  parol  contract  free 
from  conditions.  Is  not  bad  for  falling 
to  allege  compliance  with  conditions. —  ' 
Niagara  Fire  Ins.  Co.  v.  Lollar,  1&«  8. 
W.  1140.  Bee  2S  Cent.  Dig.  Insurance, 
I  ie»3. 

MS.  An  allegation  In  a  complaint  in 
an  action  on  a  Are  Insurance  policy 
that  plaintiff  performed  all  the  condi- 
tions and  stipulations  of  said  contract 
or  policy, — tlje  policy  being  attached 
to  the  complaint  aa  an  exhibit,.— auf- 
dclently  alleges  the  performance  of  ^ 
conditions  stipulated  In  the  policy  to 
be  performed  by  the  assured. — London 

A  L.  Fire  Ins.   ~  ■—     "'  " 

W.   8». 


.  Schwulst,   46   S. 


H3.     A  pleading  which  sets  u 
the  assured  failed  to  perform  the  con- 
ditions In  the  policy  because  of  Ignor- 

falls  to  allege  fraud,  misrepresenta- 
tion, or  concealment,  does  not  expu»e 
Buch  failure. — Morrison  v.  Insurance 
Co.,  (Tei.)  6  S.  W.  606. 

635 — (■)  X«M      aad      OatUM      TbM*o(. 


a  that 


M4.  A  complaint  on  a  Ore  policy 
need  not  allege  that  the  Are  did  not 
result  from  causes  for  which  Inaurer 
was  not  liable.— 8t  Paul  Flr«  *  Ma- 
rine Ins.  Co.  V.  Lester.  187.  S.  W.  9«». 
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vhere  it  does  not  allege  that  the  money  sued  for  has  not  been 
paid.'" 

Pin,  Answer,  or  Affidavit  of  Defense. — The  general  rule  is  that 
no  defenses  will  be  considered  which  are  not  pleaded."'  Procur- 
ing additional  insurance  without  the  insurer's  consent,'"  that  prop- 
erty shall  be  considered  personalty,'"  fraud,"'  and  waiver  of  breach 
of  conditions  of  a  policy,"*  must  all  be  pleaded  to  be  available  aa 
defenses,  A  general  denial  puts  in  issue  all-  the  allegationa  of 
the  plaintiflE'e  pleadings,"'  "'  but  the  willful  burning  of  the  in- 
sured property  by  the  plaintiff  cannot  be  shown  under  such  a 
plea."*  "Where  the  plaintiff  alleges  that  property  belongs  to  him 
a  general  denial  will  pat  such'  ownership  in  issue  and  evidence 
can  be  introduced  to  disprove  it.*"'  Facts  pleaded  in  defense  for 
the  first  time  should  not  be  incorporated  in  a  supplemental  an- 
swer."* In  a  case  where  the  insured's  allegation  of  total  loss  was  not 
denied  by  the  insurer,  a  defense  of  failure  to  furnish  proof  of  loss 
within  the  time  prescribed  is  insnfScient  on  demurrer  since  in  such 
case  proof  of  loss  is  unnecessary  under  the  statute.**"  Failure  to 
furnish  proofs  of  loss  within  the  prescribed  time  is  no  defense 
where  it  is  not  averred  that  the  insured's  right  to  recover  is  for- 
feited by  such  failure."*  Allegations  of  indebtedness  on  the  in- 
sured property  exceeding  the  amount  stated  must  be  specifically 
alleged  by  the  in8Ut.er.**'  It  is  not  necessary  to  verify  a  plea  ad- 
mitting the  issuance  of  the  policy  but  denying  that  the  plaintiff 
is  the  person  insured.***    (For  allegations  showing  an  assigi^ent  of 

of.  Held,  that  an  Knaner  In  an  «ction 
on  a  policy  coverins  bulldtOKS  wherelD 
the  declaration  alleged  a  total  loaa, 
nhich,    without    denying   that   the    loBS 

140.     A   plea  admitting   the  laauance  was    total,    and    without    allesinK    that 

Of    an    insurance    policy,    but    denying'  the  bulldlng-a  deatroyed  were  pereonal- 

that  plalntifF  was  the  person  Inaured.  ty,  set  up  that  plalntilT  failed  to  furn- 

was  not  required  to  be  verined. — Ho-  lah  proof  of  toss  within  the  time  pre- 

Carty  v.  Hartford  Fire  Ina.  Co.,  76  S.  scribed  by  the  policy,  was  insufflclent 

'    W.  9t*.  on  demurrer,   elnce.  under  the  statute. 

M7.     In  an  action  on  a  policy  of  fire  proof  of  loss  was  unnecessary. — Contl- 

Insurance  no  defenses  not  pleaded  wlU  nental  Ins.  Co.   v.  Chase.  3S  8.  W.  SOa. 
be    considered.— Qerman    Ins.     Co.    v.  9B1.     It  was  no  defense  to  an  action 

Cain.  3T  S.  W.  S6T.  on    a  policy    that   proofs    of   loss    were 

M*.     The  alleg-atlons  In  the  answer  not    furnished   within    the   time   pres- 

In  an  action  on  an  Insurance  policy  that  orlbed  by  the  policy,  where  It  was  not 

when    It    wae    issued    there    existed    on  averred  that  assured's  right  to  recover 

the    property    Indebtedness     exceeding-  was   forfeited   by   his   failure    to   furn- 

the  amounts  stated  In  the  application,  ish  them  within   that  lime.     3S   S.  W. 

and  "that  the  amounta  of  each  of  these  602   (Civ.   App.   1S9G)   afflrmed. — Contt- 

exceaslve  Incumbrances  are  well  known  nental  Ins.  Co.  v.  Chase   (Tex  Sup.)    S4 

to  plaintiff   and    the   persons   to   whom  S.  W.  93.  89  Tex.  212. 
thp  same   are    due,    but   the   particular  9S9.     Where    defenses    alleg-ed    In    an 

amounts    thereof,    and    to    whom    the  answer  to  a  petition   on  an  insurance 

same    are   due,    are   at    this    time   un-  policy  were  available  only  in   case   of 

known   to  defendant."  are  too  general.  a  partial   destruction  of   the  property. 

— Phoenix    Assur.    Co.    of    London    v.  the   sustaining   of   exceptions   to   ouch 

UUDKer   Improved   Cotton   Mach.   Mtg.  defenses,  though  erroneous  at  the  time, 

Co.,  4S  S.  W.  ITI.  affords  no  ground  for  a  reversal  of  the 

MO.     Rev.  St.  Art.  IBTl  provides  that  Judgment  where  the  issue  as  to  a  total 

a   Are   Insurance   policy   covering   real  or  partial  loss   remained,  and  the  un- 

proparty  shall.  In  case  of  total  loss,  be  disputed  evidence   on   the  trial  showed 

considered  a  Uquldated  demand  against  a   total    loss. — Continental   Ina.   Co.    i 

the  company  for  the  full  amount  there-  AEcCuUoch,   39   3. 
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proceeds  of  policy,  see  Ann.  959.)  (For  certain  defeuseB  available 
only  in  case  of  partial  loss  affording  no  grounds  for  reversal  where 
the  principle  issue  remains,  see  Ann.  952.) 

Demurrer. — A  petition  alleging  that  the  policy  sued  on  was  issued 
to  plaintiff  is  equivalent  to  alleging  ownership  as  against  a  gen- 
eral demurrer."'  Ownership  may  be  inferred  from  other  faota 
alleged  and  the  petition  be  good  as  against  a  general  demurrer.'*' 
A  petition  alleging  that  the  insurer  insured  the  plaintiff  against 
loss  "on  their  stock  of  merchandise"  and  that  the  policies  were 
in  force  at  the  time  of  the  fire,  is  good  as  against  a  general  demur- 
rer.""   A  petition  is  demurrable ,  which  does  not  allege  that  the 


9S3.  In  ftn  action  on  a  Are  policy. 
defendant  cannot  show,  under  a  general 
denial,  the  willful  burning  of  the  prop- 
erly hy  plaintiff.— Alamo  Fire  Ins.  Co. 
V.  Heldemann  Manuf'g.  Co.,  2S  S.  W. 
RIO. 

ftM.  Supplementary  answers  are  to 
neet  matters  appearing'  for  the  fiml 
time  In  a  supplemental  pleading  of  the 
opposite  party  and  facta  pleaded  In  de- 
fense for  the  first  time  should  not  be 
Incorporated  In  a  supplemental  an- 
swer.— Philadelphia  Underwrite  r's 
Agency  of  Kire  Ass'n  of  Philadelphia 
V.    Brown,    161    S.   W,    889. 

S66.  A  policy  provided  the  Insur- 
ance company  should  only  be  liable 
for  the  Interest  or  the  assured  in  the 
property  aestroyed.  PlalntlJT  alleged 
that  the  property  belonfted  to  him  In 
a  suit  and  It  was  held  that  a  general 
denial   put  the  ownership  In  Is 


could    1 


I    dis. 


6TS. 


.  Wiley 


That  Insured  procured  other  in- 
surance without  Insurer's  consent.  In 
violation  of  the  policy,  held  a  matter 
of  defense,  and,  to  be  available^  must 
be  pleaded. — Qinnera' 
writers  of  San  Angelo, 
£  House,  147  S.  W.  ti». 

Wt.  The  provision  In  a  fire  policy 
that  property  Insured  shall  be  con- 
sidered personalty  is  defensive,  and, 
to  be  available,  must  be  pleaded. — Id. 

9S8.  A  general  denial  puts  in  1bbu« 
all  the  allegations  of  plaintiff's  plead- 
ings.—fidelity  phoenix  Fire  Ins.  Co. 
V.  Sadau.  159  S.  W.  131. 

H».  The  answer  In  an  action  to  re- 
cover the  proceeds  of  a  lire  policy, 
which  alleged  that  insured  gave  de- 
fendant an  order  upon  the  local  agents. 
directing  the  company  to  pay  defendant 
the  amount  of  a  note  executed  to  him 
by    Insured,    that    the    company    agreed 


■J  pay  h 


I   Insu 


of  policy,    

accept  If  defendant  accepted  the 
in  aettlement  of  hla  claim,  which  ha 
agreed  to  do,  held  to  allege  an  actual 
assignment  of  the  proceeds  of  the 
policy  to  defendant. — Frentlce  v.  Secur- 


ity Ins.  Co.,  163  S.  W.  92B.     See  S8  Cent. 
Die.   insurance,   I)   lEGt-lflOS. 

Seo.  In  an  action  on  a  policy  of  Are 
Insurance  which  exempts  the  company 
from  liability  for  Are  caused  by  a  hur- 
ricane, and  provides  that.  If  the  Insured 
building  shall  fall  e 


the   Insi, 


IBll      I 


where  such  policy  la  attached  as  an 
exhibit  to  the  petition,  the  Jury  should 
And  for  the  defendant  If  they  believe 
from  the  evidence  that  the  flre  was 
caused  by  a  hurricane,  though  the  an- 
swer does  not  expressly  allege  that  tho 
flre  was  so  caused,  since  that  point  is 
put  In  Issue  by  the  general  denial. — 
Pelican  Flre  Ins.  Co.  v.  Troy  Co-op. 
Ass'n,  (Tex.)    13  S.  W.  980. 

961.  Fraud  available  to  avoid  a  re- 
covery on  a  policy  must  be  specially 
pleaded,  and  only  such  fraud  as  Is 
averred  can  be  considered.— Delaware 
Ins.  Co.  of  Philadelphia  v.  Hill,  IZT  S. 
W.  283.  See  28  Cent,  Dig,  Insurance. 
II   15S1.   lE09-lSlf, 

of  the  conditions  of  a  policy  must  be 
pleaded,  to  be  available. — Mecca  Flre 
Ins."  Co.   of  Waco   V.   Moore.   128   8.  W. 


M3.  A  petition  setting  forth  that  a 
flre  policy  was  Issued  In  the  name  of 
one  of  the  petitioners,  but  that  It  was 
applied  for  and  Intended  for  the  use 
and  beneUt  of  the  estate  of  which  petl- 


agement.  and  that  the  estate  was  own- 
ed by  the  petitioner  and  others  aa 
heirs    of    the    deceased    owner,    which 

and  containing  a  further  allegation  of 
a  loss  by  tire,  states  a  good  cause  Of 
artion,  as  against  a  general  demurrer. 
^Shawnee  Flre  Ins,  Co.  v.  Chapman. 
132  S.  W.  854,  Se  2S  Cent,  Dig.  Insur- 
ance,  tl   1EG4,  1G30. 

M4.  Petition,  as  against  general  de- 
murrer, Butnclently  alleges  plaintiffs 
ownership  of  the  property  at  the  time  of 
the  tire,  by  alleging  that  defendant  in- 
sured   plalntllTs    against    loss    by    lire 
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plaintiff  was  the  owner  of  the  goods  destroyed  at  the  time  of  the 
fire.^*°  (For  allegations  stating  a  good  cause  of  action  as  against 
a  general  demurrer  in  a  suit  by  an  executor  for  the  use  of  the 
estate,  see  Ann.  963.) 

The  Reply  of  the  Insared.— Facts  showing  the  responsibility  of 
an  agent  for  an  omission  or  improper  statement  of  matters  in  an 
application,  which  are  made  warranties,  and  of  which  the  insured 
is  ignorant,  must  be  pleaded  in  reply  to  the  defense  of  breach  of 
warranty,"*  Where  the  insured  relies  on  a  ratification  by  the 
insurer  of  his  agent's  unauthorized  act  in  issuing  the  policy,  such 
ratification  need  not  be  averred  in  his  reply.*" 

Issues,  Proofs,  and  Variance — (1)  In  General. — The  defense  is 
confined  to  the  specific  matters  set  up  by  the  insurer,  where  it 
admits  the  insured  has  a  good  cause  of  action  except  in  so  far  as 
it  may  be  defeated  by  the  facts  of  the  answer  constituting  a  good 
defense,  which  may  be  established  on  the  trial."* 

(2)  Issues  and  Proof  in  Oeneral.— The  insured  cannot  prove  s 
waiver  of  a  condition  where  it  is  not  pleaded.""  Neither  is  proof 
of  waiver  of  a  condition  precedent  admissible  under  a  general  alle- 
gation of  performance.***  An  insured  is  not  entitled  to  recover 
on  proof  of  a  waiver  of  a  compliance  with  conditions  precedent 


"on  their  stock  of  merctiandlae."  and 
that  the  pollcloB  were  In  force  and 
efloct  at  the  time  of  the  Are. — Ger- 
man  Ins.  Co.  v.  Pearlstone,  4G  3.  W. 
832.  IB  Tex.  Civ.  App.  70G. 

MS.  A  complaint  In  an  action  on 
an  Insurance  policy  which  tails  to  al- 
lege that  plalntid  was  the  owner  o(  the 
premises  at  the  time  they  were  de- 
■troyed  la  good  on  general  demurrer, 
where  such  ownership  can  be  Inferred 
from  other  facta  alleged. — Northwest- 
em  Nat.  Ins.  Co.  v.  Woodward.  *B  B, 
W.  186.  18  Tei.  Civ.  App.  498, 

M6.  A  complaint  In  an  action  on  a 
policy  which  alleg-ea  that  plaintiff  was 
the  owner  of  the  goodB  destroyed  at 
the  date  of  the  Issuance  of  the  policy 
and  prior  thereto,  but  which  falls  to 
aUese  that  she  was  the  owner  thereof 
at  the  date  of  the  Are,  Is  demurrable. 
— Oerman  Ins.  Co,  v.  Bverett  <Tex. 
Civ.  App.)    36  g,  W.   12S, 

M7.  As  against  a  general  demurrer 
a  petition  which  alleges  that  the  policy 
sued  on  was  Issued  to  plaintiff  will 
be  held  equivalent  to  alleging  owner- 
ship.— German  Ins.  Co.  v.  Qlbbs  (Tei. 
Civ.    App.)    SB    S.  W.    «79. 

041 — BapUoatlos  uid  Ssplr   and  Snl. 
■•qnont    XlMMUno.       <■••    38    Oiot. 

Mr.  taannuio*,  IS  1U4,  lese,  laas. 


for  an  omission  or  Improper  statement 
of  matters  In  application,  which  are  ' 
made    warranties,    the    Insured    betne' 


iBDoraot  of  such  misstatement  and  not 
being  responsible  therefor — such  facta 
should  be  pleaded  In  reply  to  the 
breach  of  warranty  pleaded  In  defense; 
and  In  the  abaence  of  such  allegations 
and  when  such  testimony,  not  objected 
to,  was  admitted,  and  by  charge  of 
court  made  a  controlling  Issue  and  a 
verdict  based  on  such  testimony  and 
charge  was  rendered,  a  Judgment  there- 
on will  be  reversed. — Texaa  Backing  & 
Ins.  Co.  V.  Stone.   4B  Tei.   4. 

ses.  Where  an  Insured  relies  on  a 
ratin  cation  by  the  Insurer  of  his 
agent's  unauthorized  act  In  Issuing  the 
policy  he  need  not  aver  such  ratlflca- 
tlon  In  his  reply. — Hanover  Fire  Ins. 
Co.  v.  Shrader  (Tex.  Civ.  App.)  S3  8. 
W.   S14.  n  Tei.  Civ.  App.  25E. 

046 — Isanaa,  Proofs  and  TarUno*.  <••• 
aa  Coit.  IMf.  In«Qzano«,  5S  1B54, 
1B3S-1M4.) 

S70.  It  was  error  to  allow  plalntlft 
to  prove  the  waiver  of  a  condition  of 
the  policy,  where  he  did  not  plead  such 
waiver. — German  Ins.  Co.  v.  Daniels 
(Tex.  Civ.  App.)    BS  S.  W.  649. 

on.  Where  the  complaint  In  an  ac- 
tion on  a  Are  policy  requiring  proof  of 
lOBa  by  the  Insured  alleges  compliance 
with  the  condition  by  the  plalntllTs, 
It  la  error  to  admit  In  evidence  proofs 
or  loss  signed  by  one  of  the  plaintiffs 
and  a  third  peraon,  who  has  no  Inter- 
eat  In  the  property.— CI  Uzens'  Ins.  Co. 
V.    Shrader,    33    S.   W.    B84. 
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when  he  pleads  such  compliance."^  "Where  the  only  issue  was 
whether  the  insurer  had  waived  a  right  to  insist  upon  a  forfeiture, 
a  general  denial  was  sufficient  to  require  the  court  to  consider  a 
stipulation  in  the  policy  that  the  insurer  should  not  be  held  to 
have  waived  any  of  its  provisions  by  any  act  relating  to  an  exam- 
ination as  to  liability  and  appraisement  of  the  property.'*'  An  in- 
surer must  specially  set  up  the  provision  in  its  policy  that  failure 
to  make  proofs  of  loss  shall  work  a  forfeiture  and  allege  their 
breach,  if  it  wishes  to  avail  itself  of  such  defense."*  Proofs  of 
loss  signed  by  one  of  the  plaintiffs  and  a  third  person  who  has  no 
interest  in  the  property  are  not  admissible  under  an  allegation  of 
compliance  with  the  condition  requiring  proofs  of  loss."'  It  is 
no  defense  that  proofs  of  loss  were  not  furnished  within  the  time 
prescribed  by  the  policy  where  it  is  not  alleged  that  the  insured's 
right  to  recover  was  thereby  forfeited."^  Under  an  allegation  that 
satisfactory  proofs  of  loss  were  furnished  and  the  further  allega- 
tion that  such  method  of  determining  loss  was  waived  by  the  in- 
surer and  that  such  insurer  failed  to  carry  out  or  insist  upon  the 
carrying  out  of  said  provision,  the  acceptance  of  proofs  of  loss 
without  objection  to  the  want  of  appraisal  and  the  fact  that  the 
insurer  had  not  required  an  arbitration  to  which  it  was  entitled, 
may  be  proved,*"  A  court  may  ignore  a  defense  that  the  insured 
was  not  the  sole  owner  of  the  building  if  it  is  not  pleaded.*'*  A 
defense  that  the  property  insured  was  community  property  and 
not  the  wife's  separate  property  as  represented,  must  be  pleaded 
and  it  is  not  covered  by  a  plea  that  the  applicant  made  false  rep- 
resentaUoDS  as  to  title,'*"  Evidence  of  non-payment  of  premiums 
is  inadmissible  in  the  absence  of  a  plea  of  failure  of  considera- 
tion,'^* A  policy  is  admissible,  under  a  general  denial,  to  prove  by 
an  endorsement  thereon  that  the  insured  had  assigned  it,  the 
latter  having  alleged  ownership.*"  Under  the  statute  a  defense 
of  fraud  or  misrepresentation  is  unavailable  in  the  absence  of 
pleading  or  proof  that  the  insurer  had  been  misled  or  had  been 
caused  to  waive  or  lose  any  valid  defense.*"  It  is  not  necessary 
to  plead  that  the  false  statement  was  unintentional  to  enable  an 
insured  to  introduce  evidence  to  that  effect  in  a  case  defended  on 
the  ground  of  false  swearing.**^  An  allegation  that  an  incorporated 
insurance  company  undertook  and  promised  to  pay  the  insured  a 

plea  of  want  or  failure  of  connldera- 
Clon,  evidence  of  non-payment  of  prem- 
iums !■  InadmlBslble. — Phoenix  Ins.  Co. 
V.   Hague,   3*   3,  W.   6B4. 

974.  Where  plalntlfT  hu  nlleKed  the 
ownership  of  a  policy,  which  for  some 
reason  la  In  the  possession  of  defend- 
ant, the  policy  Is  admissible,  under 
a  general  denial,  to  prove  by  an  en- 
dorsement thereon  Chat  plalntlfT  had 
aEsIgned  It  to  another. — German  Ins. 
Co.   V.   GIbhs.   3S   a.  W.  e7( 
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certain  sum  is  sufficient  to  authorize  evidence  siiowing  such  a 
promise  made  in  any  manner  which  could  bind  the  corporation 
which  can  onlj^  act  through  an  agent."^' 

Variance. — Where  the  allegation  was  that  the  policy  was  assigned 
to  a  certain  firm  but  the  evidence  showed  that  it  was  to  a  member 
of  the  firm  individually,  the  variance  was  material.'^'  A  slight 
variance  in  the  number  of  the  policy  offered  in  evidence  and  the 
copy  attached  to  the  petition  is  immaterial. •'*  Where  the  insured 
alleged  a  requirement  as  to  an  inventory  was  waived  on  a  certain 
day  but  the  evidence  showed  it  was  waived  two  weeks  later,  there 
was  no  variance."*  A  material  misdescription  of  the  property  in- 
sured as  set  ont  in  the  petition  and  as  shown  by  the  proof  con- 
stitutes a  variance.*^"  In  the  absence  of  pleading  setting  up  the 
mistake  evidence  showing  the  loss  of  property  located  in  a  dif- 
ferent building  than  that  described  in  the  policy  is  inadmissible.*" 


97S.  In  an  action  on  &  policy  of  Are 
Insurance  which  forbade  BBslsnment 
of  the  policy  wlttiout  consent  of  de- 
fendant, plain tlffB  alleg-ed  that  with 
defendant's  consent  the  policy  was  aa- 
slgned  to  tbe  firm  of  L.  A  Co,  The 
policy  offered  In  evidence  showed  that 
the  asHlgnment  was  to  L.  Indlylduall; 
and  not  to  L.  &  Co.  Held,  that  the 
court  erred  In  admitting  It,  tbe  var- 
iance being  material. — Nla^ra  Ins.  Co. 
V.    Lee   <Tei.)    11    8.   W.    lOH. 

Vre.  An  allesatton  that  an  Incor- 
porated Insurance  company  undertook 
and  promised  to  pay  tbe  plaintiff  a 
certain  sum  la  sufficient  to  authorize 
evidence  showing  such  a  promlsa  made 
In  any  manner  which  could  bind  a 
corporation  which  can  only  act  through 
an  Hsent. — St.  Paul  Fire  &  U.  Ina.  Co. 
V.   UcQregor,   B3   Tei.   3B9. 

977.  Under  Bev.  St.  ISll,  Art.  4949. 
a  defense  of  fraud  and  mlsrepreaenta- 
tlons  In  proofs  loss  held  unavailable, 
where  there  was  no  pleading-  or  proof 
that  the  Insurer  had  been  misled,  or 
had  been  cHused  thereby  to  waive  or 
lose  any  valid  defense  to  the  policy. — 
Fldellty-Phoenlx  Fire  Ins,  Co.  v.  Sa- 
dau,  187  S,  W.  334. 

STS.  In  an  action  on  an  Insurance 
policy  excepting  loss  by  Are  resulting 
from  certain  speclned  causes,  where 
the  policy  Is  made  an  exhibit  to  the 
petition,  defendant  cannot  object  to 
evldeni 


and,  if  there  were  other  insuranoe.  then 
to  three-fourths  of  the  loss,  and  pro- 
vided, also,  for  exemption  In  case,  ot 
Are  occasioned  by  Invasion,  Insurrec- 
tion, etc.  In  the  description  ot  the 
policy  In  the  petition,  there  was  no 
mention  of  the  provisions  above  refer- 
red to,  and  the  general  words  "atoek 
of  goods"  were  used,  while  the  policy 
was  for  the  Insurance  of  a  "stock  ot 
merchandise."  consisting  of  certain 
goods  therein  enumerated.  Held,  that 
the  variance  was  not  such  as  to  have 
misled  the  Insurer  and  the  policy  was 
Bdm  1b Bible  In  evidence. — Pelican  Iiw. 
Co.  v.   Schwarti,  1»  S.  W,  S74. 

Bsa  Wliere  a  petition  descrllied  the 
property  Insured  and  burned  as  a  shln- 
gle-roof  frame  building  and'  founda- 
tions, occupied  as  a  private  barn,  about 
40  a  feet  from  plalntlfTs  residence, 
proof  showing  the  building  destroyed 
to  have  been  constructed  partly  of 
logs  &nd  partly  of  oak  and  pine  lum- 
ber, covered  with  a  board  roof,  and 
situated  about  319  feet  from  plaintiff's 
residence,  consltuted  a  variance. — Un- 
derwriters' Fire  Asa'n  v.  Henry,  79  S. 
W.  1072, 

Ml.  In  an  action  on  a  policy  Insur- 
ing property  located  In  a  certain  bulld- 
Ins,  where  there  was  no  pleading  al- 
leging   mistake    In    the    terms    of    the 


,    It    ■ 


:   evl- 


irlai 


the    petition    i 


t  the  dre 


destruction  of  prop- 

a  different   building   than   the 

:rlbed    In    the    policy,    and    that 

It    should.       defendant  knew   at  the   time   the  con- 


by  any  ot  the  excepted  causea,  since 
under  the  pleadings  and  exhibit  de- 
rendanC  must  have  known  that  the  ac- 
tion waa  based  on  the  policy,  and  that 
It  would  be  offered  In  evidence. — Phoo- 
hlx   Ins,  Co.  V,  Boren,  18  S.  W.  484. 

97t.  An  Insurance  policy,  on  which 
suit  had  been  brought,  limited  the  lia- 
bility of  the  Insurer  to  three-fourths  of 
the    value   ot   the   property   destroyed. 


t  the  .      . 

not  located  In  the  building  described 
therein,  and  te  submit  the  questions 
of  mistake  and  fraud  raised  by  such 
evidence  to  the  Jury.^Aetna  Fire  Ins, 
Co.  V.  Brannon,  81  S.  W.  BBO. 

MS.  Where,  In  an  action  on  a  flro 
policy,  plaintiff  alleged  an  agreement 
iKtween  himself  and  Insurer's  agent. 
whereby  a  requirement  of  the  policy 
as  to  an  Inventory  was  waived  on  De- 
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Where  a  policy  excepts  loss  resulting  from  certain  specified  causes 
and  it  is  made  an  exhibit  to  the  petition  the  inaurer  cannot  object 
to  its  introduction  in  evidence  on  the  ground  of  variance  or  sur- 
prise,*'*   In  a  case  where  a  petition  failed  to  set  up  the  coinsurance 


cember  le,  1S9!,  evidence  tending  t 
Bliow  auch  waiver  on  the  lat  of  Jar 
uury,  1900.  did  not  amount  Co  a.  vai 
~    t   Ass'n   of   Philadelphia   ' 


Maatem 


I.  83  S.  W.  < 


aurance  policy,  the  only  Issue  was 
whether  the  company  had  waived  th- 
rlght  to  InalHt  upon  a  forfeiture,  the 
general  denial  pleaded  by  It  was  auf' 
fIclenC  to  require  the  court  to  conaldar 
a  stipulation  in  the  policy  that  the 
company  should  not  tie  held  to  have 
waived  any  provision  or  condition  by 
any  requirement,  act,  or  proceeding  re- 
lating to  an  examination  as  to  liability 
and  any  appraisement  of  the  property. 
— Germania  Fire  Ins.  Co.  v.  MoChrlBty, 
101  a.  W.  S22.  Bee  28  Cent,  Dig.  In- 
aurance,  1  1632. 

964.  Where  the  defense  that  the  In- 
sured was  not  the  solo  owner  of  the 
building  Is  not  pleaded,  the  trial  court 
may  properly  Ignore  It,  thoug-h  estab- 
U&hed  by  the  evidence.  In  submitting 
the  issues  to  the  Jury. — American  Cent. 
Ina.  Co.  V,  Murphy,  81   B.  W.  968. 

MB.  A  policy  oflered  In  evidence 
showed  the  number  to  be  300,012,  and 
contained  marginal  flgures,  tl.600.  cor- 
responding  to  the  averments  In  a  peti- 
tion. A  copy  of  the  policy  attached  to 
the  petition,  and  referred  to  aa  part 
of  It,  recited  the  amount,  tl,S0O.  but 
appeared  to  be  numbered  SOO.OOl,  and 
contained  marginal  figures  tl,00O.  Held, 
that  the  variance  was  Immaterial.^ — 
Hanover  Fire  Ins.  Co.  v.  Shrader.  21 
8.  W.  1100.     11  Tei.  Civ.  App.  2B5. 

BBS,  Where  a  policy  of  Insurance 
provided  that  If  the  Interest  of  the  ap- 
plicant was  not  the  absolute  owner- 
ship. It  must  be  BO  represented,  the 
defense  that  the  property  Insured  was 
community  property,  and  not  the  wife's 
separate  property,  as  represented,  must 
bo  pleaded,  and  Is  not  covered  by  a 
plea  that  the  applicant  made  false  rep- 
resentations as  to  title. — German  Ins. 
Co.  V.  Hunter  (Ten,  Civ.  App.)  32  S. 
W.  344. 

987.  Where  plaintiff  In  an  action  on 
a  Are  policy  pleaded  compliance  with 
conditions  precedent  relating  to  the 
furnishing  of  proofs  ot  loss  required, 
and  the  evidence  showed  a  failure  to 
comply  with  all  such  conditions,  plsln- 
tltr  was  not  entitled  to  recover  on 
proof  of  a  waiver  thereof. — St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Hodge,  TO 
S.  W.  ET4,  rehearing  denied  71  S.  W. 
SS6. 

BSa  Proof  of  a  waiver  ot  the  condl- 
..dltlons  precedent  to  an  action  on  a  tire 
policy  Is  not  admissible  under  the  gen- 
eral   allegation    ot    performance.      Re- 


hearing, TO  8.  W.  ST4,  denied.— St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Hodge.  71  B. 

W.   3SB. 

S8B.  In  a  suit  on  a  policy  provldlns 
that  failure  to  make  proota  of  loss 
shall  work  a  forfeiture,  defendant  must 
specially  set  up  such  provisions  In  Its 
answer,  and  allege  their  breach.  If  It 
wishes  to  avail  Itself  of  such  defense, 
though  plalnllff  has  alleged  that  ha 
furnished  said  proof,  and  has  made 
the  policy  an  exhibit. — Phoenli  Assur, 
Co.  of  London  v.  Deavenport  (Tei.  Civ. 
App.)    41   8,  W.    SB9.  16   Tex.   Civ.  App. 

BSO.  Where  the  insurer  seeks  to 
avoid  liability  by  reason  of  false  swear- 
ing of  the  Insured.  It  Is  not  necessary 
for  the  Insured  to  plead  that  the  false 
statement  was  unintentional,  to  enable 
him  to  Introduce  evidence  to  that  ef- 
fect.— Phoenix  Ins.  Co.  v.  Swann,  41 
S     W.    619. 

981.  The  acceptance  of  proofs  of  loss 
without  abjection  to  the  want  of  an  ap- 
praisal by  arbitrators,  and  the  fact 
that  the  Insurer  had  not  required  an 
arbitration  to  which  It  was  entitled, 
may  be  proved  under  allegations  that 
"satisfactory  proofs  ot  loss  were  fur- 
nished." and  that  each  method  ot  de- 
termining loss  was  "waived  and  dis- 
pensed with  by  defendant,  •  •  • 
and  defendant  utterly  failed  to  carry 
out  or  Inalat  upon  the  carrying  out 
of  said  provision." — Virginia  Fire  A 
Marine  Ins,  Co.  v.  Cannon,  46  B.  W. 
945,  18  Tei.  Civ.  App.  GS8. 

en.  The  defense  Is  confined  to  Che 
specldc  matters  set  up  by  defendant, 
where  It  files  an  admission  under  the 
rules  admitting  that  plain tlC  has  a 
good  cause  of  action  In  the  petition, 
except  BO  far  as  It  may  be  defeated  by 
the  tacts  ot  the  answer  constituting 
a  good  defense,  which  may  be  estab- 
lished on  the  trial. —Phoenix  Aesur.  Co. 
of  London  v.  Hunger  Improved  Cotton 
Mach.  Mfg.  Co.,  49  8.  W.  271. 

649 — rrssnmptlonB     and     Sardaa     ot 
Proof.    (■••  SB  Os&t.  lUg.  dsnraBos, 
S5  ISBfi,  1648-1666.) 
SS3.     In  an  action  on  a  policy  of  Are 
Insurance  which  exempts  the  company 
from  liability  for  fire  caused  by  a  hur- 
ricane, and  provides  that,  if  the  Ineur- 


of  a 


I,  the  li 


shall  c 


I,  the 


Jury  should  be  Instructed  that  the 
burden  of  proof  Is  on  the  plaintiff  to 
show  by  the  preponderance  of  evidence 
that  the  Are  was  not  caused  by  hurri- 
cane, or  by  the  tall  of  the  building. — 
Pelican  Fire  Ins.  Go.  v.  Troy  Co-op 
Ass'n,    (Tex.)    13   S.  W.   980. 
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clauses  and  exemption  in  case  of  invasion  or  insurrection  and 
used  the  words  "stock  of  goods"  instead  of  "stock  of  merchan- 
dise" the  variance  could  not  have  misled  the  insurer  and  the 
policy  was  admissible  in  evidence."* 

Presomption  and  Borden  of  Proof. — In  general,  the  insured  need 
only  prove  "his  insurance  and  his  loss  under  it,  and  the  burden  is 
then  on  the  insurer  to  establish  its  defenses  as  alleged.'"''*  The 
insured,  to  make  out  a  prima  facie  case  need  not  negative  his  fail- 
ure to  comply  with  all  the  stipulations  of  the  policy.'"'  The  bur- 
den is  on  the  insurer  to  prove  the  insured's  breach  of  conditions,"' 
over-valuation,""  that  the  fire  occurred  at  a  time  when  the  policy 
required  the  books  to  be  kept  in  the  safe,""'  to  show  loss  by  theft 
under  a  clause  exempting  the  insurer  from  liability  for  such  loss,*"" 
to  show  that  the  insured  caused  or  procured  the  destruction  of  the 
property.""  ^""^  *"  There  is  no  presumption  that  the  owner  of  in- 
sured property  causes  the  property  to  be  burned  whenever  it  is 
lost  by  fire — in  fact  the  contrary  presumption  exists.'"""     The  in- 


RM.  Where,  In  an  action  on  a  Are 
Insurance  policy,  defendant,  to  secure 
the  rlitht  to  open  and  close,  filed  an 
admtHslon,  under  a  rule  of  court,  that 
plaintiff  waa  entitled  to  recover  UDlesa 
defendant  estaHlahed  one  or  more  of 
the  defenses  afflrma lively  pleaded  by 
II,  one  of  which  whs  a  breach  of  the 
contract,  the  burden  was  on  defendant 
to  establish  a  substantial  breach  br 
plaintiff.— Phoenli  Assur.  Co.  v.  Sten- 
aon,  78  S.  W.  866.  34  Tax.  Civ.  App. 
<7]. 

BOT.  W^ere  defendant.  In  an  action 
on  a  policy,  alleg-es  that  the  building 
insured  was  burned  throush  the  sgency 


1000.  In  an  action  on  a  policy,  the 
burden  waa  on  Insurer  to  prove  thdt 
plalntltTs,  or  one  of  tlietn,  caused  or 
procured  the  destruction  of  the  prop- 
erty.— Id. 

1001.  Under  a  fire  policy  exemptlntf 
Insurer  from  liability  for  loss  caused 
by  theft,  the  burden  Is  on  Insurer  to 
show  loss  from  such  cause. — Mllwau- 
liee  Mechanics'  InB.  Co.  v.  PrOBch.   ISO 


loOfl.    Where  an  1 

lollcy 


3  clau 


of  the  0 


e  It.— Alar 


,  the 


I  Fire  I 


1  him 


,    28    S, 

ne.  In  an  action  on  a  (Ire  policy, 
the  defendant  was  bound  to  establlah 
Its  defense  that  plaintiff  set  Are  to 
the  house  by  a  preponderance  of  the 
evidence,  but  not  beyond  a  reasonable 
doubt, — Mott  V.  Spring-  Garden  InS.  Co., 
IG4  S,  W.  «B8.  See  ZB  Cent.  Dig-  In- 
surance,   II    16BE-164e. 

N7.  The  fact  that  the  Insured  tiled 
a  waiver  of  service  In  foreclosure  pro- 
ceedings was  not  proof  that  he  knew 
of  the  commencement  of  such  proceed- 
ing s.— Philadelphia  Undarw  r  1 1  e  r  s' 
Agency  of  the  Fire  Ass'n  of  Philadel- 
phia v.  Neurenberg,  144  B.  W.  357.  See 
28  Cent.  Dig.  Insurance,  ii  16E5-I44G. 

W8.  In  an  action  on  a  Are  policy. 
the  burden  was  on  the  Insurer  to 
prove  platntHTs  breach  of  conditions. 
— Northern  Assur.  Co.  of  Liondon  v.  Ap- 
plegate,  14fi  S.  W,  2S6. 

BM.  The  burden  of  proof  of  Insur- 
er's plea  of  overvaluation  Is  On  It. — 
Delaware  Ins.  Co.  of  Philadelphia  v. 
Hill.  IZ7  8.  vr.  283.  Bee  IS  Cent,  Dig. 
Insurance.  II  ie6E-l$4B. 


to  keep  his  books  In  a  fireproof  safe  at 
night  and  at  all  times  when  the  house 
was  not  open  for  business,  the  burden 
n-as  on  the  Insurance  company,  claim- 
ing a  breach  of  such  clause,  to  show 
that  the  Ore  occurred  at  a  time  when 
the  policy  required  the  books  to  be  kept 
In  the  safe.— First  Nat,  Bank  v.  Cle- 
land.  Si  S.  W.  SS7,  3B  Tei,  Civ.  App. 
478. 

lOOS.  In  an  action  on  an  Insurance 
policy,  plaintiff,  to  make  out  a  prima 
facie  case,  need  not  negative  his  fail- 
ure to  comply  with  all  the  stipulations 
of  the  policy. — Phoenix  Assur.  Co.  of 
London,  England,  v,  Coffman.  32  3.  W. 
810.     10  Tex.   Civ.  App.    631. 

1004.  In  an  action  on  a  policy  of  Are 
Insurance,  plaintiff  need  only  prove 
his   Insurance   and    his   loss   under   11, 


and  t 


1  the 
defenses  as  alleged, — 
Sullivan  V,  Hertford  Fire  Ins.  Co.,  34 
8    W.   999, 

1006.  There  Is  no  presumption  that 
the  owner  of  Insured  property  burns 
or  causes  the  property  to  be  burned 
whenever  It  Is  lost  by  fire.  The  con- 
trary presumption  exists. — Dwyer  v. 
Continental  Ins.  Co.,  67  Tex.  IBl.  • 
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surer  is  bound  to  establish  that  the  insured  set  fire  to  the  building 
by  a  preponderance  of  the  evidence,  but  not  beyond  a  reasonable 
doubt.""  The  fact  that  an  insured  filed  a  waiver  of  service  in 
foreclosure  proceedings  is  not  proof  that  ha  knew  of  the  com- 
mencement of  such  proceedings."'  Under  the  statute,  where  the 
property  is  a  total  loss,  no  showing  or  proof  of  the  amount  of  the 
loss  is  necessary."""  Where  a  policy  provides  for  non-liability  for 
fire  caused  by  a  hurricane  and  that  the  insurance  shall  cease  if  the 
building  shall  fall  except  as  a  result  of  a  fire,  the  burden  of  proof 
is  on  the  insured  to  show  by  a  preponderance  of  the  evidence  that 
the  fire  was  not  caused  by  hurricane  or  by  the  fall  of  the  building.'** 
In  a  case  where  the  insurer  admitted  that  the  insured  was  entitled 
to  recover  unless  the  insurer  established  one  or  more  of  the  de- 
fenses pleaded,  one  of  which  was  a  breach  of  the  contract,  the 
burden  was  on  the  insurer  to  establish  a  substantial  breach  by  the 
insured.'** 

Admissibility  of  Evidence — (1)  In  Oeneral. — Evidence  that  an- 
other insurance  company  has  paid  its  policy  is  not  admissible.""* 
The  question  whether  the  insured  had  answered  truthfully  all 
questions  asked  him  by  the  agent  at  the  time  the  policy  was  writ- 
ten is  irrelevant  where  there  was  no  written  contract.'""  An  oflfer 
of  compromise,  referiing  to  a  forfeiture  by  misrepresentations  and 
the  uncertainty  of  litigation  as  reasons  therefor,  is  not  admissible 


1006.  Under  Vernon's  SayleB'  Ann. 
Civ.  SL  1S14.  Art.  4BT1.  where  the  In- 
■ured    premlBes   are   a    total    loss,    no 


<>*B— a  fl  ml  wdMUty  of  STtaano*.  <A) 
m  Oanaisl.  (Sm  OS  Omt.  Dig.  In. 
■oraBoa  H  ISSC,  ISeS,  1«76,  IMS- 
1706.) 

1007.     Where  plelntlfT,  buIiik  for  ths 
lOHs  of  wheat  Insured  by  8  policy  pro- 
vldlnir    that    U    should    be    void    If    the 
wheat    WHS    or    should    become    !ncu 
bored    by    a   chattel    mortgaKe,  flled 
unsworn   plea  that  there  was   no  c 

cause   the  note  which   it   purported 
secure  had   nol   been   delivered  to   i 
mortsaKee,    to    which    defendant    made 
no  exception.  It  was  not  error  to  allow 
plaintIR  to  Introduce  evidence  Hhowln< 


she  save  a  mortg-ase.  She  teattfled  that 
she  sent  for  the  agent,  showed  him  the 
furniture,  end  told  him  she  wanted  an 
additional  (100  on  the  furniture  be- 
sides the  tSOO  Bhe  was  carrying;  that 
she  told  him  because  she  "had  bought 
this  new  furniture,  and  wanted  to  se- 
cure the  tlOO";  and  that  he  advised 
her  not  to  Insure  the  furniture,  and  to 
carry  only  the  t600.  Held  admissible 
to  show  that  the  "new  furniture"  was 
not  intended  by  the  parlies  to  be  In- 
cluded with  that  Insured. — Phoenix  Ins. 
Co.   V.   Dunn,    41    S.   W.   lOS. 

lOOa.  Where,  on  a  Bale  of  real  es- 
tate, the  vendor  assigned  an  Insurance 
policy  to  the  purchaser,  with  the  con- 
sent of  the  Ineurance  company,  evl- 
of    the    previous    understanding 


and   8 
belwc 


.    the 


BBllnt 


company  i 
ilble,  in  a  sub- 
sequent action  by  the  purchaser  on  the 
policy,  to  show  what  property  was  In- 
tended   to    be    covered    thereby,    unless 


that  such  note 

had  not  been  delivered. 

the  vendee  knew  of  the  same  when  he 

Judgment    (Ci 

.    App.    1899)    b4    8.    W. 

took     the    transfer.— Connecticut     Fire 

JOO,  afflrmed.- 

insurance  Co.   of  North 

ins,  Co.  V.  Hllbranl.  73  S,  W,  BBS, 

1010.      The  question  whether  an  agent 

Tex.   390. 

of  an  insurer  assented  to  the  insurance 

lOM.     In   an 

of  property  while  in  s  particular  build- 

furnllure.  pro> 

ding  that   It   should   bo 

ing    must    be    determined    from    what 

void    If    the    p 

operty    was    mortgaged. 

he  said  and  did  In  the  negotiations,  and 

n  the  policy.  It  appear- 

not   from   any   uncommunlcated  Inten- 

eil  that,   after 

Ihe   policy   was   iBsued. 

tions.— Aetna    Ins.   Co.    V.    Brannon.    BS 

Injured  bought 

a.  W.  11167.                                                 ,_, 
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under  a  cl&im  of  waiver  of  a  failure  to  produce  an  inventory  and 
of  a  breach  of  an  iron-safe  clause.""*  (The  best  evidence  that  the 
house  burned  (criminally)  was  insured  is  the  policy  and  where  it 
could  not  be  produced,  testimony  that  it  was  insured  is  objection- 
able as  secondary."")  A  letter  by  the  insured's  attorney  to  the 
insurer  saying  he  knows  no  reason  why  the  policy  should  not  be 
paid  in  full  is  not  objectionable  as  the  expression  of  a  legal  opin- 
ion.^"'* 

(2)  Policy  or  Other  Contract. — The  holder  of  a  policy,  claiming 
it  under  written  transfers  indorsed  thereon,  who  makes  such  policy 
and  transfers  an  exhibit  in  the  petition,  may  read  the  same  in  evi- 
dence without  proof  when  the  genuineness  of  the  transfers  is  not 
denied  under  oath.*"*'  A  clause  attached  to  a  policy  and  mentioned 
therein  is  admissible  in  evidence.'"*"  Evidence  that  an  applicant 
for  a  policy  had  not  received  prior  to  a  loss,  any  notice  of  the  can- 
cellation of  his  policy  is  not  admissible.'"'  Where  the  insurer 
claims  that  a  policy  has  been  canceled  by  mutual  consent  in  a  con- 
versation between  its  agent  and  the  insured,  the  latter's  explana- 
tion that  he  understood  the  policy  was  void  only  during  certain 
foreclosure  proceedings  is  admissible  where  the  conversation  was 
somewhat  ambiguous.""  The  undisclosed  intention  of  the  insurer's 
general  agent  when  the  contract  was  made  is  not  admissible  under 
an  issue  whether  the  policy  became  effective  before  approval  by, 
such  agent,*"* 

(a)  Ag  to  Fraud  and  Misrepresentations. — Conversations  which 
are  the  basis  of  renewal  policies  are  admissible  on  the  issue  of 
misrepresentations  and  concealment,  although  held  years  before 
the  issuance  of  the  policy.""* 

(3)  As  to  a  Transfer  of  Policy. — A  statement  by  an  insured 

lOll.    In  an  action  on  an  Insurance  compBoies  was  not  given  p«,rt  of  the 

policy,   a  letter   writtsn   by   plalntlfTs  ,  Insurance   -was    properly    excluded,    an 

attorney    to     the    defendant    company.  the  defendants  liability  was   not  made 

saying    he    knows    no    reason    why    the  to  depend  on  the  contract  between  the 

policy  should  not  be  paid  In  full.  I9  not  agents. — Blake      v.      Hamburg-Bremen 

objectionable    In    evidence    as    the    es-  Fire  Ins.  Co,    (Tex.  Sup,)    i  3.  W.   368. 


lalon  of  a  legal  opinion,  _  _ 
Co.  V.  Fllie,  78  S.  W.  370,  34  Ten,  1 
App,   214. 

1018.     The  letter  constltutlnR  oni 
a  aeries  of  four  bearing  on  the  trt 
objectionable   as 


1014.    An  offer  of  compromise  of  a 
Insurance    claim,    referring    to    a    foi 

other    undisclosed     defense,     anfl     eut 
y  of  llllgst 


levant  or  Immaterial  .—Aetna  los,  Co,       [J.i^f^lr^'"''  *^'""?r°™ '^^;  '\".'"  *''"''; 
Fitze,  78  S,  W,  370.  S4  Toi,  Civ,  App, 


214"."     '  '"  "'   '■■"'"■"'  .~.,  vj..,  nyti.       failure  to  produce  an  Inventory,  and 


with    whom   plaln- 


™      ....   ^«.,.    -.u.    wnom   p,a>n-  „        .   ,    ^    the    Iron-BBte    clause,— Con- 
attempted    to    effect    additional    lo-  "r^"'"'    ^"-  ,*;''>:it*^''nT'TS:urln.e- 
surance  being  a  aubagent  of  defendant  J^,  "■   ,f,«f    ^»    Cent.    Dig.    Insurance, 
acting  under  another  agent  at  the  sa^e  "  ieJ.!-ibi4, 

place,  and  there  being  an  agreement  be-  lOlB.  Testimony  that  mortgagee,  an 
tween  the  agent  and  aubagent  that  Insurance  company.  Issued  a  policy  and 
such  additional  insurance,  when  ap-  sent  a  bill  for  the  premium  held  com- 
piled for,  should  be  divided  among  de-  petent  to  show  agreement  by  It  to  at- 
fendant  and  two  other  companies,  for  tend  to  the  Insurance  on  premises  cov- 
whlch  the  principal  agent  was  also  ered  by  another  deed  of  trust  executed 
acting,  evidence  oftered  by  plaintiff  at  the  same  time, — Commonwealth  Fire 
tending  to  show  why  one  of  the  other  Ins.  Co,  v,  Ohenchaln.  151  S.  W.  (ll. 
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over  a  telephone  to  some  one  at  the  agent's  office  that  there  had 
been  a  transfer  of  a  policy  and  that  the  agent  would  agree  thereto 
is  not  hearsay  but  is  a  part  of  the  res  gestae.'*"* 

(4)  What  Property  Included. — Where  a  vendor  of  real  estate 
assigned  the  policy  to  the  vendee,  with  the  consent  of  the  insurer, 
evidence  of  the  previous  underetanding  and  course  of  dealing  be- 
tween the  insurer  and  vendor  is  not  admissible  in  a  subsequent 
action  by  the  vendee  on  the  policy,  to  show  what  property  was  in- 
tended to  be  covered,  unless  the  vendee  knew  of  the  same  when  he 
took  the  transfer."""  (For  evidence  tending  to  show  that  certain 
"new  furniture"  was  not  intended  to  be  covered  with  the  fumi-, 
ture  already  insured,  see  Ann.  1008.) 

(5)  Aa  to  Additional  Intnruice. — ^Evidence  that  the  insured  noti- 
fied the  insurer,  before  issuance,  of  bis  intention  to  tabe  out  other 
insurance,  is  inadmissible  as  varying  a  written  contract,  where 
the  latter  stipnlates  against  other  insurance.""  Parol  evidence  to 
show  the  execution  but  not  the  contents  of  other  policies  is  admis- 
sible."*''* An  admission  by  the  insured  that  he  had  obtained  other 
insurance  is  competent  as  original  evidence,'""'  Where  the  insurer 
claimed  other  insurance  the  admission  in  evidence  of  the  insured's 
affidavit  appended  to  his  proof  of  loss  to  another  insurance  com- 
pany is  proper.'*"     (For  evidence  tending  to  show  why  certain 


by    insurod,    after 


lOlB.  Bts 
caUInK  offlci 
telephone  and  Informing  some  one 
there  of  a.  transfer  of  the  policy,  that 
the  policy  was  trguisfflrred.  and  that 
the  asent  would  agree  thereto,  held 
not  hearsay,  but  a  part  of  the  res 
Kestae. — Northern  Aseur.  Co.,  L.lnilted. 
Of  lAindon  V.  Morrison,   16Z  S.  W.  411. 

lOlT.  Testimony  by  Insured  bh  to 
the  purpose  for  which  a  room  Inside  of 
another  was  built  held  admissible  be- 
ing a  statement  of  fact,— -Hanover  Fire 
Ins.  Co.  of  New  York  v.  Hult.  1T6  3. 
W.  486. 

lOia.  It  is  not  competent  to  Im- 
peach a  witness  by  proving  that  he  has 
been  indicted  for  a  felony  or  other 
crime,  but  the  Inquiry  should  be  con- 
fined to  proof  of  general  reputation  for 
truth.— Western  Assur.  Co.  v.  Hlllyer- 
DeutBCh-Jarratt  Co.,  1ST  8.  W.  S18. 

lOltf.  In  an  action  on  policy  on  slock 
of  lumber  which  Insurer  claimed  to  be 
void  for  want  of  Inventory  required 
by  policy,  evidence  that  before  lis  is- 
Buance  Insurer's  agent  told  Insured 
what  Inventory  should  contain,  that  he 
followed  such  Instruction,  and  that  his 
Inventory  was  approved  by  agent  held 
admissible.— Camden  Fire  Ina  Co.  v. 
Yarborouph.   182   8.  W.    BE. 

lOBO.  Where  defendant  pleaded 
avoidance  of  the  policy  sued  on  by 
breach  of  a  provision  against  other  in- 
surance, parol  evidence  to  show  the 
execution,  but  not  the  contents  of  auch 
other   policies,    was   admissible, — Phll- 


W,  899. 

IMl.  An  admission  by  plaintiff  that 
he  had  obtained  other  Insurance  COD- 
rary  to  a  provision  In  the  policy  sued 

;  was  competent  as  original  evidence. 

-Philadelphia  Underwriters  Agency  of 

Ire   Ass'n   of   Philadelphia  v.   Brown, 

;i    S.   W.    8fl9. 

lOea.  Where,  In  an  action  on  a  Are 
policy,  a  woman  with  whom  plaintiff 
A-as  cohabltlns  has  testified  for  plaln- 
:lrr,  defendant  may  question  her  as  to 
elatlons  with  him  and  as  to  her 
ns  for  g'olng  under  an  assumed 
name. — HcCarty  v.  Hartford  Fire  In*. 
Co..  75  8-  Vf.  931. 

loss.  The  best  evidence  that  the 
house  burned  was  Insured  Is  the  pol- 

y,  and.  It  not  appearing  that  It  could 

>t  be  produced,  testimony  that  It  was 

sured  1b  objectionable  as  secondary. 

-Crowder  y.  Slate.  ITI   8.  W.  501. 

1004.      Evidence  that  other  Insurance 

lUcles  require  "itemized  Inventories" 
not    admissible    to    prove    that    the 

rm  "Inventory,"  standing  without 
qua) location  In  a  policy  In  suit,  meant 
only  a  summary  of  an  Inventory. — 
Roberts,  Willis  &  Taylor  Co.  v.  Sun 
Mut.  Ins-  Co.,  48  8-  W-  5E9.  19  Tez. 
Civ.  App.  338. 

lOBB.  Insurer  pleaded  as  a  defense 
action  on  a  policy  that  F.  claim- 
ed to  own  and  had  Insured  the  same 
property  in  another  company,  and  of- 


red    < 


k'Idenf 


that   the   property   l»- 
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companies  were  not  given  part  of  insurance  according  to  the  agree- 
ment not  being  admissible  because  the  insurer's  liability  did  not 
depend  on  the  agent's  contracts,  see  Ann.  1013.) 

<6)  Interest  or  Title  of  In8iired.--General  reputation  as  to  the 
ownership  of  property  is  admissible  on  the  issue  of  waiver  of  mia- 
representations  in  relation  thereto  to  prove  the  knowledge  of  the 
agent  issuing  the  policy,'*"  '"**  "Where  the  insurer  alleges  that 
the  insured  did  not  own  the  land  on  which  the  insured  property 
was  situated  and  that  he  had  falsely  stated  that  be  was  the  owner, 
a  witness  may  testify  that,  before  he  prepared  the  proofs  of  loss 
the  insured  had  told  him  that  he  did  not  own  the  land.""  Evidence 
that  an  insured  telephoned  the  office  of  the  insurer's  agent  and  told 
him  of  the  transfer  of  the  property  is  competent,  even  though  the 
witness  did  not  know  to  whom  the  insured  was  talking,^"*'  An 
answer  in  another  action  by  one  not  a  party  to  the  action  on  trial, 
not  verified,  and  no  connection  as  to  parties  being  shown,  is  not 
admissible  on  behalf  of  the  insurer  to  prove  a  transfer  of  the  prop- 
erty insured.'""  Evidence  that  the  insured  built  a  house  on  land 
exchanged  for  another  tract,  before  the  deeds  had  been  exchanged 


mired  by  both  policies  was  the  same. 
Held,  that  the  admlsaloD  In  rebuttal 
of  Fa  affidavit  appended  to  her  proof 
of  loss  to  the  other  insurance  company, 
was  proper. — Fire  Ass'n  of  Philadel- 
phia V.   HcHenner.   E4   8.  W.    I0E3. 

loaa.  Where,  in  an  action  on  a  lire 
policy,  a  woman  with  whom  plaintiff 
was  cohabiting:  has  testified  for  plain- 
tiff, the  defendant  may  question  him 
as  to  hlB  relations  with  her.— McCarty 
V.  Hartford  Fire  Ins,  Co.,  76  9.  W.  B34. 

1087.  A  deposition  which  had  been 
quashed  was  not  admlBsible  in  evidence, 
at  the  Instance  of  the  party  procurins 
Its  suppression,  to  Impeach  the  testi- 
mony of  the  witness  as  contained  In 
depositions  subsequently  taken,  where 
no  foundation  had  been  laid  by  asking 
the  witness  whether  he  had  not  said 
or  done  the  thlnss  specified  in  the  dep- 
osition, and  as  opportunity  afforded 
him  to  ouplaln.^Joy  v.  Liverpool.  Lon- 
don &  Globe   Ins.  Co,,   74   S.  W.   8Z3. 

1088.  Where,  in  an  action  on  a  fire 
policy  on  property,  a  woman  with 
whom  plaintiff  was  cohabitinfr,  and 
wbo  owned  the  property,  had  stated 
that  the  plaintiff  waa  the  exclusive 
owner,  It  was  proper  to  show  thai 
shortly  after  the  Uro  she  told  a  third 
person  that  If  the  company  would  not 
prosecute  her  for  arson  she  would 
Klve  up  the  policy,  and  that  plaintift 
had  nothing  to  do  with  it,  as  every- 
tblng  belonged  to  her. — MeCarty  v. 
Hartford   Fire   Ins.   Co.,    7B    S.   W.    SS4. 

1088.  Where  the  defendant  had  in- 
troduced portions  of  a  statement  made 
by  plaintiff  on  a  certain  occasion,  the 
court  properly  permitted  plaintiff  to 
tetroduce  other  portions  thereof,  under 


the  rule  that,  when  a  portion  of  a  con- 
versation is  admitted,  so  much  Of  the 
remainder  as  Is  essential  to  a  proper 
explanation  of  the  part  which  has  been 
offered  Is  also  admissible, — Hartford 
Fire  Ins.  Co.  v.  Dorroh.  ISa  S.  W.  485. 
1031.     In  an  action  on  a  policy  stipu- 


lating    against     . 

dence  that  Insured  notified  insurer 
fore  Issuance,  of  intention  to 'take 
other    Insurance,    is    Inadmissible 


irying 


vrltti 


evl- 


■nt 


Co.  V.  Prather.  SZ  S.  W.  89.  25  Tei. 

1033.  A  policy  of  insurance  on  lum- 
ber contained  a  clause  that  a  clear 
space  of  200  feet  be  maintained  be- 
tween the  lumber  and  any  woodwork- 
ing- estabhshment.  Such  policy  was 
after  warda  canceled,  and  Insurance 
taken  on  a  planing  mill,  which  was 
erected  within  US  feet  of  the 
lumber.  When  the  change  In  In- 
surance was  effected,  the  manager  of 
the  mill  stated  that  he  told  the  agent 
he  was  contemplating  reinsuring  the 
lumber,  and  the  agent  stepped  the  dis- 
tance between  the  lumber  and  the  mill 
and  stated  that,  as  the  lumber  was 
then  situated  the  rate  would  be  21%, 
but  that  with  a  200-foot  clear  space 
he  would  give  a  1  per  cent  rate.  After- 
wards a  policy  was  Issued  on  the  lum- 
lining  a  200-' 


foot 


and    1 


retained  by  assured  without 
reading.  Held,  that  such  statement 
of  the  manager  was  InadmlBslble  t« 
contradict  the  terms  of  the  written 
contract  of  insurance. — Keller  v.  Liver- 
pool &  L.  &  Q.  Ins.  Co,,  ee  a.  w.  ess, 

27   Ten.    Civ,    App.    102. 


■S^ 
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U  not  inadmissible  where  the  insured  received  his  deed  before  the 
trial  and  the  equitable  title  thereby  ripened  into  a  legal  one,"*' 

(7)  As  to  IncTUUbranoes. — Evidence  of  payments  on  a  mortgage, 
made  after  the  loss  occurred  and  before  the  trial  is  admissible  un- 
der proper  pleadings  where  one  of  the  plaintiffs  has  no  interest  in 
the  policy  except  as  mortgagee,""  The  testimony  that  the  mort- 
gagee, an  insurance  company,  issued  a  policy  and  sent  a  bill  for  the 
premium  is  competent  to  show  agreement  by  it  to  attend  to  the 
insurance  on  premises  covered  by  another  deed  of  trust  executed  at 
the  same  time.*"'"  Where  an  insured  filed  an  unsworn  plea  that 
there  was  no  consideration  for  a  mortgage  on  certain  personal 
property  because  the  note  it  purported  to  secure  had  not  been 
delivered,  to  which  the  insurer  made  no  exception,  the  insured  may 
introduce  evidence  showing  that  such  note  had  not  been  de- 
Uvered.'"" 


the  raort(ra«-B,  maflo 
After  the  loss  occurred,  and  before 
the  trial,  wrs  admlsBlble  under  proper 
pie  adliiKs.— Alamo  Plre  Ins.  Co.  v. 
Davie,    60    B.    W.    801. 

1034.  Evidence  that  another  Insur- 
ance companr  had  paid  Its  policy  held 
Inadmlaslble. — Qlen  Falls  Ins.  Co.  of 
Qlen  FallB,  N.  T.,  v.  Melott,  174  S.  W. 

10S6.  A  statement  by  plalntift'e 
agent,  not  having-  been  made  In  the 
presence  of  plaintiff,  was  hearsay  as 
to  defendant. — Camden  Fire  Ins,  Abb'd 
or  Camden.  N.  J.,  v.  Puett,  1*4  s.  W, 
418. 

1030.  In  an  action  on  a  Are  policy, 
evidence  of  a  telephone  request  upon 
the  agent  of  the  Insurer  to  change 
the  location  of  the  policy  held  sdmls- 
stble.— Delaware  Ins.  Co.  v.  Wallace, 
1«0  S.   W.   1130. 

1036*.  Where  the  defense  was  that 
the  loss  on  a  tornado  policy  was  oc- 
casioned by  hall  and  not  by  wind,  evi- 
dence of  the  6ur round! nr  clrcumslancea 
held  Insufficient  to  render  admisBible 
testimony  of  the  weather  observer  that 
six  months  prior  to  the  storm  causing 
the  loss  there  had  been  a  windstorm 
of  equal  velocity.— Fidelity  Phenlx 
Fire  Ins.  Co.  of  New  York  v.  Abilene 
Dry   Qooda    Co.,    IBB    S.   W.    172. 

1097.  Where  there  was  no  written 
application  for  a  fire  policy,  a  ques- 
tion whether  Insured  answered  truth- 
fully all  questions  asked  him  by  the 
Insurer's  local  agent  at  the  time  the 
policy  was  written  was  irrelevant. — 
Mecca  Fire  Ins.  Co.  of  Waco  v.  Moore, 
12S  S,  W,   441. 

1037a.  In  action  on  indemnity  policy 
conversations  years  before  the  date  of 
the  policy  which  were  the  basis  of  the 
renewal  policies,  held  admissible  on 
the  Issue  of  misrepresentation  and  con- 


SB  1—-<B)    PoUar    OK    Otl 
<S*a  ae  OMtt.  Wr.  Xnannwoa,  H  Itm- 
ivrB.) 


Under  an  Issue  whether  a  lire 
policy  was  Intended  to  be- 
come effective  before  approval  by  the 
Insurer's  general  agents,  the  undis- 
closed Intention  of  the  Insurer's  gen- 
eral agent  when  making  the  contract 
Is  InadmlBSlble.^Flre  Ass'n  of  Phila- 
delphia V.  Powell.  ISS  S.  W.  47. 

103S.  yhere  defendant  Are  Insur- 
ance company  claimed  that  a  policy 
had  been  canceled  hy  mutual  consent 
in  a  conversation  between  Its  agent 
and  assured,  the  assured's  explanation 
that  he  understood  the  policy  was  void 
only  during  certain  foreclosure  pro- 
ceedings Is  admissible  where  the  con- 
verBBtion  was  Bomewhat  ambiguous. — 
Falls   Ins.   Co.    v.   Walker,    IBT    8. 


W.  1038. 


mission  In  evldence.- 
Ins,  Co.  V.  Post,  Si  8. 
Civ.  App,  428. 


1041.     Evlden 
aollcy  ha 


n  applicant  for 


ecelved,  i 


Plor  to 


if  the  cancellation 
of  .h'B  policy  held  InadmlSBlhle. — Jef- 
ferson Fire  Ins.  Co.  of  Philadelphia  v. 
Greenwood,  141  8.  W.  31>,  See  £8  Cent. 
Dig.  Insurance.  H  1673-lfl7E. 

1043.  Holder  of  policy  of  In BU ranee, 
claiming  It  under  written  transfer  In- 
dorsed thereon  and  who  sues  on  same, 
making  the  policy  and  transfers  an 
eKhiblt  In  the  petition,  may  read  the 
sane  In  evidence  without  proof  when 
the  defendant  has  not  denied  the  gen- 
uineness of  the  transfers  under  oath. 
—Crescent  Ins,  Co,  v.  Camp  et  al.,  64 
Tex.  621. 
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(8)  As  to  Invratories. — Evidence  that  other  policies  require 
itemized  inventories  is  not  admissible  to  prove  that  the  term  in- 
ventory standing  without  qualification  in  a  policy,  meant  only  a 
summary  of  an  inventory,"**  Evidence  that  the  insured  followed 
the  agent's  instruction  in  the  maimer  of  making  up  his  inventory 
is  admissible. '°^* 

(9)  MisceUaneooi. — The  question  whether  an  agent  consented 
to  the  insurance  of  property  while  in  a  particular  building  is  de- 
termined from  what  he  said  and  did  in  the  negotiations  and  not 
from  any  uncommunicated  intentions.^"*"  Evidence  of  a  telephone 
requent  upon  the  agent  of  an  insurer  to  change  the  location  of  a 
policy  is  admissible.*"'*  An  insurer  may  question  the  plaintiff  as 
to  his  relations  with  a  wom^n  with  whom  he  had  been  cohabiting 
and  who  had  testified  for  him,'*"'  """  Where  such  a  woman,  who 
owned  the  insured  property,  had  stated  that  the  plaintiff  was  the 
exclusive  owner,  it  was  proper  to  show  that  shortly  after  the  fire 
she  told  a  third  person  that  if  the  company  would  not  prosecute 
her  for  arson  she  would  give  up  the  policy,  and  that  the  plaintiff 
had  nothing  to  do  with  it  as  everything  belonged  to  her,**"  (For 
statement  of  a  manager  of  a  mill  inadmissible  to  contradict  the 
terms  of  a  written  contract  of  insurance  as  to  a  clear-space  clause, 


a63— (O)  bitarMt  m  Tttl*  Of  bawwO. 
(8«*  as  Osnt.  iMf.  iBauwo*,  liiCTa, 

107*.) 

1M8.  General  reputs.tlDii  as  to  the 
owaership  of  property  Is  admlsalble  on 
the  Issue  of  waiver  of  ralHreprBBenta- 
tloiiB  In  rel&Clon  thereto,  to  prove  the 
knowledge  of  the  agent  Issuing  the, 
policy. — Continental  Ins.  Co.  v.  Cutn- 
mlOKS,  S5  3.  W.  48, 

1044.  Evidence  of  the  Keneral  reput- 
ation In  the  community  that  certain 
property  was  partnership  property  Is 
admissible  on  the  Issue  as  to  the 
knowledee  of  an  insurance  agent  of 
that  fact  at  the  time  of  issuing  a  pol-. 
Icy  to  one  partner.  (Civ.  App.  190S) 
Continental  Fire  Ins.  Co.  v.  Cummlnirs, 
TS  a.  W.  378,  Judgment  reversed  Con- 
tinental Ins.  Co.  v,  same  (1904),  81 
8-  W,   TOE,   sa  Tex,   IIB. 

1MB.  In  action  on  assigned  policy, 
a  that  Insured  telephoned  otnce 


If  Insu 


told   HI 


i  transfer  held  competent, 
though  the  wltnesa  did  not  know  to 
whom  Insured  was  talking, — Northern 
Aasur.  Co.,  Limited,  of  London  v,  Mor- 


rison,   lfl2    ! 


.    411, 


n  on  a  policy  of 
Insurance,  the  company  offered  In  evi- 
dence an  answer  Died  in  another  ac- 
tion by  one  not  a  party  to  the  action 
on  trial,  and  not  verlded  b?  such 
a  party,  or  one  shown  to  be  acting 
In  the  matter  aa  the  agent  of.  or 
answering    on    Information    furnished 


by,  lucb  party.  Held,  th&t  the  answer 
Is  not  admissible  to  prove  a  transfer 
of  the  property  Insured,  or  that  it 
had  been  used  for  purposes  of  prosti- 
tution.— London  &  L,  Fire  Ins,  Co.  v. 
Sehwulst,  48  S.  W.  89. 

1047.  Pl&lntlft  testined,  on  an  Issue 
of  title,  that  he  acquired  the  land  on 
which  the  house  was  bulll  from  G.,  by 
exchanging  for  It  a  lot,  and  that  Im- 
mediately after  the  exchange,  and  be- 
fore the  deeds  were  executed,  «a«h 
went  into  possession  of  the  property 
received  by  him  In  such  eichange.  and 
Improved  the  same,  plaintiff  construct- 
ing the  house  Insured.  Held,  that  such 
evidence  was  not  Inadmissible  because 
O.  made  plaintiff  a  deed  before  the 
trial,  and  the  equitable  title  thereby 
ripened  Into  a  legal  one — Fire  Asa'n  Of 
Philadelphia  v,  Jones  (Tex.  Civ.  App.) 
40  S.  W.  44. 

1048.  WTiere  Insurer  alleged  that 
assured  did  not  own  the  land  on  which 
the  granary  Ineured  by  It  was  erected, 
and  that  he  had  willfully  and  falsely 
sworn  that  he  was  the  owner  of  such 
granary.  It  was  not  error  to  allow  a 
witness  to  testify  that,  before  he  pre- 
pared the  proofs  of  the  loss,  assured 
had  told  him  that  he  did  not  own  the 
land,  since  such  testimony  tended  to 
show  that  aasured's  statements  were 
not  willful  or  false,  though  h«  was  not 
the  owner  of  the  granary  as  a  matter 
of  law.  Judgment  (Civ.  App.  1899)  &1 
B.  W.  300,  atnrmed. — Insurance  Co.  of 
North  America  v.  Wicker.  BE  a  W.  740, 
93  Tex.   310. 
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see  Ann,  1032.)  (For  evidence  held  insufficient  in  an  action  on  a 
tornado  policy  to  render  admissible  testimony  of  a  weather  ob- 
server, see  Ann.  1036a.) 

(10)  Loss  or  Damage  to  Property,  and  Canse  Thereof — (a)  Ar- 
son.— On  the  issue  of  arson  involving  as  it  does  moral  turpitude 
and  criminal  intent,  every  circumstance  tending  to  prove  the  goilt 
of  the  party  charged  is  admissible  in  evidence.'®"  Evidence  which 
would  be  admissible  against  an'  insured  is  admissible  against  bis 
assignee  in  an  action  on  the  policy.'""  Every  circumstance  which 
throws  light  on  the  motives  of  the  insured  is  admissible  where  the 
insurer  charges  arson,  as  by  illustrating  motive,  over-insurance  on 
property,  proof  of  loss  in  excess  of  that  actually  sustained,  assign- 
ment of  policy  in  an  unusual  way  or  for  an  improper  purpose,  dis- 
position of  goods  just  before  burning.'"*'  Declarations  of  by-stand- 
ers  who  have  no  interest  in  the  matter  are  not  admissible.'*"'  Evi- 
dence that  the  insured  on  his  trial  for  setting  the  fire  did  not  at- 
tempt to  explain  its  origin  is  not  admissible  in  a  suit  on  the  pol- 
icy."" The  existence  of  a  mortgage  is  admissible  to  show  mo- 
tive.'"" That  the  insured  was  at  the  time  of  loss  in  the  last  stages 
of  consumption  is  admissible."***  That  the  insured,  by  his  strange 
conduct,  impressed  the  community  with  the  belief  that  he  would 
set  fire  to  the  town  is  not  admissible."*'    Neither  is  the  evidence 


ass — (S)  AOH  or  DunKCa  to  VtOpMtr, 
maA  Omim  TliBraof.  (■••  SB  Oant. 
Mf.  mninUKw,   H   leSB,  1880,  lOM.) 
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which   throws 

light  on  the  n 

lotives  of 

Insured   Is  admissible,   as  by 

erty,   proof  01 

t   loss  in   exceas   of  that 

actually  susta 

It  of  pol- 

ley    I 

proper  purpose,  d  la  post  don  of  g-oods 
just  before  burning,  etc.  Declarations 
of  by-standere  who  had  no  Interest  in 
the  matter,  are  not  admissible. — T>wyer 
V.   Continental   Ins.  Co.,  <l   Tex.   354. 

low.  Where.  In  an  action  on  a  tire 
policy,  the  defense  was  that  Insured 
had  set  the  lire.  It  was  not  error  to  ad- 
mit evidence  as  to  flres  cauaed  by  an 
arc  lamp  In  the  Insured  prcmlsaa  pre- 
vlousto  the  deatructlod  thereof. — Phoe- 
nix Assur.  Co,  V.  Stenson,  63  S.  W.  S4Z. 

1061.  Testimony  that  the  Insurer 
had  employed  detectives  and  prosecuted 
the  Insured  criminally  for  arson,  was 
admlBBlble,  Inasmuch  as.  his  case 
against  the  Insurer  depending  upon  his 

Burance  company  sought  to  fasten  on 
would  Justify  a  theory 


that 


their 


might 


lOaa.  Where.  In  an  action  on  a  pol- 
icy, it  was  charsed  that  the  insured 
had   set   (Ire   to   his   property,   it   may 


be  shown  that  the  insured  was  at  the 
time  In  the  last  stages  of  conaump- 
tlon.— Orient  Ins.  Co.  v.  Molfatt  (Tex. 
Civ,    App.)    SB    S.   Vf.    1013. 

1063.  Evidence  that  the  Insured,  by 
his  strange  conduct,  impressed  the 
community  with  the  belief  that  he 
would  set  (Ire  to  the  town,  was  Inad- 
missible.— Phoenix  Ins.  Co.  v.  Padgltt, 
42  S,  W^.  800. 

10S4.  w^ere  the  defense  Is  that 
plaint IfF  set  Are  to  the  property,  ovl- 
dence  that  on  his  trial  for  setting  such 
Are  he  did  not  attempt  to  explain  Its 
origin  la  inadmissible. — Orient  Ins.  Co. 
V.  Moffatt.   39   B.  W.   1013. 

1065.  In  an  action  on  a  (Ire  inaur- 
ance  policy,  where  defendant  clslma 
that  plaintiff  set  fire  to  the  insured 
premises,  a  witness  may  testify  that 
plaintiff  asked  him  to  set  lire  to  a 
building  in  which  plaintiff  had  no  in- 
terest; another  witness  teattfytttg 
that  plaintiff  first  asked  him  to  set 
tire  to  Huch  building,  and  then  asked 
him  to  set  Are  to  the  insured  premises. 
Kelley-Ooodfellow  Shoe  Co,  v.  Liberty 
Ins.  Co.  (Tex,  Civ.  App.)  38  S.  W,  1027. 

lOSa.  A  prohibition  in  a  tire  insur- 
ance policy  of  the  use  of  gasoline,  any 
custom  "of  trade  or  manufacture"  to 
the  contrary  notwithstanding,  does  not 
preclude  proof  of  a  custom  of  using 
gasoline  for  domestic  purposes  to  ex- 
plain or  avoid  the  prohibition. — Ameri- 
can Cent,  Ins.  Co.  v.  Green,  41  S.  W. 
74.  1«  Tex.  Civ.  App.   631. 
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that  other  sufferers  bj-  the  fire  in  the  same  block  were  not  ade- 
quately insured  admissible.^""  Evidence  that  a  certain  person 
feared  the  Insured  and  appealed  to  the  officers  for  protection,  and 
believed  he  would  bum  the  block  is  inadmissible. ^''°''  That  the  in- 
surer had  the  insured  discharged  from  various  positions  of  em- 
ployment is  irrelevant.  ^*''  The  transfer  of  a  policy  after  loss  is 
not  evidence  that  the  fire  was  started  by  the  insured.^""'  Evidence 
that  the  insured  objected  to  the  local  authorities  investigating  the 
fire  is  admissible.""'  Evidence  of  the  value  of  the  lot  alone  is 
admissible  to  show  that  the  insured  considered  the  bouse  of  little 
value — where  such  insured  had  testified  to  the  value  of  the  whole 
property.'"""  Where  the  insurer  claimed  that  the  insured  had  hired 
a  person  to  bum  the  house,  evidence  that  no  one  had  been  indicted 
for  the  offense  is  not  admissible,""*  Testimony  that  the  insnrer 
had  employed  detectives  and  prosecuted  the  insured  criminally  for 
arson,  is  admissible.'""  A  witness  may  testify  that  the  insured 
asked  him  to  set  fire  to  a  building  in  which  such  insured  had  no 
interest ;  another  witness  testifying  that  the  insured  first  asked  him 
to  set  fire  to  such  building  and  then  asked  him  to  set  fire  to  the 
insured  premises.'""  Letters  written  by  an  assured  to  his  co-con- 
spirator, after  he  knew  the  crime  was  known  showing  an  anxiety 
that  the  conspirator  should  secretly  leave  his  employment  and'  come 
to  the  home  of  the  insured  and  offering  him  a  position,  are  admis- 
sible.""*   Where  the  defense  is  that  the  insured  set  the  fire,  evidence 


1067.  Where  the  evidence  tended  to 
show  that  loBB  under  a  flre  policy  was 
occBEloneo  by  Incendiarism,  evidence 
aa  to  Che  exlatence  of  a  mortgage  on 
the  propt.rCy  waa  admissible  as  tending 
to  show  a  motive.— Philadelphia  Un- 
dcrwriters  Agency  of  Fire  Aaa'n  ot 
Philadelphia  v.  Brown,  1E1  B.  W.  SS». 
See  28  Cent.  Dig.  Insurance,  I  1878, 

10S8L  In  an  action  on  a  policy,  where 
defendant  claimed  that  plalntttT  had 
hired  a  person  to  burn  the  Insured 
house,  evidence  that  no  one  had  been 
Indicted  for  burning  Che  house  was 
not  admlSHlble.—Llverpool  &  L.  &  G. 
Ina.  Co.  V.  Joy,  62  S.  W.  618,  28  Tex. 
Civ.  App.  (13.  Rehearins  denied  Lon- 
don A  L.  A  O.  Ina.  Co.  v.  Same.  64  S. 
W.  78«. 

low.  Bvldenoe  that  other  sufferers 
by  the  Are  In  the  aame  block  were  not 
adequately  Insured  was  Inadnilsalble. 
— Phoenix  Ina,  Co.  v.  Fadgitt,  4!  3. 
W.    800. 

1000.  Evidence  that  a  certain  person 
feared  the  Inaured,  and  appealed  to  the 
odlcers  for  protection,  and  believed  he 
would  burn  the  block,  was  Inadmissible. 
—Phoenix  Ina.  Co.  v.  PadgltC,  42  S. 
W.   800. 

lOei.  The  transfer  of  a.  flre  policy 
after  losa  Is  not  evidence  that  the  flre 
waa  itarted  by  the  Insured. — Northern 
Aaaur.  Co.  v.  Samuels  (Tex.  Civ.  App.) 
3J  8.  W.  i3S,  11  Tex.  Civ.  App.  117. 


loss.  Where,  In  ^n  action  on  a  flre 
policy,  the  defense  was  that  Insured 
set  the  Ore,  evidence  that  the  Insurer 
had  had  Insured  discharged  from  var- 
ious positions  of  employment  was  Ir- 
relevant.—Phoenix  Assur.  Co,  v.  SCen- 
Bon,  63   S.  W.  542. 

10S3,  On  the  Issue  of  arson  In  an 
action  on  a  lire  policy.  Involving  as  It 
does  moral  turpitude  and  criminal  In- 
tent, every  circumstance  tending  to 
prove  the  guilt  of  the  party  charged 
la  admissible  In  evidence. — Joy  v.  Liv- 
erpool. London  ft  Qlobe  Ins.  Co.,  74  S. 


.    822. 


ti  action  on  a  flre  policy. 
Che  ground  that  assured 
e  burning  of  the  prop- 
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,  that  letters 

by  assured  to 
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anxiety  on  the  part  ot  the  insured  that 
the  conspirator  should  secretly  leave 
his  employment  and  go  to  the  home  of 
the  assured,  and  offering  him  a  posi- 
tion, were  admlsalble. — Joy  v.  Liver- 
pool,   London   &    Qlobe    Ins.    Co.,    74    8. 
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ss  to  fires  eauaed  by  an  arc  lamp  in  the  insured  premises  previoos 
to  the  destruction  tiiereof  is  admissible."*" 

(h)  As  to  Use  of  Qfisoline. — Proof  of  a  custom  of  using  gaso- 
line for  domestic  purposes  is  admissible  to  explaid  or  aroid  a  pro- 
hibition of  the  use  in  a  policy.'"**  , 

(c)  Condition  of  Insured  Prc^erty. — Evidence  of  the  condition 
of  insured  property  several  months  after  the  loss  is  not  admissible 
without  showing  that  the  condition  was  the  same  then  as  imme- 
diately after  the  fire.'""'  Proof  of  the  cost  of  repolishing  a  piano 
and  repairing  its  internal  mechanism  is  improperly  received  where 
there  is  no  showiog  of  that  sort  of  damage,'"" 

(11)  Valuation  of  Property. — Evidence  of  the  value  of  prop- 
erty destroyed  at  the  time  it  was  insured  and  before  the  fire,  with 
proof  that  the  actual  value  had  undergone  no  change  from  the  date 
of  the  policy  until  loss,  is  admissible  to  show  its  actual  value  at 
the  time  of  loss  and  to  rebut  a  claim  of  fraudulent  over-valna- 
tion."*"  An  insurer  may  show  that  the  property  insured  is  fraud- 
ulently over-valued  in  an  action  on  a  valued  policy.""'  Ordinarily 
market  value  is  the  correct  measure  of  the  liability  of  the  insurer 
and  it  is  not  permissible  to  prove  extrinsic  value  without  first 
showing  that  the  property  had  no  market  value.""*  The  intrinsio 
value  of  personal  property  can  be  shown  where  it  has  no  market 
value.'""    Evidence  of  the  value  of  the  goods  destroyed  is  admis- 


B  to  the  condition 


low.  Evidence  which  would  be  ad- 
missible (tKalnst  the  assured  In  an  ac- 
tion by  him  on  his  Are  policy  Is  a.dt 
mlBslble  In  an  action  by  hie  assignee. 
— Joy  V.  Liverpool.  London  A  Olobe 
Ins.  Co.,  7*  S.  W.  it2. 

lOSe.  TesUmony  i 
of  the  insured  pro  in 
months  after  the  lire 
an  action  on  a'  fire 
Bh owing-   that   the   i 

are.— Occident    Plre    Ins.    Co.    v.    Unn, 
1TB  8.  W.  BZ3. 

1067.  Where  a  piano  was  insured 
Bsainst  Are,  evidence  in  an  action  on 
the  policy  as  to  the  cost  of  repolishing 
the  piano  which  was  damaged  and  re- 
pairing Its  Internal  mechanism  was  tro' 


—Id. 
1008.     In  an  action  on  a  Are  policy. 

evidence  that  plalnUR  objected  to  the 
local  authorities  Investjgatlns  the  fire 
was  admissible  on  the  Issue  whether 
the  Are  had  been  started  by  him. — Mott 
V.  Spring  Garden  Ins.  Co.,  164  S.  W. 
•58.  See  iS  Cent.  Dig.  Insurance,  il 
1«89-I<»4. 


tending  to  show  that  plaintiff  consid- 
ered the  house  of  little  value,  and  thun 
show  a  motive  for  burning  It.— Id. 


ma  Evidence  aa  to  the  value  ot 
the  property  destroyed  at  the  time  It 
was  Insured  and  before  the  Are,  In 
connection  with  evidence  that  the  act- 
ual value  had  undergone  no  change 
from  the  date  of  the  policy  to  the 
time  the  property  was  destroyed,  was 
admissible  to  show  Its  actual  valu* 
at  the  time  of  loss  and  to  nbut  a 
claim  of  fraudulent  overvaluation. — 
Delaware  Ins.  Co.  of  Philadelphia  v. 
Hill.  IZT  S.  W.  283.  See  2g  Cent  Dig. 
Insurance,  1  IfiSE. 

1071.  In  an  action  on  a  valued  pol- 
icy of  Are  insurance,  evidence  is  ad- 
mlealble  on  the  part  of  the  Insurer 
to  show  that  the  properly  Insured  was 


tow. 
value   o 


Where  plaintiff  testified  to  the 
the  property,  Including  the 
L  Which  he  sought  to  recover 
i.  evidence  of  the  value  ot  the 
e    was    properly    admitted    as 


!.    Co., 


I  8.  W.  9S9. 


107S.  Ordinarily  the  market  value 
of  the  property  destroyed  by  Are  Is  the 
correct  measure  of  the  liability  of  In- 
surer thereof,  and  It  Is  not  permissible 
to  prove  extrinsic  value  without  Arat 
showing  that  the  property  had  no 
market  value. — Stat*  MWt,  Pire  Ins. 
Co.  V.  Cathey,  1G3  S.  W.  S3E.  See  tS 
Cent.  Dig.  Insurance,  f  ISSE. 
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sible  where  appraisement  is  waived  by  the  insurer,'"'*  Under  a 
proTision  of  the  policy  that  the  loss  shall  be  estimated  according 
to  the  value  of  the  property  at  the  time  of  the  fire,  evidence  as  to 
the  value  of  the  property,  fixed  by  the  agent  when  the  policy  was 
issued  and  as  to  the  value  as  stated  in  the  policy,  is  inadmissible, 
in  the  absence  of  evidence  that  such  values  and  the  cash  value  at 
the  date  of  the  sale  were  the  same,"*" 

(12)  Amount  of  Lobs.— An  invoice  taken  by  a  sheriff  under  an 
attachmeot  process  after  a  fire  is  admissible  to  show  the  amount 
of  goods  on  hand  after  a  fire  and  their  value.""'  An  adjustment 
is  evidence  of  the  value  of  the  goods  destroyed.""  A  witness  may 
testify  that  a  carbon  copy  of  the  list  attached  to  the  proof  of  loss 
is  a  corfeet  list  of  the  property  in  the  bailding  burned. '"''  It  is 
error  to  admit  in  evidence  a  list  of  the  insured  property  attached 
to  the  petition."*'  A  trial  balance  taken  by  the  bookkeeper  shortly 
before  the  fire  ie  admissible  to  show  the  date  from  which  the  proofs 
of  loss  were  made.'""  The  inventory  and  books  required  under  a 
policy  may  be  looked  to  in  determining  the  amount  of  the  loss.'"" 


lOTS.    Where  appralBement  Is  ira.lv«d 

by  an  Inaurance  company,  evidence  of 
the  value  of  tlie  goods  destroyed  Is 
admissible  in  an  action  for  &  loss  under 
the  poUey—SprlnBfleld  Fire  &  Marine 
Ins.  Co.  V,  Cannon,  4a  8.  W.  376. 

1074.  Where  peraonal  property  cov- 
ered by  a  Are  policy  had  no  market 
value  at  the  time  of  a  Iohb,  the  in- 
trinsic value  could  be  shotvn.—State 
Mut.  Fire  Ins.  Co.  of  Texae  v.  Cathey. 
1T8  8.   W.   187, 

107a.  Where  a  policy  provides  that 
the  loss  shaU  be  estimated  according 
to  the  value  of  the  property  at  the 
time  or  the  fire,  evidence  as  to  the 
value  of  the  properly,  flxed  by  the 
agent  at  the  time  of  the  Issuance  of 
the  policy,  and  as  to  the  value  as 
stated'in  the  policy,  was  Inadmissible 


In    the   > 


(videnc 


that 


loss. — Delaware  Ins.  Co.  of  Philadel- 
phia V.  Hill,  IZT  S.  W.  ZBS.  See  ZS 
Cent.   Dig,   Insurance,   I   ISIX. 

1078.  In  an  action  on  a  Are  policy 
after  an  adjustment,  the  adjustment 
was  evidence  of  the  value  of  the  goods 
destroyed, —  (Civ.  App.)  German  Ins, 
Co,  T.  Otbhs,  Wilson  ft  Co.,  92  S.  W, 
lOGS,  rehearing  denied  98  8.  W.  780. 
See   Zg  Cent.  Dig.   Insurance.   {    189S. 

1079.  A  witness  testifying  as  to 
property  destroyed  by  are  may  testify 
that  a  carbon  copy  of  the  list  at- 
tached to  the  proof  of  lost  was  a  cor- 
rect list  of  the  property  in  the  build- 
ing burned. — Hanover  Fire  Ins.  Co.  of 
New  York  v,  Hulf,  176  8.  W.  48G. 

1080.  Rev.  St,  1896,  Art,  SOBS  (Z971). 
providing  that  a  policy,  In  case  of  B 
total  lOBs  by  (Ire.  shall  be  considered  a 


values  and  the 

of    the    sale    were    the    same. — Qerman 


1076.  An  Invoice  taken  by  a  sheriff 
under  an  attachment  procesa  after  a 
Are  Is  admissible  to  show  the  amount 
of  goods  on  hand  after  the  Are.  and 
their  value. — Orient  Ins.  Co.  v.  Moffat, 
»S   B.  W.    lOlE. 

1077.  An  Inventory  taken  several 
months  after  the  issuance  of  a  policy, 
being  shown  to  he  correct.  In  connec- 
tion with  other  evidence,  was  admls- 
Bible  to  show  the  property  on  hand  at 
the  time  of  the  Are,  especially  where 
bad  faith  was  charged  against  assured, 
In  that  he  fraudulently  presented  a 
flctitoua  Inventory  as  to  Items  and 
value  as  a   basis   of  settlement  after 

13— In*. 


Uqul 


a  full  a 


case  of  personal  property, 
does  not  affect  the  character  of  evi- 
dence admissible  on  the  Issue  as  to 
whether  a  loss  was  total,  but  merely 
affects  the  rights  of  the  parties  in  case 
of  a  total  loss.— Royal  Ins.  Co.  v.  Mc- 
'intyre  (Sup.)  ST  8.  W,  1088,  s'6  I- 
R.   A.    672. 


of  the  insi; 
petition. — Mecca  Fire  Ins.  Co.  of  Waco 
v  Strieker,  138  8,  W.  B99,  See  29  Cent, 
Dig.  Insurance,  If  1989.  1890,  1894. 

loea.  Where  a  policy  provides  that 
the  Insured  will  make  a  complete  In- 
ventory once  a  year,  and  will  keep  a 
set  of  books  which  will  present  a  com- 
plete record  of  all  purchases  and  sales. 
the  Inventory,  as  well  as  the  books, 
may  be  looked  to  in  determining  the 
amount  of  the  loss. — Phoenix  Ins.  Co, 
V.  Padgett,  4Z  8.  W.  800. 
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An  inventory  taken  several  months  after  the  issuance  of  the  policy, 
being  shown  to  be  correct,  in  connection  with  other  evidence,  is 
admissible  to  show  the  property  on  hand  at  the  time  of  loss."" 
An  insurer  who  has  not  required  an  appraisement  and  award  can- 
not complain  of  the  admission  of  other  evidence  to  establish  the 
amount  of  loss.'""  The  statutory  provision  that  a  policy  shall  be  a 
liquidated  demand  in  case  of  a  total  loss  does  not  affect  the  char-  ' 
acter  of  the  evidence  admissible  on  the  issue  as  to  whether  a  loss 
was  total,  but  merely  affects  the  rights  of  the  parties  in  ease  of  a 
total  loss.'**"  On  the  question  of  whether  a  loss  is  total  or  partial, 
it  is  error  to  exclude  evidence  of  the  insurer  to  show  the  cost  of 
restoring  the  building  burned  and  that  by  replacing  the  damaged 
portions  the  building  would  be  as  good  as  new.'""  Evidence  ©f 
drunkenness  and  idleness  on  the  part  of  the  insured  after  the  fire 
is  inadmissible  to  show  that  be  misrepresented  the  amount  of  * 
goods  saved  from  the  fire.*"" 

(13)  Notice  and  Proof  and  Adjtutment  of  Loss. — Where  proofs 
of  loss  show  additional  insurance  in  a  given  amount  but  are  de- 
fective in  that  tbey  do  not  contain  full  information  about  same, 
and  the  record  does  not  show  that  such  failure  injured  the  in- 
surer, or  that  it  objected  to  the  proofs,  and  the  objection  to  their 
admission  is  general,  they  may  be  admitted  in  evidence.'"*  It  is 
error  to  admit  evidence  that  an  adjuster  did  not  notify  the  in- 
sured's attorney  before  investigating  a  loss  where  there  is  no  proof 
of  a  custom  to  so  notify  the  insured  after  a  fire  and  the  policy  does 
not  require  it.'"*'  The  admission  of  the  power  of  attorney  of  the 
insured's  agent,  who  made  proof  of  loss,  if  erroneous,  is  harm- 
less.'"" 

1083.      In   an   Action   on  a   flre   Inelir-  Intyre,  S7  5.  W.  lOSS.  Zi  L.  R.  A.  <71. 

ance    policy,    evidence    Of    drunkenneHS  1086.     A   trial   balance   taken    by   the 

and    Idleness    on    the    part    of    insured  bookkeeper    of    Insured    shortly    before 

after   the  flre  Is  Inadmlaaable  to  show  Che    flre    Is    admlsBible    to    show     the 

that  he  ml  are  presented  the  amount  of  data   on   which    insured    made   up   his 

Kooda    saved    from    the    flre. — Phoenix  proofs     of     loss. — Orient     Ins.     Go.     v. 

Ins.  Co.  V,  Padeitt,  42  3.  W.  800,  Moffat   (Tex.  Civ.  App.)    3»  3.  W.  1013. 

10S4.     An    Insurer    who    has    not    re- 
quired    an     appraisement     and     award  688— (O)     Motto*    and   Froof   and   Ad- 
on    a    disputed     loss,     under    a    policy  jnatmMit    Of    Xoas.      (BM    3B     Owit., 
which    provided    therefor,    cannot    com-  mg.  Xanunwe*,   if    18S7,    1688,    1700- 
plaln    of    the    admission    of    evidence  1708.) 
other  than  an  award  to  establish  the 

amount     of     loss. — Vlrsinla     Plre     &  1087.    WTiere,  In  an  action  on  a  lire 

Marine   Ins.   Co.   v.   Cannon.   46   8.   W.  policy,   there  was   no  proof   of  a  cus- 

94E.   IS  Tex.  Civ.  App.  EBS.  torn  by  the  company's  adjuster  to  no- 

lOSe.     On    the    question    whether   the  tlfy      insured      before      examining     the 

Ions   on   a.   building   by    flre  Is   total   or  property    after    the    flre,    and    the    pol- 

partial.  It  is  error  to  exclude  evidence  icy    did     not    require     such    notice.    It 

offered    by    the    Insurance    company    to  was   error   to   admit   evidence   that   the 

show  the  cost  of  restorlns  the   build-  adjuster  did   not   notify   plalntllTB   at- 

Ing.    that   about   90    per   cent,    of   the  torntey    before   Investigating   the    loss, 

material  still  in  the  house  was  unln-  —(Civ.   App.)    Hartford    Fire   Ins   Co. 

Jured,  that  only  about  20  per  cent,  of  v.   Becton.   12*   8.   W.   474,  writ  of  er- 

the   building   had    been    dest^oyed,   and  ror    denied     126     S.     W.     SS3.      See     2S 

that    by    replacing    the    damaged    por-  Cent.    DIk.       Inaurance,    II    1B9T.    1698. 

tlona   the   bulldins   would   be   as   good  1700-1706. 

as     new,      34     8.     W.     669     (Civ.     App,  108BL     The    admission    of    the    power 

1891)   reversed. — -Royal  Ins  Co.   v.  Mc-  of   attorney    of   Insured's   agent,   who 
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(14)  Persona  Entitled  to  Proceeds. — ^Where  the  plalntifiE  claims 
that  the  insured  took  out  a  policy  under  an  agreement  to  keep  his 
stock  insured,  with  a  loss  payable  clause  to  plaintiff  to  secure  his 
debt  and  that  after  the  loss  the  insured  recognized  his  right  to 
the  proceeds  and  directed  him  to  collect  the  policy,  it  is  proper  to 
admit  evidence  that  shortly  after  the  fire  insured  and  plaintiff 
discussed  the  loss  and  that  the  former  recognized  it  as  payable 
to  plaintiff  and  directed  him  to  collect  the  amount,  such  evidence 
tending  to  prove  an  oral  assignment  after  loss.'"™ 

(15)  Estoppel  or  Waiver. — -It  is  admissible  to  show  that  agents 
are  responsible  for  an  omission  or  improper  statement  in  an  ap- 
plication, made  warranties  in  the  policy,  when  such  warranties  are 
relied  on  as  defenses  and  to  show  that  the  insured  is  not  responsible 
for  the  mistakes,  but  relied  on  the  agent  to  prepare  the  applica- 
tion, and  did  not  know  of  the  mistake  or  omission,  and  that  the 
agent  knew  the  facts  as  they  existed,  thus  creating  an  estoppel.""* 
Where  the  insurer  claims  that  local  agents  had  no  authority  to' 
write  certain  risks  but  were  required  to  submit  them  to  the  general 
agents,  evidence  that  previously  this  had  been  done  but  that  such 
general  agents  had  returned  the  applications  with  instructions  to 
issue  thcpolieies  themselves  and  that  afterwards  such  local  agents 
had  written  such  risks  and  daily  reported  them  to  the  general 
agents,  is  admissible  to  show  the  local  agent's  authority.'""  In  a 
case  where  the  plaintiff  relied  on  an  agreement  on  the  part  of 
the  agent  to  the  effect  that  certain  invoices  would  be  accepted  by 

made  proof  of  loss,  if  erroneous,  held  dEBcUBsad  the  loss,  and  that  loHiired 
harmless. — Hanover  Fire  Ins.  Co.  of  recosrnlKed  It  as  payable  to  plaintiff. 
New  York  v.  Huff,  176  8.  W.  tSE.  and  directed  him  to  coUect  the 
loes.  Where  proofs  of  Iobb  show  amount,  as  such  evidence  tended  to 
an  additional  Insurance  In  a  given  prove  an  oral  assignment  after  loss. 
amount,  but  are  defective,  In  that  —(Civ.  App.)  German  Ins.  Co.  v. 
they  do  not  contain  a  schedule  of  Glbbs.  Wilson  ft  Co.,  92  S.  W.  1(188. 
such  Insurance,  with  name  of  com-  rehearing  denied  Se  8.  W.  7<0. 
pany,  date  and  expiration  at  policy, 
all  IndorsementH  thereon,  and  aaaig'n- 
ments  thereof,  and  the  record  does 
not  show  that  such  failure  Injured  iiirt^LiitB,) 
the  company,  or  that  it  objected  to  where  In  an  action  on  a 
the  proofs,  and  the  objection  to  their  ,,'  "'"«™i  in  an  action  on  » 
admlBBlon  Is  Keneral  they  may  be  Po'lcy  on  certain  gin  property,  writ- 
admitted  in  evidence.'— London  A  I.  ^"I  ^J"  .'*^^!°''^",*''i''=f  ^^''"-  'l^''''^' 
Fire  Ins.  Co.  v.  Sohwulst,  «  8.  W.  «"*  "'f^""!?  *':'"  '^"  local  agentB  had 
g)                                                     ^            u  ^^  authority    to   write   such    risks,   but 

m,0  defendant's     S'eneral     agents,    evidence 

•  that    on  a  previous   occasion    the   local 

"""""  agents    had    forwarded    an    application 

lOtO.     In  an  action  on  a  Ore  policy,  tor  a  gin   risk   to  the  general   agents, 

plalnUn     claimed     that     insured  "took  which   was   returned  with    Instructions 

out  the  policy  under  an  SKreement  to  to    Issue    the    policy    themselves,    and 

keep    his    stock    insured,    with    clauses  that     thereafter,     shortly     before     and 

in  the  policy  making  the  loss  payable  after   writing   the   policy   In   question, 

to    plaintiff    to    secure    Insureds'    debt  such  local  agents   wrote  gin  risks  and 

to    hiro,    and    that    after   the    loss    In-  dally   reported   the    same   to   the  gen- 

sured    recognized    plaintiff's    right    to  eral   agents,   was   admissible   to   show 

the  proce«ds  and  directed   him   to   col-  the    local    agents'    authority. — St.    Paul 

leet ,  the    policy.     Held,     that     It     was  Fire  ft  Marine   Ins.   Co.   v.   Stogner,   SS 

proper   to  admit   evidence   that   short-  S.   W.   218.     See   28   Cent.   Dig.   tnaiir- 

Ir  after  the  Are  insured  and  plaintiff  ance.   11   1887-1488.  I 
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the  insurer  in  lieu  of  an  inventory  required  under  the  policy,  it  is  , 
not  error  to  refuse  to  admit  testimony  to  prove  a  limitation  on 
the  authority  of  the  agent  precluding  him  from  making  any  valid 
waiver  of  such  character,  in  the  absence  of  any  showing  that  the 
insured  had  knowledge  of  such  limitation,"*'  It  is  proper  to  show 
that  after  the  issuance  of  a  policy  and  before  the  loss  the  insurer 
knew  the  true  state  of  the  title  to  the  insured  property,  in  an 
action  defended  on  the  ground  of  misrepresentation  as  to  sueh 
title."*'  An  opinion  by  the  insurer's  employee  in  charge -that 
property  was  a  co-insurance  risk  is  material  as  showing  waiver  of 
written  notice  as  to  additional  insurance. '".'*• 


ion.    In  an  action 

jiolicy,  defended  on  the  ground  of 
mlsrepreaentallon  &s  to  title  to  the 
property.  It  la  proper  to  ohow  that 
■   the   lBsiiH.nce   of   the   policy. 


before     the     tire,     the 


knew 


.  the  true  state  of  tho  title.— (Civ.  App. 
1B03)  Continental  Fire  .Ins.  Co.  v. 
CummlnKH,  T8  8.  W.  (78.  Judsment 
reversed  Continental  Ins.  Co.  v.  Same 
(1»0()    SI    B.   W.    706,   »g  Tex.    IIB. 

IOVSl  In  an  action  on  &  flro  pollay 
plaintiff  relied  on  an  agreement  on 
the  part  of  insurer's  ajrent  who  wrote 
the  policy  to  the  effect  that  certain 
invoices  would  be  accepted  by  the 
company  In  lieu  of  an  Inventory  of 
the  Insured  stock  required  by  the  pol- 
icy. Held,  that  there  was  no  error 
In  refusing  to  admit  the  testimony 
Of  a  witness  to  prove  a  limitation  on 
the  authority  of  the  agent  preclud- 
ing him  from  making  any  valid  waiv- 
er of  such  character,  in  the  absence 
of  any  showing  that  Insured  had  any 
knowledge  of  such  limitation. ^Flre 
Aaa'n  at  Philadelphia  v.  Masteraon, 
83    S.   W.   49. 

lOM.  It  Is  admissible  to  show 
that  agents  ar«  responsible  for  an 
omission  or  improper  statement  of 
matters  In  application,  made  warran- 
ties In  the  polloy,  when  such  warran- 
ties are  relied  on  to  defeat  an  action 
on  the  policy  and  to  show  that  In- 
sured Is  In  no  way  responsible  for 
the  mistake  but  relied  on  agent  to 
prepare  application  and  policy  and  did 
nol  know  of  the  mistake  or  omission 
and  that  agent  knew  the  facts  as 
they  existed  when  the  policy  was  Is- 
sued and  so  Is  estopped  from  setting 
up  the  breach  of  the  warranty  as  a 
defense.     Texas  Banking  and  Ins.   Co. 


.  Stoi; 


the  policy,  as  required  thereby,  evi- 
dence as  to  the  opinion  given  by  In- 
surer's employe  In  charge  that  prop- 
erty was  a  co-Insurance  risk  was  ma- 

ot  written  notice  as  to  additional 
su ranee. — Mechanics'    &   Tradei 
Co.  V.  Dalton,  188  S.  W.  771. 


MO — Wairlit    aad   anOalaaor    of   Bvl. 
dsuo*.     (KM    &8    Oant.    IMc>    mmz- 
anoa  f  {  ISSB,  1707  JTOa. 
loss. — In   an   action    an  a  Are   polloy 
after  the   adjustment,   the  adjustment 
was  prima  facie  proof  of   the  amount 
due     under     tho     policy.      (Clv.     App.) 
German   Ins.   Co.   v.   Olbbs,   Wilson   ft 
Co.,  82  S.  W.  1088,  rehearing  denied.  9S 
S.    W.    760.      See    28    Cent.    Dig.    Insur- 
ance,  II  1707-1728. 

lOM.     Under      Rev.      St.      181E,     Art. 
30S9,   providing   that   a  lira   Insurance 
pollijy,    on    total    loss,    shall     be    con- 
sidered  a   liquidated   demand   for   the 
of    the    policy,    but    that 
Shall    not    apply    to    per- 
lonaJty     where     the    petition     alleged 
and  the  evidence  showed,  that  a  hulld- 
g  was  totally   destroyed,  and  that  It 
as    attached    to    the    soil,    there    vma 
sutnclent   prima  facie   stiowing   that 
10    property    was    realty. — Co-opera- 
ve    Ins.    Ass'n    v.    Hubbs.    IIB    S.    W. 
0.      See    18    Cent    Dig.    Insurance,    II 
lEE,    1707-1728. 

1<»7.     Evidence    held    to    sustain    a 
finding  that   statements  as   to  threats 
burn   a   sanitarium   which   was   In- 
■ed  haii   not   been   communicated   to 
I   Insured   when   he   applied   for   the 
policy.— Washington    Fire    Ins.    Co.    V. 
Cobb,    183    S.    W.    G08.      28    Cent.    Dig. 
isurance.    IllBSK,    1707-1728. 
loae.     In   an   action  on  a  policy  In- 
lurlng   osalnst   the    loss   of   rents   on 
iroperty    for    the    period    reasonably 
lecessary     to      restore      the      property, 
:  vide  nee     held     to     sustain     a     flndlns 
the    time    oonsumed    was    reason- 
ably   necessary    to    restore    the    bulld- 
■Hartford   Fire    Ins.    Co.    v.    Plrea, 
BE    S.    W.    SSG.      28    Cent.    Dig.    Insur- 
ance,  II   lESG,   1707-1728. 

lOM.  In  an  action  upon  an  auto- 
mobile Insurance  policy,  evidence 
held    to    warrant    the    Jury    in    flnding 


Ins. 


tbe 


St  and  length  of  service  of  the 
tomoblle  ware  not  material  to  the 
<k. — St.    Paul    Fire    ft    Marine    In*. 

Co.  V.  Huff.    172  a.  W.   7EB. 

1100.     Evidence    In   «n   action    on   a 

policy     of     Are     Insurance,     providing 
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Weight  and  Sufficiency  of  Eridenoe — (1)    As  to  tiie  Policy. — A. 

judgment  for  the  insured  cannot  bi  sustained  where  the  policy  sued 
on  is  not  oflEered  in  evidence  or  proof yof  its  contents.'""  In  an 
action  to  reform  a  policy,  the  evidence  must  be  clear  and  convinc- 
ing to  overcome  the  presumption  that  the  policy  embodies  the  real 
intention  of  the  parties.""  '"*  (Por  evidence  sustaining  a  verdict 
that  a  policy  was  intended  to  become  effective  without  waiting  for 
ita  approval  by  the  general  agenta,  see  Ann.  1119.  For  evidence 
showing  delivery  of  policy,  see  Ann.  1118.  Por  insufficient  evidence 
to  warrant  a  finding  that  the  insurer  issued  a  policy  without  notice 
that  the  broker  was  insured's  agent,  see  Ann.  1107,  1106.  For 
evidence  showing  that  the  minds  of  the  parties  had  not  met  on 
cancellation,,  see  Ann.  1104.  For  evidence  of  mailing  letter  by  as- 
signee to  insurer's  agent  telling  him  of  assignment,  sufficient  to 
justify  admission  in  evidence  of  copy  of  letter,  see  Ann.  1105.) 


ance  should  avoid  the  palli^r.  held 
to  show  that  th«  Insured  had  made 
a  condiUonal  aale  of  the  premises. — 
Fire  ABB'n  of  Philadelphia  v.  Perry., 
IgE  S.  W.   374. 

1101.  Bvldecoe  held  to  show  a 
waiver  by  defendant's  gvneral  agent 
of  a  private  garagv  warranty  In  a  pol- 
icy Insuring  plaintiff' a  automobile. — 
Commercial  Union  Asaur.  Co,  of  Lon- 
don V.  Hill,  1ST  S.  W.  109K. 

1100.  In  an  action  an  a  Are  policy. 
evidence  held  to  show  that  the  condi- 
tion that  the  policy  should  be  void  If 
the  building  should  be  vacant  or  un- 
occupied for  ten  days  was  not  broken. 
—Home  Ins.  Co.  v.  Peterman,  IBG  B. 
W.  103.  See  28  Cent.  IMg.  Insurance, 
li  lGfiE-lT07. 

1103.  In  an  action  on  a  Hre  Insur- 
ance policy,  where  the  policy  was  not 
offered  In  evidence,  and  there  was  no 
proof  of  Its  contents,  a  Judgment  for 
plaintiff  could  not  be  sustained.— Fidel- 
ity Phenix  Fire  Ins.  Co.  v,  Sadau.  ISO 
S.  W.  137.  See  28  Cent.  Dig.  Insur- 
ance, il  1SB6-1707. 

UOf.  In  an  action  on  an  Insurance 
policy.  And  In  g  of  the  court  that  the 
minds  of  the  parties  Ifhd  not  met  od 
cancellation  held  supported  by  the  evi- 
dence.— National  Union  Fire  Ina.  Co.  v. 
Akin,  1(0  8.  W.  (69.  See  28  Cent.  Dig. 
Insuranca.  I  ISEE. 

HOB.  In  an  action  on  an  aaslgned 
tnau ranee  policy,  evidence  as  to  the 
mailing  of  a  letter  by  the  assignee  to 
the  Insurer's  agent,  telling  him  of  the 
assignment  held  sufllclent  to  Justify 
the  admission  In  evidence  of  a  copy  of 
the  letter. — Northern  Assur,  Co,,  Lim- 
ited, of  London  v,  Uorrlson,  ISi  S.  W. 

1100,  Id  an  action  on  a  ttre  Insur- 
ance policy,  evidence  held  Bufflclent  to 
warrant  a  Onding  that  the  Insurer  was 
bcund  by  an  agreement  Its  agent  made 
with  an  Insurance  broker  acting  for 
plaintiff. — Banover    Fire    Ins.    Co.    v. 


Turner,  H7  a.  W.  S!B.  See  88  Cent. 
Dig.  Insurance,  E  IEEE. 

1107.  In  an  action  on  a  Ore  Insur- 
ance policy  Issued  by  an  Insurance 
broker  with  the  assistance  of  a  special 
agent  of  the  Insurer,  evidence  held  In- 
BuHlclent  to  warrant  a  finding  that  the 
Insurer  Issued  the  policy  without  no- 
tice that  the  broker  was  acting  as 
agent  for  the  Insured. — Id. 

1100.  In  an  action  on  a  Hre  policy. 
evidence  held  not  to  show  that  Insured, 
on  procuring  permission  to  move  a 
building,  secured  a  waiver  of  a  condi- 
tion avoiding  the  policy  If  the  prem- 
ises remained  vacant  for  over  10  days. 
— Fireman's  Fund  Ins.  Co.  v.  Lyon, 
171  B.  W,  801. 

1100.  Evidence  In  an  action  on  an 
insurance  policy  held  to  support  a  find- 
ing that  the  company  waived  the  pro- 
duction of  Insured's  books  and  Inven- 
tories as  required  by  the  Iron-safe 
clause.— (Civ.  App.  1003)  ContlnenMl 
Fire  Ins,  Co.  v.  Cummlngs,  78  8.  W. 
378,  Judgment  reversed  Continental 
Ins.  Co.  V.  Same  (1804)  81  S.  W.  706. 
98  Tex.   HE. 

1110.  Evidence  reviewed,  and  heV 
Insufficient  to  show  that  an  Insurance 
agent.  In  Issuing  a  policy  to  plaintiff, 
had  Icnowledge  at  that  time  that  the 
property  Insured  belonged  to  a  Arm  of 
which  plaintiff  was  a  member,  and  not 
to  plaintiff,  to  whom  the  policy  was 
issued,  so  as  to  estop  the  insurer  from 
enforcing  a  provision  requiring  plain- 
tiff to  state  his  Interest  In  the  policy. 
If  other  than  sole  and  unconditional 
ownership.- Virginia  Fire  ft  Marine 
Ins.  Co.  V.  Cummlngs,  78  S.  W.  716, 

1111.  In  an  action  on  a  Ore  policy. 
a  book  Introduced  In  evidence  after 
destruction  of  most  of  assured's  hooka 
by  Are,  held  to  show  a  substantial 
compliance  with  the  provision  In  the 
policy  that  Insured  should  keep  boohs. 
— Fire  Ass'n  of  Philadelphia  v.  Master- 
son,  83  S.  W.  49. 
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(2)  As  to  Additional  Insnrance.— -(For  evidence  showing  that 
the  insurer  was  advised  by  the  agent  of  the  full  amount  of  con- 
current inaurance  carried,  which  exceeded  that  permitted  by  the 
policy,  see  Ann,  1131,  For  evidence  held  insufficient  to  show  inter- 
mingling of  goods  so  as  to  avoid  a  policy  in  case  of  other  insurance, 
see  Ann.  112S.  For  facts  showing  that  insured  had  contracted  no 
additional  insurance,  see  Ann.  1127.)  In  a  case  where  the  insured 
made  contradictory  statements  in  two  separate  trials  of  the  case 
as  to  notifying  the  insurer  of  other  insurance,  a  verdict  in  his 
favor  was  set  aside  where  he  had  admitted  to  a  third  party  that 
he  had  not  notified  the  agent  and  the  agent  denied  having  re- 
ceived notice  and  where  the  policy  contained  no  endorsement  of 
additional  insurance,""  (For  evidence  sustaining  findings  for  in- 
sured on  issues  of  waiver  and  estoppel  as  against  defense  of  con- 
current insurance  without  endorsement  on  policy,  see  Ann.  1138a.) 

(3)  As  to  Ownership. — Testimony  of  the  insured  that  the  prop- 
erty sued  on  was  in  his  private  dwelling  occupied  by  his  family 
when  destroyed,   is  prima  facie  proof  of  ownership.""     And  in 


ma.  The  court  wu  Buthorlzed  to 
conclude  chat  proofs  of  loss  had  been 
rendered  on  testimony  that  plalntlR 
Btt'Ore  to  auch  proofs  under  the  dlrec- 
Ion  of  defeniJant's  agents,  and  that  they 
'ere  delivered  within  the  required 
Ime  to  said  agenta.  one  of  aald  agents 
estlfylng  merely  that  he  did  not  re- 
allect  receiving  them, — Oakland  Home 
ne.  Co.  V.  DavlB,  33  S.  W.  B87. 

Ilia  Introduction  of  an  abstract  of 
udgment  asalnst  the  Insured  1h  not 
lutllclent  proof  of  a  Judgment  lien  on 
naured  property,  which  will  render  the 
insurance  void.— North  British  &  Mer- 
ntlle  Ins.  Co.  v.  Gunter,  36  S.  W.  TIB, 
Tex.  Civ.  App.  ESS. 

1II4,    A  policy  of  Insurance  on  lum- 
^r  at  a  rate   of   Z  3/4   per  cent,  con- 
Ined   a  clause  that  a  clear  space  o{ 
10    feet    should    he    maintained    be- 
tween the  lumber  and  any  woodwork- 
establletinient.      SubseQuently     a 
planins    mill    was    erected    within    128 
feet  of  the   lumber,  and   the  Insurance 
company    was    notified    that    the    as- 
sured   wished    to     cancel     the     lumber 
policy  and  Insure  the  inlll,  which  was 
done.     The    only    time 


the  policy  a  200-foot  clear  space 
clause,  and  was  received  and  retained 
by  the  assured  without  reading. 
Held,  that  the  evidence  failed  to 
show  fraud  or  mistake  on  the  part 
of  the  agent  In  Inserting  such  clause. 
— Keller  v.  Liverpool  A  L.  A  Q.  Ina, 
Co.,    6B    8:    W.    6»5,    27    Tei,    Civ.   App. 

lUB.  Evidence  In  an  action  on  a 
Are  policy  examined,  and  held  suf- 
flelent  to  Justify  the  findlnR  that  the 
Are  was  negligently  set  by  a  third 
party,  which  had  been  Impleaded  as  a 
defendant  by*  the  Insurance  company, 
—Philadelphia  Underwriters  v.  Ft. 
Worth  A  D.  C.   Hy.  Co.,   Tl    S.  W.   41B. 

Ills.  In  an  action  on  a  tire  policy, 
providing  against  additional  Insur- 
ance, plalntltl  testified  that  after  he 
procured  the  additional  Insurance  he 
notltled  defendant's  agent.  On  a  for- 
mer trial  he  had  testlHed  tiiat  he  had 
had  no  conversation  with  the  agent 
after   obtaining   the   additional    ! 


and    t 


:  the   ( 


1  bla 


change 


t  saw  the  lumber  wai 
ge  of  Insurance  was  e 
istlfied   that   he   paid   i 


ected,   and 


of    . 


The 


manager  of  the  mill  testified  t 
told  the  agent  he  u 
insuring  the  lum' 
ent  stepped  the  d 
It,  as  the  lumber  was  then  s 
B  rate  would  be  2  3/4  per  cent,,  bul 
»t  with  a  200-foot  clear  space  ht 
:ould  give  a  1  per  cent.  rate.  Aboul 
'  ree  weeks  after  the  change  a  pollc] 
as  Issued  on  the  lumber  for  2  3/4 
■.F   cent.,   containing   In    the   body   ol 


of  the  contradictory  i 
men  Is  was  unsatisfactory.  He  had 
admitted  to  a  third  party  after  the 
nre  that  he  had  not  notified  the  agent. 
The  agent  denied  having  received  no- 
tice. No  Indorsement  of  the  addi- 
tional Insurance  appeared  on  the  pol- 
icy as  required.  Held,  that  a  verdict 
for  the  plBlnlirt  would  be  sot  aside.— 
Aetna  Ins.  Co  v.  Eastman,  12  3.  W.  431. 
1117.  Testimony  of  the  Insured 
that  the '  property  described  In  the 
policy  sued  on  was  In  his  private 
dwelling     occupied 


mlly. 


orim 


1    deat 


(acle     proof     of     own( 


ship.- 
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general,  possession  of  the  property  described  in  the  policy  is  prima 
facie  evidence  of  ownerahip.""  (For  evidence  held  insufficient 
to  show  that  an  agent  at  the  time  of  issuance  of  the  policy  had 
knowledge  that  the  property  belonged  to  a  firm  of  which  the  plain- 
tiflE  was  a  member  and  not  to  the  plaintiff,  see  Ann.  1110.  For  evi- 
dence showing  that  the  mistake  of  the  insurer  was  not  due  to  neg- 
ligence in  the  suppositou  as  to  ownership,  see  Ann,  1137,  1138.)  , 
(4)  UisceUaneoos. — For  sufficient  or  insufScient  evidence  on  the 
following  points   see   annotations   as   follows:     Adjustment,   Ann. 


Ills.  Evidence  held  to  BUstaln  a 
verdict  that  a  lire  Insurance  policy 
was  delivered  to  asBured. — -Glens 
Falls  Ins,  Co.  v.  Walker,  187  S.  W. 
10  3«. 

1 119.  Evidence  held  to  sua  tain  a 
verdict  that  a  fire  Insurance  poliey 
waa  intended  to  become  effective 
without  waitlns  for  its  approval  by 
the  insurance  company's  Beneral 
agent. — Fire  Assn.  of  Pblladelphia 
V.    Powell,    188    S.   W.    47. 

IISO.  Where  Judgment  on  a  Are  pol- 
icy was  only  for  %iW.  the  fact  that  a 
flndlng  that  the  property  destroyed  was 
worth  11,000  was  not  warranted  by 
the  evidence  was  harmlSHS. — Hanover 
Fire  Ins.  Co.  of  New  Tork  v.  Hurt.  17B 
a  W.  4flE. 

lUl.  Where  a  (in  company  denied 
all  liability  under  a  policy,  error  fn  a 
finding  that  there  was  no  disagreement 
between  It  and  thb  Insured  aa  to  the 
amount  of  loaa  was  not  material. — Id. 

I19S.  Elvldence  held  Insufllclent  to 
establish  a  conspiracy  between  an  In- 
surance company  and  B.  to  terminate 
plalntllTs  employment  by  the  Insur- 
ance company  aad  to  charge  him  with 
Improper  conduct  in  the  padding  of 
bis  expense  account, — Oklahoma  Fire 
los.  Co.   V.   Ross,   170    S,  W.    W2. 

1U&  In  an  action  on  a  fire  policy. 
wherein  It  was  contended  that  a  set- 
tlement was  obtained  by  duress,  evi- 
dence held  sufficient  to  sustain  the 
plea  thereof— Fire  Ass^n  of  Phlladoi- 
phta   V.    Richards,    179    8.    W.    926. 

1184.  Evidence  in  an  action  for 
the  reformation  of  an  insurance  pol- 
icy naming  L.  as  the  Insured  and  K. 
as  mortgagee  and  payee  in  case  of 
loss,  held  Bufflclent  to  support  a  Judg- 
ment reforming  the  policy  by  Insert- 
ing plalntltra  name  in  the  mortgage 
clause,  on  the  ground  of  mistake. — 
Western  Assur.  Co.  v.  HiUyer- 
Deutach-Jarrett  Co.,    167   3.  W.   818. 

use.  In  an  action  to  reform  an 
insurance  policy,  the  evidence  must 
be  clear  and  convincing  to  overcome 
the  presumption  that  the  policy  em- 
bodies the  real  Intention  of  the  par- 
ties.—Id. 

1190.  In  an  action  on  Are  Insur- 
ance policies,  evidence  as  to  the  de- 
fense of  fraud  on  the  part  of  Insured 
In  shipping  away  part  o(  the  insured 
goods   before   the  nre  held   to   sus'aln 


mla   Fire   Ins.   Co. 
.   892. 


a  verdict  for  plaintiff. — Home  Ins.  Co. 
V.  Rogers,  1Z8  S.  W.  SIS.  See  28 
Cent.  Dig.  Insurance,  II  1G&B-1T07- 
1T28. 

IIST-  In  an  action  on  an  Insurance 
policy,  evidence  held  to  show  that 
plalnurc  had  contracted  no  insurance 
upon  the  property  eicept  that  repre- 
sented   by    the    policy    of    defendant. — 


128   f 

lias. 

ahow  that  Insured  gooda  from  one 
stable  were  so  Intermingled  with  In- 
sured   goods    In    another    stable    as    to 

their  separate  Identity,  so  as  to  avoid 
a  policy  providing  for  its  avoidance 
In  case  Insured  obtained  other  Insur- 
ance.— Norwich  Union  Fire  Ins.  So- 
ciety v.  Cheaney  Bros,,  IZS  S.  W.  1I8S. 

113*.  Evidence  held  Insufficient  to 
show  that  Insured  fraudulently  caus- 
ed a  fire. — Milwaukee  Mechanics'  Ina. 
Co.   v.   Frosch,    1!0    S.   W.    600. 

113a  Proof  of  the  value  of  in- 
sured gifts  at  the  time  of  destruction 
is  suOlclent,  In  the  absence  of  a  show- 
ing that  such  value  exceeded  their 
value  when   presented   to  Insured. — Id. 

evidence  held  to  sustain  a  finding 
that  the  Insurer  was  advised  by  Its 
agent  of  the  full  amount  of  concur- 
rent Insurance  carried,  which  exceed- 
ed   that    permitted    by    the    policy. — St. 


.  Co.  v.  Cron- 


Flre   &   Marii 
In.  lai  S.  W.   S49, 

1133.  In  an  action  on  a  tire  poUey, 
evidence  as  to  occupancy  o(  the  prem- 
ises at  the  time  of  the  lire  held  not 
contradictory,  so  as  to  raise  an  Issue 
of  the  breach  of  a  warranty  relating 
thereto. — Agricultural  Ins.  Co.  of 
Watertown,  N.  T.,  v.  Owens.  132  S. 
W.   838. 

1133.  In  a  suit  to  recover  on  a 
policy  of  fire  Insurance,  where  the 
Insurer  Impleaded  Its  agent  and  asked 
a  Judgment  over  against  him  'In  the 
event  of  a  recovery  by  (he  Insured, 
on  the  ground  that  he  bad  not  report- 
ed' to  the  Insurer  his  knowledge  of 
facts,  relating  to  the  property  Insur- 
ed, evidence  held  to  warrant  a  ver- 
dict In  favor  of  the  agent. — Shawnee 
Fire  Ins,  Co.  v.  Chapman,  J3Z  9,  W. 
8E4. 
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1095,  1123  [  Increase  of  Hazard,  Ann.  1097,  1135;  Change  of  Title, 
Aan.  1100-  Incumbrance,  Ann.  1113;  Waiver,  Ann.  1101,  1138a; 
Vacancy,  Ann.  1102,  1108 ;  Occupancy,  Ann,  1132 ;  Iron-Safe  Clause, 
Ann.  1109,  1110;  Proof  of  Loss,  Ann.  1112;  Fraud,  Ann.  1114,  1126, 
1129;  Value,  Ann.  1120,  1121,  1130;  Partial  Loss,  Ann.  1134;  Char- 
acter of  Property,  Ann.  1096 ;  Rents,  Ann.  1098 ;  Misrepresentations, 
Ann.  1099;  Fire  Set  by  Third  Party,  Ann.  1115;  Conspiracy  of 
Agent,  Ann.  1122;  Judgment  Over  Against  Agent,  Ann.  1133. 

Amonnt  of  Recovery. — In  general,  the  measure  of  damages  under 
an  insurance  contract,  where  the  loss  is  not  total,  is  the  difference 
between  the  value  of  the  property  whole  and  damaged,  within  the 
amount  of  the  policy."*'  However,  the  amount  of  the  policy  is 
not  even  prima  facie  evidence  of  the  loss  where  it  provides  that  in 
no  event  shall  the  claim  be  greater  than  the  actual  damage  to  or 
cash  value  of  the  property  at  the  time  of  loss."**     Where  certain 


1131.     After  a  nre,  a  portion  of  the 

lot  on  which  the  building  consumed 
had  stood  was  sold  to  e.  banking  cam- 
any  which  have  formerly  occupied 
part  of  It  as  a  tenant.  The  bank  re- 
built on  the  Hame  lot,  and  In  doln^  bo 
used  part  of  the  foundation  of  the  old 
buildinij  and  a  part  of  the  old  bank 
vault.  The  extent  and  value  of  the  parts 
used  was  not  shown,  nor  was  there  any 


evidence 
}f    the 


led      the 


whethei 

the  building.  Held  Insumclent  to 
Ahon  that  the  Iohb  was  only  partial. 
— Hartford  Fire  Ins.  Co.  v.  Dorr  oh, 
133  a.  W.   1GG. 

113B.  m  an  action  on  a  Are  Insur- 
ance policy,  evidence  held  to  show 
that  plaintiff  Increaaed  the  rliK,  In 
violation  o(  the  provisions  of  the  pol- 
icy, by  dividing  the  house  Into  three 
distinct  parts  after  the  policy  was  Is- 
sued,   and    having    each    part    occupied 

Fire    Ina.  Go.  of  Waco,    133   H.  W.   491. 

1136.  Possession  of  property  cov- 
ered by  an  insurance  policy  Is  prima 
facl«  evidence  of  ownership  thereof 
In  an  action  on  such  policy. — Liver- 
pool &  L.  ft  G.  Ins.  Co.  V.  Nations,  i» 
S.  Vf.   817. 

1137.  Evidence  examined,  and  held 
ti>  ahow  that  the  alleged  mistake  of 
the  company  In  suppoBlng:  that  the 
property  belonged  to  the  woman  with 
whom  plaintiff  was  living  when  It 
was  insured,  and  not  to  plBlntift,  was 
not  due  to  negligence  on  its  part. — 
HcCarty  v.  Hartford  Fire  Ins.  Co..  76 
a.  W.  9S4. 

11S8.  In  an  action  on  a  ftre  policy 
the  evidence  examined,  and  '  held  to 
sustain  the  finding  of  the  trial  Judge 
that  the  property  Insured  was  In  fact 
owned  by  the  woman  with  whom  the 
plalntia,  at  the  time  tb«  policy  was 
iBiued,  was  living  In  adultery,  and 
that   plalntff   had   no   Interest   therein. 


— McCarty   v.   Hartford   Fire  Ins.   Co.. 
76    S,   W.   834. 

liasa.  In  action  on  policy  of  fire 
Insurance  Qndtngs  facts  found  by 
Jury,  and  the  evidence  also  held  euf- 
ncient  to  sustain  flndlngs  tor  plain- 
tiff on  Issues  of  waiver  and  estoppel 
as  against  defense  of  concurrent  In- 
surance without  Insurer's  Indorse- 
ment on  policy  .^Mechanic  8'  &  Trad- 
ers'  Ins,   Co.   V.   Dalton,    18S   S,  W.   771. 

(SM     SB 


of     1 

oe&t.  Big.  nmisM*,  s  im.) 


a  policy  provides 
nt  shall  the  claim  be 
sum  than  the  actual 
uh  value  of  the  prop- 
ime     of     the     Are,     the 


S.    W.    IE. 

1140.  Cotton  bagging  was  Insured 
with  a  provision  that  loss  was  to  be 
estimated  according  to  the  actual 
casli    value    of    the    goods,    but    In    no 

replace  It.  its  value  at  the  Jobbing 
price  at  the  time  of  loss,  could  pur- 
chasers have  been  found,  was  less 
than  the  face  of  the  insurance,  but  at 
the  ordinary  price  exceeded  It.  There 
was  evidence  of  the  cost  of  manufac- 
tuElng  It,  with  freight  and  added  ex- 
penses, and  also  that  replacement 
was  Impossible.  Held  that  neither 
the  Jobbing,  nor  the  ordinary  price, 
nor  the  cost  of  manufacturing  with 
added  expenses,  alone  furnished  the 
measure  of  damages,  but  all  were 
proper  to  be  considered  in  connection 
with  other  competent  facts,  and  that 
a  verdict  for  the  full  amount  of  the 
policy  would  not  be  disturbed. — VI r- 
Blnls  Plre  ft  Marine  Ins.  Co.  v.  Can- 
IE    8.    W,    Hb,    18   Tex.   Civ.   App. 
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goods  were  insured  with  a  provision  that  the  loss  was  to  be  es-  - 
timated  according  to  the  actual  cash  value  of  the  goods,  but  in  no 
case  to  exceed  the  cost  to  insured  to  replace  it,  it  was  held  that 
neither  the  jobbing  nor  the  ordinary  price,  nor  the  cost  of  manu- 
facturing with  added  expenses,  alone  furnished  the  measure  of 
damages,  bat  all  were  proper  to  be  considered  in  connection  with 
other  competent  facta  and  that  a  verdict  for  the  full  amonnt  of  the 
policy  would  not  be  disturbed.'^*"  In  an  action  on  an  indemnity 
policy  against  loss  of  stock  dividends  by  fire  the  judgment  for 
the  insured  properly  deducted  his  proportion  of  accrued  earnings 
from  the  whole  earnings,  less  expenses  from  the  face  of  the  pol- 
icy.'"" 

Questions  for  the  Court.— The  construction  of  a  written  pro- 
vision as  to  the  extent  of  the  insurers  liability  is  for  the  court."" 
A  requested  instruction  defining  the  term  "attached  additions," 
naed  in  describing  the  property  was  properly  refused,  as  not  in- 
volving a  question  of  law."''  The  question  whether  a  vessel  is  in 
Gulf  waters  when  it  was  lost  in  a  river  in  which  the  tide  from  the 
Mexican  Gulf  ebbed  and  flowed,  is  for  the  court,""  A  letter  of 
insured  directing  the  cancellation  of  a  policy  cannot  operate  as  a 
cancellation  where  the  insured  replied  that  it  could  only  be  can- 
celed under  certain  conditions."" 

Questicou  for  the  Jury — (1)     As  to  Cancellation. — The  question 

■cB  u  ft  BTOund  for  recovery,  the  over- 
ire  ruling:  of  excepClone  for  misjoinder  of 
)B-  cauBSB  of  action  wbb  not  ground  for 
lie  reversal  of  a  Judgment  for  plftlrtlff. — 
of  Oklahoma   Fire   Ins.   Co.   v.   Ross.   170 


im.     Tl 
under    an    Insurance    contract, 
loss  Is  not   total.  Is  the  dlfleren 
tween  th«  value  of  the  property 
and   datnaged,    within    the   amoi 
the    policy. — German    Ins.    Ca    v.    Kv- 
erett.    46    S.    W.    9fi.    IS   Tex.   Civ.   App. 
E14. 

1141a.  In  action  on  Indemnity  pol- 
icy against  loss  of  Btock  dividends  by 
fire.  Judgment  for  plaintiff  deducted 
his     proportion     of     accrued     earntnfts 

pen  sea  from  the  face  of  the  policy, 
held  proper.— Liverpool  Sc  London  ft 
Olobe  Ina.  Co.  v.  L.eeter.  IIS  S.  W, 
(02. 


1144.  Where  insured  directed  the 
cancellation  of  a  policy  containing 
cancellation    clause,    and    the    agents 


1141.  When  there  was  evidence 
that  a  letter  was  mailed,  whether  It 
was  received  by  the  addressee,  since 
deceasBd,     was    a    question     for     the 

Jury,  though  It  could  not  be  found 
amoung  the  addressee's  papers.— 
'Northern  AsHur.   Co.,   Limited,   of  Lon- 


,  182  E 


.   411. 


wrote   that   the 

policy 

would   be   can- 

celed    If    he    wi 

mid    B, 

creased 

'not    otherwise. 

It  canni 

)t  be  hel 

a.  as  a 

that     It. 

iBureds' 

operated    as     a 

cancellation.— National 

Union       Fire 

Ins.  Co, 

,    V.    Akin,    160    1 

a.    W.    S«».      See 

38  Cent 

.    Dig.    Ir 

;e,    ](    lfiBB-1731. 

114S. 

In   an    i 

on    a    policy    of 

marine 

ere    the     undla- 

ah  o  wet 

1    that    the    vea- 

sel  was 

1   lost   In 

r  in   which   the 

tide    from    the 

Meilc 

an    fnilt    ebbed 

and   flo 

wed,    the 

questl 

r    the    c 

Mannheim     Ins. 

Co.    V. 

Charles 

Clarke 

&    Co..    157    S. 

See  2S 

DlR.    InaurancB. 

tl  lEse- 

■173Z. 

1140. 

■ed,  after  a  Are, 

altered 

his  book, 

B  and  I 

■ecords  so  as  to 

ct.    and    pleaded    r 


114S.    W^ere 
breach    of   contri 
tain  slanderous  i 
Ice   only,    and    the    court    did    not    sub- 
mit  the   Issue   of  slander   to   the   Jury 


fact  Bulfered,  was  for  the  Jury. — Hart- 
ford Fire  Ins.  Co,  v.  Walker.  IBS  S.  W. 
SOS.  See  28  Cent.  Dig.  Insurance 
li]666-173!. 
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of  mutual  cancellation  of  a  policy  before  loss  is  for  the  jury.'"* 
""  And  in  this  connection  the  authority  of  the  iDsured's  attorney 
to  accept  notice  of  cancellation  and  substitution  of  another  policy 
is  for  the  jury."" 

(2)  Afi  to  Incombrances. — The  question  whether  the  insurer 
waived  the  conditions  of  the  policy  regarding  incumbrances  is  not 
for  the  jury  where  the  insurer  has  not  alleged  such  waiver  in  his 
pleadings.""'  It  is  a  question  for  a  jury  whether  a  mortgage  had 
been  executed  and  delivered  as  to  the  husband  or  whether  it  had 
been  left  with  the  mortgagee  for  convenience  and  was  not  to  take 
effect  until  signed  by  the  wife."** 

(3)  Ab  to  Additional  Insurance. — Whether  the  insurer  consented 
to  additional  insurance  is  for  the  jury,"^» 

(4)  As  to  Increased  Hazard. — Whether  a  number  of  bales  of 
hay  thrown  on  the  gallery  of  the  insured  building  increased  the 
hazard  is  for  the  jury.""  The  qweation  whether  a  single  effort  of 
an  unknown  person  to  burn  the  property  should  cau^e  the  insured 
to  consider  it  likely  to  be  repeated,  making  it  his  duty  to  report 


1147.  On  the  evidence,  held,  that 
whether  Insured  took  a,  purported  In- 
ventory prior  to  the  dates  of  the  pol- 
idea    aued    on    was    for    the    Jury. — Id. 

114a  AUeeatlona  In  the  petition 
to  the  effect  that  proofs  of  loss  were 
made  Immediately  after  the  Are  un- 
der Ihe  supervision  of  the  company's 
adjusters,  that  after  the  adjustment 
the  adjusters  Informed  the  Insured 
that  the  company  would  not  pay  the 
lOBS.  that  the  company  never  made 
any  objection  to  the  proof  of  ]oes  un- 
til II  died  Its  answer,  and  that  the 
company  thereby  waived  the  filing  of 
proof,  are  sufficient  to  Justify  sub- 
mitting to  the  Jury  the  question 
whether  the  company  waived  proof 
of  loss,  as  provided  for  in  the  policy. 
— East  Teias  Fire  Ina.  Co.  v.  Brown, 
(Tex.    Sup.)    18    S.  W.    713. 

1149.  In  a  suit  on  a  policy  on 
household  goods,  whether  Insured 
died  the  proof  of  loss  required  by 
the  policy,  and  whether,  If  not,  the 
default  was  waived  by  Insurer,  held 
(or  the  Jury.— Fidelltx  Phcnlx  Fire 
Ins,   Co.   V,    aadau,    178   S.  W.    B6S. 

114te.     In  an'actlon  on  an  Indemni- 
ty   policy    where   plaintiff 
telephone    conversation    with    ini 
agent,    which    was    denied    by 


the  mortKasor's  wife,  so 
a  her  dower.  Held,  that  it 
(tlon  for  the  Jury  whether 
_    _  leen    executed    and 

delivered  as  to  the  husband,  or 
whether  It  had  been  left  with  the 
bank  president  for  convenience,  and 
was  not  to  take  effect  at  all  until 
signed  by  the  wife. — Eto.s^^.Tex.  Fire 
Ina,  Co.  V.  Clarke   (Tex.)    15  S,  W.  IBS. 

Ilea.  The  court  cannot  know  aa  a 
matter  of  law  that  10  or  le  hundlea 
of  baled  hay  left  on  the  gallery  of  a 
house  Increases  the  hazard  of  Are 
insured  against  In  a  policy  stipulat- 
ing that  It  shall  be  void  If  the  haz- 
ard ia  Increased,  where  the  evidence 
only  showed  that  the  hay  was  left 
on  the  gallery  by  being  thrown  oft  a 
wagon,  because  storage  room  waa 
lacking  at  a  mill,  and  that  It  was 
left  there  Until  the  wagons  could  re- 
turn from  the  mUl;  but  the  guestlou 
Is  for  the  Jury. — Hamburg-Bremen 
Fire   Ins.  Co.    v.   Swift,    130   S.   W.    870. 

IIH.  '  In  an  action  on  a  policy  pro- 
iron-safe  clause  that   the 
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11B9. 

defendant  pleaded  breach  of  condi- 
tion In  that  the  assured  had  mort- 
gaged the  premises.  It  was  shown 
that  he  had  signed  a  hiortgaee  to  a 
bank,  and  had  left  the  Instrument 
with   Its   president,   to  await   the   alg- 


was  made  Just  prior  to  the  asatired'B 
alleged  acceptance  of  the  policy,  or 
whether  the  Inventory  taken  prior  to 
the  date  on  which  the  policy  was  re- 
ceived by  assured  was  the  "last  pre- 
ceding Inventory."  the  former  Inven-  * 
tory  being  the  preceding  one  If  the 
policy  was  not  accepted  until  when 
alleged,  otherwise  the  latter  was  the 
last  preceding  Inventory.^Queen  City 
Ins.  Co.  V.  Long,  1S2  S.  W.  82.  See 
28  Cent.  I>lg.  Insurance,   11   IGSe,   ITU. 
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it  to  the  company  is  for  the  jury.""  It  is  for  the  jury  whether 
the  agent  knew  that  gasoline  was  used  on  the  insured  property  so 
as  to  operate  as  a  waiver  of  the  condition  in  the  policy.'"* 

(6)  As  to  the  Iron-Safe  Clause. — The  question  of  suhstantial 
compliance  with  the  provisioDs  of  the  iron-safe  clause  is  for  the 
jury."*"  Also,  whether  the  insurer  waived  a  forfeiture  for  non- 
compliance with  such  clause  is  for  the  jury.^'" 

(6)  As  to  the  Inventory.— It  was  for  the  jury  to  determine 
whether  the  insured  took  a  purported  inventory  prior  to  the  date 
of  the  policy  sued  on.""  And  whether  such  inventory  was  a  sub- 
stantial compliance  with  insured's  contract  obligation  to  furnish 
an  inventory  was  for  the  jury.""  As  to  which  of  two  inventories 
was  the  ' '  last  preceding  inventory ' '  was  a  question  for  the 
jury."" 

(7)  As  to  Proofs  of  Loss. — Whether  the  insured  filed  the  proof 
of  loss  required  by  the  policy,  and  whether,  if  not,  the  default  was 
waived  by  the  insurer,  held,  for  the  jury."**  "" 

(8)  HisceUaneons. — The  questions  of  waiver  and  estoppel  may 
be  snbmitted  to  the  jury."'"  "''  Whether  the  insured,  after  loss, 
altered  his  books  and  records  so  as  to  show  a  greater  loss  than  he 
had  in  fact  sustained,  is  for  the  jury.""  Whether  a  material  or 
substantial  part  of  a  building  fell,  thus  avoiding  the  policy,  is  for 
the  determination  of  the  jury."'*  Where  a  policy  provided  that  a 
transfer  by  the  owner  should  not  invalidate  the  policy,  as  against 
the  interest  of  the  mortgagee,  provided  he  notified  the  insurer  of 
such  transfer,  and  there  was  evidence  that  at  the  time  the  owner 
conveyed  the  property  he  was  the  agent  of  the  mortgagee,  it  was 

lisa  It  Is  error  to  submit  to  the  shown  that,  though  the  company's  ad- 
Jury  the  question  whether  the  Insur-  Juiiter  and  local  aKents  were  InForm- 
ance  company  waived  the  conditions  ed  by  plain tlKa  that  they  had  not 
of  the  policy  regarding'  Incumbrances,  compiled  with  an  iron-safe  clause. 
where  the  plaintiff  has  not  alleged  neither  of  them  declared  a  forfeiture 
such  waiver  In  his  pleadings. — Bast  of  the  policy:  that  the  adjuster  after- 
Teias  Fire  Ins.  Co.  v.  Brown.  (Tei.  wards  required  one  of  plaintiffs  to 
Sup.)    18    S,    W.    T12.  make    a    statement    of    the    loss    under 

■"  oath,    and     stated     that     the    company 

would  settle  tor  the  loss:  and  that 
plaintlRs  had  no  notice  of  any  limita- 
tion on  the  adjuster's  authority — It 
was  a  Question  for  the  Jury  whether 
defendant  had  waived  the  forfeiture 
of  the  policy. — Colich  &  GUllland  v. 
Home  Protection  Fire  Ins.  Co.,  73  S. 
W.    1077. 

116»,     In    action    on    Are    policy,    the 

court  did  not  err   In  refusing  peremp- 

tlt.  tory    Instruction    for    defendant    Ignor- 

IIST.     In    an    action    on    a    policy,    a       Ing    waiver    and    estoppel, — Mechanics' 

requested       instruction       denning      the       A  Traders'    Ina.   Co.    v.    Dalton,    189    S. 

term      "attached      addition,"      used      In       W.    771. 

describing  the  property,   was  properly  In   action    on   Are   policy,   court   did 

refused,  aa  not  Involving  a  question  not  err  In  refusing  a  peremptory  In- 
ot  law.^ — {Connecticut  Fire  Ins.  Co.  v.  structlon  for  defendant  assuming,  as 
Hilbrant,  73  a  W.  B58.  a    matter    of    law.    that    the   evidence 
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1168.    Where.    In    an    action    to   re-      was  not  aumclent  to  raise   the  is 
I   an   Insurance   policy.   It   was      ot   waiver   and   estoppel.- 
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error  to  fail  to  submit  the  issue  of  notice  to  the  jury.'"'  The  in- 
surer cannot  complain,  where  by  agreement  certain  issues  of  fact 
are  submitted  to  the  jury  as  the  only  issues  to  be  determined,  that 
the  evidence  was  not  sufficient  t«  support  a  finding  that  the  prop- 
erty destroyed  was  not  worth  the  sum  alleged  in  the  petition,  as 
the  agreement  was  an  admission  that  the  property  destroyed  waa 
worth  the  sum  alleged  in  such  petition,'"'  (As  to  withdrawal  from 
the  jury  of  the  acts  done  by  a  co-conspirator  in  an  attempt  to  de- 


liea  Whether  there  has  been  a  buS- 
stantlal  compliance  with  a  condition 
requiring  the  Insured  to  keep  hlK   In- 


9  In 


Droof  s 


Ie  8  queetlon  of  fact  for  the  Jury, 
where  there  la  evidence  (rom  which 
the  Jury  might  have  found,  that  the 
omission  to  place  the  Inventory  In 
the  safe  on  the  night  of  the  lira  w»» 
Inadvertent  or  an  accident,  and  that 
the  condition  had  been  Hubstantlally 
compiled  with.  In  good  faith. — Kemen- 
do  V.  Western  Assur.  Co.  of  Toronto, 
Canada,  67  S.  W.  298.  reversed  flO  8. 
W.  Ml. 

1161.  An  inaorance  policy  contained 
a  stipulation  against  alienation  of  the 
property,  but  provided,  that  a  trans- 
fer by  the  owner  should  not  Invalidate 
the  policy,  as  against  the  Interest 
of  the  mortgagee,  provided  that  he 
notified  the  insurer  of  such  transfer 
if  he  had  knowledge  thereof.  At  the 
time  an  owner  conveyed  the  property 
there  was  evidence  that  he  wsa  an 
agent  and  representative  of  the  mort- 
gagee-  In  such  a  capacity  that  his 
knowledge  of  the  transfer  was  im- 
putable to  the  mortgagee.  Held,  It  was 
error  to  fall  to  submit  the  lesua  of 
notice  to  the  Jury  Instead  of  directing 
a  verdict  In  favor  of  mortgagee.— 
Alamo  Fire  Ins.  Co.  v.  Davla,  BO  S. 
W.  SOI. 

liaa.  Evidence  held  sufficient  to  re- 
quire the  BubmlHslon  to  the  Jury  oP 
the  Issue  whether  there  was  a  mutual 
cancellation  of  a  fire  Insurance  policy 
before  the  fl re.— Westchester  Fire  Ina. 
Co,    V.    McMlnn.    188    8.    W.    tS- 

11S3.  In  action  on  lire  Insurance 
policy,  where  defendant  claimed  that 
the  original  policy  had  been  canceled 
and  a  smaller  policy  substituted,  held 
on  the  evidence  that  the  authority  of 
Insureds  attorney  to  accept  notice  of 
cancellation  and  substitution  was  for 
Jury. — Olaascock  v,  Liverpool,  L,ondon 
&  Globe  Ins.  Ca,   188  3.  W.  281. 

IIM.  Where,  as  a  defense  to  an 
action  to  recover  on  an  Insurance  pol- 
icy, defendant  charged  a  conspiracy 
on  the  part  ot  plaintiff  and  F.  to  de- 
fraud It,  withdrawal  from  the  jury  of 

of  such  conspiracy,  subsequent  to  the 
destruction  of  such  property,  was  re- 
versible error— Fire  Ass'n  of  Phila- 
delphia v.  MoNerney,  64  8.  W.  lOBS, 


t  of  the  1 


lias.    The  CODS 
provision   as   to   t 

Burers  liability  was  a  quesuon  ror 
the  court  and  not  for  the  Jury.— Fire- 
man's Ins.  Co.  V.  Jesse  French  Piano 
ft  Organ  Co.,  187  S.  W.   681. 

11S8.  Whether  such  Inventory  was 
a  substantial  compliance  nith  Insur- 
eds contract  obligation  to  furnish  an 
Inventory,    held,   for  the  Jury.— Id. 

1189.  In  an  action  on  a  tire  Insur- 
ance policy,  void  If  other  insurance  Is 
procured  without  consent,  evidence 
held  Butndent  to  Justify  the  submis- 
sion to  the  Jury  of  the  question  of 
consent.—Reliance  Ins.  Co.  of  Phila- 
delphia V.  Dalton,  1T8  S.  W.  BSS. 

llTa  Evidence  held  to  Justify  the 
submission  to  the  Jury  of  the  Issues  of 
waiver  and  estoppel. — Id. 

1171.  Whether  an  Insurance  policy 
was  canceled  by  mutual  consent  with- 
out the  return  of  the  unearned  prem- 
ium held  to  be  a  question  tor  the  Jury, 
though  Insured  did  not  ask  for  the  re- 
turn of  the  premium  and  may  have 
thought  the  policy  was  fully  canceled 
without  such  return. — Polemanalcos  v. 
Austin  Fire  Ins.  Co.,  160  S.  W.  1184. 
See  28  Cent.  Dig.  Insurance,  II  IGSE, 
1732-1770, 

1179,  Whether  a  single  effort  of  an 
unknown  person  to  burn  the  property 
should  cause  Insured  to  consider  It 
likely  to  be  repeated,  making  It  the 
duty  of  Insured  to  report  same  to  the 
company,  within  a  provision  that  the 
policy  shall  be  void  If  the  hazard  be 
Increased  by  any  means  within  the 
knowledge  of  Insured.  Is  a  question  for 
the  Jury. — Scottish  Union  ft  National 
Ins.  Co.  v.  Weeks  Drug  Co.,  118  8.  W. 
1D8S.  See  28  Cent,  Dig.  Insurance,  t) 
l&BS,  1707-1728. 

1173.  In  an  action  on  an  insurance 
policy  for  tEDD,  where  certain  Issues  of 
fact,  not  Including  the  value  of  the 
property,  were  submitted  to  the  Jury 
by  agreement  made  In  open  court  as 
the  only  Issues  of  fact  to  be  determin- 
ed, defendant  cannot  complain'  that  ths 
evidence  was  not  sufficient  to  support 
a  tin  ding  that  the  property  destroyed 
waa  not  worth  the  sum  alleged  In  the 
petition,  as  the  agreement  that  the 
issues  submitted  were  the  only  ones 
was  an  admission  that  the  property 
destroyed  was  worth  the  sum  alleged 
In  the  petition. — Mecca  Fire  Ins,  Co.  ot 
Waco  v.  Wllderapln,  118  S.  W.  1111, 
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fraud  the  inenrer,  see  Ann.  1164.)  (As  to  failure  of  court  to  sub- 
mit the  issue  of  slander  in  a  case  for  breach  of  contract,  see 
Ann.  1143.) 

Instraotioiu — (1)  In  General. — ^Where  an  insurer  interposed 
fonr  different  defenses,  an  instruction  that  the  burden  rested  on 
it  to  establish  some  one  of  its  defenses,  and  if  it  failed  to  establish 
any  of  them,  the  verdict  should  be  for  the  insured,  is  erroneous, 
because  leading  the  jury  to  believe  that  the  insured  was  entitled  to 
recover  unless  the  insurer  established  all  of  its  defenses.'"^  Such 
an  instruction  should  be  modified  to  state  that  the  verdict  should 
be  for  the  insured  if  the  insurer  fails  to  establish  at  least  one  of  its 
(lefenseB.^'"  An  instruction  which  indicates  that  an  insurer  was 
not  bound  by  the  re-delivery  of  the  policy  unless  the  agent  was 


1174.  Whsther  an  ftKect  of  an  In- 
surer, procuring-  a.  policy  Btlpula-tlng- 
that  It  should  be  void  on  Insured  keep- 
Inr,  ufllng,  or  allowing  gasoline  on  the 
piemleea,  knew  that  gasoline  was  kept 
on  the  premlBes  for  the  needs  of  the 
business  carried  on  aa  as  to  operate 
as  a  waiver  of  the  condition  of  tka 
policy,  held,  under  the  evidence,  for 
the  Jury. — American  Cent.  Ins.  Co.  v. 
Chancey,  1S7  B.  W.  B7T.  See  iS  Cent. 
Dig.  Insurance,   ii  1E58,   1T3S-1TT0. 

Ions.    (Mm  98  Cut.  Bir> 

ir-lSOa;   17T1^784.) 


IITS.  In  a  suit  on  Dre  policies,  an 
Instructtou  that  a  compromise  relied 
npon  by  Insured  had  not  been  shown  to 
have  been  made  by  insuror'a  author- 
ity, and  should  not  be  considered  by 
the  Jury,  was  properly  refused,  where 
It  was  a  question  of  fact  whether  the 
agent  who  agreed  upon  the  compromiBe 
acted  within  his  authority,  or  scope 
of  apparent  authority. — Milwaukee  Me- 
chanics' Ins.  Co.  V.  FrOBCh,  130  9.  W. 
SOD. 

1176^  In  an  action  on  a  fSEO  tire 
policy,  stipulating  that  Insurer  should 
not  be  liable  for  more  tlian  three- 
fourths  of  the  value  of  the  property, 
an  instruction  that  the  measure  of 
damages  was  the  value  of  the  property 
not  exceeding  tSGO  was  erroneous  as 
allowing  a  recovery  of  tSEO.  though  in 
excess  of  three-fourths  of  the  value. — 
State  Hut.  Fire  Ins.  Co.  v.  Csthey.  IBS 
a.  W.  936.  Bee  28  Cent.  Dig.  Insurance, 
Ii  16BS,  1771-1784. 

1177.  In  an  action  on  a  policy  In- 
demnifying against  the  loss  of  rents 
for  such  period  as  was  reasonably 
neccseary  to  restore  the  premises,  the 
evidence  being  undisputed  that  from 
the  date  of  the  Are  to  the  restoration 
of  the  building  the  rents  were  IITB,  the 
insurance  company  contesting  alone 
the  amount  of  recovery,  the  court 
properly  charged  that  if  the  time 
actually  spent  was  no  more  than  was 
reasonably  necessary,  they  should  And 


for  the  Insured  for  the  sum  of  tlTG. — 
Hartford  Fire  Ins.  Co.  v.  Plres,  186 
B.  W.  GSE.  9(«  28  Cent.  Dig.  Insurance. 
»  IBBB,  1771-1784. 

1178.  In  an  action  on  a  Are  policy. 
an  instruction  dellnlng  total  loss  held 
sunclently  favorable  to  Insurer. — Fire 
Ass'n  of  Philadelphia  v.  8  tray  horn, 
1«G  6.  W.  101.  See  28  Cent.  Dig.  In- 
surance, 11  lEEfl,  1771-1784. 

117>.  An  Instruction,  not  apeciflcal- 
1y  requiring  the  Jury  to  base  its  belief 
on  the  evidence,  is  not  bad,  where  thej 
have  been  told  that  plain  ti  If  must 
prove  his  case  by  a  preponderance  of 
the  evidence. — Austin  Fire  Ins.  Co.  v. 
Bayles,  167  S.  W.  272. 

1100k  A  requested  charge  that,  the 
marliet  value  after  the  Hre  of  the  piano 
insured  not  having  been  shown,  no  re- 
covery could  be  had.  held  properly  re- 
fused, under  the  evidence. — Occident 
Fire  Ins.  Co,  v,  Unn,  179  a.  W.  B!3. 

1181.  Where  the  president  of  an  In- 
surance company,  also  named  as  the 
trustee  in  a  deed  of  trust  given  to  the 
company.  In  negotiating  the  loan,  in- 
sisted that  the  insurance  should  be 
carried  in  his  company,  the  court  did 
not  err  In  treating  it  as  undisputed 
that  the  company  selected  itself  to 
carry  the  Insurance. — Commonwealth 
Fire  Ins,  Co,  v.  Obenchaln,  161  8.  W, 
611. 

list.  In  an  action  on  a  Are  policy, 
defendant's  request  for  an  Instructed 
verdict  on  the  ground  that  the  evidence 
did  not  show  the  delivery  of  the  policy, 
the  premium,  or  the  rate  of  premium. 
held  properly  refused,  as  being  in- 
applicable to  the  evidence. — State  Mut. 
Fire  Ins.  Co.  v.  Taylor,   167  S,  W.   950. 

1188.  In  an  action  on  a  Are  policy 
covering  household  goods,  charge  di- 
recting the  Jury  to  ascertain  the  value 
of  the  gooilB,  instead  of  the  actual  cash 
value,  as  provided  In  the  policy,  was 
not  error.  In  the  absence  of  a  request 
for  a  special  charge. — Commonwealth 
Ins.  Co.  of  New  York  v.  Finegold,  ISS 
S.  W.  BSS.  I 
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expressly  authorized,  is  misleading. '="  The  reqaest  of  the  insurer 
for  an  instructed  verdict  on  the  ground  that  the  evidence  did  not 
show  the  delivery  of  the  policy,  the  premium,  or  the  rate  of  prem- 
ium, wa3  properly"  refused  where  it  was  inapplicable  to  the  evi- 
denee.""  An  instruction,  not  specifically  requiring  the  jury  to 
base  its  belief  on  the  evidence,  is  not  bad,  where  they  have  been 
told  that  the  insured  must  prove  his  case  by  a  preponderance  of 
the  evidence.'^'* 

(2)     Ab  to  IncTUDbrance. — ^Where  the  application  was  oral,  an 
instruction  that,  if  the  insured  truthfully  answered  the  question 


I1B4.  In  an  actlan  on  policy  pri>- 
hlbltlng-  aHBlKnment,  unleas  otherwlM 
provided  by  agreement,  lost  ruction 
that  notlflcatlon  to  the  Insurer  was  not 
sufficient,  that  assent  by  Che  insurer 
was  also  required,  and  that.  If  noti- 
fication vat  Klven,  Its  assent  would  be 
presumed,  unless  it  declined  to  accept 
tlie  transfer,  held  proper  and  not  er- 
ronenuB,  as  placing-  the  burden  on  In- 
surer to  prove  noncon sent.— Northern 
Assur.  Co.,  Limited,  of  I.ondon  vs.  Mor- 
rison, 1B2  a,  W.  4il.  See  28  Cent.  Dig. 
Insurance,  tt  lEGfl-lTTl. 

1186.  In  an  actlan  on  a  Are  poUcy, 
error  In  a  charge  on  the  measure  of 
damages  held  not  harmless  In  view 
of  the  evidence.— State  Mut.  Fire  Ins, 
Co.  V.  Cathey,  1G3  S.  "W,  B3G. 

■     ■ 1    brought    on    a 
I   which   stlpu- 


llSfl.     When 

policy    of    Are  __    ^..,_ 

lates  that  the  company  will  not  be 
liable  for  a  greater  proportion  of  any 
.  ..  ..  thereby    ' 


>  the 


t  of  1 


ance.  and  there  Is  some  evidence  that 
the  loss  was  less  than  the  whole 
amount  of  Insurance,  It  la  reversible 
error  to  refuse  to  Instruct  the  Jury  as 
to  the  pro  rata  liability  of  the  defend- 
ant, though  such  llmltktlon  of  liabil- 
ity was  not  pleaded  by  the  defendant. 
— Hibemla  Ina.  Co.  v.  Starr,  (Tex.)  IS 
8    W.  1017. 

1187.  The  following  charge  held  to 
atate  the  law  correctly;  If  you  believe 
from  the  evidence  before  you  that  the 
building  described  In  the  policy  sued 
«n  was  not  destroyed  by  Are,  you  will 
(Ind  for  the  defendant.  In  this  case 
you  are  instructed  that  before  the 
plaintiff  can  recover,  it  must  appear 
from  the  evidence  to  your  satisfaction. 
that  the  Are  caused  the  destruction  of 
the  building.  If  the  building  fell  down 
before  It  was  tmrned,  and  the  Are 
occurred  after  the  building  fell  down, 
and  if  you  so  believe  from  the  evi- 
dence before  you,  you  will  And  for 
the  defendant.  If  the  evidence  aatis- 
fles  you  that  the  building  was  on  (Ire 
before  it  fell,  and  that  such  Are  caused 
the  fall  of  the  building,  then  you 
should  And  for  plaintiff  as  previously 
explained  in  the  llrst  paragraph  of 
these  instructions. — Liverpool  and  L. 
and  O.  Ins.  Co.  v.  Ende,  S5  Tex.  IIS. 


1188.  It  1b  error  to  charge  as  a  mat- 
ter of  law  that  BJi  insurance  company 
through  the  Information  given  Its 
secretary  by  an  agent  that  a  certain 
factory  was  using  a  cotton  gin  in  Its 
building,  thereby,  according  to  insur- 
er's contention.  Increasing  the  risk,  had 
notice,  the  company  claiming  the  pol- 
icy avoided  by  reason  of  such  fact. 
It  was  also  held  error  for  the  court 
to  charge  that  If  they  believed  In  ef- 
fect that  cotton  gins  are  embraced  in 
the  term  "cot  ton -seed-oil  factory"  and 
that  it  was  usual  to  run  them  in  con- 
nection with  such  factories  they  should 
And  for  the  plaintiff,  as  the  evidence 
did  not  Justify  such  a  charge. — Texas 
Banking  &  Ins.  Co.  v.  Hutchins,  BS 
Tei.  61, 

1U9.  A  charge  that  the  Insurance 
company  will  be  regarded  as  waiving 
a  mlsdeecrlptlan  of  the  property  In- 
sured In  the  application  because  the 
president  of  the  company  had  learned 
of  It  but  had  done  nothing.  Is  error, 
in  the  absence  of  facts  showing  the 
president  had  authority  to  bind  the 
company  in  contracts  of  Insurance.- — 
Home  Ins.  A  Banking  Co.  v.  Lewis,  48 
Tex.   EZ2. 

IIM.  Policy  contained  the  clauae: 
"Or  If  the  above  mentioned  premises 
shall  be  occupied  or  used  bo  as  to  In- 
crease the  risk,  or  become  vacant  or 
unoccupied,  and  so  remain  for  more 
than  thirty  days,  without  notice  to 
or  consent  of  this  company,  in  writing. 
•  •  •  then  and  in  every  such  case 
this  policy  shall  be  void."  The  evi- 
dence showed  that  the  premlsee  had 
become  vacant.  It  was  held  to  be  error 
to  Instruct  the  Jury:  "If  you  believe 
from  the  evidence  that  the  house  was 
vacant  or  unoccupied  for  a  period  of 
thirty  days  before  the  Are  and  if  you 
further  believe  from  the  evidence  that 
the  risk  was  thereby  Increased,  then 
your  verdict  should  be  for  the  de- 
fendant."     It  was  also  error  to  refuse 

for  over  thirty  days,  at  the  time  of  the 
Are,  without  notice  to  or  consent  of 
the  company,  defeated  the  right  to  re- 
cover unless  the  company  waived  the 
condition. — Galveston  Ins.  Co.  v.  Long. 
61  Tex.  g>. 
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asked  him  by  the  agent,  then,  if  there  was  a  lien  on  the  property 
insured,  it  would  not  affect  the  validity  of  the  policy,  was  erroneous, 
the  agent  not  being  required  to  inquire  as  to  an  incumbrance  and 
the  fact  that  the  insured  truthfully  answered  the  questions  did  not 
constitute  a  waiver  of  the  incumbrance  provision  in  the  policy >°" 

(3)  Ab  to  Ownership.— It  is  not  error  to  charge  that  it  waa 
essential  for  the  insurer  to  prove  that  it  would  not  have  accepted 
the  risk  had  it  known  the  true  facts  as  to  ownership.'*"  An  instruc- 
tion that  the  insured,  in  order  to  recover,  must  show  exclusive 
ownership,  without  specifying  the  time  of  the  issuance  of  the  pol- 
icy or  the  time  of  the  loss,  is  not  reversible  error,  as  the  omission 
could  have  been  supplied  by  a  requested  charge."*'  A  charge  based 
on  the  hypothesis  that  the  jury  was  satisfied  that  the  purchase 
money  had  not  been  paid  and  there  was  an  outstanding  vendor's 
lien,  was  properly  refused  where  the  purchase  money  had  been  paid 
with  the  exception  of  an  outstanding  vendor's  lien."" 

(4)  As  to  Additional  Insorance. — An  instruction  as  to  what  con- 
stituted notice  of  an  intention  to  take  out  additional  insurance  and 
waiver  was  erroneously  refused."*'  (For  an  instruction  as  to 
what  constituted  waiver  of  consent  to  take  out  additional  insur- 
ance being  misleading,  see  Ann.  1194.) 

(5)  As  to  Increase  of  Hasard.->— Where  the  evidence  is  snfB- 


I  which 
.       .  trlbu- 

Bnother  company  carrying 
Insurance  on  the  same  property  Biid 
Imposes  on  the  first  company  a  liabili- 
ty a«  ereM  aa  if  there  had  been  no 
Other  Insurance. — Baal  Texas  Fire  Ins. 
Co.  V.  Coffee,  ei  Tex.  287. 

llta.  Where  defendant  pleaded  that 
the  Are  was  caused  by  the  Insured  It 
was  held  error  to  Charge  the  Jury  that 
the  burden-of  proof  was  on  Che  plaintiff 
to  show  "that  the  Iobb  was  an  honest 
On«:  that  Is.  it  was  owing-  to  causes 
nol  traceBhle  to  the  Insured  or  hla 
agency." — Dwyer  v.  Continental  Ina.  Co. 
ET  Tex.   181. 

IIM.  Where  the  purchase  money  on 
property  offered  for  Insurance  had  been 
paid  with  the  exception  of  an  out' 
standing  vendor's  Hen,  a  charge  based 
on  the  hypothesis  that  the  Jury  was 
satisfied  "that  the  purchase  money  had 
nol  been  paid,  and  there  was  an  out- 
•tanAng  unsatisfied  vendor's  Hen,"  was 
properly  refused.— Kast  Texas  Fire 
Ins.  Co.   V.   Dyches,    EC   Tex.   GSE. 

IIM.  Id  an  action  on  a  fire  insur- 
ance policy,  void  If  additional  Insur- 
ance was  taken  out  without  consent, 
an  Instruction  as  to  what  conaCltutea 
waiver  of  consent  held  misleading. — 
Reliance  Ins.  Co.  of  Philadelphia  v. 
D«ltOn,  178  S.  W.  9ES. 

IISS.  An  InatrucUon  as  to  what  con- 
stituted notice  of  an  Intention  to  take 
out  Additional  Insurance,  and  waiver, 
held  erroneously  refused. — Id. 


defense    of   settlement    held   € 
notwithstanding    other    Instruction 
Fire  Ass'n  of  Philadelphia  v.  ] 
ITS   a.  W.   BS6. 

11V7.  where  an  insurance  company 
Interposed  four  different  defenses  to 
an  action  on  a  policy,  an  Instruction 
that  the  burden  rested  on  the  defend- 
ant to  esUbllsh  some  one  of  Its  de- 
fenses, and  If  It  "failed  to  establish 
any  of  them"  the  verdict  should  be 
for  the  plalntm  was  erroneous,  be- 
cause leading  the  Jury  to  believe  that 
plaintiff  was  entitled  to  recover  unless 
defendant  established  all  of  Its  de- 
fenses .—Liverpool  &  L..  &  G.  Ins,  Co. 
V.  Joy,  B!  S.  W.  B<6,  26  Tex.  Civ.  App. 
613,  rehearing  denied  London  &  l^  & 
a.  Ins.  Co.  V.  Same,  64  S.  W.  TBS,  26 
Tex.  Civ.  App.  BIS. 

IIM.  An  Instruction.  In  an  action 
In  which  four  separate  defenses  are 
Interposed,  that  the  burden  Is  on  de- 
fendant to  establish  one  of  Its  de- 
fenses, and,  If  It  falls  to  utabllsh  any 
one  of  them,  the  verdict  should  be  for 
the  plaintiff,  should  be  modified  to 
state  that  the  verdict  should  be  for 
the  plaintiff  If  defendant  falls  to  es- 
tablish at  least  one  of  its  defenses. 
Rehearing,  Liverpool  ft  L.  &  Q.  Ins.  Go. 
V.  Joy,  fi£  S.  W.  E4B,  2i  Tex.  Civ.  App. 
613.  denied.    L>ondon  ft  L.  ft  Q.  Ins.  Co. 

Joy.  64  S.  W.  TS6,  26  Tex.  Civ.  App. 
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cient  to  submit  the  qnestion  whether  the  hazard  bad  been  increased, 
an  instruction  that,  if  the  risk  had  been  increased  by  using  the  house 
as  a  laundry,  but  not  within  the  insured 's  knowledge  or  control,  the 
policy  would  not  be  rendered  void,  is  proper.""  .  An  iuBtmction 
that  if  there  was  an  increase  of  hazard  by  the  conducting  of  a 
gambling  establishment  on  the  premises,  it  would  avoid  the  policy, 
unless  waived,  was  sufficient  where  the  general  charge  had  folly 
instructed  the  jury  as  to  waiver.""'  "**  It  is  error  to  charge  that 
an  insurer,  through  information  given  its  secretary  by  an  agent 
that  a  certain  factory  was  using  a  cotton  gin  in  its  building,  there- 
by, according  to  the  insurer's  contention,  increasing  the  risk,  had 
notice,  the  insurer  claiming  the  polic}'  avoided  by  reason  of  such 
fact.'"*  (For  evidence  not  justifying  a  charge  that  if  the  jury  be- 
lieved in  effect  that  cotton  gins  are  embraced  in  the  term  "cotton- 


I  a  Bult  an  Are  poHcies,  an 
that  Insured  could  not  re- 
cover for  artlclea  stolen  or  not  In  the 
houae  at  the  time  ot  the  Are  was 
properly  refuBod.  where  an  Instruction 
given  required  the  Jury  to  And  that 
all  tlie  property  deBcrIt>ed  in  the  proof 
of  loBB  was  In  the  house  at  the  time 
of  the  are  (tnd  was  destroyed. — Hll- 
waukM  Mechanics'  Ins,  Co.  v.  Frosoh, 
ISO   8.  W.   •00. 

laoo.  In  an  action  on  a  policy  of 
Are  insurance  which  provided  that  the 
company  should  not  be  liable  beyond 
"the  actual  cash  value"  ot  the  prop- 
erty destroyed,  an  Instruction  that  the 
Jury  might  And  for  the  plajntiff  the 
"(air  marhet  value"  of  the  property 
destroyed  is  not  error:  the  eipression 
"fair  market  value"  being  equivalent 
to  "actual  cash  value." — Manchester 
Fire  Ins.  Co.  v.  Simmons,  36  B.  W. 
71!. 

1801.  Where  the  policy  calls  for 
payment  SO  days  after  proofs  of  loss, 
and  the  Jury  has  been  charged  not  to 
And  for  the  plaintlfC  unless  there  had 
been  a  waiver  of  proof  by  the  company, 
a  subsequent  instruction  that,  if  the 
Jury  find  for  the  plaintiff,  they  should 
calculate  Interest  from  SO  days  after 
loss  Hy  flre.  Is  not  erroneous,  as  as- 
suming the  existence  of  the  waiver. 
Since  the  Jury  could  not  award  Inter- 
est under  the  instructions  unless  there 
had  been  such  waiver. — Bast  Texas 
Fire   Ins.  Co.  v.    Brown,    IS   8.  W,   713. 

latm.  But  such  inacructlon  la  er- 
8  in  falling  to  state  that  i 


of  e 


>uld   r 


>  under  the 


Brms  of  the  policy  until  after  SO  days 
fiom  the  date  of  the  waiver,  and  (hat 
interest  would  not  begin  until  the  ac- 
crual of  a  cause  of  action.— East  Texas 
Fire  Ins.  Co.  v.  Brown.  18  8.  W.  Tl!. 
IBOB.  Where  a  policy  provides  that 
a  sale  of  the  Insured  property  shall 
avoid  the  policy,  and  the  issue  Is 
whether  ft  forfeiture  by  a  sale  has 
been   waived  by  the  adjuster,  and  In- 


•truotton  that  such  forfeiture  prevents 
a  recovery  by  the  insured,  unless  the  . 
agent  who  Issued  the  policy  knew 
of  the  sale,  and  agreed  to  and  slgTied 
the  transfer,  is  mislaading,  notwith- 
standing that.  In  the  general  charge, 
the  court  fully  Instructs  on  the  ques- 
tion of  waiver,  no  reference  thereto 
being  made  In  the  special  charge. — 
MoHarty  v.  United  States  Fire  Ins.  Co., 
4B  B.  W.   1J2,   1»  Tex.  Civ.  App.   SSB. 

IfltM.  An  instruction,  "If  you  And 
from  the  evidence  that  the  conduct  of 
a  gambling  establishment  In  said  in- 
sured premises  was  an  increase  of  haz- 
ard, you  will  And  for  defendant,  unless 
from  the  charge  you  And  such  for- 
feiture waa  waived."  does  not  assume 
that  the  gambling  establishment  In- 
creased the  haxard. — Morlarty  v.  Uni- 
ted States  Fire  Ins.  Co.,  *9  S.  W.  IS*. 
19   Tei.   CI  v.   App.   flE9. 

IMC.  Where  in  the  general  charge 
the  court  had  fully  instructed  the  Jury 
as  to  wulver,  an  Instruction  that  it 
there  was  an  Increase  of  hazard  by 
conducting    of    a   gambling    estab- 


lishm. 


the 


it    ■ 


ouid 


void    the 

sumcient.  In  the  absence  of  a  request, 
without  a  statement  of  what  acts  ot 
defendant  would  constitute  a  waiver. 
— Morlarty  v.  United  SUtes  Fire  Ins. 
Co.,    19    S.   W.    in.    10    Tex.    Civ.    App. 

see. 

1B06.  In  a  suit  On  a  Are  policy  pro- 
viding that  It  shall  be  void  If  the  haz- 
ard be  Increased  by  any  means  within 
the  control  or  knowledge  of  the  Insur- 
ed, whore  the  evidence  is  sufllelent  to 
submit  the  question  whether  the  haz- 
ard had  been  increased  in  the  Jury,  an 
instruction  that,  if  the  risk  had  been 
Increased  by  using  the  hause  as  a 
laundry,  but  not  within  plalntiirs 
knowledge  or  control,  Ihe  policy  would 
not     be    rendered     void,     is     proper. — 
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seed  oil  factory"  and  that  it  was  usual  to  mm  them  in  connection 
with  such  factories  they  should  find  for  the  insured,  see  Ann. 
1188.) 

(6)  Ab  to  Waiver  of  Transfer  of  Property. — Where  the  issue 
whether  a  forfeiture  by  a  sale  has  been  waived  by  the  adjuster, 
an  instruction  that  such  forfeiture  prevents  a  recovery  by  the  in- 
sured, unless  the  agent  who  issued  the  policy  knew  of  the  sale,  and 
agreed  to  and  si^ed  the  transfer,  is  misleading,  although  the 
court  fully  instructed  the  jury  aa  to  waiver  in  the  general  charge, 
no  reference  thereto  being  made  in  the  special  charge.""* 

(7)  As  to  VacancT'. — ^Where  the  policy  provided  that  if  the 
premises  shall  be  occupied  or  used  so  aa  to  increase  the  risk,  or 
become  vacant  or  unoccupied  and  so  remain  for  more  than  thirty 
day«,  without  notice  to  the  insurer,  the  polioy^hould  be  void,  and 
the  evidence  showed  the  premises  had  become  vacant,  it  is  error 
to  instruct  the  jury  that  if  they  believed  that  the  house  was  vacant 
and  nnoccupied  for  a  period  of  thirty  days  before  the  fire  and  if 
they  further  believed  that  the  risk  was  thereby  increased,  they 
should  find  for  the  defendant.^^*"  In  such  a  case  it  would  have 
been  proper  to  charge  that  the  vacancy  for  over  thirty  days,  at  the 
time  of  the  fire,  without  notice  or  consent  of  the  insurer,  defeated 
the  right  to  recover  unless  the  insurer  waived  the  condition.""" 
"Where  the  policy  provided  that  it  should  be  void  if  the  building 
became  vacant,  and  the  evidence  showed  it  was  vacant  at  the  time 
of  loss,  the  jury  should  be  instructed  to  find  for  the  defendant, 
unless  the  condition  was  waived."" 

(8)  As  to  Value  of  Insnred  Property. — Where  a  policy  provides 
that  the  insurer  shall  not  be  liable  beyond  the  actual  cash  value  of 
the  property  insured,  it  is  error  to  instruct  the  jury  to  find  for 
the  insured  in  the  amonnt  of  the  policy.""  The  expression  "fair 
market  value"  used  in  a  charge  is  equivalent  to  "actual  cash 
value.""'"  A  charge  directing  the  jury  to  ascertain  the  "value" 
instead  of  the  actual  cash  value  is  not  error  in  the  absence  of  a 

ia07.    Where  Iha  evidence  as  to  the  1908.     A  Are  policy  provided  that  it 

value  of  a  stock  of  goode  at  the  time       -■---•-    ■-  ■-     ■ 

It  was  burned  waa  positive  and  uncon- 
tradicted In  an  action-  agalOBt  an  In- 
fer  the 


loss,  and  ihowed  the  loss  to  be  more  prope%t%''ad''1f«n  madl  fo  the'^ln^Burei 

than  the  face  of  the  policy,  an  instruc-  but  all  the  vendor's  lien  notes,  though 

tlon    thai    the    Jury    should    determine  due.    had    not    been    paid,    which    was 

from  all   the  evldanee   the  actual  cash  known  to  the   member   of  Insured   Arm 

value    of   the   property   covered   by    the  who    secured    the    Insurance,    and    who 

policy,    estimating  the   sama  according  stated   all    the   facts    to    the   insurance 

to   the   actual    oash    value   at   the   time  agent.      Held,    that    an    Instruction    to 

Of  the  lire,  with  any  deduction  for  de-  find    for    defendant    If    insured    made 

preclatlon,  howevar  caused.  If  the  Jury  false   statements   concerning   the   aub- 

belleved     such     deduction     should     be  Ject    of    the    insurance    was    properly 

made.   If   not   technically   correct,   did  modified   by   the   quallflcallon    "known 

not  contain  error  BuHlcient  to  reverse  to  be  false  at  the  time." — Underwrtt- 

the  Judgment. — Lion   Fire   Ins.   Co.   v.  ers"  Fire  Ass'n  v.  Palmer  &  Co     74  8, 

Heath,  88  S.  W.  806.  W.  tOS.  n,^ 

M— In*.  <"- 
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request  for  a  special  charge."*'  Where  the  loss  was  more  than  the 
face  of  the  policy,  an  instruction  that  the  jury  should  determine 
from  all  the  evidence  the  actual  cash  value,  estimating  the  same 
aa  of  the  time  of  the  loss,  with  any  deduction  for  depreciation, 
however  caused,  if  they  believed  such  deduction  should  be  made, 
if  not  technically  correct,  would  not  reverse  the  judgment.'"'  (For 
charge  refused  under  the  evidence  that  the  market  value  after  the 
fire  of  the  personal  property  insured  not  having  been  shown,  no 
recovery  could  be  had,  see  Ann.  1180.) 

(9)  As  to  Total  Loss. — ^It  was  proper,  in  case  of  a  total  loss,  un- 
der the  statute,  to  refuse  to  charge  with  reference  to  an  offer  by 
the  company  to  repair  the  property,  though  the  policy  provided 
that  this  might  be  done.''"*  '"^^  (For  an  instruction  defining  total 
loss  held  sufficiently  favorable  to  the  insurer,  see  Ann,  1178.) 

(10)  As  to  Con^romise  and  Settleiiient.~An  instruction  ignor- 
ing the  defense  of  settlement  was  held  erroneous,  notwithstanding 
other  instructions.'^**  An  instruction  that  a  compromise  relied  upon 
by  the  insured  had  not  been  shown  to  have  been  made  by  the  in- 
surer's authority,  and  should  not  be  considered  by  the  jury,  was 
properly  refused  where  It  was  a  question  of  fact  whether  the  agent 
who  agreed  upon  the  compromise  acted  within  his  authority,>or 
scope  of  apparent  authority."" 

(11)  Ab  to  Trand. — An  instmction  to  find  for  the  insurer  if  the 
insured  made  false  statements  concerning  the  ownership  of  the  in- 
sured property  was  properly  modified  by  the  qualification  "known 
to  be  false  at  the  time"  where  a  deed  to  the  property  had  been 
made  to  the  insured  but  certain  vendors'  lien  notes  were  outstand- 
ing,'*"* "Where,  after  a  fire,  the  insured  presented  the  insurer  the 
books  kept  by  him  which  did  not  mention  goods  recently  shipped 

1009.  Since  by  Rev,  St.  Art.  2>T1,  an  that  an  insurtince  company  was  not 
Insurance  policy  la  a  Uquldated  de-  bound  by  the  redelivery  of  Its  policy 
mand  against  the  company  for  the  unleaa  the  agent  la  expreanly  author- 
amount  of  the  policy.  In  case  of  a  total  lied  are  properly  refused  as  ralalead- 
loaa.  It  was  proper,  where  total  loss  Ing. — Austin  Fire  Ira.  Co.  v.  Sayles. 
was  shown,  to  refuse  to  charse  with  1B7  S.  W.  2T2.  See  28  Cent,  DIr.  In- 
reference  to  an  offer  by  tha  company  surance,  II  16B6,  1771. 
to  repair  the  property,  thoush  the  pol-  1913.  Where  there  was  no  written 
icy  provided  that  this  might  be  done.  application,  but  whatever  questions 
^^ommerclal  Union  Asaur,  Co,  of  Lon-  were  asked  the  Insured  and  the  i 


'.  Meyer.  29  3.  W.  SS.  thereto  were  oral,  an  Instruction  that, 
laiOa  Where  the  Jury  found  that  the  If  Insured  truthfully  ananered  the 
buUdlns  was  so  Injured  by  tire  as  to  questions  asked  him  by  the  agent, 
constitute  a  total  loss,  the  refusal  of  (hen.  If  there  waa  a  lien  on  the  prop- 
tho  court  lo  charge  on  the  question  of  erty  Insured.  It  would  not  affect  the 
fixing  a  partial  loss  was  not  reversible  validity  of  the  policy,  was  erroneous, 
error. — Commercial  Union  Assur.  Co.  the  agent  not  belnfr  required  to  In- 
of  London  v.  Meyer,  t»  B.  W.  93.  quire  whether  the  subject  of  Insurance 
ISll.  In  an  action  on  a  Are  Inaur-  was  Incumbered;  and  the  fact  that  In- 
anco  policy,  providing  that  the  com-  sured  truthfully  answered  the  ques- 
pany  shall  not  be  liable  beyond  the  tlons  propounded  to  him  did  not  con- 
actual  cash  value  of  the  property  In-  stltute  a  waiver  of  the  provision  avold- 
Bured.  It  waa  error  to  Instruct  the  Ing  the  policy  If  the  property  was  In- 
Jury  to  nnd  for  plaintiff  In  the  amount  cumbered  by  an  undisclosed  lien. — 
of  the  policy. — Westchester  Fire  Ins.  Mecca  Fire  Ins.  Co,  of  Wftco  v.  Moore. 
Co.  v.  Wagner,  30  S.  W.  969.  128  S.  W.  441.  See  2S  Cent.  Dig.  In- 
Ifllfl.     Instructions      which      indicate  surance,   tl   IGGE,    1771. 
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and  that  were  a  part  of  the  stock  insured  and  told  the  agent  that 
shipments  had  been  made  but  gave  no  further  information,  later 
telling  another  agent  of  the  character  of  the  shipments  after  learn- 
ing the  latter  had  information  of  the  same,  the  court  should  have 
snbmittied  the  issue  of  fraud  on  the  part  of-  the  insured  in  his 
dealings  with  the  agents  and  adjusters  and  it  was  not  sufficient  to 
submit  the  issue  of  fraud  in  the  shipments  of  the  goods,'"*  (For 
an  instruction  presenting  the  issue  of  fraud  by  excessive  demand 
in  the  proof  of  loss,  see  Ann.  1217.)   • 

(12)  As  to  Proofs  of  Loss. — Where,  after  application,  the  in- 
surer did  not  furnish  blank  proofs  of  loss  for  fear  of  losing  some  of 
its  legal  rights,  and  the  adjuster  did  not  say  whether  it  would  be 
necessary  to  prepare  them,  there  was  no  evidence  warranting  a 
submission  to  the  jury  of  the  question  whether  the  insurer  had 


1S14.     In  an  actton  on  Are  Insurance 

policies  there  was  evidence  that  after 
the  Are  luaured  presented  to  the  agent 
or  the  Insurance  company  Inventorleii 
taken  by  him  and  books  kept  by  him, 
which  contained  no  mention  of  goods 
that  had    recently  been  shipped  and  that 

Insured  testified  that  he  stated  to  the 
Aeent  that  ahlpments  had  been  made 
but  gave  -       ■ 

after 

closed  the  character  of  the  ahlpments. 
but  this  was  done  after  he  had  dis- 
covered that  the  a^ent  had  Informa- 
tion as  to  the  shipments.  Held,  that 
the  court  should  hafe  submitted  the 
Issue  of  fraud  on  the  part  of  Insured 
Id  hlB  dealings  witti  the  agent  and.  ad- 
justers of  the  company  In  regard  to 
the  loss,  and  It  was  not  sufficient  to 
■ubmlt  the  Issue  of  fraud  In  the  ship- 
ments of  the  goods. — Home  Ins.  Co. 
y.  Kosers,  12S  8.  W.  m. 

UIO.  Though  the  chief  examiner  of 
a  Are  Insurance  company  testified  di- 
rectly that  the  risk  covered  by  the 
policy  would  not  have  been  accepted 
by  the  company  had  the  true  facts 
as  to  ownership  been  known  to  It,  but 
there  was  other  testimony  tending  to 
discredit  him,  the  Jury  was  not  bound 
to  believe  him;  and  hence  there  waa 
no  error  In  charging  that  It  waa  es- 
sential (or  the  Insurer  to  prove  that 
it  would  not  have  accepted  the  risk 
had  It  known  the  true  facts  as  to 
ownership.— Shawnee  Plre  las.  Co.  v. 
Chapman,  132  S.  W.  8G4. 

UlS.  In  a  suit  on  a  Are  policy  on 
household  goods.  Instruction  held  to 
present  fairly  the  Issue  of  the  elTect 
of  noncompliance  with  the  policy  as 
to  proof  of  loss. — Fidelity  Fhenlx  Fire 
Ids.  Co.  v.  Sadau,  ITS  S.  W.  5G9. 

UtT.  Instruction  held  to  present 
talrly  the  issue  of  fraud  under  the 
policy  by  excessive  demand  In  proof 
of  loss. — Id. 


building  bee  a 
the  evidence  shows  that  the  bulldlns 
was  vacant  when  the  lire  occurred,  it 
la  error  to  refuse  to  instruct  the  Jury 
to  find  for  the  defendant,  unless  said 
condition  was  waived  by  the  defend- 
ant or  by  some  authorized  agent. — 
Commercial  Union  Assur.  Co.  v.  Dun- 
bar. Se  S.  W.  fl28. 

1318.  Where  the  loss  was  by  Are, 
there  was  no  error  In  failing  to  sub- 
mit to  the  Jury  the  excepted  causes, — 
"Invasion  .Insurrection,"  eta — Knoz> 
vUle  Fire  Ins.  Co.  v.  Hlrd,  23  S.  W.  S»>, 
4  Tei.  Civ.  App.   82. 

laao.  In  a  suit  to  recover  for  a  loss 
under  a  fire  Insurance  policy,  where 
It  was  not  disputed  that  plalntllT  had 
made  a  written  application  In  which 
be  warranted  the  truth  of  certain 
representations,  but  there  waa  a  ques- 
tion whether  the  policy  was  issued 
solely  on  such  written  application,  It 
was  not  error  to  charge  that  If  plain- 
tiff made  such  application,  and  any 
of  the  representations  ware  falao,  and 
defendant  was  thereby  Induced  to  Is- 
sue the  policy,  the  Jury  should  And 
for  defendant:  and  the  Jury  could  not 
be  misled  by  the  fact  that  It  was  left 
to  them  to  determine  whether  the 
representations  were  In  the  applica- 
tion which  wa«  before  them,  and  on 
Its  face  furnlahed  the  Information. — 
Georgia  Home  Ins.  Co.  v.  Brady,  41  S. 
W.  613 


charging  that 


lasi. 

plaintiff.  In  order 
surance  policy,  i 
ownership,  withov 
such  ownership  should  be  shown  to 
have  existed  at  the  time  of  Issuing  the 
policy  or  at  the  time  of  the  Are,  Is  not 
reversible  error,  since  the  omission 
could  have  been  supplied  by  a  request- 
ed charge  If  Insurer  conceived  Injury 
therefrom. — Fire  Aaa'D  of  Philadelphia 
V.   McNerncy.   64    3.  W.    lOBS. 
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waived  any  conditions  of  the  policy.'**'  (For  instmction  present- 
ing the  issue  of  the  effect  of  noD-compliance  with  the  policy  as  to 
proof  of  loss,  see  Ann,  1216.) 

(13)  As  to  Oonteibntion. — A  charge  is  erroneoua  which  deprives 
one  insurer  from  all  contribution  from  another  carrying  insurance 
on  the  same  property  and  imposes  on  the  first  a  liability  as  great 
as  if  there  had  been  no  other  insurance.'^"  ""• 

(14)  As  to  Arson. — It  is  error  to  charge  that  the  burden  of 
proof  is  on  the  insured  to  show  that  the  loss  was  an  honest  one, 
that  is,  that  it  was  owing  to  causes  not  traceable  to  the  insured  or 
hiB  agency,  where  the  defense  is  arson."** 

(Ifi)  As  to  AsBigmnent. — ^An  instmction  that  notification  of 
insurer  aa  to  assignment  was  not  sufficient,  that  assent  by  the  in- 
surer was  also  required,  and  that,  if  notification  were  given,  ita 
assent  would  be  presumed,  unless  it  declined  to  accept  the  trans- 
fer, is  proper.^'*'  An  instruction  on  the  theory  that  an  assignment 
was  made  through  mistake  was  warranted  where  an  endorsement 
of  assignment  on  the  policy  was  made  subject  to  the  consent  of  the 
insurer,  without  knowledge  or  consent  of  assignees,  without  con- 
sideration, was  not  delivered  and  was  brought  about  by  the  in- 
surer's agent  who  advised  it  and  the  insured  being  ignorant,  fol- 
lowed the  advice."" 

<18)  Miscellaneous. — For  instructions  on  the  following  issues  r 
Co-Insurance,  see  Ann.  1176;  Pro  Rata  Liability,  see  Ann.  1186; 
Bents,  see  Ann.  1177;  Excepted  Causes,  see  Ann.  1219;  Measure  of 
Damages,  see  Ann.  1185 ;  Fall  of  Building,  see  .^^nn.  1187 ;  Misde- 
scription of  Property,  see  Ann.  1189 ;  Loss  of  Personal  Property,  see 
Ann.  1199;  Representations,  see  Ann.  1220;  Interest,  see  Ann.  1201, 
1202;  Insurer  Selecting  Itself  to  Carry  Insurance,  see  Ann.  1181. 

Argument  of  Qotmsel. — ^Wbere  the  insurer  admitted  that  the  in- 
Bured  had  a  good  cause  of  action  except  as  defeated  by  the  insurer's. 

laas.  Insured  In  a  lire  policy,  hav-  iHining  the  clausa  that  the  policy 
Ing  suffered  a  loss,  wrote  the  seneral  should  be  void  If  an  assignment  thereof 
agents  of  the  company,  aHkinR  for  was  made  before  loss,  the  evidence 
blanks  on  which  to  prepare  proofs  of  showed  that  on  the  back  of  the  poller 
losa;  and  the  agents  answered  that  if  was  indorsed  an  assignment,  sublect 
they  were  to  furnish  proofs  of  loss.  to  the  consent  of  the  insurance  com- 
and  there  should  be  any  litigation.  pany,  that  It  was  eiecuted  without 
such  action  might  be  held  a  waiver  of  the  knowledge  or  consent  of  the  as- 
a  defense  under  the  policy,  and  that  slenees;  that  the  Insured  oever  recelT- 
insured  could  doubtless  procure  a  ed  any  consideration  for  the  asslRn- 
blank  proof  of  loss  at  any  book  store.  nient,  and  neither  It  nor  the  policy  was 
Subsequently  the  adjuster  arrived  and  ever  delivered  to  the  assignees; ,  that 
examined  Insured's  books,  but  the  ad-  the  making  of  the  Indorsement  was 
Juster  did  not  state  whether  It  would  brought  about  by  an  insurance  agent, 
be  necessary  for  Insured  to  get  up  who  advised  the  Insured  to  have  the 
proofs  of  loss  or  not.  Held.  In  an  assignment  made,  and  Insured,  being 
actloti  on  the  policy,  that  there  was  Ignorant,  followed  ths  advice  and  ex- 
no  evidence  warranting  a  submission  ecuted  the  assignment  accordingly. 
to  the  jury  of  the  question  whether  Keld,  the  evidence  was  sufUclent  to- 
the  Insurer  had  waived  any  conditions  warrant  an  Instruction  on  the  theory 
of  the  policy.— Fire  Ass'n  of  Phlla-  that  the  assignment  was  made  through 
delphla  V.  Masterson,  SI  8.  W.  982.  mistake. — Pennsylvania  Fire  Ins.  Co. 
SB  Tei.  Civ.  Bis.  v.    Waggener.    97    S.    W.    641.      See    28. 

18S3.     In  an  action  on  a  policy  con-  Cent.. Dig.  Insurance,  11  1771-1784. 
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'  defense  of  arson  the  burden  of  proving  such  defense  being  on  the 
insurer,  it  bad  the  right  to  open  and  close.^***  In  a  eaBe  where 
there  was  evidence  tending  to  show  a  prosecution  for  arson,  but  no 
evidence  showing  an  acquittal  on  such  proseeution,  it  was  error  for 
-counsel  to  state  to  the  jury  that  the  insured  had  been  tried  and 
acquitted.''" 

Verdict  and  Findings. — The  submission  of  fifty  questiona  to  a 
jury  is  an  abuse  of  the  statute.'**^  A  verdict  against  two  companies 
on  policies  covering  the  same  loss  apd  for  equal  amounts  and  of 
«ven  dates,  implies  an  equal  award  against  each  company. ''**  A 
finding  that  the  goods  destroyed  were,  at  the  time  of  the  fire,  worth 
a  certain  amount,  is  equivalent  to  a  finding  that  such  amount  was 
their  actual  cash  value,'**'  A  verdict  may  be  amended  by  the  trial 
judge  BO  as  to  show  the  specific  sums  awarded,  including  in- 
terest."" 

Judgment. — Under  the  statute,  when  the  facts  alleged  and  proved 
authorize  a  judgment  on  a  policy  without  reformation,  the  fact 
that  the  petition  sought  to  reform  the  contract,  does  not  deprive 
the  insured  of  the  judgment  to  which  they  are  entitled  under  the 
pleadinge  and  proof.'**"    A  judgment  cannot  be  founded  on  evi- 


speclal  statute  authorlilns  the  sub- 
mi  salon  of  special  issues  .-^H&rttord 
Fire  Ini.  Co,  v.  Post,  S3  3.  W,  140.  ii 
Tex.  Civ.  App.   4ZS. 

isas.  Where  a  verdict  on  Are  pol' 
Idea  awarded  a  lump  sum  to  plaintiff 
and  Intervener,  apportlonlDB  a  specific 
sum  to  plaintiff  "which  will  be  the 
amount  ot  Judgment  obtained  by  him. 
with  interest  thereon  at  whatever  per 
cent,  it  bears  up  to  this  date,"  and 
apportioning:  the  remalnlns  sum  to  In- 
tervener with  S  per  cent.  Interest  frpm 
date  of  proof  of  loss  to  the  date  ot  ver- 
dict, the  verdict  was  properly  amend- 
ed at  the  trial  Judxe'a  dlr«ctIon  so  as 
to  award  B  per  cent.  Interest  on  the 
lump  sum  and  on  the  apportioned  sums 
from  a  speclfled  date  after  the  Are  to 
the  date  of  the  verdict,  and  so  as  to 
show  the  total  eums,  Including-  inter- 
est.— Milwaukee  Mechanics'  Ins.  Co.  v. 
Frosch,  ISO  B.  Vf.  900. 

ISn.  A  verdict  against  two  insur- 
ance companies  on  policies  cover! ng 
the  same  lopa  and  for  equal  amounts, 
and  of  even  dates.  Implies  an  equal 
award  agBliist  each  company. — Milwau- 
kee Mechanics'  Ins.  Co.  v.  Frosch.  130 
S.  W.  600.  See  SS  Cent.  Dig.  Ini 
II  1TSE-1T87. 


USO.  Under  Rev.  St.  Art.  1335,  pro- 
viding that  the  Judgment  of  the  Oourt 
Sliall  conform  to  the  pleadings,  ,  th* 
nature  of  Che  case  proved,  and  the 
verdict.  If  any,  and  sliall  be  so  framed 
as  to  give  the  party  all  the  relief  [tQ 


laai.  In  an  action  on  a  fire  policy, 
where  defendant  admitted.  In  the  lan- 
guEure  of  rule  31,  that  plalntllT  had  a 


I   In 


his  petition,  except  as  defeated  by 
facts  of  the  answer  constituting  a 
good  defense,  which  defense  was  that 
Insured  Induced  the  burning  of  Che 
property,  the  burden  of  proving  such 
defense  being*  on  defendant,  it  was, 
under  the  express  provisions  of  that 
rule,  properly  accorded  the  right  to 
open  and  close.— Joy  v.  Liverpool  ft 
London  t  Qlobe  Ins.  Co..  74  S.  W.  SB*. 
laas.  Where,  In  an  action  on  a  Are 
policy,  the  defense  waa  the  insured 
had  set  the  Bre.  and  there  waa  evi- 
dence tending  to  connect  him  with  the 
Are,  and  some  evidence  tending  to 
■how  a  prosecution  for  arson,  but  no 
evidence  showing  an  acquittal  on  such 
prosecution,  it  was  error  for  counsel 
to  State  to  the  Jury-  that  the  Insured 
had  been  tried  and  acquitted. — Phoe- 
nix Assur.  Co.  V.  Stenson,  G3  8.  W.  E42. 


If   1786-1787.) 

use.  A  finding  in  an  action  on  an 
Insurance  policy  that  the  goods  de- 
stroyed were,  at  the  time  of  the  nre. 
worth  a  certain  amount.  Is  equivalent 
to  a  ftndlng  that  such  amount  was  their 
actual  cash  value. — Oerroan  Ins.  Co. 
V.  Norrts,  SI  B.  W,  737,  II  Tex.  Civ. 
App.  160. 

US7.  The  submission  of  EO  qu«s- 
tions  to  the  Jury  la  an  abuse  of  the 
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dence  showing  breach  or  a  waiver  of  a  breach  of  a  policy  where  it 
is  not  pleaded,'**'  "*'  Under  the  statute  an  insurer  ia  not  entitled 
to  judgment  on  a  special  verdict  that  misrepresentations  by  the 
insured  were  not  material  to  the  risk.*"*  Where  the  insurer  asked 
for  judgment  over  against  the  agent  who  issued  the  policy  with 
knowledge  of  facts  not  stated  in  the  application,  it  is  not  error  to 
fail  to  give  such  judgment  where  the  insurer  does  not  show  that 
the  policy  would  not  have  been  granted  if  the  agent  had  com- 
municated such  facts  to  it,"*'  In  a  case  where  one  holding  a  life 
estate  sued  on  the  policy,  payable  to  her,  and  remaindermen  inter- 
vened, but  submitted  no  evidence  by  which  the  amount  of  the  ex- 
cess over  the  value  of  the  life  estate  could  be  determined,  a  judg- 
ment in  favor  of  the  holder  of  the  life  estate  alone  was  proper.'*** 

Appeal  and  Error— (1)  As  to  Seformation  of  the  Policy. — A. 
verdict  for  plaintiff,  in  an  action  to  reform  the  policy  by  inserting 
his  name  as  mortgagee  and  payee,  brought  on  the  ground  of  mis- 
take in  writing  the  policy,  in  which  the  evidence  was  required  to 
be  clear  and  convincing,  will  not  be  rejected  on  appeal,  merely 
because  the  reviewing  court  would  have  found  otherwise  on  the 
question  of  the  credibility  of  thft  witnesses."*' 

(2)  As  to  Ownership. — The  Supreme  Court  will  not  reverse  a 
finding  of  the  Court  of  Civil  Appeals  that  the  insured  was  the  un- 
conditional owner  of  the  building  erected  on  another's  land,  where 
the  circumstances  warranted  a  finding  that  the  land  owner  con- 
sented to  the  insured  placing  the  building  on  the  land  during  his 
occupancy."**    The  error  is  harmless  ih  the  admission  of  oral  evi- 

whlch   he   may   be   entitled,   either   In  Marine  Ins.  Co,  v.  Huff,  173  S.  W-  7ES. 

law  or  equity,  when  the  facts  alleKsd  1834.    Where  •.  (Ire  policy  waa  pay- 

Bnd   proved   authorize   a  Judgment   on  able   Co  one  having  only  a  Ufa  estate 

a  policy  of  Insurance  without  reform-  in    the   property    Insured,    and.    In   (Ui 

atlon.  the  fact  that  the  petition  sought  action   by   her   on   the  policy,   the   re- 

to    reform    the    contract    does    not    de-  malndermen  intervened,  but  submitted 

prive    plointiftB    of    the    judgment    to  no   evidence    by    which    the  amount   of 

which  they  are  entitled  under  the  excess  over  the  value  of  the  life  estate 
pleadings   and   proof.      Judgment    (Civ.  (    could    be    determined,    a    Judgment    in 

App.    18f>S)    4S   S.   W.    49.    reversed. —  favor  of  plaintiff  alone  waa  proper. — 

Wagner  v,  Westchester  Flra  Ins.   Co.,  Orant  v.   Buchanan,   Si   3.  W.   820,   SS 

BO  S.  W.   6B».   93  Tei.   G19.  Tei.   Civ.  App.   SSI. 

1831.    Where  waiver  of  a  breach  of  1830.    In  an  action  on  a  Are  policy, 

a    policy    condition    waa    not    pleaded,  the  company  having  sought  a  Judgment 

evidence  admitted  to  show  such  waiver  by  cross-action  against  the  local  agent, 

furnishes   no    basis   for  a  Judgment. —  who  Issued  the  policy  with   knowledge 

Uecca  Fire  Ins.  Co.  of  Waco  v.  Moore,  of  facts  not  stated  In  the  application, 

128    S.   W.    441.                          •  it   was   not   error   to   fail    to   give  auch 

1838.    A  Judgment  for  defendant  In  Judgment,  in  the  absence  of  any  show- 

an  action  on  an  Insurance  policy  hosed  Ing    by    the    company    that    the    policy 

on  evidence  of  a  breach  of  aCipulatlon  would    not    have    been    granted    If    the 

against    other    Insurance    without    de-  agent  had  communicated  such  facta  to 

fendant'B    consent    Is    void    where    de-  it. — Continental    Fire    Ass'n    v.    NoirlS, 

fendant  failed  to  plead  such  breach, —  TO  S.  W.  TSfl. 
ainnera'  Mul.  Underwriters  of  San  An- 

gelo,    Taz.,   V.    Wiley   ft    House,    14T    B.  AppMl  and  Xmn. 
W.    62». 

1833.     Under   Rev,    St.   Art.    494T,    an  1833.     A  finding  by  the  court  of  civil 

insurer    ts    not    entitled     to    Judgment  appeals,  in  an  action  on  a  policy,  that 

upon  a  special  verdict   that  mlsrepre-  plaintiff  was   the  unconditional   owner 

sentatlons    by    the    Insured    were    not  of  a  buildlns  erected  on  another's  land, 

material  to  the  risk, — St,  Paul  Fire  &  will   not   be   reversed,   as  a  tnattar  pf 
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dence  that  a  certain  person  burned  property  and  at  the  same  time 
exclude  the  policy,  in  showing  ownership,  where  other  evidence 
showed  ownership,"" 

(3)  As  toFaymcmt  of  Premiiims. — A  verdict  on  conflicting  evi- 
dence that  a  premium  had  been  paid  to  the  insurer,  will  not  be 
disturbed."*' 

(4)  As  to  the  Valae  of  the  Proper^. — ^Wbere  the  value  is  com- 
petently proven  it  is  harmless  to  refuse  an  instruction  that  proofs 
of  loss  under  a  policy  are  not  evidence  of  the  value  of  the  prop- 
erty destroyed.'^**  In  a  case  where  the  jury  found  according  to 
the  prices  of  the  goods  where  such  goods  were  destroyed,  evidence 
that  the  brand  of  goods  is  preferred  in  uther  places  does  not  injure 
the  insurer.'"*  The  court's  action  in  excluding  testimony  of  the 
insured's  manager  as  to  value  of  personal  property  and  as  to  the 
insured's  profit  in  selling  same,  was  not  reviewable  error,  where  the 
bill  of  exceptions  showed  that  the  manager  did  not  know  what  the 
insured  gave  for  the  property  and  did  not  show  that  he  could  or 
would  have  stated  the  profit.""  In  the  case  of  an  iDquir>'  by  a 
jury  as  to  whether  they  were  instructed  fo  calculate  the  loss  accord- 
ing to  an  inventory,  an  answer  that  they  were  to  consider  it  to- 
gether with  all  the  other  evidence,  is  not  objectionable  as  laying  too 
much  stress  on  the  inventory."*' 

(6)  As  to  Arbitratiou  and  Total  Loss. — Testimony  of  arbitrators, 
as  to  a  building  totally  destroyed,  that  they  did  not  estimate  the 
Value  of  the  one  story  part  of  the  building,  no  valid  award  being 
made,  did  not  injure  the  insurer  as  to  the  building,  as  the  loss  on 
it  was  a  liquidated  demand  and  arbitration  did  not  apply,  and  as 
to  the  personal  property,  it  was  admissible,  under  allegations  of 
mistake  of  the  arbitrators."" 

(6)    As  to  tUe  Iiron-Safe  Olauso. — Where  the  evidence  shows  a 

I&w.  on  appeal  to  the  Supreme  Court.  other  (ban  the  one  In  which  the  goods 

wbere-'the   clrcumstEinceB   warranted   a  were  held  does  not  Injure  the  Interests 

finding    that    the    landowner   consented  of  an   insurance  company  in   an  action 

to  assured  placing  tfae  building  on  the  against   It    to   recover   for    the   loss    of 

land   during  his  occu nancy. —Judgment  Che    KOods,    where    the   Jury    found    ac- 

Wicker,  E5  cording  to  the  prices  where  the  goods 
were     destroyed.      Hartford     Fire     Ins. 

1837      In  an  action   On  an   Insurance  ^o.   v.    Cannon.    46    S.    W-    SBl,    19    Tex. 

policy,    a    verdict,    on    conflicting    ev-  '^'Ji^"".  "^„„    ^„,„„    „^^„,t    an    In 

Idence.  that  the  premium  had  been  paid  .,.„™    „"   ^.„ ,.        w ..f.^,     . ^„i i. 

to  defendant  or  Its  agent    will  not  be  Burance  company,  arbitrators  appoint- 

dlsturbed.-Hartford   Fire'   Ins.   Co.   v.  !?,,i°  """"   uZ  ^fT^f^   "*-i'm  "*'; 

Cameron,   4B   S.  W.   168,    18   Te..   Civ.  "''',*^.  ".  ^^'^''^    ^hat    they    did    not 

Ann    2^1  estimate   the   value  of   a   part   of   the 

,-L_     ■      .      .         ,         .         ^  building  that  was  only  one  story  high. 

U3>.     It   Is   harmless   to   refuse   en  «„  valid  award  was  made.     The  bulld- 

Inatruetion   that  proofs   of  loss  under  in^   „^g   totally  destroyed.     Held,   the 


1   Insuranca 


Estimony  did  not  injure  the  c 


of  the  value  of  the  property  destroyed  ^s  to  the  building    =,.„,d  ...-.  .uo=  ^-  ... 

where  the  vaJue  la  competently  proved.  ^aa  a  liquidated  demand,  and  arbitra- 

— Virginia  Fire   &  Marine   Ina.   Co,   v.  tlon  did  not  apply,  and  as  lo  the  per- 

Cannon,    *B    S.    W.    S4B.    18    Toi.    Civ.  gonal  property  it  was  admisaiblo.  under 

App.  588.  allegations  of   mistake   of   the   arbitr»- 

laav.    E^vldence    that    the    brand    of  tors. — Phoenix    Ins.   Co.    v.   Moere,    U 

KOOds  destroyed  is  preferred  in  places  B.  W.  1131. 
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substantial  eompliaiice  with  the  iron-safe  clause  and  that  the  agent 
authorized  additional  insurance  or  knew  thereof  before  the  loss, 
error  in  overruling  special  demurrers  to  those  parts  of  the  insured's 
petition  relating  to  what  the  insurer's  agent  told  him  about  taking 
an  inventory  and  as  to  additional  insurance  is  harmless.^*"  It  is 
prejudicial  error  to  in  effect  strike  from  the  answer  allegations  of 
the  insured's  breach  of  the  provision  requiring  an  annual  inventory 
and  record  of  the  business,  where  the  insurer's  defense  of  forfeiture 
is  left  without  legal  basis  or  pleading."" 


1941.  FlalnUff  In  error-B  objection 
that  h«  did  not  obtain  a  fair  statement 
of  facts  could  not  be  considered  when 
presented  by  a  bill  of  exceptions,  which 
waa  refused  by  the  trial  court. — Aus- 
tin Fire  Ins.  Co.  v.  Brown,  ISO  B.  w. 
•71. 

19U.  A  statement  of  facts  prepared 
by  the  trial  Jud^e,  upon  a  disagree- 
ment between  counsel  In  reference 
thereto.  n«ed  not  be  prepared  In  du- 
plicate but  need  only  t>e  Hied  with  the 
clerk  of  the  court,  where  the  case  was 
tried,  as  part  of  the  record  of  the 
cause. — Austin  Fire  Ins.  Co.  v.  Brown, 
leo  S.  W.  97). 


An    < 


of 


mlHsIon    in 


charge  of  the  court  furnishes 
ground  for  a,  reversal,  In  the  absence 
of  a  request  for  a  correct  charge  on 
the  subject.— State  Mut.  Fire  Ins.  Co. 
V,   Taylor,  1B7   8.  W.  BBO. 

19M.  Asslgnrnent  of  error  not  re- 
ferring to  the  part  of  the  motion  for 
new  trial  wherein  the  error  assigned 
Is  complained  of,  as  required  by  rule 
25  (142  S.  W.  xll),  cannot  be  conalder- 
ed. — J.  F.  aienshelmer  *  Co.  v.  Mary- 
land Motor  Car  Ins.  Co.,  lET  B.  W.  228. 

1946.  It  1b  not  neceaaary  that  the 
action  or  ruling  of  the  court  in  the 
giving  and  refusing  of  charges  be  In- 
cluded In  the  motion  for  a  new  trial. — 
atate  Mut  Fire  Ins.  Co.  v.  Taylor,  167 
S.  W.  9G0. 

1S48L  Assignments  of  error,  based 
on  the  exclusion  of  testimony,  will  not 
be  considered  where  the  testimony  was 
as  to  an  Issue  not  In  the  case. — Austin 
Fire  Ins.  Co,   v.   Saylss.   187  S.  W.   27S. 

1947.  Where  the  trial  court  found 
a  fact  was  provided  by  undisputed  ev- 
idence, and  so  Instructed,  and  I  be  par- 
ty to  wliom  the  nndlng  was  addressed 
did  not  except  or  assign  error,  the 
Court  of  Appeals  cannot  look  Into  the 
statement  of  facts  to  ascertain  what 
facts  were  brought  forward   upon   the 

Tork  V.  Flnegold.  183  S.  W.  Sas. 

1949.  Where  not  presented  by  bill 
of  exceptions,  aa  required  by  rule  70 
(141  8.  W.  xxil)  for  the  county  and 
district  courts,  the  question  of  the  de- 
nial   of 


1949.  Verdict  for  plain  tltC,  In  an  ac- 
tion to  reform  a  policy  by  Inserting  his 
name  as  mortgagee  and  payee,  brought 
on  the  ground  of  mistake  In  writing 
the  policy.  In  which  the  evidence  was 
required  to  be  clear  and  convincing, 
win  not  be  rejected  on  appeal  merely 
because  the  reviewing  court  would 
have  found  otherwise  on  the  queation 
of  the  credibility  of  the  wltneseea. — 
Western  Assur.  Co.  v,  Htllyer-Deutsch- 
Jarratt  Co..  1«7  B.  W.  gl«. 

UM.  EJrror  In  permitting  a  party 
to  Introduce  In  evidence  the  affidavit  of 
his  attorney,  forming  a  part  of  a  mo- 
tion for  continuance,  held  not  revers- 
ible within  Courts  of  Civil  Appeals 
rule  «2a  (149  8.  W.  x).— State  Mut. 
Plre  Ins.  Co.  of  Totaa  v,  C:athey,  173 
a.  w,  1S7, 

19S1.  In  an  appellate  court  the 
amount  In  controYcray  determining  Ita 
Jurisdiction  la  the  amount  for  which 
Judgement  could  have  been  rendered 
In  the  Judgment  appealed  from. — J.  F. 
Slenshelmer  A  Co.  v,  Maryland  Motor 


„  167  E 
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19B9.  The  erroneous  admlaalon  of 
testimony  Is  harmless,  where  the  fact 
testined  to  was  eatabllshed  by  other 
evidence. — Hanover  Fire  Ina,  Co.  .of 
New  Tork  v.  Hud,  17S  S,  W,  446. 

19S8.  Although  It  Is  error  to  admit 
oral  evidence  that  a  certain  peraon  In- 
sured burned  property,  and  at  the  same 
time  excluded  the  policy  of  Insurance, 
In  showing  ownership,  the  error  Is 
harmless,  where  other  evidence  show- 
ed ownership. — ^Tinker  v.  atate,  179  8. 
W.  672. 

1BB4.*  A  Judgment  on  a  general  ver- 
dict for  plalntlfl  will  be  reversed,  the 
case  remanded  tor  new  trial,  the  cus- 
tom which  could  make  the  Insurance 
valid  not  having  been  pleaded  or  con- 
sidered at  the  trial:  the  testimony  hav- 
ing been  an  irresponsive  answer. — Nor- 
wich Union  Fire  Ins,  Society  v.  Dalton 


',  469. 


19BS.  In  the  absence  of  statements 
to  the  contrary  In  the  bill  of  excep- 
tions. It  will  be  presumed  that  the 
court  by  proper  Inquiries  satlsfled  It- 
self as  to  the  competency  of  witnesses 
before  allowing  them  to  give  expert 
testimony. — Hanover  Fire  Ins.  Co.  of 
New  York  v.   Huff,  176   S.  W.  t(E.    1^ 


FIRE   INSURANCE 


REINSTJEANCE 

Bdmniraiioe — (1)  Statutory  Regulation. — ^A  fire  insurance  com- 
pany must  confine  its  insurance  on  any  one  risk  to  ten  per  cent  of 
its  paid-ap  capital  stock  except  in  insuring  cotton  in  bales  and 
grain,  unless  the  excess  is  insured  in  some  other  solvent  company. 
A  fire  OT  marine  insurance  company  may  reinsure  the  whole  or  any 
part  of  its  policy  obligation  in  any  other  company  legally  author- 
ized to  do  business  in  this  state.  Any  fire  or  marine  company 
which  fails  to  comply  with  the  article  shall  forfeit  its  authority  to 
do  such  business  for  one  year.  The  Commissioner  of  Insurance  and 
Banking,  upon  payment  of  the  proper  fee,  may  issue  to  a  regular^ 
authorized  agent-  of  one  or  more  fire  or  marine  companies  author- 
ized to  do  business  in  this  state,  a  certificate  of  authority  to  place 
excess  lines  of  insurance  in  companies  not  authorized  to  do  busi- 
ness in  this  state,  providing  the  party  who  desires  such  excess  in- 
surance shall  file  an  affidavit  with  the  commissioner  that  he  has 
exhausted  all  the  insurance  obtainable  from  companies  authorized 
to  do  business  in  this  state.  Such  agent  must  also  first  file  a  bond 
in  the  sum  of  a  thousand  dollars  for  the  faithful  observance  of  the 


Sirror  In  overnilioK  special  d«- 
fl  to  thoae  parts  at  plalntlirs  pe- 
tition relating  to  vhat  Inaurer'a  agent 
told  him  about  taking  an  Inventory, 
and  aa  to  additional  Ineurance.  was 
harmleoB.  In  view  of  evidence  ehowlnR 
a  Bubatantial  compllanca  with  the  Iron 
■ate  clause,  and  that  the  asent  author, 
lied  additional  Inaurance.  or  knew 
thereof  before  the  lass. — American 
Cent.  Ins.  Co.  v.  Hardin,  IGl  S.  W.  IIGI. 
1S67.  Wliere  the  copies  of  appel- 
lants brief  were  in  typewriting,  slng-le 
spaead,  and  with  the  exception  of  one 
cop7,  so  blurred  as  t»  make  It  very 
difficult  to  read  portions  thereof,  but 
appellee  did  not  complain  of  the  non- 
compliance with  the  rules,  the  court 
on  lis  own  motion  would  direct  the 
0  prepare  copies  of  the  brief  for 


its 


the 


KKBlnst     appellant, — State 

Ins.  Co,   V.  Cathey,   163   S.   ^V.   sua. 

ISSa,  Assignments  of  error,  not  fol- 
lowed by  a  statement  showing  the  ob- 
ject! on  B  BU stained  to  excluded  testi- 
mony, win  be  overruled.—AuHtIn  Plre 
Ins.   Co.   V.    Bayles,   IBT    S.   W.   ST2. 

VUtt.  In  an  action  on  a  marine  In- 
surance policy.  assignmentB  of  error 
on  the  part  of  the  Insurer  held  not  to 
present  the  question  whether  It  was 
Improperly  denied  compensation 
money  expended  In  aalvage,. — Mann- 
helm  Ins.  Co.  V.  Charles  Clarke  &  Co., 
167  a.  W.  191, 

taea  where  an  Insurer  desires  to 
complain  of  the  Judgment  which  de- 
nied It  relief  on  Its  cross-action,  by 
which    It    claimed    compenaation    for 


Fire 


for 


money  expended  In  salvase.  It  must 
raise  the  point  either  by  An  aaalgnment 
of  error,  or  by  a  proposition  under  an 
assignment  in  which  the  point  is  sut- 
flciently  made. — Id. 

1901.  Under  rules  for  the  Courts  of 
Civil  Appeals  ZG,  SO.  31  (tIZ  B.  W.  zll. 
Kill),  providing  that  each  point  under 
each  Bsslgnment  shall  be  stated  as  a 
proposition,  and  that  to  each  of  these 
propositions  there  shall  be  subjoined 
a  brief  statement  of  the  proceedings, 
an  assignment  or  proposition  not  fal- 
lowed by  a  statement  of  the  evidence 
will  not  be  regarded. — id. 

IMS.  An  order  suataining  a  demur- 
rer to  the  answer  which  In  eftect 
strikes  from  the  answer  allegationa  of 
the  insured's  breech  of  a  provision  of 
policy,  requiring  annual  inventory  and 
keeping  record  of  the  buaineaB,  is  pre- 
judicial error  where  defendant's  de- 
fense of  forfeiture  was  left  without 
legal  baals  or  pleading. — Westchester 
Fire  Ina  Co.  v.  UcMinn,  18S  S.  W.  2G. 

US3.  Where  the  Jury  In  Are  Insur- 
ance case  inquired  whether  they  were 
Inatructed  to  calculate  the  loss  accord. 
ing  to  an  inventory,  an  answer  that 
they  were  to  consider  the  inventory, 
together  with  oil  the  other  evidence, 
held  unobjectionable  aa  laying  too 
much  stress  upon  the  Inventory.— Fire 
AsB'n  of  Philadelphia  v.  Powell,  188  8. 
W.   47. 

IBM.      It  la  proper  to  refuse  to  sub- 

the  evidence  only  one  conclusion  is 
possible. — St.  Paul  Fire  &  Marine  Ins. 
Co.  V.  Laster,  187  S.  W.  98B. 
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provisions  of  this  article.  This  agent  must  in  addition  make  a  re- 
port udder  oath  t^ice  a  year  of  the  gross  premiums  so  collected 
and  must  pay  the  conunissioner  a  tax  of  five  per  cent  thereon.  (Art. 
4875,  Rev.  St.  1914.) 

(2)  Knowledge  of  AgenA. — Where  an  agent,  who  had  previously 
insiired  the  plaintiff's  stock,  applied  to  other  agents  for  reinsur- 
ance, these  agents  having  full  authority  to  issue  policies  for  the 
defendant  insurer,  and  who  did  issue  the  same  and  divided  the 
commission  with  the  first  agent,  such  first  ag^nt  was  the  agent  of 
the  reinsurer  in  the  issuance  of  the  policy,  and  his  knowledge  of 
any  fact  that  would  estop  the  defendant  insurer  from  setting  up 
a  defense  thereto  was  hinding  on  the  defendant  insurer,^*"' 

(3)  Extent  of  Liability  of  Beinsorer, — Where  an  insurance  com- 
pany by  contract  assumed  the  "trade,  contingent  liabilities  and 
good  will"  of  another  company  going  out  of  business  and  agreed 
to  pay  the  losses  and  reap  the  advantages  which  were  to  accrue 
from  its  assumption  of  the  losses  of  the  other  com^pany,  the  com- 
pany going  out  of  business  agreeing  to  discharge  its  "outstanding 
obligations,"  the  latter  company  was  held  liable  for  losses  through 
fires  before  the  contract  was  made."" 


USB.  Error,  If  any.  tn  excluding 
testimony  of  plaintiff's  manager  as  to 
value  of  piano  covered  by  policy  and 
as  to  plaintifTs  prollt.  held  not  review- 
able error,  where  bill  of  exceptions 
showed  that  manager  did  not  know 
What  plaintiff  gave  for  piano,  and  did 
not  show  that  he  could  or  would  have 
•tated  the  profit. — Fireman's  Ins.  Co. 
.    Jeaee    French    Piano    &    Organ    Co., 
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Under  the  eipress  provisions 
of  Vernon's  Sayles'  Ann  Civ.  St.  IBH, 
Art.  19T1,  assignments  of  error  in  the 
Court's  charge  could  not  bs  considered, 
where  the  record  did  not  show  either 
objections  or  exception  In  the  court 
beiow. — Fireman's  Ins.  Co.  v.  Jesse 
French  Piano  ft  Organ  Co..  I8T  S.  W. 
691. 

U07.  Declarations  of  one  party  that 
he  is  the  agent  of  another  are  not  or- 
dinarily admissible  to  prove  agency. 
However,  where  objection  was  not 
made  in  the  lower  court  to  this  evi- 
dence. It  could  not  be  raised  for  the 
flnst  time  in  the  supreme  court. — St. 
Paul  Fire  &  M,  Ins.  Co.  v.  McGregor, 
63  Tex.  399. 

BsomntAVOE.     (Bm  ib  crro.  esB). 

KBowIadr*  of  Agent. 

IMS.  Where  B..  who  had  prevloua- 
\y  insured  plalntiffB  stock,  on  being 
unable   to   reinsure  the   atock   in   any 


company  which  he  represented,  applied 
to  other  insurance  agents  for  such  in- 
surance, who  had  authority 
countersign,  and  issue  polici 
fendant  already  In  their  possession, 
and  such  agents,  at  the  reauest  of  S.. 
issued  the  policy  sued  on  to  plaintiff, 
and  divided  the  commission  with  f 
the  latter  was  the  agent  of  defendai 
in  the  Issuance  of  the  policy,  and  his 
knowledge  of  any  fact  that  would 
estop   the   defendant   from   setting   up 


blndint 

fendant.— Virginia  Fire  &  Marine 
Co.  V.  Cumminga,  78  S.  W.  716. 
Cent.  Die.  vol.  28,  cols.  2S19-E96 
1811,    1812;    cols,    SSEO.    2981,    I) 


de- 


{M—  SB  Oaot.  Dig.  braxBDO*,  |iai7). 

lass.  An  Insurance  company,  on  an- 
other one  going  out  of  business,  by 
contract  assumed  its  "trade,  contin- 
gent   liabilities    and    good 


i'hlch    1 


I  reap  the 


1  of  the  losses  of 
the  other  company.  The  company  go- 
ing out  of  buIsneSB  agreed  to  discharge 
its  "outstanding  obligations"  held,  that 
it  was  liable  for  losses  through  flres 
before  the  contract  was  made. — Olsen 
V.  California  Ins.  Co.  (Tex.  Civ.  App.) 
32  8,  W,  148,  31  Tex.  Civ.  App.  371. 
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STATUTORY  LAW 
CHAPTER  I 

COMMISSIONER  OF  INSUBANCE  AND  BANKING 

Section  1.  The  Governor  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  a  Commi&eioner  of  Insurance  and  Bank- 
ing, who  shall  be  a  citizen  of  the  State  and  experienced  in  matters 
of  inanranee.     (R.  S.,  Art.  4485.) 

Term  of  CMBce. 

2.  The  Commissioner  of  Insurance  and  Banking  shall  hold  his 
office  for  the  term  of  two  years,  and  nntil  the  appointment  and 
qualification  of  his  successor.    (R.  S.,  Art.  4486.) 

VacnndM  In  Office,  How  Filled. 

3.  The  Governor  may  fill  any  vacancy  occurring  in  the  office 
of  Commissioner  of  Insurance  and  Banking,  and  report  the  name  of 
the  person  so  appointed  to  the  Senate,  if  in  session,  or  at  the  next 
sncceeding  session  of  the  Legislature.  Should  the  Senate  fail  to 
confirm  the  appointment  made  by  the  Governor  within  ten  days 
after  being  advised  thereof,  then  the  said  office  shall  be  deemed 
vacant  and  a  n«w  appointment  shall  be  made  until  the  office  is 
filled.     (R.  S.,  Art.  4487.) 

CMIi  HKl  Bond. 

4.  Within  fifteen  days  after  notice  of  his  appointment,  and  be- 
fore entering  upon  the  duties  of  his  office,  he  shall  take  the  oath  of 
office  prescribed  by  the  Constitution,  and  shall  give  a  bond  to  the 
State  of  Texas  in  the  sum  of  five  thousand  dollars,  with  two  or 
more  good  and  sufficient  sureties,  to  be  approved  by  the  Governor, 
and  conditioned  for  the  faithful  discharge  of  the  duties  of  hiti 
office,  which  oath  and  bond  shall  be  filed  in  the  of&ce  of  the  Secre- 
tary of  State.     (B.  S.,  Art.  4488.) 

OlericB,  Xmj  AHKilnt. 

5.  Said  Commissioner  may  appoint  a  competent  chief  clerk  and 
snch  other  clerks  as  the  labors  of  his  office  may  require ;  and  all 
clerks  shall  be  removable  at  the  pleasure  of  the  Commissioner. 
(R.  S.,  Art.  4489.) 

Cblef  Clerk,  Ihities  of. 

6.  The  chief  clerk  shall  possess  all  the  power  and  perform  all 
the  duties  attached  by  law  to  the  office  of  Commissioner  during  the 
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necessary  or  unavoidable  absence  of  the  Commissioner,  or  his  in- 
ability to  act  from  any  cause.  The  CommiBsioner  shall  be  respons- 
ible for  the  acts  of  bis  chief  clerk,  who  shall,  before  entering  upon 
the  duties  of  his  position,  take  the  oath  required  of  the  Commis- 
sioner; he  may  also  be  required  by  the  Commissioner  to  enter  into 
bond  with  aecnrity,  payable  to  said  Commissioner  for  the  falthfnl 
performance  of  the  duties  of  his  position.     (B.  S.,  Art.  4490.) ' 

Shkll  Be  Stjled  OommlMloner  Of  Innmuice  and  BanUiis,  uid  Have  m.  SeaL 

7.  The  said  Commissioner  shall  be  styled  the  CommiBsioner  of 
Insurance  and  Banking  and  shall  have  a  seal  of  ofBce,  the  design 
of  which  shall  consist  of  a  star  with  five  points  with  letters  com- 
posing the  word  "Texas"  arranged  between  the  respective  points 
thereof ;  said  seal  to  be  not  less  than  one  and  a  half  and  not  more 
than  two  inches  in  diameter,  and  on  the  margin  "Department  of 
Insurance  and  Banking,"  or  an  intelligible  abbreviation  thereof. 
Such  seal  thus  formed  and  impressed  shall  be  the  seal  of  office  of 
the  Department  of  Insurance  and  Banking.     (R.  S-,  Art,  4491.) 

XneUglUUty  <rf  Catkin  Peraona. 

8.  No  person  who  is  a  director,  officer  or  agent  of,  or  directly  or 
indirectly  interested  in,  any  insurance  company,  except  as  insured, 
Bhall  be  a  commissioner  or  clerk ;  and  it  shall  be  unlawful  for  such 
commissioner,  or  any  person  employed  by  him,  or  in  any  way  con- 
nected with  his  office,  to  purchase  all  or  any  part  of  any  mine  or 
mineral  land,  or  be  in  any  manner  interested  in  such  purchase,  dnr- 
ing  the  term  of  his  office  or  employment.     (R.  S.,  ^.  4492.) 

CHAPTEB  n 

DUTIES  OF  THE  COMMISSIONER 

9.  In  addition  to  the  duties  required  of  the  Commissioner  of 
Insuranoe  and  Banking,  by  this  Act,  he  shaU  perform  other  duties 
88  follows:    (R.  S.,  Art.  4493.) 

Slull  Stxecnte  the  Laws. 

10.  (1)  To  see  that  all  laws  respectiug  insurance  and  insur- 
ance companies  are  faithfully  executed.  (R.  S.,  Art.  4493,  Sub- 
division 1.) 

File  Artlclea  of  Incorporation  Mtd  Other  Papers. 

11.  '  (2)  To  file  and  preserve  in  his  office  all  acts  or  articles  of 
incorporation  of  insurance  companies  and  all  other  papers  required 
by  law  to  be  deposited  with  him,  and,  upon  application  of  any  party 
interested  therein  to  furnish  certified  copies  thereof  upon  payment 
of  the  fees  prescribed  by  law.    (B.  S.,  Art.  4493,  Subdivision  2.)  .  ^ 
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ShJtn  CUcnlAto  Net  Tnlne  of  Policies. 

12.  (3)  He  almll,  as  soon  as  practicable,  in  each  7ear,  calculate 
or  cause  to  be  calonlated  in  his  office,  by  an  officer  or  employe  of 
hia  department,  the  net  value  on  the  Slst  day  of  December  of  the 
previons  year  of  all  the  policies  in  force  on  that  day  in  each  life 
or  health  insurance  company  doing  business  in  this  State,  upon  the 
basis  and  in  the  manner  prescribed  by  law,.  (B.  S.,  Art.  4493,  Sub- 
division 3.) 

SIull  See  TtuA  OompAoy  Bm  Net  Valne  ot  PoUctee  on  Hutd. 

13.  (4)  Having  determined  the  net  value  of  all  the  policies  in 
force,  it  shall  be  his  duty  to  see  that  the  company  has  in  safe  securi- 
ties of  the  class  snd  character  required  by  the  laws  of  this  State 
the  amount  of  said  net  value  of  all  its  policies,  after  all  its  debts 
and  claims  against  it  and  at  least  one  hundred  thousand  dollars  of 
surplus  to  policyholders  have  been  provided  for.  (R.  8.,  Art.  4493, 
Subdivision  4.) 

Maf  Accept  tlie  T&Iiutloii  of  Commisoloners  of  Other  States. 

14.  (5)  He  may  accept  the  valuation  made  by  the  Insurance 
Commissioner  o(  the  State  under  whose  authority  a  life  insurance 
company  was  organized  when  such  valuation  has  been  properly 
made  on  sound  and  recognized  principles,  as  a  legal  basis  as  above; 
provided,  the  company  shall  furnish  to  him  a  certificate  of  the  In- 
surance Commissioner  of  such  States,  setting  forth  the  value  cal- 
culated on  the  data  designated  above  of  all  the  poliqies  in  force 
in  the  company  on  the  previous  Slst  day  of  December,  and  stating 
that  after  all  other  debts  of  the  compauy  and  claims  against  it  at 
that  time,  and  one  hundred  thousand  dollars  surplus  to  policy- 
holders, were  provided  for,  the  company  had,  in  safe  securities  of 
the  character  required  by  the  laws  of  this  State,  an  amount  equal 
to  the  net  value  of  all  its  policies  in  force,  and  that  said  company 
is  entitled  to  do  business  in  its  own  State,  (R.  S.,  Art.  4493,  Sub- 
division 5.) 

Shall  See  niat  CompMilee  Pnmlrit  Oertlflcate. 

15.  (6)  Every  life  insurance  company  doing  business  in  this 
State  during  the  year  for  which  the  statement  is  made  that  fails 
promptly  to  furnish  the  certificate  aforesaid,  shall  be  required  to 
make  full  detailed  lists  of  policies  and  securities  to  the  Insurance 
Commissioner,  and  shall  be  liable  for  all  charges  and  expenses  con- 
sequent upon  not  having  furnished  said  certificate.  (R.  S.,  Art. 
4493,  Subdivision  6.) 

ShaiQ  OdcnlAtA  the  Reaerve  on  Fire  Inennuice. 

16.  (7)  For  every  company  doing  fire  insurance  business  in 
this  State  he  shall  calculate  the  reinsurance  reserve  for  unexpired 
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fire  riska  by  taking  50  per  eeot  of  the  premiums  received  on  all 
imezpired  risks  that  have  less  than  one  year  to  run,  and  a  pro 
rata  of  all  premiums  received  on  risks  that'have  more  than  one  year 
to  run ;  provided,  that,  when  the  reinsurance  reserve,  calculated  as 
above,  is  less  than  40  per  cent  of  all  the  premiums  reeeived  during 
the  year,  the  reinsurance  reserve  in  this  case  shall  he  the  whole  of 
the  premiums  received  on  all  of  its  unexpired  risks.  For  every 
company  transacting  any  kind  of  insurance  business  in  this  State 
for  which  no  basis  is  prescribed  by  law,  be  shall  calculate  the  re- 
insurance reserve  upon  the  same  basis  prescribed  in  this  section  as 
to  companies  transacting  fire  insurance  business.  {R,  S.,  Art.  4493, 
Subdivision  7.) 

Not«. — A  title  and  ^arantT'  company  insuring  titles  to  real  estate,  issuing 
contracts  for  a  specified  number  of  7ean,-for  whlclt  It  collects  a  single  prem- 
ium at  once  (not  annually)  must  set  aside  as  a  reserve  50  per  cent  of  such 
■ingle  premium  and  maintain  the  same  during  tlte  entire  lite  of  the  contract, 
(Opinion  of  Attorney  General,  Febi^uary  27,  1912.) 

Shall  Chaifte  Promlama  tit  Harin«  and  Inland  insfinwce. 

17.  (8)  In  marine  and  inland  insurance  he  shall  charge  all  the 
premiums  reeeived  on  unexpired  risks  as  a  reinsurance  reserve.  (R. 
S.,  Art.  4493,  Subdivision  8.) 

Dnttes  When  Company's  Civ)ltal  Is  Impaired. 

18.  (9)  Having  charged  against  a  company  other  than  life,  the 
reinsurance  reserve,  as  prescribed  by  the  laws  of  this  State  and 
adding  thereto  all  other  debts  and  claims  against  the  company,  he 
shall,  in  case  he  finds  the  capital  stock  of  the  company  impaired 
to  the  extent  of  20  per  cent,  give  notice  to  the  company  to  make 
good  its  whole  capital  stock  within  sixty  days,  and  if  this  is  not 
done  he  shall  require  the  company  to  cease  to  do  busines^  within 
this  State,  and  shall  thereupon,  in  case  the  company  is  organized 
under  authority  of  the  State,  immediately  institute  legal  proceed- 
ings to  determine  what  further  shall  be  done  in  the  case,  (B,  S,, 
Art.  4493,  Subdivision  9.) 

Shall  Publish  Resnlt  ot  ExamlnatlonB. 

19.  (10)  The  Commissioner  shall  publish  the  result  of  his  exam- 
ination of  the  affairs  of  any  company  whenever  he  deems  it  for  the 
interest  of  the  public.     (R.  S.,  Art.  4493,  Subdivision  10.) 

Shall  Sncpend  or  Bevcdce  Certificate  ttt  Anttiorltr. 

20.  (11)  He  shall  suspend  the  entire  business  of  any  company 
of  this  State  and  the  business  within  this  State  of  any  other  com- 
pany during  its  non-compliance  with  any  provision  of  the  laws 
relative  to  insurance  or  when  its  business  is  being  fraudulently  con- 
ducted, by  suspending  or  revoking  the  certificate  granted  to  him; 
and  he  shall  give  notice  thereof  to  the  Insurance  Commissioiier  or 
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other  similar  officer  of  every  State  and  shall  publish  notice  thereof ; 
provided,  that  he  shall  give  such  company  at  least  ten  days  notice 
in  writing  of  his  intention  to  stispend  its  right  to  do  business  or 
revoke  the  certificate  of  authority  granted  by  him,  stating  spe- 
ciffically  tbe  reason  why  he  intends  to  so  suspend,  or  revoke  such 
certificate  of  authority.     (E.  S.,  Art.  4493,  Subdivision  11.) 

8h«U  Report  to  Attomer  0«nenU. 

21.  (12)  He  shall  report  promptly  and  in  detail  to  the  Attor- 
ney General  any  violation  of  law  relative  to  insurance  companies 
or  the  business  of  insurance.    (R.  S.,  Art.  4493,  Subdivision  12.) 

SbaO  Fnmlsb  BiMiks. 

22.  (13)  He  shall  furnish  to  the  companies  required  to  report 
to  him  the  necessary  blank  forms  for  the  atatements  required.  (B. 
S.,  Art.  4493,  Subdivision  13.) 

Shall  Keep  Records. 

23.  (14)  Heshall  preserve  in  a  permanent  form  a  full  record 
of  his  proceedings  and  a  concise  statement  of  the  condition  of  each 
company  or  agency  visited  or  examined.  (B.  S.,  Art.  4493,  Sub- 
division 14.) 

Shell  Give  Certlfled  Copies. 

24.  (15)  At  the  request  of  any  person,  and  on  the  payment  of 
the  legal  fee,  he  shall  give  certified  copies  of  any  record  or  papers 
in  his  office  when  he  deems  it  not  prejudicial  to  public  interest,  and 
shall  give  such  other  certificates  as  are  provided  for  by  law.  (B. 
S.,  Aft.  4493,  Subdivision  15.) 

Shell  Report  Anmullj  to  Governor. 

25.  (16)  He  shall  report  annually  to  the  Governor  the  names 
and  compensations  of  his  clerks,  the  receipts  and  expenses  of  his 
department  for  the  year,  his  official  acts,  the  conditions  of  com- 
panies doing  business  in  this  State,  and  such  other  information 
as  will  exhibit  the  affaire  of  said  department.  (B.  S.,  Art.  4493, 
Subdivision  16.) 

Shall  Send  Copy  of  Reports  to. 

26.  (17)  He  shall  send  a  copy  of  such  annual  report  to  the  in- 
surance commissioner  or  other  similar  officer  of  every  State,  and  to 
each  company  doing  business  in  the  State.  (R.  S.,  Art.  4493,  Sub- 
division 17.) 

Shall  Report  Iaws  to  OonMulssloners  ol  Other  States,  When. 

27.  (18)  On  request  he  shall  communicate  to  the  insurance  com- 
missioner or  other  similar  officer  of  any  other  State,  in  which  the 
snbatantial  provisions  of  the  law  of  this  State  relative  to  insurance 
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have  been  or  shall  be  enacted,  any  facts  which  by  law  it  is  his  daty 
to  ascertain  respecting  the  companies  of  this  State  doing  bnsinesB 
within  such  other  State.     (B.  S.,  Art.  4493,  Subdiyision  18.) 
8h»U  B«e  That  No  Cknnpaar  Does  Life  BnaliieM,  When. 

2d.  (19)  He  shall  see  that  no  company  is  permitted  to  transact 
the  business  of  life  insurance  in  this  State  whose  charter  author- 
izes it  to  do  a  fire,  marine,  lightning,  tornado  or  inland  insurance 
business,  and  that  no  company  authorized  to  do  a  life  or  health  in- 
surance business  in  this  State  be  permitted  to  take  fire,  marine  or 
inland  risks.  (B.  S.,  Art.  4493,  Subdivision  19.) 
Studl  Admit  Hntnal  Companies,  When. 

29.  (20)  The  Commissioner  of  Insurance  and  Banking  shall 
admit  into  this  State  mutual  insurance  companies  organized  under 
the  laws  of  other  States  and  who  have  $200,000  assets  in  excess 
of  liabilities  engaged  in  cyclone,  tornado,  hail  and  storm  insurance. 
(E.  S.,  Art.  4493,  Subdivision  20.) 

Haf  Change  Fonit  ot  AdhiuI  SUttement. 

30.  The  Commissioner  of  Insurance  and  Banking  may  from  time 
to  time  make  such  changes  in  the  forms  of  the  annual  statements 
required  of  insurance  companies  of  any  kind  as  shall  seem  to  hini 
best  adapted  to  elicit  a  true  exhibit  of  their  condition  and  methods 
of  transacting  business ;  provided,  that  such  terms  and  require- 
ments shall  elicit  only  such  information  as  shall  pertain  to  the 
business  of  the  company.    (B.  S.,  Art.  4494.) 

Dattes  When  Partlea  Refuse  to  Appear  and  Testify. 

31.  "Whenever  any  person  shall  refuse  to  appear  and  testify,  or 
to  give  information  authorized  by  this  chapter  to  be  demanded  by 
the  Commissioner  of  Insurance,  such   Commissioner  may  file  his 

.  application  under  oath  with  any  district  judge  or  district  court 
within  this  State  where  said  witness  is  summoned  to  appear,  and  it 
shall  be  the  duty  of  said  judge  to  summon  said  witness,  administer 
oaths  as  required  by  law  and  require  answers  to  such  questions, 
and  such  judge  or  court  shall  have  power  to  punish  for  contempt 
as  now  provided  by  law.    (B,  S,,  Art.  4495.) 

Sheriff  and  Other  Peace  Officers  Shall  Execnte  Service. 

32.  Sheriffs  and  other  peace  officers  of  this  State  shall  execute 
process  directed  to  them  by  the  Commissioner  of  Insurance  and 
make  return  thereof  to  him  as  in  the  case  of  process  issued  from 
any  of  the  courts.     (R.  S.,  Art.  4496.) 


33.    Should  the  Commissioner  of  Insurance  and  Banking  be  sat- 
isfied that  any  company  applying  for  a  certificate  of  authority  has 


FIRE   INSURANCE  201 

in  all  respecte  fully  complied  with  the  law,  and  that,  if  a  stock 
company,  its  capital  atock  has  been  fully  paid  up ;  that  it  has  the 
required  amount  of  capital  or  surplus  to  poHcyholders,  it  shall  be 
his  duty  to  issue  to  such  company  a  certificate  of  authority  under 
the  seal  of  his  ofBce,  authorizing  such  company  to  transact  insur- 
ance business,  naming  therein  the  particular  kind  of  insurance,  for 
the  period  of  not  less  than  three  months  nor  extending  beyond  the 
last  day  of  February  next  following  the  date  of  such  certificate. 
And  if  any  such  insurance  company  organized  under  the  laws  of 
any  State,  or  country,  after  having  obtained  a  certificate  of  au- 
thority from  the  Commissioner  of  Insurance  and  Banking,  or  other 
officer  authorized  to  issue  such  permit  to  do  business  in  this  State, 
shall  bring  in  any  Federal  court  any  suit  or  action  against  any 
citizen  of  this  State,  or  shall  remove  any  suit  or  action  heretofore 
or  hereafter  commenced  in  any  court  of  this  State,  to  which  it  is 
a  party,  to  any  Federal  court,  the  Commissioner  of  Insurance  and 
Banking  shall  forthwith  revoke  and  recall  the  certificate  of  author- 
ity of  such  insurance  company  to  do  and  transact  business  in  this 
State,  and  no  renewal  of  authority  shall  be  granted  to  such  insur- 
ance company  to  do  business  in  this  State  for  a  period  of  three 
yeara  after  such  revocation,  and  such  insurance  company  shall 
thereafter  be  prohibited  from  transacting  any  bnsiness  in  this  State 
until  again  duly  authorized  by  law,     (R.  S.,  Art.  4497.) 

Note.— (1)  Fidelity,  guaranty  and  surety  comp&niea  and  Insurance  com- 
pwoies  are  subject  to  the  provisions  in  regard  to  removal  or  bringing  of 
suits  in  Federal  court.     (Opinion  of  Attorney  General,  April  IS,  190S.) 

(2)  A  foreigTi  life  insurance  company  must  have  all  its  capital  stock, 
authorized  by  its  charter,  fully  paid  up,  before  it  can  obtain  a  license  to  do 
business  in  Texas.      (Opinion  of  Attorney  Oeueral,  August  ST,   1913.) 

(3)  The  statute  authorizing  revocation  of  license  for  filing  suit  in,  or 
removing  suit  to,  a  Federal  court,  does  not  apply  to  fraternal  benefleiary 
■ocieties.  Such  statute,  however,  is  not  nncoustitutional.  (Opinion  of  At- 
torney Gener&l,  May  5,  1915.) 

(4)  A  company  which  does  only  a  fidelity  guaranty  and  surety  businesfi 
Is  not  required  to  have  its  entire  authorized  capital  paid  up  in  order  to 
obtain  a  certificate  of  authority  to  do  business  in  Texas.  (Opinion  of  At- 
torney General,  June  1,  1916.) 

Bboll  Compute  KeBflrve  LlMblUty  of  Conqumles. 

34.  It  shall  he  the  duty  of  the  Commissioner  of  Insurance  and 
Banking,  as  soon  as  practicable,  in  each  year,  to  compute  the  re- 
serve liability  on  the  Slst  day  of  December  of  the  preceding  year  " 
of  every  company  organized  under  the  laws  of  this  State  or  au- 
thorized to  transact  business  in  this  State,  which  has  outstanding 
policies  of  insurance  on  the  lives  of  citizens  of  this  State  in  accord- 
ance with  the  following  rules : 

1.  The  net  value  on  the  last  day  of  December  of  the  preceding 
year  of  all  outstanding  policies  of  life  insurance  in  the  company 
issued  prior  to  the  first  day  of  January,  1910,  shall  be  computed 
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according  to  the  terms  of  said  policies  on  the  basis  of  the  American 
Experience  Table  of  Mortality  and  4J  per  cent  interest  per  annnm. 
2,  The  net  value  on  the  last  day  of  December  of  the  preceding 
year  of  all  policies  of  life  insurance  issued  after  the  Slst  day  of 
December,  1909,  upon  the  basis  of  the  Actuaries'  or  Combined  E(x- 
perienee  Table  of  Mortality,  with  4  per  cent  interest  per  annum; 
provided,  that  the  policies  of  any  such  Ufe  insurance  company  there- 
after issued  upon  the  reserve  basis  of  an  interest  rate  lower  than  4  per 
cent  shall  be  computed  upon  the  basis  of  the  American  Experience 
Table  of  Mortality  with  interest  at  such  lower  rate  per  annum; 
provided,  that  any  company  which  on  January  1,  1909,  was  writing 
policies  on  the  basis  of  4|  per  cent  may  continue  on  that  basis  until 
January  1,  1912,  and  its  policies  shall  be  so  valued. 

.3.  In  every  case  in  which  the  actual  premium  charged  for  an 
insurance  is  less  than  the  net  premium  for  such  insurance  computed 
according  to  its  respective  tables  of  mortality  and  rate  of  inter- 
est aforesaid,  the  company  shall  also  be  charged  with  the  value  of 
annuity,  the  amount  of  which  shall  equal  the  difference  between  the 
premium  charged  and  that  required  by  the  rules  above  stated  and 
the  term  of  which  in  years  shall  equal  the  number  of  future  an- 
nual payments,  due  on  the  insurance  at  the  date  of  the  valuation. 
(R.  S.,  Art.  4498.) 

Note. — A  life  Insurance  company  lias  outstanding  conti'scts  containing  the 
following  provisions : 

"On  the  first  day  of  August  of  each  year,  during  the  continuance  of  this 
contract,  the  company  Bhail  compute  fhe  number  of  thousands  of  insurance 
In  force  written  for  a  period  of  ten  years  from  and  after  August  1,  190S,  in  ' 
the  State  of  Texas,  upon  which  there  shall  Itave  been  paid  in  cash  during 
the  preceding  year,  one  full  annual  premium,  two  semi-annual  or  four  quar- 
terMtnnual  premiums. 

"The  company  further  agrees  on  the  dates  aforesaid  to  credit  said  mem- 
ber 'with  such  a  sum  of  money  from  the  expense  element  of  premiums  paid 
on  insurance  written  in  said  State,  during  said  period,  after  said,  date,  a^ 
shall  be  obtained  by  dividing  an  amount  of  money  equal  to  one  dollar  for 
each  one  thousand  dollars  of  insurance  In  force  at  said  dates,  written  during 
said  period,  after  August  I,  1906,  by  the  number  of  said  members'  contracts 
in  force  at  the  time  of  such  distribution. 

"The  amount  so  credited  to  said  member  shall  each  year,  on  the  anni- 
versary of  the  date  of  this  contract,  or  within  sixty  days  thereafter,  pro- 
vided this  contract  be  then  in  force,  be  paid  to  him  by  said company, 

subject  to  the  agreement  of  said  member  in  his  application  herefor." 

The  amount  which  may  be  properly  charged  on  December  Slst  any  year 
against  the  company  as  a  liability  on  account  of  the  issuance  of  such  con- 
tracts Is  the  amount  of  money  credited  to  the  various  special  contract  hold- 
ers on  August  1st  of  any  such  year — the  last  distribution  period.  The  money 
paid  in  after  that  date  and  which  ia  being  held  in  a  general  fund  for  coming 
distribution  dates,  should  not  be  charged  as  a  liability,  (Opinion  of  Attor- 
ney General,  January  30,  1912.) 
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Shan  Oalcnlate  Relmnmuice  Reatme. 

35.  On  the  31st  day  of  December  of  each  and  every  year,  or  as 
soon  thereafter  as  may  be  practicable,  the  Commissioner  of  In- 
surance and  Banking  shall  have  calcatated  in  his  office  the  rein- 
surance reserve  for  all  unexpired  risks  of  all  insurance  eompames 
organized  nnder  the  laws  of  this  State,  or  transacting  basiness  in 
this  State,  transacting  any  kind  of  insurance  other  than  life,  fire, 
marine,  inland,  lightning  or  tornado  insurance,  by  taking  50  per 
cent  of  the  gross  premiums  on  all  unexpired  risks  that  have  less 
than  one  year  to  run  and  a  pro  rata  of  all  premiums  received  on 
risks  that  have  more  than  one  year  to  run.    (R.  S.,  Art.  4499.) 

SImII  Examine  Compaalea     Have  Free  AcceM  to  Btxdw— 'Hbjt  BenAe  (v 
Hodiff  Certlflcate— EEpensea  for  ExamlnMJona. 

36.  The  Commissioner  of  Insurance  and  Banking  shall,  at  the 
end  of  each  two  years,  or  oftener  if  he  deems  necessary,  in  person 
or  by  one  or  more  examiners  commissioned  in  writing,  visit  each 
company  organized  under  the  laws-  of  this  State  and  examine  its 
financi^  condition  and  its  ability  to  meet  its  liabilities.  He  shall 
have  free  access  to  all  the  books  and  papers  of  the  company  or 
agents  thereof  relating  to  the  business  and  affairs  of  such  company, 
and  shall  have  power  to  summon  and  examine  under  oath  the 
officers,  agents  and  employes  of  such  company  and  any  other  per- 
son within  the  State  relative  to  the  affairs  of  such  insurance  com- 
pany. He  may  revoke  or  modify  any  certificate  of  authority  issued 
by  him  when  Einy  conditions  or  requirements  prescribed  by  law 
for  granting  it  no  longer  exist;  provided,  that  he  shall'give  such 
company  at  least  ten  days'  notice  in  writing  of  his  intention  to 
revoke  or  modify  such  certificate  of  authority  issued  by  him,  stat- 
ing specifically  the  reasons  why  he  intends  to  revoke  or  modify  such 
certificate.  The  expense  of  every  such  examination  shall  he  paid 
by  the  company  so  examined,  but  the  Commissioner  shall  not  make 
any  chaise  for  services  except  for  traveling  or  other  actual  expenses 
and  shall  furnish  the  company  with  an  itemized  statement  of  such 
expenses.    (R.  S.,  Art.  4500.) 

PowOTs  Mid  Dnilea  of  Commissioner  In  Case  of  ExMninctioiL. 

37.  The  Commissioner  of  Insurance  and  Banking,  for  the  pur- 
pose of  examination  authorized  by  law,  has  power,  either  in  per- 
son or  by  one  or  more  examiners  by  him  commissioned  in  writing : 

1.  To  require  free  access  to  all  books  and  papers  within  this 
State  of  any  insurance  companies  or  the  agents  thereof  doing 
business  within  this  State. 

2.  To  summon  and  examine  any  person  within  this  State,  under 
oath,  which  be  or  any  examiner  may  administer,  relative  to  the 
affairs  and  conditions  of  any  insurance  company. 

3.  To  visit  at  its  principal  office,  wherever  situated,  any  insur- 
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aoce  eompaiiy  doing  business  in  this  State,  for  the  purpose  of  iu- 
vestigatiBg  ite  affairs  and  conditions,  and  shall  revoke  the  cer- 
tificate of  authority  of  any  such  company  in  this  State  refusing 
to  permit  such  examination.  The  reasonable  expenses  of  all  such 
examinations  shall  be  paid  by  the  company  examined. 

4.  He  may  revoke  or  modify  any  certificate  of  authority  issued 
by  him  when  any  condition  prescribed  by  law  for  granting  it  no 
longer  exists. 

5.  He  shall  also  have  power  to  institute  suits  and  prosecutions 
either  by  the  Attorney  General  or  such  other  attorney  as  the  At- 
torney Oeneral  may  designate,  for  any  violations  of  the  law  of  this 
State  relating  to  insurance,  and  no  action  shall  be  brought  or  main- 
tained by  any  person  other  than  the  Commissioner  of  Insurance  and 
Banking  for  closing  up  the  affairs  or  to  enjoin,  restain  or  inter- 
fere with  the  prosecution  of  the  business  of  any  such  insurance 
company  organized  under  the  laws  of  this  State.     (R.  S.,  Art.  4501.) 

Wuuter  of  Securities,  Must  Be  CoonterBigned. 

38.  No  transfer  by  the  Commissioner  of  Insurance  of  securities 
of  any  kind,  in  any  way  held  by  him  in  his  official  capacity,  shall 
be  valid  unless  countersigned  by  the  Treasurer  of  the  State.  (R. 
S.,  Art.  4502.) 

State  TreMwer,  I>ii^  In  Becard  to  Tttattten. 

39.  It  is  the  duty  of  the  State  Treasurer — 

(1)  To  countersign  any  such  transfer  presented  to  him  by  the 
Commissioner. 

(2)  To  keep  a  record  of  all  transfers,  stating  the  name  of  the 
transferee,  unless  transferred  in  blank,  and  a  description  of  the 
security. 

(3)  Upon  countersigning,  to  advise  by  mail  the  company  con- 
cerned the  particularo  of  the  transaction. 

(4)  In  his  annual  report  to  the  Legislature,  to  state  the  transfers 
and  the  amount  thereof  countersigned  by  him.     (R.  S.,  Art.  4503.) 

FMe  Acceaa  to  Rec<wda,  B«K>ks,  Btc^  Glreii  tH  OonvulMloner  and  StJtte 

40.  For  the  purpose  of  verifying  the  correctness  of  records,  the 
Commissioner  of  Insurance  shall  be  entitled  to  free  access  to  the 
Treasurers  records  required  by  the  preceding  article,  and  the  Treas- 
urer shall  he  entitled  to  free  access  to  the  books  and  other  docu- 
ments of  the  Insurance  Department  relating  to  securities  held  by 
the  Commissioner.     (K.  S.,  Art.  4504.) 

Autnunent*  Executed  and  Cople*  of  Pj^era  Hade  Erldence. 

41.  Every  instrument  executed  by  the  Commissioner  of  Insur- 
ance of  this  State,  or  any  other  State  in  which  the  substantial 
provisions  of  the  laws  of  this  State  relating  to  insurance  have  been 
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or  shall  be  enacted,  pursuant  to  authority  conferred  by  law,  and 
authenticated  by  his  seal  of  ofHce,  shall  be  received  as  evidence, 
and  copies  of  papers  and  records  in  his  office  certified  by  him  and 
so  authenticated  shall  be  received  as  evidence  with  the  same'  effect 
as  the  originals.  (R.  S.,  Art.  4505.) 
Cominlssloiter  Aathorlzed  to  Muke  Inquiries  of  Companies. 

42.  The  Commissioner  of  Insurance  is  authorized  to  address  any 
inquiries  to  any  insurance  company  in  relation  to  its  business  and 
condition,  or  any  matter  connected  with  its  transaction,  which  he 
may  deem  necessary  for  the  public  good,  or  for  a  proper  discharge 
of  his  duty  and  it  shall  be  the  duty  of  the  company  bo  addressed  to 
promptly  answer  such  inquiries  in  writing,  (R,  S.,  Art.  4506.) 
C<nnmlMl<mer'8  Report. 

43.  It  shall  be  the  duty  of  the  Commissioner  to  cause  the  in- 
formation contained  in  the  annual  statements  of  companies  to  be 
arranged  in  tabular  form,  and  prepare  the  same  in  a  single  docu- 
ment for  printing  and  submit  the  same  to  the  Legislature  as  a  por- 
tion of  his  regular  report  to  that  body.    (R.  S.,  Art,  4507.) 

I    CertiiflcMe  of,  Atttborltr 

44.  Should  any  insurance  company  fail  or  neglect  to  pay  off 
and  discharge  any  execution,  issued  upon  a  valid  final  judgment 
against  said  company,  within  thirty  days  after  the  notice  of  the 
issuance  thereof,  then  in  that  event  the  certificate  of  authority  of 
said  company  to  transact  business  of  insurance  shall  be  revoked, 
canceled  or  annulled,  and  said  company  shall  be  prohibited  from 
transacting  business  of  insurance  in  this  State  until  said  execution 
shall  be  satisfied.    (B.  S.,  Art.  4508.) 

Note. — Commissioner  cannot  revoke  permit  for  failure  to  pay  Judgment 
uuleaa  it  be  a  final  and  also  a  Talid  judgment.  As  long  as  there  is  pending 
•u  independent  original  suit  to  determine  tbe  -ralldlty  of  a  default  judg- 
ment, It  is  not  final  and  Conualssioner  cannot  revoke  permit.  Commmlssiouer 
cannot  determine  validity  of  judgment  while  suit  is  pending  to  set  it  aside, 
nor  pass  upon  the  jurisdiction  of  the  courts  with  reference  to  such  suit. 
(Opinion  of  Attorney  General,   September  30,   ISIS.) 

OommiMloBera  to  Glre  Certlflcatcs,  Attested  by  Seal. 

45.  It  shall  be  tbe  duty  of  the  Secretary  of  State,  Commissioner 
of  the  General  Land  Office,  Comptroller,  Treasurer,  Commissioner 
of  Insurance  and  Banking,  Adjutant  General  and  Attorney  Gen- 
eral to  furnish  any  person  who  may  apply  for  the  same,  with  a 
copy  of  any  paper,  document  or  record  in  their  respective  offices, 
and  also  to  give  certificates,  attested  by  the  seals  of  their  respective 
offices,  certifying  to  any  fact  or  facts  contained  in  the  papers,  docu- 
ments or  records  of  their  offices  to  any  person  applying  for  the 
same.     (B.  S.,  Art,  3833.)  ,-  . 

Co  Ogle 
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46.  It  shall  be  lawful  for  the  oflScers  named  in  the  preceding 
article  to  demand  and  receive  the  following  feea  for  the  aervices 
mentioned  therein; 

For  copies  of  any  paper,  document  or  record  in  their  ofBces 
in  the  English  language,  including  certificate  and  seal, 
and  for  each  hundred  words  $    0  15 

Fop  copies  of  any  paper,  document  or  record  in  their  offices, 
in  any  other  language  than  the  English,  including  cer- 
tificate and  seal,  for  each  hundred  words  _- 25 

For  each  translated  copy  of  any  paper,  document  or  record 
in  their  office,  including  certificate  and  seal,  for  eaph  hun- 
dred words 30 

For  the  copy  of  any  plat  or  map  in  their  ofQces,  such  fee  as 
may  be  established  by  the  officer  in  whose  office  the  same 
is  made,  to  be  determined  with  reference  to  the  amotint 
of  labor  required. 

For  each  certificate  not  otherwise  proTided  for. 50 

(R.  S.,  Art.  3834.) 

47.  The  Commissioner  of  Insurance  and  Banking  shaU  charge 
and  receive  for  the  use  of  the  State  the  following  fees,  to-wit : 

For  filing  each  declaration  or  certified  copy  of  charter  of  in- 
surance  company $  25.00 

Note. — Companies  must  p&y  $2S  Sliog  fee  for  each  amended  declaia- 
tian  or  certified  copy.  (Attorney  General's  opinion,  November  4, 
1901.) 

For  filing  the  annual  statement  of  an  insurance  company, 

or  certificate  in  lieu  thereof 20.00 

For  certificate  of  authority  and  certified  copy  thereof - 1  00 

For  every  copy  of  any  paper  filed  in  his  department,  for 

each  folio 20 

For  affixing  his  official  seal  and  certifying  to  the  same 1  00 

For  valuing  policies  of  life  insurance  companies,  for  each 

one  million  of  insurance  or  fraction  thereof 10  00 

For  official  examinations  of  companies  under  the  law,  the 
actual  expense  incurred,  and  ten  dollars  a  day,  not  to , 

exceed  250  00 

(B.  S.,  Art.  8844.) 

Note. — Filing  feea  shonld  be  returned  to  an  insurance  company  if  UcenM 
ifl  not  granted.     (Opinion  of  Attorney  General,  April  14,  1908.) 

ShaU  Ke«p  Fee  Book  and  Render  Acooont  of  Fees  Qiiarterlr. 

48.  It  shall  be  the  duty  of  the  Secretary  of  State,  Commissioner 
of  Qeneral  Land  Office,  Comptroller,  Treasurer,  Commissioner  of 
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Agriculture,  Commissioaer  of  Insurauce  and  Banking,  State  Librai^ 
ian,  Adjutant  General  and  Attorney  General,  respectively,  to  keep 
fee  books  in  their  several  offices,  in  which  they  shall  enter  all  the 
fees  received  for  any  of  the  services  named  in  this  chapter,  and 
they  shall  quarterly  file  with  the  Comptroller  an  account  of  all 
fees  so  received  by  them,  respectively;  which  accounts  shall  be 
verified  by  the  affidavit  of  the  officer  rendering  the  same,  and  such 
officer  shall,  also  at  the  end  of  each  quarter,  pay  over  to  the  Treas- 
urer of  the  State  all  moneys  received  by  them  respectively,  under 
the  provisions  of  this  chapter.    (R.  S.,  Art.  3836.) 

CHAPTER  m 

INCORPORATION  OF  INSURANCE  COMPANIES— HOME 
COMPANIES 
Fomuttknt  of  CAmpuiy, 

49.  Any  number  of  persons  desiring  to  form  a  company  for 
the  purpose  of  transacting  insurance  business  shall  adopt  and  ^igu 
articles  of  incorporation,  and  submit  the  same  to  the  Attorney 
General,  and  if  said  articles  shall  be  found  by  him  to  be  in  accord- 
ance with  the  laws  of  this  State,  and  of  the  United  States,  he  shall 
attach  thereto  bis  certificate  to  that  effect,  whereupon  such  articles 
shall  be  deposited  with  the  Commissioner  of  Insurance  and  Bank- 
ing.   (R.  S.,  Art.  4705.) 

Note. — ^Hie  business  of  puaraoteelng  titles  to  land  1b  Insurtuice  bueineas, 
ftnd  a  corporation  ot^nnized  and  chartered  under  t^^''  statute  for  such  pur- 
pose, must  conduct  Its  business  under  ,thB  Buperrislon  of  the  Insurance  De- 
partment.    (Opinion  of  Attomej  General,  Uay  1,  1913.) 

ArtlciM  of  InccHporation  Shall  Contain. 

50.  Such  articles  shall  c6ntain — 

(1)  The  name  of  the  company,  and  the  name  selected  shall  not 
be  so  similar  to  that  of  any  other  insurance  company  as  to  be 
likely  to  mislead  the  public. 

Not&— -Courts  must  pass  npon  question  of  simllaHty  of  names.  (Attorney 
Qeneral's  opinion,  July  1,  IQOE.) 

(2)  The  locality  of  the  principal  business  office  of  such  com- 
pany. 

(3)  The  kind  of  insurance  business  which  the  company  proposes 
to  engage  in. 

(4)  The  amount  of  its  capital  stock,  which  shall  in  no  ease  be 
less  than  one  hundred  thousand  dollars.     {R.  S.,  Art.  4706.) 

Note. — ^A  corporation  isBuing-  certificates  guaranteeing  and  warranting 
titles  to  real  estate  is  an  Insurance  company  and  its  charter  should  be  filed 
witlt  ConuniBSloner  of  Insurance  and  Banking.  (Opinion  of  Attorney  Gen- 
eral, January  29,  I91D.)  , 
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51.  When  the  said  articles  of  incorporation  have  been  deposited 
with  the  CommisBioner  of  Insaranee  and  Banking,  and  the  law  in 
all  other  respects  has  been  complied  with  by  the  company,  the 
Commissioner  sliall  make  an  examination,  or  cause  one  to  be  made 
by  some  competent  and  disinterested  person  appointed  by  him  for 
that  purpose ;  and  if  it  shall  be  found  that  the  capital  stock  of  the 
company,  to  the  amount  required  by  law,  has  been  paid  in,  and  is 
possessed  by  it,  in  money  or  in  such  stock,  notes,  bonds  or  mort- 
gages as  are  required  by  law,  and  that  the  same  is  the  bona  fide 
property  of  such  company,  and  that  such  company  has  in  all  re- 
spects complied  with  the  law  relating  to  insurance,  then  the  Com- 
missioner of  Insurance  and  Banking  shall  issue  to  such  company 
a  certificate  of  authority  to  commence  business  as  proposed  in 
their  articles  of  incorporation.     (B.  S.,  Art.  4707.)   ' 

Note. — Certiflcatee  of  stock  Issued  by  a  fire  insurance  company,  which 
stock  was  not  paid  for  in  cash,  but  in  a  certificate  of  deposit  of  a  bank 
due  at  a  future  tinxe,  were  unlawfully  issued  and  should  be  canceled.  (Opin- 
ion of  Attorney  General,  November  13,  1912.) 


52.  The  corporators  or  officers  of  any  such  company  shall  be 
required  to  certify  under  oath  to  the  Commissioner  of  Insurance 
and  Banking  that  the  capital  exhibited  to  the  person  making  the 
examination  is  the  bona  fide  property  of  the  company  so  examined, 
which  certificate  shall  be  filed  tind  recorded  in  the  office  of  the 
Commissioner  of  Insurance  and  Banking.     (R.  S.,  Art,  4708.) 

Where  EuunliutJon  im  Made  by  Other  Than  Commissioner. 

53.  If  the  examination  be  made  by  any  other  person  than  the 
Commissioner  of  Insurance  and  Banking,  the  finding  shall  be  cer- 
tified under  the  oath  of  the  person  making  such  examination,  and 
such  finding  and  certificate  shall  be  filed  and  recorded  in  the 
office  of  the  Commissioner  of  Insurance  and  Banking.  (R.  S.,  Art. 
4709.) 

Stock  DlTlded  Into  Stureo. 

54.  The  stock  of  any  company  organized  under  the  laws  of 
this  State  shall  be  divided  into  shares  of  one  hundred  dollars  each. 
(R.  S.,  Art  4710.) 

Capital  Stock  Shall  Consist  of  What. 

55.  The  capital  stock  of  a  company  shall  consist ; 

(1)  In  lawful  money  of  the  United  States;  or 

(2)  In  the  bonds  of  this  State  or  any  county  or  incorporated 
town  or  city  thereof,  or  the  stock  of  any  national  bank;  or 
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Re»l  Eat«(«  Must  Be  Wortb  Double  Amoant  Ixmned  on  It. 

(3)  In  first  mortgagea  upon  unincumbered  real  estate  in  this 
State,  the  title  to  which  is  valid  and  the  market  value  of  which 
is  double  the  amount  loaned  thereon,  excloslve  of  buildings,  unless 
such  buildings  are  insured  in  some  responsible  company  and  the 
policy  or  policies  transferred  to  the  company  taking  such  mort- 
gage.    (R.  S.,  Art.  4711.) 

Snrpliu  Honey  M«f  Be  Invested,  How — Current  Value  of  InTcstment. 

56.  The  ETurpIus  money  of  a  company  over  and  above  its  paid- 
up  capital  stock  may  be  invested  in  or  loaned  npon  the  pledge  of 
public  stocks  or  bonds  of  the  United  States,  or  any  of  the  States,  or 
stocks,  bonds,  or  other  evidences  of  indebtedness  of  any  solvent 
dividend-paying  corporation,  or  in  bills  of  exchange  or  other  com- 
mercial notes  or  bills,  except  Its  own  stock ;  provided  always,  that 
the  current  market  value  of  such  stocks,  bonds,  notes,  bills,  or 
other  evidences  of  indebtedness  shall  be  at  all  times  during  the 
continuance  of  such  loans  at  least  20  per  cent  more  than  the  sum 
loaned  thereon.     (B.  S.,  Art.  4712.) 

Note. — The  title  ^aranty  compaoiea  are  iuaunuice  compcuDles  and  are  sub- 
ject to  the  inauraace  laws.  A  title  ^piar&utj  company  may  Invest  part  of  Its 
capital  in  an  abstract  plant  to  be  used  as  Incident  to  Its  bnalness.  It  cannot 
Bell  abstracts  to  the  public.  It  cannot  iuTest  any  part  of  its  capital  In  atoclc 
of  an  abstract  company,  but  may  invest  ita  surplus  in  such  stock  as  an  in- 
vestment, but  not  for  the  purpose  of  conducting'  the  business  of  an  abstract 
conqiany.     (Opinion  of  Attorney  General,  June  11,  1913.) 

Company  Hay  Change  and  Reinvest  Stock. 

57.  A  company  may  change  and  reinvest  ita  capital  stock  in 
like  securities  as  occasion  may  from  time  to  time  require.  (R.  S., 
Art  4713.) 

Nnmber  and  QnallflcaUon  of  Directon. 

58.  The  dffairs  of  any  company  organized  under  the  lawa  of 
this  State  shall  be  managed  not  by  more  than  thirteen  nor  fewer  - 
than  seven  directors,  all  of  whom  shall  be  stockholders  in  the  com- 
pany.    (R.  S.,  Art.  4714.) 

Election  of  Directon. 

59.  "Withiii  thirty  days  after  the  subscription  books  of  the  com- 
pany have  been  filed,  a  majority  of  the  stockholders  shall  hold  a 
meeting  for  the  election  of  directors,  each  share  entitling  the  holder 
thereof  to  one  vote ;  and  the  directors  then  in  office  shall  continue 
in  office  until  their  successors  have  been  duly  chosen  and  have 
accepted  the  trust.    (B.  S.,  Art.  4715.) 
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Aiuaud  Heetlnc  for  Eletitloii  of. 

60.  The  annual  meeting  for  the  election  of  directors  of  a  oom- 
pan7  Bhall  be  held  during  the  month  of  January,  as  the  by-laws  of 
the  company  may  direct.     (R.  S.,  Art,  4716.) 

Spedkl  MeeUtngs  for  Election  of. 

61.  If  from  any  cause  the  stockholders  should  fail  to  elect 
directors  at  an  annual  meeting,  they  may  hold  a  special  meeting 
for  that  purpose,  by  giving  thirty  days'  notice  thereof  in  some  news- 
paper in  general  circulation  in  the  county  in  which  the  principal 
office  of  the  company  is  located,  and  the  directors  chosen  at  such 
special  meeting  shall  continue  in  ofBce  until  their  successors  are 
duly  elected  and  have  accepted.    (R.  S.,  Art.  4717.) 

Qnonun  of  Stockholden. 

62.  No  meeting  of  stockholders  shall  elect  directors  or  transact 
such  other  business  of  the  company  unless  there  shall  be  present  at 
such  meeting,  in  person  or  by  proxy,  a  majority  in  value  of  the 
stockholders  equal  to  two-thirds  of  the  stock  of  such  company. 
(R.  S.,  Art.  4718.) 

Dlrecton  Shall  Chooae  Fr«sldettt  and  OUter  Offlcws. 

63.  The  directors  shall  choose  by  ballot  from  their  own  nnm- 
ber  a  president  and  such  other  officers  as  the  by-laws  of  the  com- 
pany may  designate,  who  shall  perform  such  duties,  receive  such 
compensation  and  give  such  security  as  the  by-laws  of  such  company 
may  require.     (R.  S.,  Art.  4719.) 

Dlrectxtrs  to  Hake  By-Lawa. 

64.  The  directors  may  ordain  and  establish  such  by-laws  and 
regulations,  not  inconsistent  with  law,  as  shall  appear  to  them 
necessary  for  regulating  and  conducting  the  business  of  the  com- 
pany.   (R.  S.,  Art.  4720.) 

Shall  Keqi  a  Recoil  of  IVaiiaactioiis. 

65.  It  shall  be  the  duty  of  the  directors  to  keep  a  full  and  cor- 
rect record  of  their  transactions,  which  shall  at  all  times  during 
business  hours  be  open  to  the  inspection  of  the  stockholders  and 
other  persons  interested  therein,     (R.  S.,  Art.  4721.) 

Shan  Fill  Vacandeo — ^Wtaat  Sh^  Oonstltate  a  Qnonun. 

66.  The  directors,  shall  fill  all  vacancies  which  shall  occur  In 
the  board  or  in  any  of  the  offices  of  the  company,  and  a  majority 
of  the  board  shall  constitute  a  quorum  for  the  transaction  of  busi- 
ness.    (R.  S.,  Art.  4722.) 

Oeneral  IncoiporalJoti  Iaw  Shall  Apply. 

67.  The  laws  relating  to  and  governing  corporations  in  general 
shall  apply  to  and  govern  iii6urance  companies  incorporated  in  this 
State  in  so  far  as  the  same  may  not  be  inconsistent  with  the  pro- 
visions of  this  title.    (R.  S.,  Art.  4723.) 

Coo»^lc 
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CHAPTEE  IV 

GENERAL  PROVISIONS— APPLIES  TO  VARIOUS 

COMPANIES  , 

Hnat  PnbllBh  Oertiflc«t«  of  Commissioner. 

68.  It  shall  be  the  duty  of  every  insurance  company  doing  busi- 
ness in  this  State,  whether  life,  health,  fire,  marine  or  inland,  to  pab- 
lish  annually,  within  thirty  days  after  the  issuance  thereof,  a  cer- 
tificate from  the  Commissioner  of  Insurance  and  Banking  that  such 
company  has  in  all  respects  complied  with  the  laws  in  relation  to 
insurance.     (R.  S.,  Art.  4939.) 

Companies  Organized  In  Thla  State— Unlawful  DivMendB. 

69.  It  shall  not  be  lawful  for  any  life,  health,  marine  or  inland 
insurance  company  organized  under  the  laws  of  this  State  to  make 
any  dividend  except  from  the  surplus  arising  from  its  business; 
and  in  eatinuating  such  profits  there  shall  be  reserved  therefrom  a 
sum  equal  to  40  per  cent  of  the  amount  received  as  premiums  on 
unexpired  fire  risks  and  policies,  and  100  per  cent  of  the  premiums 
received  on  unexpired  life,  health,  marine  or  inland  transportation 
risks  and  policies;  which  amount  so  reserved  is  hereby  declared  to 
be  unearned  premiums ;  and  there  shall  also  be  reserved  the  amount 
of  all  unpaid  losses,  whether  adjusted  or  unadjusted ;  all  sums  due 
the  company  on  bonds,  mortgages,  stock  and  book  accounts,  of 
which  no  part  of  the  principal  or  interest  thereon  has  been  paid 
during  the  year  preceding  such  estimate  of  profit,  and  upon  which 
suit  for  foreclosures  or  collections  has  not  been  commenced,  or 
which,  after  judgment  has  been  obtained  thereon,  shall  have  re- 
mained more  than  two  years  unsatisfied,  and  upon  which  interest 
shall  not  have  been  paid ;  and  in  case  of  any  such  judgment,  the 
interest  due  or  accrued  thereon  and  remaining  unpaid  shall  also  be 
reserved.     (R.  S.,  Arts.  4867  and  4944.) 

FwtaUr  tin-  BlaUng  Vnlawtnl  XHrldendB. 

70.  Any  dividend  made  contrary  to  the  provisions  of  the  preced- 
ing article  shall  subject  the  company  making  it  to  a  forfeiture  of 
its  charter,  and  the  Commissioner  of  Insurance  and  Banking  shall 
forthwith  revoke  its  certificate  of  authority.     (R.  S.,  Art.  4868.) 

Asaodation  of  Con^paales  Not  Pennttted  to  Do  BiulneBs  Until. 

71.  In  the  event  that  any  number  of  insurance  companies, 
whether  life,  health,  fire,  marine  or  inland,  should  associate  them- 
selves together  for  the  purpose  of  issuing  or  vending  policies  or 
joint  policies  of  insurance,  such  association  shall  not  be  permitted 
to  do  business  in  this  State  until  the  taxes  and  fees  due  from  eaeb 
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of  said  companies  shall  have  been  paid  and  all  the  conditions  of  the 
law  fully  complied  with  by  each  company;  and  any  company  fail- 
ing or  refusing  to  pay  such  taxes  and  fees,  and  to  fiJly  comply  with 
the  requirements  of  law,  shall  be  refused  permission  by  the  Com- 
missioner of  Insurance  to  do  business  in  Uiie  State.  (R,  S.,  Art. 
4945.) 

Notice*  Shall  Be  PnblUbed  Three  BncceMslTe  Weeks  In  Two  Papers. 

72.  "Whenever  by  any  provision  of  this  title  any  notice  or  other 
matter  is  required  to  be  published,  it  shall,  unless  otherwise  pro- 
vided, be  pubUshed  for  three  successive  weeks  in  two  newspapers 
printed  in  the  State  and  which  have  a  general  circulation  in  the 
State.     (B.  S.,  Art.  4946.) 

Occnimtkin  Taxes  of  All  Companies,  Except  Ufe. 

73.  An  act  to  amend  Section  8  of  Chapter  18  of  the  General 
Laws  of  the  First  Called  Session  of  the  Thirtieth  Legislature,  and 
imposing  an  occupation  tax  upon  fire,  fire  and  marine,  marine  in- 
land and  tornado  insurance  companies,  transacting  business  in  this 
State ;  prescribing  the  rate  of  tax  and  methods  of  its  measurements ; 
and  amending  Section  28  of  the  State  Insurance  Board  Law,  passed 
by  the  Fourth  Called  Session  of  the  Thirty-first  Legislature,  and 
declaring  an  emergency.  (Acts  32nd  Leg,,  Chap.  108,  Caption.) 
Amendment  to  Previous  Tax  Imm, 

74.  Section  8  of  Chapter  18  of  the  General  Laws  of  the  First 
Called  Session  of  the  Thirtieth  Legislature  of  the  State  of  Texas  is 
hereby  amended  so  as  to  read  hereafter  as  follows:  (Acts  32nd 
Leg.,  Chap.  108,  Sec.  1) : 

^^""^1  Tax,  and  Defining  Gross  Premlnma- 

75.  "Section  8.  Every  insurance  company  transacting  the  busi- 
ness of  fire,  marine,  marine  inland,  accident,  credit,  title,  live  stock, 
fidelity,  guaranty,  surety,  casualty  or  any  other  kind  or  character 
of  insurance  business  other  than  the  business  of  life  insurance,  with- 
in this  State,  and  other  than  Fraternal  Benefit  Associations,  at  the 
time  of  filing  its  Annual  statement,  shall  report  to  the  Commissioner 
of  Insurance  and  Banking  the  gross  amount  of  premiums  received 
in  the  State  upon  property,  and  from  persons  residing  in  this  State 
during  the  preceding  year,  and  each  of  such  companies  shall  pay 
an  annual  tax  upon  such  gross  premium  receipts  as  follows :  Shall 
pay  a  tax  of  two  and  six-tenths  per  cent,  provided,  that  any  com- 
pany doing  two  or  more  kinds  of  insurance  business  herein  referred 
to,  shall  pay  the  tax  herein  levied  upon  its  gross  premiums  received 
from  each  of  said  kinds  of  business;  and  the  gross  premiums  re- 
ceipts where  referred  to  in  this  act  are  understood  to  be  the  pre- 
mium receipts  reported  to  the  Commissioner  of  Insurance  and 
Banking  by  the  insurance  companies  upon  the  sworn  statement  of 
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two  principal  ofBcers  of  such  companies,  less  return  premiums  paid 
policyholders,  and  to  the  permimns  paid  for  reinsorance  in  com- 
panies authorized  to  do  business  in  this  State.  (Acts  32nd  Leg., 
Chap.  108,  Sec.  1.) 

Note. — Casvialt7  companleB,  borne  companies  organized  in  Textw,  (»«  BOt 
exempt  from  payment  of  the  taxes  on  their  ^obb  premium,  receipts.  (Opin- 
ion of  Attorney  General,  January  18,  1915.) 

Hwnner  of  Collecting  Taxes. 

76.  TJpon  receipt  by  him  of  sworn  statements,  showing  the  gross 
premium  receipts  by  such  companies,  the  Commissioner  shall  certify 
to  the  State  Treasurer  the  amount  of  taxes  due  (by)  each  com- 
pany, which  tax  shall  be  paid  to  the  State  Treasurer  for  the  use  of 
the  State  on  or  before  the  first  of  March  following,  and  the  receipt 
of  the  Treasurer  shall  be  evidence  of  the  payment  of  such  taxes.  No 
such  insurance  company  shall  receive  a  permit  to  do  business  in 
this  State  until  such  taxes  are  paid.  (Acta  32nd  Leg.,'  Chap.  108, 
Sec.  1.) 

OertMin  Investmenta  Will  Rednoe  Taxes — Hnnldp^  and  Ooniitf  Oocnp^ 
tion  Taxes  Prohibited — Fraternal  Beneflciar;  Assodatloiu  Bxempti 

77.  If  any  such  insurance  company  shall  have  as  much  as  one- 
fourth  of  its  entire  assets,  as  shown  by  said  sworn  statement,  in- 
vested in  any  or  all  of  the  following  securities:  Real  estate  in  the 
State  of  Texas,  bonds  of  this  State  or  of  any  comity,  incorporated 
city  or  town  of  this  State,  or  other  property  in  this  State  in  which 
ly^  law  such  companies  nmy  invest  their  funds,  then  the  annual  tax 
of  any  such  companies  shall  be  one  per  cent  of  its  said  gross  pre- 
minm  receipts;  and  if  any  such  company  shall  invest  as  aforesaid 
as  much  as  one-half  of  its  assets,  then  the  annual  tax  of  such  com- 
pany shall  be  one-half  of  one  per  cent  of  its  gross  premium  receipts, 
as  above  defined ;  and  provided,  further,  that  no  occupation  tax 
shall  be  levied  on  insurance  companies  herein  subjected  to  a  gross 
premium  receipt  tax  by  any  county,  city  or  town;  provided,  also, 
that  all  mutual  fraternal  benevolent  associations,  now  or  hereafter 
doing  business  in  this  State  under  the  lodge  system  and  on  the 
asaessment  plan,  whether  organized  under  the  laws  of  this  State  or 
a  foreign  State  or  country,  are  exempt  from  the  provisions  of  this 
section.     (Acts  32nd  Leg.,  Chap.  108,  Sec.  1.) 

No  Other  Taxes  Onn  Be  liOvled  or  Collected,  But  Fire  Insurance  Com- 
p»nies  Host  Par  Expenses  of  State  Insnranoe  Board — 'PartAj  Oo- 
OpcratiTe  or  Hntnal  Fire  Insiinuice  Companies  Are  Exempt  From 
FrovlsioiiB  of  Hils  Act. 

78.  The  tax  aforesaid  shall  constitute  all  taxes  and  license  fees 
collectible  under  the  laws  of  this  State  against  any  such  insurance 
companies,  and  no  other  occupation  or  other  taxes  shall  be  levied 
on  or  collected  from  any  insurance  company  by  any  county,  city 
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Or  town,  but  this  act  shall  not  be  construed  to  prohibit  the  levy 
and  collection  of  State,  county  and  mnnicipal  taxes  upon  the  real 
and  personal  property  of  such  companies;  provided,  that  purely 
co-operative  or  mutual  fire  insurance  companies  carried  on  by  the 
mem.bers  thereof  solely  for  the  protection  of  their  own  property, 
and  not  for  profits,  shall  be  exempt  from  the  provisions  of  this 
bill;  provided,  that  in  addition  to  the  tax  above  prescribed,  each 
company  doing  the  buBineas  herein  referred  to  and  afiEected  by  the 
provisions  of  the  act  of  the  Fourth  Galled  Session  of  the  Thirty- 
first  Legislature,  approved  September  6,  1910,  and  published  as 
Chapter  8,  General  Laws  of  said  session,  shall  pay  its  pro  rata  share 
of  the  charge  or  oost  of  maintaining  the  State  Insurance  Board  as 
provided  by  Section  28  of  said  act,  approved  September  6,  1910, 
and  published  as  Chapter  8  of  the  General  Laws  of  the  Fourth 
Called  Session  of  the  Thirty-first  Legislatare;  and  provided  fur- 
ther, that  portion  of  Section  28  of  the  State  Insurance  Board  Law 
which  reads  as  follows:  "Provided  that  the  collections  from  insur- 
ance companies  provided  for  in  this  section  shall  not  be  made  for 
any  year  during  which  any  such  company  shall  be  liable  under  the 
laws  of  this  State  to  the  payment  of  an  occupation  tax  at  a  rate  of 
two  and  one-half  per  cent  or  more  of  the  gross  premioma  canceled 
polides,  be  and  the  same  is  hereby  repealed."  (Acts  32nd  Leg., 
Chap.  108,  Sec.  1.) 

Note. —  (1)  A  suTct;  compan;,  making  bonds  required  by  Uie  United 
States  KOTermnent  under  a  Ilcenee  granted  tuder  an  Act  of  Coagrtaa,  doea 
not  thereby  beconte  a  Federal  agency,  and  tbe  premiums  collected  on  such 
bonds  are  not  exempt  from  taxation.  (Opinion  of  Attorney  General,  March 
1,  1910.) 

(Z)  A  company,  licensed  to  do  a  life  iDBnrance  bnslnesB  and  an  acci- 
dent insurance  busineaa,  and  which  withdraws  from  the  8tate  as  to  ita 
life  buslneBB,  Is  not  required  to  pay  ta^is  on  premiums  on  renewals  on  ita 
lite  businesB  in  order  to  obtain  a  license  to  continue  its  accident  business. 
(Opinion  of  Attorney  General,  September  S9,  1»10.) 

Repealing  OlaaN^ 

79.  All  laws  and  parts  of  laws  in  conflict  herewith  are  hereby 
repealed.     (Acts  32nd  Leg.,  Chap.  108,  Sec.  2.) 

Htoi«preMntatl<m  Bbut  Be  Hatoial  to  Avoid  Contact  on  Itudi  OrooBd. 

80.  Any  provision  in  any  contract  or  policy  of  insurance  issued 
or  contracted  for  in  this  State,  which  provides  that  the  answers  or 
statements  made  in  the  application  of  such  contract,  or  in  the  con- 
tract of  insurance,  if  untrue  or  false,  shall  render  the  contract  or 
policy  void  or  voidable,  shall  be  of  no  eflfect  and  shall  not  constitute 
any  defense  to  any  suit  brought  upon  such  contract,  unless  it  be 
shown  upon  the  trial  thereof  that  the  matter  or  thing  misrepresented 
was  material  to  the  risk  or  actually  contributed  to  the  contingency 
or  event  on  which  said  policy  became  due  and  payable,  and  whether 
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it  was  material  or  bo  contribnted  in  any  case,  shall  be  a  question 
of  fact  to  be  determined  by  the  court  or  jury  trying  such  ease.  (R. 
S.,  Art.  4947.) 

No  DefMwe  Based  Cpon  Hisrepreaentatlon  TftUd  Unless  Defendant  Shall 
Wlttdn  Boasonable  Time  After  DlBcoTering  tbe  Falsity  Give  Notice. 

81.  That  in  all  suits  brought  upon  insurance  contracts  or  policies 
hereafter  issued  or  contracted  for  in  this  State,  no  defense  based 
npon  misrepresentations  made  in  the  application  for  or  in  obtain- 
ing or  securing  the  said  contract  shall  be  valid,  unless  the  defend- 
ant shall  show  on  the  trial  that  within  a  reasonable  time  after  dis- 
covering the  falsity  of  the  misrepresentations  so  made  it  gave 
notice  to  the  assured,  if  living,  or,  if  dead,  to  the  owners  or  bene- 
ficiaries of  said  contract,  that  it  refiised  to  be  bound  by  the  con- 
tract, or  policy;  provided,  that  ninety  days  shall  be  a  reasonable 
time;  provided  also,  that  this  article  shall  not  be  construed  as  to 
render  available  as  a  defense  any  immaterial  misrepresentation,  nor 
to  in  any  wise  modify  or  affect  Article  8096aa  (4947).  (R.  %  Art 
4948.) 

ShaU  Not  Gonstitnte  Defense  Unless  Shown  TbMit  Wse  atatmnent  Blade 
Was  Frandolentlr  Afode  and  HaterlaL 

82.  That  any  provision  in  any  contract  or  policy  of  insurance 
issued  or  contracted  for' in  this  State,  which  provides  that  the  same 
shall  be  void,  or  voidable,  if  any  misrepresentations  or  false  state- 
ments be  made  in  proofs  of  loss  or  of  death,  as  the  case  may  be, 
shall  be  of  no  effect,  and  shall  not  constitute  any  defense  to  any 
suit  brought  upon  such  contract  or  policy,  unless  it  he  shown  npon 
the  trial  of  sach  suit  that  the  false  statement  made  in  such  proofs 
of  loss  or  deal^  was  fraudulently  made,  and  misrepresented  a  fact 
material  to  the  question  of  the  liability  of  the  insurance  company 
upon  the  contract  of  insurance  sued  on,  and  that  the  insurance  com- 
pany was  thereby  misled,  and  caused  to  waive  or  lose  some  valid 
defense  to  the  policy.     (B.  S.,  Art.  4949.) 

IIm  iBSurance  Contract  Oov^^ted  Br  Iiaws  of  Texas  Notwithstanding 
Stipnlatlomii  to  the  Contnur. 

83.  That  any  contract  of  insurance  payable  to  any  citizen  or  in- 
habitant of  this  State  by  any  insurance  company  or  corporation 
doing  business  within  this  State  shall  be  held  to  be  a  contract  made 
and  entered  into  under  and  by  virtue  of  ttie  laws  of  this  State  re- 
lating to  insurance  and  governed  thereby,  notwithstanding  that 
such  policy  or  contract  of  insnrance  may  provide  that  the  contract 
was  executed  and  the  premiums  and  policy  (in  case  it  becomes  a 
demand),  should  be  payable  without  this  State,  or  at  the  home 
office  of  the  company  or  corporation  issuing  the  same.  (R.  S., 
Art.  4950.) 
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Phott^raphic  Copy  of  Contr&cta-^Act  Does  Kot  Apply  in  Vhlch  Hiere  Is 
s  Glftiue  in  Policy  Makfaig  It  Indlspntable  After  Two  Tesrs  op  !>«■■. 
Provided,  Etc. 

84,  Every  contract  or  policy  of  insurance  iasned  or  contracted 
for  in  this  State  shall  be  accompanied  by  a  written,  photographic 
or  printed  copy  of  the  application  for  such  insurance  policy  or  con- 
tract, as  well  as  a  copy  of  all  questions  asked  and  answers  given 
thereto.  The  provisions  of  the  foregoing  articles  shall  not  apply  to 
policies  of  life  insurance  in  which  there  is  a  clause  making  such 
policy  indisputable  after  two  years  or  less,  provided  premiums  are 
duly  paid ;  provided  further,  that  no  defense  based  upon  mifirepre- 
sentations  made  in  the  application  for  or  in  obtaining  or  securing 
any  contract  of  insurance  upon  the  life  of  any  person  being  or  re- 
siding in  tihis  State  shall  be  valid  or  enforcible  in  any  suit  brought 
upon  such  contract  two  years  or  more  after  the  date  of  its  issuance 
when  premiums  due  on  such  contract  for  the  said  term  of  two  years 
have  been  paid  to  and  received  by  the  company  issuing  such  con- 
tract without  notice  to  the  assured  by  the  company  so  issuing  such 
contract  of  its  intention  to  rescind  the  same  on  account  of  misrep- 
resentations 80  made,  unless  it  shall  be  shown  on  the  trial  that  such 
misrepresentation  was  material  to  the  risk  and  intentionally  made. 
(R.  S.,  Art.  4951.) 

Level  Premlnm  Policy  Shall  Not  Be  Issoed  Providing  for  More  Ttum  One 
Yesr  PreUminaj^  Term. 

85,  No  level  premium  policy  of  life  insurance  shall  he  issued  or 
sold  by  any  company  in  this  State  after  December  31,  1909,  which 
provides  for  more  than  one  year  prelinpnary  term  insurance.  (B. 
S.,  Art.  4952.) 

Policies  Slull  Contain  Entire  Contract. 

86.  Every  policy  of  insurance  issued  or  delivered  within  this 
State  on  or  after  the  first  day  of  January,  1910,  by  any  life  insur- 
ance company  doing  business  within  this  State,  shall  contain  the 
entire  contract  between  the  parties  and  the  application,  therefore, 
may  be  made  a  part  thereof.     (R,  S.,  Art.  4953.) 

Note. — TtuB  section  repeals  Section  83  anpra.     (Department  ruling.) 

Ocmipanles  Sball  Not  Permit  IMstlnGtIonB. 

87.  No  insurance  company  doing  business  in  this  State  shall 
make  or  permit  any  distinction  or  discrimination  in  favor  of  in- 
dividuals between  insurants  (the  insured)  of  the  same  class  and  of 
equal  expectation  of  life  in  the  amount  of  or  payment  of  premiums 
or  rates  charged  for  policies  of  life  endowment  insurance  or  in  the 
dividends  or  other  benefits  payable  thereon;  nor  shall  any  such 
company  or  agent  thereof  make  any  contract  of  insurance  or  agree- 
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ment  as  to  such  contrsct  other  than  as  expressed  in  the  policy  is- 
sued thereon,  nor  shall  an?  such  company  or  any  officer,  agent, 
solicitor  or  representative  thereof  pay,  allow  or  give,  or  offer  to  pay, 
allow  or  give  directly  or  indirectly  as  an  inducemeDt  to  insurance 
any  rebate  of  premium  payable  on  the  policy,  or  any  special  favor  or 
advantage  in  the  dividends  or  other  benefits  to  accrue  thereon  or 
any  paid  employment  or  contract  for  service  of  any  bind,  or  any 
valuable  Consideration  or  inducement  whatever  not  specified  in  the 
policy  contract  of  insurance ;  or  give,  sell  or  purchase,  or  offer  to 
give,  sell  or  parebase,  as  an  inducement  to  insurance,  or  in  connec- 
tion therewith,  any  stocks,  bonds  or  other  securities  of  any  insur- 
ance company  or  other  corporation,  association  or  partnership  of 
any  dividends  or  profits  to  accrue  thereon  or  anything  of  value 
whatsoever  not  specified  in  the  policy,  ot'  issue  any  policy  contain- 
ing any  special  or  board  contract  or  similar  provision,  by  the  terms 
of  which  said  policy  will  share  or  participate  in  any  special  fund 
derived  from  a  tax  or  a  charge  against  any  portion  of  the  premium 
on  any  other  policy.  Any  company  or  agent  violating  the  provisions 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  of  not  less  than  one  hun- 
dred dollars,  nor  more  than  five  hundred  dollars,  and  the  said  com- 
pany shall  as  an  additional  penalty  forfeit  its  certificate  of  au- 
thority to  do  business  in  this  State,  and  the  said  agent  shall  as  an 
additional  penalty  forfeit  his  license  to  do  business  in  this  State  for 
one  year ;  provided,  the  company  shall  not  be  held  liable  under  this 
section  for  any  act  of  its  agent  unless  such  act  was  authorized  by 
its  president,  one  of  its  vice-presidents,  its  secretary  or  assistant 
secretary,  or  by  its  board  of  directors.    (R.  S.,  Art.  4954.) 

Note. — (1)  Policies  of  accident  insurance,  which  promises  to  pey  the 
holder,  if  lie  renews  tlie  policy  for  a  Recond  year,  a  benefit  greater  by  10 
per  cent  than  the  beneSt  ^ren  the  Srst  year,  and  If  renewed  the  third  year, 
a  benefit  of  SO  per  cent  ^eater,  and  no  on,  increasing'  the  benefit  10  per 
cent  on  each  annual  renewal  for  five  years,  at  the  same  annual  premium 
rate,  should  not  be  permitted  to  issne  in  this  State  because  forbidden  by 
the  law  prohlbitiiig  rebates  and  diBcrimlnatton.  Contracts  already  in  exiert- 
ence,  however,  under  which  such  accumulations  have  accrued  or  will  accme 
may  be  carried  out  according:  to  their  terma ;  but  no  new  contract  promising 
Buch  accutnnlattona  can  be  lawfully  made.  (Opinions  of  Attorney  General, 
July  21,  and  September  SI,  I91I.) 

(S)  AccumulationB  on  accident  policies  mentioned  in  opinions  of  Attor- 
ney General  above  noted  are  forbidden  and  prohibited  on  and  after  October 
1,  1911.     (Department  ruling.) 

(3)  It  is  no  violation  of  the  law,  for  a  company  to  collect  a  policy  fee, 
in  excess  of  the  usual  premium,  when  for  the  first  time  ft  iasuea  a  policy 
on  the  industrial  or  weekly  or  monthly  premium  plan.  (Opinion  of  Attor- 
ney General,  November  21,  ISIl.) 

(-1)  Survivorship  fund  contracts  are  prohibited  by  the  provision  of  this 
act.     (Opinion  of  Attorney  General,  May  23.  1913.) 

(5)     Survivorship  fund  contracts  and  all  similar  contracts  written  by  life 

insurance  companies  are  illegal  and  should  be  forbidden.     Such  contracts, 
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howrver.   as   have   already  been   issued  are  valid   and  binding.     Opinion  of 
Attorney  General.  July  10,   1013.) 

(6)  AcceptBDce  of  note  without  interest  In  payment  of  premiumB  is  dis- 
crimination and  a  rebate.  When  a  note  Is  talcen  by  a  company  or  any  of 
its  agents,  the  interest  rate  on  every  such  note  must  be  the  same.  (De- 
partment ruling,  December  fl,  1913.  Opiniou  of  Attorney  General,  December 
SO,  1913.) 

Shall  Apply  to  All  CompanlM. 

88.  All  the  provisions  of  the  laws  of  thia  State  applicable  to  the 
life,  fire,  marine,  inland,  lightning  or  tornado  insurance  companies 
shall,  so  far  as  the  same  are  applicable,  govern  and  apply  to  all 
companies  transacting  any  other  kind  of  insurance  business  ia  this 
State  so  far  as  they  are  not  in  conflict  with  provisions  of  law  made 
specially  applicable  thereto.     (R.  S.,  Art.  4955.) 


,  89,  Corporations  may  be  incorporated  under  the  laws  of  thia 
State  to  transact  any  one  or  more  kinds  of  insurance  business  other 
than  life,  fire,  marine,  inland,  lightning  or  tornado  insurance  busi- 
ness in  the  same  manner  and  by  complying  with  the  same  require- 
ments as  prescribed  by  law  for  the  incorporation  of  life  insurance 
companies;  provided,  that  no  such  company  shall  be  incorporated 
having  the  power  to  do  a  fidelity  and  surety  business  or  a  liability 
insurance  business  with  a  paid-up  capital  stock  of  less  than 
4200,000.00.     (R.  S.,  Art.  4956.) 

Shall  Hot  Apply  to  Fraternal  BeneflcUcy  Associations. 

90.  None  of  the  terms  or  provisions  of  thia  chapter  shall  apply 
to  nor  in  anywise  affect  fraternal  beneficiary  associations  as  defined 
by  the  laws  of  this  State,  nor  apply  to  companies  carrying  on  the 
business  of  life  or  casualty  insurance,  on  the  assessment  or  annual 
premium  plan,  under  the  provisions  of  this  title,     (R.  S.,  Art.  4957.) 

BhaU  Not  Misrepresent  Policies. 

91.  No  life  insurance  company  doing  business  in  this  State,  and 
no  officer,  director  or  agent  thereof  shall  issue  or  circulate  or  cause 
or  permit  to  be  issued  or  circulated,  any  estimate,  illustration,  cir- 
cular or  statement  of  any  sort  misrepresenting  the  terms  of  any 
policy  issued  by  it  or  benefits  or  advantages  to  be  promised  thereby 
or  the  dividends  or  share  of  surplus  to  be  received  thereon.  (R.  S., 
Art  4958.) 

Policy  8b*U  Not  Be  Defeated. 

92.  No  recovery  upon  any  life,  accident  or  health  insurance  pol- 
icy shall  ever  be  defeated  because  of  any  misrepresentation  in  the 
application  which  is  of  an  immaterial  fact  and  which  does  not  affect 
the  risks  assumed.     (R.  S.,  Art.  4959.) 
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93.  That  the  proTisions  of  this  title  are  conditions  upon  which 
foreign  insurance  corporationB  shall  be  permitted  to  do  business 
within  this  State,  and  any  such  foreign  corporations  engaged  in  issu- 
ing insurance  contractfi  or  policies  within  this  State  shall  be  held  to 
hare  assented  thereto  as  a  condition  precedent  to  its  rights  to  en- 
gage in  such  business  within  this  State.    (R.  S.,  Art.  4972.) 


FUNDS  THAT  MAY  BE  INVESTED  IN  BONDS  ISSUED  UN- 
DEE  FEDERAL  FARM  LOAN  ACT     ' 

An  act  declaring  that  all  bonds  issued  under  and  by  virtue  of 
the  Federal  Farm  Loan  Act  approved  by  the  President  of  the 
United  States,  July  17,  1916,  shall  be  lawful  investment  for  all 
fiduciary  and  trust  funds  and  may  be  accepted  as  security  for  all 
public  deposits  where  deposits  of  bonds  or  mortgages  are  author- 
ized by  law  to  be  accepted;  declaring  such  bonds  lawful  invest- 
ment for  all  funds  which  may  be  lawfully  invested  by  guardians, 
administrators,  trustees  and  receivers,  for  savings  departments  of 
State  banks.  Tor  banks,  savings  banks,  and  trust  companies  char- 
tered under  the  laws  of  Texas;  for  all  insurance  companies  char- 
tered or  transacting  business  under  the  laws  of  Texas  where  in- 
vestments are  required  or  permitted,  and  providing  that  where 
sncb  bonds  are  secured  by  notes  or  other  obligations  the  payment 
of  which  is  secured  by  mortgage,  deed  or  trust  or  other  valid  lien 
upon  real  estate  situated  in  this  State,  then  that  such  bond  or  bonds 
shall  be  regarded  for  investment  purposes  by  insurance  companies 
as  Texas  securities,  and  declaring  an  emergency,  (Caption,  Chap- 
ter 63,  General  Laws  of  35th  Leg.,  Reg.  Ses.) 

Section  1.  That  hereafter  all  bonds  issued  under  and  by  virtue 
of  the  Federal  Farm  Loan  Act,  approved  by  the  President  of  the 
United  States,  July  17,  1916,  which  is  "An  act  to  provide  capital 
for  agricultural  development,  to  create  standard  forms  of  invest- 
ments based  upon  farm  mortgages;  to  equalize  rates  of  interest 
upon  farm  loans,  to  furnish  a  market  for  United  States  bonds,  to 
create  Government  depositaries  and  financial  agents  for  the  United 
'  States,  and  for  other  purposes,"  shall  hereafter  be  lawful  invest- 
ment for  all  fiduciary  and  trust  funds  in  this  State  and  may  be 
accepted  as  security  for  all  public  deposits  where  deposits  of  bonds 
or  mortgages  are  authorized  by  law  to  be  accepted ;  such  bonds  shall 
be  lawful  investment  for  all  funds  which  may  be  lawfully  invested 
by  guardians,  administrators,  trustees  and  receivers,  for  savings  de- 
partments of  banks  incorporated  under  the  laws  of  Texas,  for  banks, 
savings  banks  and  trust  companies  chartered  under  the  laws  of 
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Texas,  and  for  ail  insurance  companies  of  every  kind  and  charac- 
ter chartered  or  transacting  business  under  the  Ia,wB  of  Texas,  where 
investments  are  required  or  permitted  by  the  laws  of  this  State; 
provided,  further,  that  where  such  bonds  are  issued  against  and 
secured  by  promissory  notes  or  other  obligations,  the  payment  of 
which  is  secured  by  mortgage,  deed  or  trust  or  other  valid  lien 
upon  nnencnmbered  real  estate  situated  in  this  State,  then  such 
bond  or  bonds  so  issued  and  so  secured  shall  be  regarded  for  in- 
vestment purposes  by  insurance  companies  as  "Texas  securities," 
within  the  meaning  of  the  laws  of  this  State  governing  such  invest- 
ments. (Chap.  63,  Gen.  Laws  35th  Leg.,  Reg.  Ses,  Approved  March 
8,  1917.    Takes  effect  immediately.) 

CHAPTER  V 

AGENTS— DEFINITIONS  OP—LICENSE— POWERS— 
RESTRICTIONS— PENALTIES 

Unn  Hsve  Gertlflcate  ot  Anthoiity. 

94.  It  shall  not  be  lawful  for  any  person  to  act  within  this  State 
as  agent  or  otherwise  in  soliciting  or  receiving  applications  for  in- 
surance of  any  kind  whatever,  or  in  any  manner  to  aid  in  the 
transaction  of  the  business  of  any  insurance  company  incorporated 
in  this  State  or  out  of  it,  without  first  procuring  a  certificate  of 
authority  from  the  Commissioner  of  Insurance  and  Banking.  (R. 
S.,  Art.  4960.) 

PemdtT  for  AgMit  Dolns  BnslneM  Wlthont  Antbority. 

95.  If  any  person  shall  transact  the  business  of  life,  fire  or  marine 
insurance  in  this  State,  either  as  agent,  solicitor  or  broker,  without 
he  or  the  company  or  association  which  he  represents,  first  obtain- 
ing a  certificate  of  authority  therefor  from  the  Commissioner  of 
Insurance  and  Banking,  he  shall  be  punished  by  fine  not  less  than 
five  hundred  nor  more  than  one  thousand  dollars,  and  by  imprison- 
ment in  the  county  jail  not  less  than  three  nor  more  than  six  months. 
{P.  C,  Art.  642.)' 

Penallr  for  Anjr  Vitdatioii  of  InsoruiGe  Iaws, 

96.  If  any  person  shall  violate  any  provision  of  the  laws  of  this 
State  regulating  the  business  of  life,  fire  or  marine  insurance,  he 
shall  be  punished  by  tine  not  less  than  five  hundred  nor  more  than 
one  thousand  dollars.     (P.  C,  Art.  643.) 

Wbo  Are  Insnruice  Agents, 

97.  Any  person  who  solicits  insurance  on  behalf  of  any  insur- 
ance company,  whether  incorporated  under  the  laws  of  this  or  any 
other  State  or  foreign  government,  or  who  takes  or  transmits  other 
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than  for  himBelf  any  application  for  insurance,  or  any  policy  of  in- 
surance, ttj  or  from  sneh  company,  or  who  advertisee  or  oiierwise 
gives  notice  that  he  will  receive  or  transmit  the  same,  or  shall  re- 
ceive or  deliver  a  policy  of  insurance  of  any  such  company,  or  who 
shall  examine  or  inspect  any  risk,  or  receive  or  collect  or  transmit 
any  premium  of  insurance  or  make  or  forward  any  diagram  of  any 
building  or  buildings,  or  do  or  perform  any  other  act  or  thing  in 
the  making  or  consummating  of  any  contract  of  insurance  for  or 
with  any  sneh  insurance  company  other  than  for  himself,  or  who 
shall  examine  into  or  adjust  or  aid  in  adjusting  any  loss  for  or  on 
behalf  of  any  such  insurance  company,  whether  any  of  such  acts 
shall  be  done  at  the  instance  or  request  or  by  the  employment  of 
such  insurance  company,  or  of  or  by  any  broker  or  other  person, 
shall  be  held  to  be  the  agent  of  the  company  for  which  the  act  is 
done  or  th^  risk  is  taken,  as  far  as  relates  to  all  the  liabilities,  duties, 
requirements  and  penalties  set  forth  in  this  Act;  provided,  that  the 
provisions  of  this  Act  shall  not  apply  to  citizens  of  this  State  who 
arbitrate  in  the  adjustment  of  losses  between  the  insurers  and  the 
assured,  nor  to  the  adjustment  of  particular  or  general  average 
losses  of  vessels  or  cargoes  by  marine  adjusters  who  have  paid  an 
occupation  tax  of  two  hundred  dollars  for  the  year  in  which  the 
adjustment  is  made;  provided  further,  that  the  provisions  of  this 
chapter  shall  not  apply  to  practicing  attorneys  at  law  in  the  State 
of  Texas  acting  in  the  regular  transaction  of  their  business  as  such 
attorneys  at  law,  and  who  are  not  local  agents  nor  acting  as  adjust- 
ers for  any  insurance  company.  (P.  C,  Art.  644,  and  R.  S.,  Art. 
4961.) 

Note. — (1)  Indivlduala  only  may  become  agents  of  insnrance  oompaniea, 
and  partnership  flrma,  corponttlona  or  companies  cannot  be  licensed  as  such. 
(Opinion  of  Attorney  Oenenil,  May  3,  1604.) 

(2)  A  war«honsemau,  who  In  his  own  name  procures  from  insnrance 
companies  policies  "on  cotton  in  bales  owned  or  held  by  the  assured  In 
trust  or  on  commission  or  on  joint  account  with  others,"  and  thereafter 
charging  his  patrons  their  proper  proportion  of  Insurance  carried  by  him 
In  trust  for  their  benefit,  does  not  thereby  become  »n  Insurance  company  or 
the  ae:«nt  of  any  such  company.  (Opinion  of  Attorney  General,  April  29, 
1911.) 

(3)  An  adjuster  for  an  insurance  company  may  adjust  losses  occurring 
under  policies  lawfully  Issued  by  the  company  while  licensed  in  Texas, 
although  at  the  time  of  the  adjustment  the  company  has  no  authority  to  do 
business  in  Texas.      (Opinion  of  Attorney  General,  June  19,  1911.) 

Shall  Be  Gnllty  of  a  Misdemeanor. 

98.  Any  person  who  shall  do  or  perform  any  of  the  acts  or  things 
mentioned  in  the  preceding  section  for  any  insurance  company  here- 
inbefore referred  to,  without  such  company,  having  first  complied 
with  the  requirements  of  the  laws  of  this  State,  or  having  received 
the  certificate  of  authority  from  the  Commissioner  of  Insurance 
and  Banking  of  the  State  of  Texas,  as  required  by  law,  shall  be 
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guilty  of  a  misdemeanor,  and  on  conviction  by  any  court  of  com- 
petent jurisdiction,  for  the  first  offense  shall  be  fined  five  bundred 
dollars,  and  also  a  sum  equal  to  the  State,  county  and  municipal 
licenses  required  to  be  paid  by  such  insurance  company  for  doing 
business  in  this  State,  and  shall  be  imprisoned  in  the  county  jail 
ndiere  the  offense  is  committed  for  the  period  of  three  months, 
unless  the  fine  assessed  against  him  and  the  sum  of  licenses  herein 
mentioned  and  the  cost  of  the  court  be  sooner  paid;  ajid  for  any 
second  or  other  ofiense  such  person  shall  be  fined  in  the  sum  of  one 
thousand  dollars,  and  shall  be  imprisoned  in  the  county  jail  for  the 
period  of  six  mon1±B,  unless  the  fines  assessed  against  him  and 
the  costs  of  court  be  sooner  paid.     (P.  C,  Art,  645.) 

Note. — An  agent  Boliciting  subscriptions  to  the  capital  stock  of  an  insur- 
ance company  not  authorized  to  do  buniness  in  Texas,  is  not  an  insurance 
agent,  and  may  lawfully  solicit  such  BubscriptiouE  and  sell  such  stock  with- 
out a  license  from  the  Conmiiseioner  of  Insurance  and  Banking. 

Fenons  Vwlvming  Acta  of  Agent  Sball  Pay  Tax. 

99.  Whenever  any  person  shall  do  or  perform  within  this  State 
any  of  the  acts  mentioned  in  Article  4961  (Sec.  427),  for  or  on  be- 
half of  any  insurance  company  therein  referred  to,  such  company 
shall  be  held  to  be  doing  business  in  the  State,  and  shall  be  sub- 
ject to  the  same  taxes,  State,  county  and  municipal,  as  insurance 
companies  that  have  been  legally  qualified  and  admitted  to  do  busi- 
ness in  this  State,  by  agents  or  otherwise,  are  subject;  the  same 
to  be  assessed  and  collected  as  taxes  are  assessed  and-  collected 
againt  such  companies,  and  such  persons  so  doing  or  performing  any 
of  the  acts  or  things  shall  be  personally  liable  for  such  taxes.  (B. 
S.,  Art.  4962.) 

Shall  B«  Idable  to  Pollcyholden  (or  Ijosb. 

100.  Any  person  who  shall  do  any  of  the  acts  mentioned  in 
Article  4961  (Sec.  427),  for  or  on  behalf  of  any  insurance  com- 
pany, without  suoh  company  has  first  complied  with  the  require- 
ments of  the  laws  of  this  State,  shall  be  personally  liable  to  the 
holder  of  any  policy  of  insurance  in  respect  of  which  such  act  was 
done,  for  any  loss  covered  by  the  same.     (B.  S.,  Art.  4962.) 

FPMidnlent  Insurance. 

101.  If  any  person  shall  cause  insurance  to  be  made  in  this 
State  upon  any  merchandise  or  other  commodity  represented  to 
be  already  shipped,  or  about  to  be  shipped,  at  any  place,  whether 
within  this  State  or  out  of  it,  and  shall,  with  intent  to  defraud  the 
insurer,  ship  articles  of  value  less  than  one-half  the  represented 
value  of  those  insured,  or  of  a  different  kind  from  those  insured, 
he  shall  be  punished  by  a  fine  in  any  sum  not  exceeding  the  amount 
for  which  such  merchandise  or  commodity  may  be  insured.  (P.  C, 
Art  967.) 

Goo»^lc 
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Ml  InmnuHM  Biislji«m  Most  Be  Tnuisacted  Throngh  AntlioiiMd  and 
X/loeiued  Agento— Petudtf. 

102.  Any  fire,  fire  and  marine,  marine,  tornado,  rent,  accident, 
casualty,  liability,  health,  elevator,  disability,  plate  glass,  burglary, 
bonding,  title,  surety  or  fidelity  insurance  company  legally  author- 
ized to  do  business  in  this  State  is  hereby  prohibited  from  authoriz- 
ing or  allowing  any  person,  agent,  firm,  or  corporation  that  is  a 
non-resident  of  tiie  State  of  Texas  to  issue  or  cause  to  be  issued,  to 
sign  or  countersign,, or  to  deliver  or  cause  to  be  delivered,  any 
policy  or  policies  of  insurance  on  property,  person  or  persons  lo- 
cated in  the  State  of  Texas,  except  through  regularly  commissioned 
and  licensed  agents  of  such  companies  in  Texas ;  provided,  however, 
that  this  law  shall  not  apply  to  property  owned  by  the  railroad 
companies  or  other  common  carriers;  and  provided  further,  that 
upon  oath  made  in  writing  by  any  person,  that  he  cannot  procure 
insurance  on  property  through  such  agents  in  Texas,  it  shall  be 
lawful  for  any  insurance  company  not  having  an  agent  in  Texas  to 
insure  property  of  any  person  upon  application  of  said  person,  upon 
his  filing  said  oath  with  the  county  clerk  of  the  county  in  which 
auch  person  resides.    (R.  S.,  Art,  4£tf>3.) 

Note. — A  licensed  Are  insurance  company  is  not  prohibited  from  p&ying  a 
commission  to  a  non-resident  agent  on  business  on  Texas  property,  pro- 
vided the  policy  be  issued  through  a  licensed  resident  s^nt  in  this  State. 
(Opinion  of  Attorney  General,  August  &4,  19D9.)    , 

Beqnlred  to  File  AiBdavU  That  tlve  Ij»w  Hm  Not  Been  Violated. 

103.  Before  a  certificate  or  license  to  any  fire,  fire  and  marine, 
marine,  tornado,  rent,  accident,  casualty,  liability,  health,  elevator, 
disability,  plate  glass,  burglary,  bonding,  title,  surety  or  fidelity 
insurance  company  is  issued  authorizing  it  to  transact  business  in 
this  State,  the  Insurance  Commissioner  shall  require  in  every  case, 
in  addition  to  the  other  requirements  already  made  and  provided 
by  the  law  that  each  and  all  such  insurance  companies  herein  men- 
tioned shall  file  with  him  an  affidavit  that  it  has  not  violated  any 
provision  of  this  Act.    (R.  S.,  Art.  4964.) 

Agent  of  Conqtany  Prohibited.  FYoin  PaTlng  Commission  or  Valuable  Oon- 
sMeraUon  on  Account  of  PoUc;r  on  Property  or  Pereons  in  Texas  to 
Non-Besldents  or  to  Any  Peraon  Not  a  Licensed  Agent. 

104.  That  any  person,  agent,  firm  or  corporation  licensed  by  the 
Comjniasioner  of  Insurance  to  act  as  a  fire  and  marine,  marine,  tor- 
nado, rent,  accident,  casualty,  liability,  h'^alth,  elevator,  disability, 
plate  glass,  burglary,  bonding,  title,  surety  or  fidelity  insurance 
agent  in  the  State  of  Texas,  is  hereby  prohibited  from  paying,  di- 
rectly or  indirectly,  any  commission,  brokerage,  or  other  valuable 
consideration  on  account  of  any  policy  or  policies  covering  prop- 
erty, person  or  persons,  agent,  firm  or  coi-poration  not  duly  licensed 
by  the  Commissioner  of  Insurance  and  Banking  of  the  State  of  Texju 
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as  a  fire,  fire  and  marine,  marine,  tornado,  rent,  accident,  casualty, 
liability,  healtli,  elevator,  disability,  plate  glass,  burglary,  bonding, 
title,  surety  or  fidelity  insurance  agent.    (R.  S.,  Art.  4965.) 

Note. — 'A  corporation  cannot  be  a  licensed  ag«nt  of  an  {nsnrancB  company, 
and  the  stockboldcrB  of  a  corporation,  Indiriduallf  licensed  aB  agents  of  in- 
surance companies,  are  proliibited  from  paying  to  the  corporation  any  part 
of  their  commisaions  as  insurance  a^nta.  (Attorney  Qeneral's  opinion. 
May  IT,  1911.) 


105.  That  whenever  the  Commissioner  of  Inaurauce  and  Bank- 
ing shall  have  or  receive  notice  or  information  of  any  violation 
of  any  of  the  provisions  of  this  law,  he  shall  immediately  investigate 
or  cause  to  be  investigated  such  violation,  and  if  a  fire,  fire  and 
marine,  marine,  tornado,  rent,  accident,  casualty,  liability,  health, 
elevator,  disability,  plate  glass,  burglary,  bonding,  title,  surety  or 
fidelity  insurance  company  has  violated  any  of  such  provisions 
aforesaid,  he  shall  immediately  revoke  his  license  for  not  less  than 
three  months,  nor  more  than  six  months,  for  the  first  offense,  and 
for  each  offense  thereafter  for  not  less  than  one  year,  and  if  any 
person,  agent,  firm  or  corporation  licensed  by  the  Commissioner  of 
Insurance  and  Banking  as  a  fire,  fire  and  marine,  marine,  tornado, 
rent,  accident,  casualty,  liability,  health,  elevator,  disability,  plate 
glass,  burglary,  bonding,  title,  surety  or  fidelity  insurance  agent  shall 
violate  or  cause  to  be  violated  any  of  the  provisions  of  this  law,  he 
shall  for  the  first  offense  have  his  license  revoked  for  all  companies 
for  which  he  has  been  licensed,  for  not  less  than  three  months,  and 
for  the  second  offense  he  shall  have  his  license  revoked  for  all  com- 
panies for  which  he  is  licensed,  and  shall  not  thereafter  be  licensed 
for  any  company  for  one  year  from  date  of  such  revocation.  (R, 
S.,  Art.  4966.) 

Pt>r  Purpose  of  E!nforciiig  ProviHlona  of  This  Act  CommiaHioner  to  EiX- 
amine  Books,  Etc.,  «t  Bead  Office  and  at  Companies'  Expense— Otlicr 
Powers.  ' 

106.  For  the  purpose  of  enforcing  the  provisions  of  this  law,  tbe 
Commissioner  of  Insurance  and  Banking  is  hereby  authorized  and 
it  is  made  his  duty,  at  the  expense  of  the  company  investigated, 
to  examine  at  the  head  office,  located  within  the  United  States  of 
America,  all  books,  records  and  papers  of  such  company  and  also 
any  officers  or  employes  thereof  under  oath  as  to  violations  of  this 
law,  and  he  is  further  hereby  empowered  to  examine  any  person 
or  persons,  administer  oaths  and  send  for  papers  and  records,  and 
failure  or  refusal  upon  the  part  of  any  fire,  fire  and  marine,  marine, 
tornado,  rent,  accident,  casualty,  liability,  health,  elevator,  disa- 
bility, plate  glass,  burglary,  bonding,  title,  surety  or  fidelity  insur- 
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ance  company,  person  or  persons,  agent,  firm  or  corporations,  li- 
censed to  do  bnsinesB  in  the  State  of  Texae  to  appear  before  the 
Oommissioner  of  Insurance  and  Banking  when  requested  to  do  so 
or  to  produce  records  and  papers,  or  answer  under  oath,  shall  sub- 
ject such  fire,  fire  and  marine,  marine,  tornado,  glass,  burglary, 
bonding,  title,  surety  or  fidelity  insurance  company,  person  or  per- 
sons, agent,  firm,  corporation  to  the  penalties  of  this  law.  (R.  S., 
Art.  4967.) 

Shall  Be  Begafded  m>  Agent  of  Compftnr  In  OoiitroTere;r* 

107.  Any  person  who  shall  solicit  an  application  for  insurance 
upon  the  life  of  another  shall  in  any  controversy  between  the  as- 
sured and  his  beneficiary  and  the  company  issuing  any  policy  upon 
such  application  be  regarded  as  the  agent  of  the  company,  and  not 
the  agent  of  the  insured,  but  such  agent  shall  not  have  the  power 
to  waive,  change  or  alter  any  of  the  terms  or  conditions  of  the 
application  or  policy.     {R.  S.,  Art.  4968.) 

Corporatloti  of  Stock  Compuiy  ShaU  Not  Be  Licensed. 

108.  No  corporation  or  stock  company  shall  be  licensed  or 
granted  a  certificate  of  authority  as  the  agent  or  representative  of 
any  life  insurance  company  in  soliciting,  selling  or  in  any  manner 
placing  life  insurance  policies  or  contracts  in  this  State.  No  life 
insurance  company  shall,  after  June  80,  1903,  he  granted  a  certifi- 
cate of  authority  to  transact  business  in  this  State  which  has  or  is 
bound  by  any  valid  subsisting  contract  with  any  other  corporation, 
by  virtue  of  which  auch  other  corporation  is  entitled  to  receive 
directly  or  indirectly  in  any  percentage  or  portion  of  the  premium 
or  other  income  of  such  life  insurance  company  for  any  period- 
No  person  shall  hereafter  be  granted  a  certificate  of  authority  as 
the  agent  of  any  life  insurance  company  who,  after  June  30,  1903, 
enters  into  any  contract  with  any  corporation  other  than  such  life 
insurance  company,  by  virtue  of  which  sucb  otiier  corporation  is 
entitled  to  receive,  directly  or  indirectly,  any  compensation  earned 
by  him  as  agent  for  such  life  insurance  company,  or  any  percent- 
age or  portion  thereof  for  any  period.     (E.  S.,  Art.  49()9.) 

Note. — A  life  insunknce  company,  having  a  contract  wjtli  one  of  its  officers 
under  which  he  is  paid  a  conunisaion  on  any  part  of  the  company's  business, 
cannot  be  licensed  to  do  business  in  Texas,  notwithstanding  such  contract 
was  made  before  the  law  in  above  section  became  cfFective.  (Opinioa  of 
Attorney  General,  March  14,  1911.) 

CompwileB  Hull  Designate  Officer  or  Agent  to  Appoint  Agents. 

109.  Every   such   foreign   company   shall,   by   resolution   of  its   ■ 
board  of  directors,  designate  some  officer  or  agent  who  is  empow- 
ered to  appoint  or  employ  its  agents  or  solicitors  in  this  State,  and 
auch  officer  or  agent  shall  promptly  notify  the  Commissioner  in 
writing  of  the  name,  title  and  address  of  each  person  so  appointed 
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or  employed.  Upon  receipt  of  this  notice,  if  such  person  is  of  good 
reputation  and  character,  the  Commissioner  shall  issue  to  him  a  cer- 
tificate, which  shall  include  a  copy  of  the  certificate  of  authority, 
authorizing  the  company  requesting  it  to  do  lyusinesB  in  this  State 
and  the  name  and  title  of  the  person  to  whom  the  certificate  is  is- 
sued. Sneh  certificate,  unless  sooner  revoked  by  the  Commiesioner 
for  cause  or  canceled  at  the  request  of  the  company  employing  the 
holder  thereof,  shall  continue  in  force  until  the  first  day  of  March 
next  after  its  issuance  and  must  be  renewed  ammally.  (R.  S.,  Art. 
4970.) 

Note.— The  lists  of  licensed  insuraiice  ogentB  on  file  in  the  Department  of 
Insurance  are  public  records,  but  are  not  subject  to  an  unqualified  inspec- 
tion b;  the  public.  The  Commissioner  has  the  right  to  refuse  inspection 
which  would  be  prejudicial  to  public  interest.  To  permit  persons  connected 
with  one  insurance  company  to  make  copies  of  the  names  of  agents  of  an- 
other company  would  be  prejudicial  to  public  interest.  Such  inspection 
should  be  permitted  onl;r  for  the  protection  of  a  private  idght  or  the  en- 
forcement of  law.     (Opinion  of  Attorney  General,  April  I,  1914.) 

CommlMloner  Shall  Revoke  Ucense. 

110.  Ganse  for  the  revocation  of  the  certificate  of  authority  of 
an  agent  or  solicitor  for  an  insurance  company  may  exist  for  viola- 
tion of  any  of  the  insurance  laws,  or  if  it  shall  appear  to  the  Com- 
missioner upon  dne  proof,  after  notice  that  such  agent  or  solicitor 
has  knowingly  deceived  or  defrauded  a  policyholder  or  a  person 
having  been  solicited  for  insurance,  or  that  such  agent  or  solicitor 
has  unreasonably  failed  and  neglected  to  pay  over  to  the  company, 
or  its  agent  entitled  thereto,  any  premium  or  part  thereof,  col- 
lected by  him  on  any  policy  of  insurance  or  application  therefor. 
The  Commissioner  shall  publish  such  revocation  in  such  manner  as 
he  deems  proper  for  the  protection  of  the  public,  and  no  person 
whose  certificate  of  authority  as  agent  or  solicitor  has  been  revoked 
shall  be  entitled  to  again  receive  a  certificate  of  authority  as  such 
agent  or  solicitor  for  any  insurance  company  in  this  State  for  a 
period  of  one  year.     (R.  S.,  Art.  4971.) 

Penalty  for  Acdng  Wlthoat  Oertlflcate. 

111.  Any  person  who  for  direct  or  indirect  compensation  so- 
licits insurance,  in  behalf  of  any  company,  or  transmits  for  a  per- 
son other  than  himself,  an  application  for  a  policy  of  insurance  to 
or  from  such  company,  or  assumes  to  act  in  negotiation  of  insur- 
ance without  a  certificate  of  authority  to  act  as  agent  or  solicitor 
for  such  company,  or  after  such  certificate  of  authority  shall  have 
been  canceled  or  revoked,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  shall  be  punished  by  a  fine  of  not  less  than  $100. 
(P.  C,  Art.  689.) 
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Praud^  f<w  Procarlng  by  False  Itepre««nt«tlotM  Parment  of  PremHtms. 

112.  Any  such  agent  or  solicitor  who  knowingly  procures  by 
frandnlent  representation  payment  of  any  obligation  for  the  pay- 
ment of  a  premiumi  of  insurance  shall  be  deemed  goilty  of  a  mis- 
demeanor and  upon  conviction  shall  be  punished  by  a  fine  of  not 
leas  than  one  hundred  dollars,  nor  more  than  one  thousand  dollars. 
(P.  C,  Art.  690.) 

Penaltj  for  EmbesElement. 

113.  Any  insurance  agent  or  solicitor  who  collects  premiufos 
for  an  insurance  company  lawfully  doing  business  in  this  State 
and  who  embezzles  or  fraudulently  converts  or  appropriates  to  his 
own  use,  or  with  intent  to  embezzle,  takes,  secretes  or  otherwise  dis- 
poses of  or  fraudulently  withholds,  appropriates,  lends,  invests  or 
otherwise  uses  or  applies  any  money  or  substitutes  for  money  re- 
ceived by  him  as  such  agent  or  broker,  contrary  to  the  instructions 
or  without  the  consent  of  the  company  for  or  on  account  of  which 
the  same  was  received  by  him  shall  be  deemed  guilty  of  theft  of 
property  of  the  value  of  the  amount  involved  in  either  case,  and 
shall  be  punished  accordingly.     (P.  C,  Art.  691.) 

PcuftUj  for  False  8tat«nienta. 

114.  Any  solicitor,  agent  or  examining  physician  who  shall  know- 
ingly or  willfully  make  any  false  or  fraudulent  statement  or  repre- 
sentation in  or  with  reference  to  any  application  for  insurance  shall 
be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  dollars,  nor  more 
than  five  hundred  dollars.     {P.  C,  Art.  692.) 

Annual  Occnpatlon  Has. 

115.  There  shall  be  levied  on  and  collected  from  every  person, 
firm,  company  or  association  of  persons  pursuing  any  of  the  occu- 
pations named  in  the  following  numbered  subdivisions  of  this  ar- 
ticle, an  annual  occupation  tax,  which  shall  be  paid  annually  in 
advance,  except  when  herein  otherwise  provided,  on  every  such 
occupation  or  separate  establishment,  as  follows :  *  *  •  (R.  S., 
Art.  7355.) 

Inmiranoe  Adjusters  and  General  Agenta. 

116.  From  each  and  every  person  acting  as  general  adjuster  of 
losses,  or  agents  of  life,  fire,  marine  and  accident  insurance  com- 
panies, who  may  transact  any  business  as  such  in  this  State,  an  an- 
nual occupation  tax  of  fifty  dollars.  By  "general  agent,"  as  used 
in  this  law,  is  meant  any  person  or  firm,  representative  or  any  insur- 
ance company  in  this  State,  or  who  may  exercise  a  general  super- 
vision over  the  business  of  such  insurance  company  in  this  State, 
or  over  the  local  agency  thereof  in  this  State,  or  any  subdivision 
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thereof;  provided,  that  when  euch  a  general  agent  aetB  as  a  local 
agent  he  shall  pay  an  additional  tax  as  local  agent,  as  hereinafter 
provided.    (Sec.  20,  R.  S.,  Art.  7335.) 

Note. — (1)  Hie  occupatloa  tax  on  local  agents  and  all  life  inHuranc« 
agents  has  been  repealed. 

(2)  The  statute  levies  an  occnpation  tax  of  $S0  against  State  or  general 
agents  of  fire  insurance  companies  and  permits  counties  and  cities  to  levy 
one-half  that  amount     (Opinion  of  Attorney  General,  August  28,  191S.) 

CHAPTER  VI 

FIRE  AND  MARINE  COMPANIES 

Caption  to  act  prescribing  bnsiness  done  by  insurance  companies, 
except  those  doing  life  and  health  insurance. 

117.  An  act  to  amend  paragraph  4862,  Title  71,  Chapter  8,  of 
the  Revised  Civil  Statutes  of  the  State  of  Texas,  pertaining  to  in- 
surance, and  declaring  an  emergency.  (Acts  Thirty-third  Le^sla- 
ture.  Chapter  108,  Caption.) 

Mity  Do  Wbat. 

118.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas,  that 
paragraph  4862,  Title  71,  Chapter  8,  of  the  Revised  Civil  Statutes 
of  the  State  of  Texas,  be  so  amended  as  to  hereafter  read  as  fol- 
lows: 

Article  4862.  It  shall  be  lawful  for  any  insurance  company  do- 
ing business  in  this  State  under  the  proper  certificate  of  authority, 
except  a  life  or  health  insurance  company  to  insure  houses,  build- 
ings and  all  other  kinds  of  property  against  loss  or  damage  by  fire, 
and  to  take  all  kinds  of  insurance  on  goods,  merchandiBe  or  othen 
property  in  the  course  of  transportation,  whether  on  land  or  water, 
or  any  vessel  afloat,  wherever  the  same  may  be ;  to  lend  money  on 
bottomry  or  respondentia;  and  to  cause  itself  to  be  insured  against 
any  loss  or  risk  It  may  have  incurred  in  the  course  of  its  business 
and  upon  the  interest  which  it  may  have  in  any  property  by  means 
of  any  loan  or  loans  which  it  may  have  made  on  bottomry  or  respon- 
dentia; and  generally  to  do  and  perform  all  other  matters  and 
things  proper  to  promote  these  objects;  to  insure  automobiles  or 
other  motor  vehicles,  whether  stationery  or  being  operated  under 
their  own  power,  against  all  or  any  of  the  risks  of  fire,  lightning, 
wind  storms,  hail  storms,  tornadoes,  cyclones,  explosions,  transpor- 
tation by  land  or  water,  theft  and  collision  upon  filing  with  the 
Commissioner  of  Insurance  and  Banking  of  this  State,  notification 
of  their  purpose  to  do  so.  (Acts  Thirty-third  Legislature,  Chapter 
108,  Section  1.) 

Note. — (1)  The  notification  of  the  company's  purpose  to  engage  in  any 
particular  kind  of  insurance  must  be  in  the  form  of  an  amendment  to  Ml 
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charter.     (Opinion  of  Attome;f  Qeneral,  June  27,  1913.) 

(2)  A  mutual  fire  inBnrance  conipsny,  oi^anized  under  th«  law  govern- 
lag:  mutual  fire  buiDrance  companies,  cannot  amend  its  charter  bo  aa  to  au- 
thorize it  to  do  any  other  kinds  of  inenntnce  than  such  aa  are  mentioned 
in  Baid  law.  gttveming  mutual  fire  insurance  companies,  and  cannot  therefore 
avail  Itself  of  the  jswisions  of  Chapter  lOB,  Acts  of  the  Thirty-third  Legla- 
lature,  which  refers  only  to  capital  stock  companies,  and  not  to  mutual  com- 
paniea.      (Opinion  of  Attorney  General,  August  8,  1914.) 

Emergency  CUnM. 

119.  The  importance  of  the  legislation  proposed  in  this  bill, 
the  crowded  condition  of  the  calendar,  and  the  probable  early  ad- 
journment of  the  present  session  of  the  Legislature,  create  an 
emergency  and  an  imperative  pablic  necessity  exists  that  the  con- 
stitutional rule  requiring  bills  to  be  read  on  three  several  days 
in  each  house,  b«  suspended,  and  said  rule  is  hereby  suspended,  and 
it  is  so  enacted.     {Acts  33rd  Leg.,  Chap.  108,  Sec.  2.) 

O^tel  Stock  Mar  Be  Reduced,  When. 

120.  Whenever  the  joint  stock  of  any  fire,  fire  and  marine,  or 
marine  insurance  company  of  this  State  becomes  impaired,  the 
Commissioner  of  Insurance  and  Banking  may,  in  his  discretion,  per- 
mit the  said  company  to  reduce  its  capital  stock  and  par  vaJue  of 
its  shares  in  proportion  to  the  extent  of  impairment,  but  in  fixing 
such  reduced  capital  no  sum  exceeding  twenty-five  thousand  dollars 
shall  be  deducted  from  the  assets  and  property  on  hand,  which  shall 
be  retained  aa  surplus  assets,  and  no  part  of  such  assets  and  prop- 
erty shall  be  distributed  to  the  stockholders,  nor  shall  the  capital 
stock  of  a  company  in  any  ease  be  reduced  to  an  amount  less  than 
one  hundred  thousand  dollars.     {R.  S.,  Art.  4863.) 

Omnpanr  HnM  Bfake  Good  Its  Wbol^  O^rttal  Stodc. 

121.  Any  fire,  marine  or  inland  insurance  company  having  re- 
ceived notice  from  the  Commissioner  of  Insurance  and  Banking,  to 
make  good  its  whole  capital  stock  within  sixty  days,  shall  forth- 
with call  upon  its  stockholders  for  such  amounts  as  shall  make  its 
capital  equal  to  the  amount  fixed  by  the  charter  of  such  company. 
(B.  S.,  Art.  4864.) 

Vhat  Coana  Shall  Be  Tiken  When  Stockholder  Fails  to  Pay. 

122.  In  case  any  stockholder  of  such  fire,  marine  or  inland  in- 
surance company  shall  neglect  or  refuse  to  pay  the  amount  so  called 
for,  after  notice  personally  given,  or  by  advertisement  for  such 
time  and  in  such  manner  as  said  Commissioner  shall  approve,  it 
shall  be  lawful  for  said  company  to  require  the  return  of  the  orig- 
inal certificate  of  stock  held  by  such  stockholder,  and  in  lieu  thereof 
to  issne  new  certificates  for  such  number  of  shares  as  such  default- 
ing stockholders  may  be  entitled  to,  in  the  proportion  that  the  ascer- 
tained value  of  the  funds  of  said  company  may  be  found  to  bear 
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to  the  original  capital  of  said  company;  the  value  of  such  shares, 
for  which  new  certificates  are  issued,  to  be  ascertained  under  the 
direction  of  said  ConunisBioner,  and  the  company  shall  pay  for  the 
fractional  part  of  shares.     (R.  S.,  Art.  4865.) 

CompMir  Haj  Create  and  DispoM  of  New  SMck. 

123.  It  shall  be  lawful  for  such  fire,  marine  or  inland  iusuT' 
ance  company  to  create  new  stock  and  dispose  of  the  same,  and 
to  issue  new  certificates  therefor  to  any  amount*  sufficient  to  make 
up  the  original  capital  of  the  company,     (R,  S.,  Art.  4866.) 


124.  No  fire,  marine  or  inland  insurance  company  organized  un- 
der the  laws  of  the  State  shall  purchase  or  hold  any  real  estate  ex- 
cept— 

(1)  Such  as  shall  he  requisite  for  its  convenient  accommodation 
in  the  transaction  of  its  business. 

(2)  Such  as  shall  have  been  mortgaged  to  it  in  good  faith  by 
way  of  security  for  loans  previously  contracted  or  for  money  due. 

(3)  Such  as  shall  bave  been  conveyed  to  it  in  satisfaction  of 
debts  previously  contracted  in  the  legitimate  business  of  the  com- 
pany or  for  money  due. 

(4)  Such  as  shall  have  been  purchased  at  sales  under  assign- 
ments, decrees  or  mortgages,  obtained  or  made  for  such  debts.  All 
lands  purchased  or  held  in  violation  of  this  article  shall  be  for- 
feited to  the  State.     (R.  S.,  Art.  4869.) 

SIiaU  File  Bond. 

125.  Every  fire  insurance  company  not  organized  under  the  laws 
of  this  State  applying  for  a  certificate  of  authority  to  transact  any 
kind  of  insurance  in  this  State  shall,  before  obtaining  such  certifi- 
cate, file  with  the  Commissioner  of  Insurance  and  Banking,  a  bond, 
with  good  and  sufficient  surety  or  sureties  to  be  approved  by  the 
Commissioner  of  Insurance  and  Banking,  payable  to  the  Commis- 
sioner of  Insurance  and  Banking,  and  his  successors  in  office,  in  a 
sum  equal  to  25  per  cent  of  its  premiums  collected  from  citizens  or 
upon  property  in  this  State  during  the  preceding  calendar  year, 
as  shown  by  its  annual  reports  for  such  year;  provided,  however, 
the  bond  in  no  case  shall  exceed  fifty  thousand  dollars,  nor  be  less 
than  ten  thousand  dollars,  conditioned  that  said  company  will  pay 
all  its  lawful  obligations  to  citizens  of  this  State.  Such  bonds  shall 
be  subject  to  successive  suits  by  citizens  of  this  State  so  long  as 
any  part  of  the  same  shall  not  be  exhausted  and  the  same  shall  be 
kept  in  force  unimpaired  until  all  claims  of  citizens  of  this  State 
arising  out  of  obligations  of  said  company  have  been  fully  satis- 
fied.    (R.  S.,  Art.  4870.) 

Coo»^lc 
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Note. — (1)  Bond  cannot  be  canceled  nor  can  Commissioner  tumleh  evU 
deuce  of  cancellation.     (Opinion  of  Attorney  General,  December  SB,  1909.)' 

(2)  Companies  doingf  only  a  marine  businesE  are  not  required  to  g\ye 
bond.     (Opinion  of  Attorney  General,  July  23,  1910.) 

(3)  Bond  is  based  upon,  and  in  amount  must  be  one-fourth  of  the  gross 
premium  receipts  of  the  company  for  the  preceding  year,  and  such  proBS 
premium  receipts  are  defined  to  be  the  premium  receipts  reported  to  the 
Commits  si  oner  in  the  annual  statement  of  the  company  less  returned  prem- 
iums and  reinauraaee  in  authorized  companies.  (Opinion  of  Attorney  Gen- 
eral, March  19,  1912.) 

(4)  Insuring  automobiles  against  fire  is  Are  Inenrance  and  a  company 
writing  such  insurance  is  subject  to  the  laws  gove^ingr  fi>^  InBurance,  and 
if  a  foreign  company,  it  must  give  the  bond  required  of  foreign  fire  insur- 
ance companies.     (Opinion  of  Attorney  General,  Marcb  14,  1S14.) 

Bond  Shall  Provide. 

126.  Such  bonds  shall  provide  that  in  the  event  the  company 
shall  become  insolvent,  or  cease  to  transact  business  in  thiy  State 
at  any  time  when  it  has  outstanding  policies  of  insurance  in  favor 
of  citizens  of  this  State,  or  upon  property  in  this  State,  the  Com- 
missioner of  Insurance  and  Banking  shall  have  the  power,  after 
having  given  ten  days'  notice  to  the  officers  of  such  company  or 
any  receiver  in  charge  of  its  property  and  affairs,  to  contract  with 
any  other  insurance  company  transacting  business  in  this  State  for 
the  assumption  and  reinsurance  by  it  of  all  the  insurance  risks  out- 
standing in  this  State  of  such  company  which  is  insoh  ent  or  has 
ceased  to  transact  business  in  this  State,  which  contract  shall  also 
provide  for  the  assumption  of  such  reinsuring  company  of  all  out- 
standing and  unsatisfied  lawful  claims  tbea  outstanding  against 
such  company  which  has  become  insolvent  or  ceased  to  transact 
business  in  this  State,  and  in  the  event  of  the  Commissioner  making 
any  such  contract,  and  if  the  same  shall  be  approved  as  reasonable 
by  the  Attorney  Qeneral  and  the  Governor  of  this  State  the  rein- 
suring company  shall  be  entitled  to  recover  from  the  makers  of 
such  bond  the  amount  of  the  premium  or  compensation  so  agreed 
upon  for  such  reinsurance.     (R.  S.,  Art.  4870.) 

Haj  Deposit  Secniitlea  in  Uen  of  Bond. 

127.  Any  company  desiring  to  do  so  may  at  its  option  in  lieu  of 
giving  the  bond  required  by  this  section  deposit  securities  of  any 
kind  in  which  it  may  lawfully  invest  its  funds  with  the  State  Treas- 
urer of  this  State  upon  such  terms  and  conditions  as  will  in  all  re- 
spects afford  the  same  protection  and  indemnity  as  is  herein  pro- 
vided for  to  be  afforded  by  said  bond.     (R.  S.,  Art.  4870.) 

Note. — A  company  hSTtng  deposit  instead  of  bond  may  withdraw  deposit 
by  first  protecting  all  its  policyholders  by  reinsurance.  (Attorney  General's 
opiDion,  March  14,  1911.) 
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BhaU  File  Bond. 

128.  Every  fire  insurance  company  not  organized  under  the  lawa 
of  this  State,  hereafter  issuing  or  causing  or  authorizing  to  be  issued 
any  policy  of  insurance  other  than  life  insurance,  shall  first  have 
filed  with  the  Commissioner  of  Insurance  and  Banking  during  the 
calendar  year  in  which  such  policy  may  issue  or  authorize  or  cause 
to  be  issued  a  bond  of  good  and  sufficient  sureties  to  be  approved 
by  such  Commissioner  in  a  sum  not  less  than  ten  thousand  dollars, 
conditioned  for  the  payment  of  all  lawful  obligations  to  citizens  of 
this  State  arising  out  of  any  policies  or  contracts  issued  by  sueh 
fire  insurance  company,  which  such  bond  shall  be  subject  to  suc- 
cessive suits  by  citizens  of  this  State  bo  long  as  any  part  of  the 
same  shall  not  be  adjusted  and  so  long  as  there  remains  outstand- 
ing any  such  obligations  or  contracts  of  such  fire  insurance  company. 
Any  person  violating  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  by 
a  fine  of  not  less  than  one  hundred  nor  more  than  five  hundred  dol- 
lars or  by  imprisonment  in  the  county  jail  for  not  less  than  three 
nor  more  than  twelve  months,  or  both  such  fine  and  imprisonment. 
This  act  shall  not  apply  to  any  person,  firm  or  corporation  or  asso- 
ciation doing  an  inter-insurance,  co-operative  or  reciprocal  busi- 
ness.   R.  S.,  Art.  4871.) 

Annnal  Statement  Itoqnlred  of  Fire,  Marine  and  Inland  CXtn^anies. 

129.  It  shall  be  the  duty  of  the  president  or  of  the  vice-president 
and  secretary,  of  each  fire,  marine  or  inland  insurance  company  do- 
ing business  in  this  State,  annuall}',  on  the  first  day  of  January  of 
each  year,  or  within  sixty  days  thereafter,  to  prepare  under  oath 
and  deposit  with  the  Commissioner  of  Insurance  and  Banking  of 
this  State,  a  full,  true  and  complete  statement  of  the  condition  of 
sueh  company  on  the  last  day  of  the  month  of  December  preceding. 
(R.  S.,  Art.  4872.) 

WbBt  tbe  Statement  Shall  Show. 

130.  The  annual  statement  required  by  the  preceding  article 
shall  exhibit  the  following  items  and  facts : 

(1)  The  name  of  the  company  and  where  located. 

(2)  The  names  and  residences  of  the  officers, 

(3)  The  amount  of  capital  stock  of  the  company. 

(4)  The  amount  of  <:apital  stock  paid  up, 

Aasete. 

(5)  The  property  or  assets  held  by  the  company,  viz.:  The  real 
estate  owned  by  such  company,  its  location,  description  and  value 
as  near  as  may  be;  and  if  said  company  be  one  organized  under  the- 
laws  of  this  State,  shall  accompany  such  statement  with  an  abstract 
of  title  to  the  same ;  the  amount  of  cash  on  hand  and  deposited  in 
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banks  to  the  credit  of  the  company  and  in  what  bank  or  banks  the 
same  is  deposited ;  the  amount  of  cash  in  the  handa  of  agents,  nam- 
ing such  agents ;  the  amount  of  cash  in  course  of  transmission ;  the 
amount  of  loans  secured  by  first  mortgages  on  real  estate,  with  the 
rate  of  interest  thereon,  specifying  the  location  of  such  real  estate, 
its  value  and  the  name  of  the  mortgagor ;  the  amounts  of  all  bonds 
and  other  loans,  with  the  rate  of  interest  thereon  and  how  secured ; 
the  amount  due  the  company  in  which  judgments  have  been  ob- 
tained, describing  such  judgments;  the  amount  of  stocks  in  this 
State,  of  the  United  States,  or  any  incorporated  city  of  this  State, 
and  of  any  other  stock  owned  by  the  company,  describing  the  same 
and  specifying  the  amount  and  number  of  shares,  and  the  par  and 
market  value  of  each  kind  of  stock ;  the  amount  of  stock  held  by 
such  company  as  collateral  security  for  loans,  with  amount  loaned 
on  each  kind  of  stock,  its  par  and  market  value;  the  amount  of 
interest  actually  due  to  the  company  and  unpaid;  all  other  securi- 
ties, their  description  and  value. 


(6)  The  liabilities  of  such  company,  specifying  the  losses  ad- 
justed and  due;  losses  adjusted  and  not  due;  losses  unadjusted; 
losses  in  suspense,  and  the  causes  thereof ;  losses  resisted  and  in  liti- 
gation; dividend,  either  in  scrip  or  cash,  specifying  the  amoimt  of 
each  declared,  but  not  due ;  dividends  declared  and  due ;  the  amount 
required  to  reinsure  all  outstanding  risks  on  the  basis  of  40  per 
cent  of  the  premium  on  all  unexpired  fire  risks,  and  100  per  cent 
of  the  premiums  on  all  unexpired  marine  and  inland  transporta- 
tion risks ;  the  amount  due  banks  or  other  creditors,  naming  such 
banks  or  other  creditors,  and  the  amount  due  to  each,  the  amount 
of  money  borrowed  by  the  company,  of  whom  borrowed,  the  rate 
of  interest  thereon,  and  how  secured;  all  other  claims  against  the 
company,  describing  the  same. 

BecelptA. 

(7)  .  The  income  of  the  company  during  the  preceding  year,  stat- 
ing the  amount  received  for  premiums,  specifying  separately  fire, 
marine  and  inland  transportation  premiums,  deducting  reinsurance ; 
the  amount  received  for  interest,  and  from  all  other  sources. 

Bxpendltarea. 

(8)  The  expenditures  during  the  preceding  year,  specifying  the 
amount  of  losses  paid  during  said  term,  stating  how  much  of  same 
accrued  prior  and  how  much  subsequent  to  the  date  of  the  preceding 
statement,  and  the  amount  at  which  losses  were  estimated  in  such 
preceding  statement;  the  amount  paid  for  dividends;  the  amount 
paid  for  return  premiums,  commissions,  salaries,  expenses  and  other 
charges  of  officers,  agents,  clerks  and  other  employes;  the  amount 
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paid  for  local,  State,  National,  iotemal  revenue  and  other  taxes 
tind  daties;  the  amount  paid  for  all  other  expenses,  such  as  fees, 
printing,  stationery,  rents,  furniture,  etc. 

Th«  ImrgeM  Amonnt  In  One  Risk. 

(9)  The  largest  amonnt  insured  in  any  one  risk,  naming  the 
risk. 

Amount  of  Risks  Written  and  in  Force,  Etc. 

(10)  The  amount  of  risks  written  during  the  year  then  ending. 

(11)  The  amount  of  risks  in  force  having  lees  than  one  year  to 
run. 

(12)  The  amount  of  risks  in  force  having  more  than  one  and 
not  over  three  years  to  run. 

(13)--  The  amount  of  risks  having  more  than  three  years  to  run. 

(14)     It  shall  be  stated  whether  or  not  dividends  are  declared 

on  premiums  received  for  risks  not  terminated.     (R.  S.,  Art.  4873.) 

Umlt  to  Extent  of  Inmnuice. 

131.  (1)  No  fire,  fire  and  marine,  marine  or  inland  insurance 
company  doing  business  in  this  State  shall  expose  itself  to  any  one 
risk,  except  when  insuring  cotton  in  bales  and  grain,  to  an  amount 
exceeding  10  per  cent  of  its  paid-up  capital  stock,  unless  the  excess 
shall  be  insured  by  such  company  in  some  other  solvent  insurance 
company  legally  authorized  to  do  business  in  this  State. 

Note.— (1)  Tbe  term  "one  risk"  means  one  bnildingf,  irreapectiTe  of  ItB 
mode  of  construction ;  one  building  cannot  be  divided  into  a  number  of  rialCB 
upon  the  theory  that  each  room  U  a  separate  risk  because  it  is  flre-jovof. 
(Opinion  of  Attorney  General,  Aufrust  17,  1910.) 

(2)  Casualty,  surety,  fidelity  and  guaranty  companies  cannot  issue  a 
policy  or  bond  in  excess  of  10  per  cent  of  their  capital  without  reinsuring 
the  excess.    (Opinion  of  Attorney  Gpneral,  May  7,  1915.) 

Reinrarance  Hnst  Be  Placed  Tu  Ucenaed  Companies. 

(2)  Every  fire,  fire  and  marine,  marine  or  inland  insurance  com- 
pany doing  business  in  this  State  may  reinsure  the  whole  or  any 
part  of  any  policy  obligation  in  any  other  insurance  company  legally 
authorized  to  do  business  in  this  State.  The  Commissioner  of  In- 
surance and  Banking  shall  require  every  year,  from  every  insur- 
ance company  doing  business  in  this  State,  a  certificate,  sworn  to 
before  an  ofi^icer  legally  qualified  to  administer  oaths  in  the  State 
of  Texas,  to  the  eflfeet  that  no  part  of  the  business  written  by  such 
company  in  this  State  has  been  reinsured  in  whole  or  in  part  in  ^ny 
company,  corporation,  association  or  society  not  authorized  to  do 
business  in  this  State.  Every  insurance  company  doing  business 
shall  also  furnish  the  Commissioner  of  Insurance  and  Banking  with 
a  list  of  all  reinsurance  during  the  year  in  authorized  companies, 
showing  the  name,  amount  and  premium  effected  in  each  compel 


ipany. 


FIRE  INSURANCE  235 

Note. — (1),  Beinsurance,  including  cotton  and  grain  risks,  most  be  placed 
in  companies  licensed  by  Texas  Insurance  Department,  and  the  fact  that 
licensed  companies  will  not  accept  reinsurance  at  terms  and  rates  obtain- 
able elsewhere  will  not  anthorize  reinsuring  with  unlicensed  companies  oy 
associations.      (Opinion  of  Attorney  General,  October  4,  1911.) 

(2)  A  general  complaint,  made  under  oath,  charging  that  certain  insur- 
ance companies  licensed  to  do  business  in  Texas,  have  violated  the  law  re- 
quiriug'  all  reinsurance  of  Texas  business  to  be  placed  with  companies  au- 
thorized to  do  business  in  Texas,  although  not  specifying  the  times,  and 
places  and  circumstances  of  such  violation  of  law,  is  sufficient  to  require 
the  Commissioner  to  make  an  Investigation  of  such  charges.  (Opinion  of 
Attorney  General,  Marcll  9,  1914.) 

Violatton  of  Law— — ReTocatlon  of  liicensA. 

(3)  Any  insurance  company  authorized  to  transact  the  buEineBS 
of  fire,  fire  and  marine,  marine  or  inland  insurance  in  thie  State 
failing  to  comply  with  the  provisions  of  this  act  shall  forfeit  its 
authority  to  do  such  business  for  a  period  of  one  year,  and  it  is 
hereby  made  the  duty  of  the  Commissioner  of  Insurance  and  Bank- 
ing to  investigate  any  com.plaint  as  to  violation  of  said  act,  and 
upon  satisfactory  proof  that  any  company  authorized  to  transact 
the  business  of  fire,  fire  and  marine,  marine  or  inland  insurance 
In  this  State  has  violated  the  provisionB  of  this  act,  the  said  Com- 
missioner shall  revoke  the  certificate  of  authority  of  the  offending 
company. 

Note. — (1)  Belnsuring  in  unauthorized  company  forfeits  certificate  of 
autbority  for  one  year,  and  the  penalty  cannot  be  avoided  by  afterwards 
reinaming  In  authorized  companies.  (Opinion  of  Attorney  General,  June 
Se,  1910.) 

(S)  A  licensed  company  may  accept  reinsurance  of  Texas  risks  from 
nnanthorized  compauy.     (Opinion  of  Attorney  Gefieral,  September  21,  191I.]| 

Fee  for  Agemt'rf  Ucense  fSB — ^Affidavit  to  Be  Filed. 

(4)  That  the  Commissioner  of  Insurance  and  Banking  may,  upon 
the  pajonent  of  license  fee  of  twenty-five  dollars,  issue  to  an  agent 
who  is  regularly  commissioned  to  represent  one  or  more  fire,  fire 
and  marine  insurance  companies  authorized  to  do  business  in  this 
State,  a  certificate  of  authority  to  place  excess  lines  of  insurance  in 
companies  not  authorized  to  do  business  in  this  State;  provided, 
that  the  party  desiring  such  excess  insurance  shall  file  with  the 
Commissioner  of  Insurance  and  Banking  an  affidavit  that  he  has 
exhausted  all  the  insurance  obtainable  from  companies  duly  au- 
thorized to  do  business  in  the  State. 

Hnst  Pile  a  Bond. 

(5)  Before  receiving  license  provided  for  in  *Seetion  4  of  this 
article,  party  applying  for  same  shall  file  with  the  Commissioner  of 
Insurance  and  Banking  a  bond  in  the  sum  of  one  thousand  dollars, 
payable  to  the  Governor  of  the  State  for  the  faithful  observance  of 

"Paragraph  4.  [  , 
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the  proviBiona  of  this  act.    Said  bond  to  be  approved  by  the  Com- 
missioner,  and  to  be  for  the  benefit  of  the  State  of  Texas. 

Agent  to  Refiort  on  Oatli  and  Keep  a  Separate  Record  of  All  Transactions. 

(6)  Every  agent  so  licensed  shall  report,  under  oath,  to  the 
Commissioner  of  Insurance  and  Banking  within  thirty  days  from 
the  first  day  of  January  and  July  of  each  year  the  amount  of  gross 
premiums  received  by  him  for  such  excess  inanrance,  and  shall  pay 
the  said  Commissioner  a  tax  of  5  per  cent  thereon.  The  agent  pro- 
curing a  license  as  provided  in  this  act  shall  keep  a  separate  record 
of  all  transactions  herein  provided  open  at  all  times  to  the  inspec- 
tion of  the  Conunissioner  or  his  legally  appointed  representative. 
In  default  of  the  payment  of  any  sums  which  may  be  due  the  State 
nnder  this  aet,  the  said  Commissioner  may  sue  for  the  same  in  any 
court  of  record  in  this  State.     (R.  S.,  Art.  4875.) 

Talned  Policy — ShaU  Be  Considered  a  Ucinldated  Demand. 

132.  A  fire  insurance  policy,  in  case  of  a  total  loss  by  fire  of 
property  insured,  shall  be  held  and  considered  to  be  a  liquidated 
demand  against  the  company  for  the  full  amount  of  snch  policy; 
provided,  that  the  provisions  of  this  article  shall  not  apply  to  per- 
sonal property.     (B.  S.,  Art.  4874.) 

Ci^tlon  to  Act  Providing  That  Breach  of  Technical  Provisions  in  PoUdea 
ShaU  Not  Avoid  IJabillty. 

133.  An  act  to  prevent  fire  insurance  companies  from  avoiding 
liability  for  loss  and  damage  to  personal  property  under  technical 
and  immaterial  provisions  of  the  policy  or  contract  of  insuranee 
■where  the  act  breaching  such  provisions  has  not  contributed  to 
bring  about  the  loss,  and  declaring  an  emergency.  (Acts  33rd  Leg., 
Chap.  105,  Caption.) 


134.  Be  it  enacted  by  the  Legislatnre  of  the  State  of  Texas; 
That  no  breach  or  violation  by  the  insured  of  any  of  the  warranties, 
conditions  or  provisions  of  any  fire  insurance  policy,  contract  of  in- 
surance, or  application  therefor,  upon  personal  property,  shall  ren- 
der void  the  policy  or  contract,  or  constitute  a  defense  to  a  suit 
for  loss  thereon,  unless  such  breach  or  violation  contributed  to 
bring  about  the  destruction  of  the  property.  (Acts  33rd  Leg., 
Chap.  105,  Sec.  1.) 

Article  4674,  R«Tt»ed  Statntos,  Not  Repealed. 

135.  That  the  provisions  hereof  shall  in  no  way  affect  or  repeal 
the  provisions  of  Article  4874  of  the  Revised  Civil  Statutes  of  1911 
in  so  far  as  the  same  relates  to  fire  insurance  policies  upon  real  or 
mixed  property.    (Acts  33rd  Leg.,  Chap;  105,  See.  2.) 
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Emergency  Clause. 

136.  Whereas,  under  the  existing  laws,  insarance  policies  and 
contracts  may  be  defeated  upon  pnrely  technical  proviaions  and  de- 
fenses that  in  no  way  affect  the  merits  of  the  claim  against  the 
ingurance  company,  and  such  defenses  have  been  upheld  to  the  ei- 
teiit  of  making  it  almost  impossible  for  an  insurance  policy  upon 
personal  property  to  be  collected  by  suit,  creates  an  emergency 
and  imperative  public  necessity  that  the  constitutional  rule  requir- 
icg  bills  to  be  read  on  three  several  days  in  each  house,  be  sus- 
pended, and  that  this  act  take  effect  and  be  in  force  from  and  after 
its  passage,  and  it  is  so  enacted.    (Acts  33rd  Leg.,  Chap.  105,  Sec.  3.) 

Caption  to  0>-Iiimira]ice  Law. 

137.  An  act  to  amend  Article  4893,  Title  71,  Chapter  9  of  the 
Revised  Civil  Statutes  of  the  State  of  Texas,  adopted, at  the  Kegu- 
lar  Session  of  the  Thirty-second  Legislatare,  1911,  and  declaring  an 
emergency.     (Acts  33rd  Leg.,  Chap.  104,  Caption.) 

Co-Inmrance  Claose  In  Follclm  Forbidden. 

138.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas: 
Section  1.  That  Article  4893,  Title  71,  Chapter  9,  of  the  Revised 
Civil  Statutes  of  the  State  of  Texas,  adopted  by  the  Thirty-second 
Legislature,  1931,  pertaining  to  insuranee,  be  so  amended  as  to  here- 
after read  as  follows : 

Article  4893.  Co-Insurance  Clauses. — No  company  subject  to  the 
provisions  of  this  chapter  shall  issne  any  policy  or  contract  of 
insurance  covering  property,  real  or  personal,  situated  in  this  State 
which  shall  contain  any  clause  or  provision  requiring  the  assured  to 
take  out  and  maintain  a  larger  amount  of  insurance  than  that  ex- 
pressed in  sueh  policy,  nor  in  any  way  providing  that  the  assured 
will  be  liable  as  a  co-insurer  with  the  company  issuing  the  policy 
for  any  part  of  the  loss  or  damage  which  may  be  caused  by  fire  to 
the  property  described  in  the  policy,  and  any  such  clause  or  pro- 
vision shall  be  null  and  void  and  of  no  effect,  whether  written  with 
or  without  the  consent  of  the  assured ;  and  any  company  issuing  a 
policy  with  such  provision  or  provisions  therein  shall  nevertheless 
be  liable  to  the  assured  for  the  full  amount  of  the  damage  and  loss 
sustained  by  the  property  holder,  not  exceeding  the  face  of  the 
policy,  notwithstanding  such  provision  or  provisions.  (Acts  33rd 
Leg.,  Chap.  104,  Sec.  1.) 

ExcepUons  as  to  Co-Insurance  Clause. 

139.  Provided,  that  oil  in  tanks,  wool,  mohair,  grain,  rice,  cotton, 
cotton  seed  oil  mills  and  products  attached  thereto,  are  hereby 
exempted  from  the  provisions  of  this  act.  (Acts  33rd  Leg.,  Chap. 
104,  Sec.  2.) 
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Emcrgencj'  CIaum  to  Co-InfionuKW  Law. 

140.  The  fact  that  there  is  no  adequate  law  in  the  State  of  Texas 
protecting  the  assured  against  the  issuance  of  policies  requinng  the 
assured  to  maiutsin  a  larger  amount  of  insurance  than  expressed  in 
the  policy,  and  also  requiring  them  to  become  co-insurers  with  the 
company  or  companies  issuing  the  policies,  for  any  part  of  the  loss 
or  damage  caused  by  fire  to  the  property  insured,  creates  an  im- 
perative public  necessity  for  the  suspension  of  the  constitutional 
rule  requiring  bills  to  be  read  on  three  several  days  before  passage, 
it  is  therefore  enacted  that  such  provision  be  suspended  and  this 
act  take  effect  and  be  in  force  from  and  after  its  passage.  (Acta 
33rd  Leg.,  Chap.  104,  Sec.  3.) 

Caption  to  State  Fire  Insurance  Commission  I«w, 

141.  An  act  to  repeal  Chapter  8  of  the  General  Laws  of  the 
Fourth  Called  Session  of  the  Thirty-first  Legislature  of  the  State  of 
Texas,  approved  September  6,  1910,  known  as  the  State  Insurance 
Board  Law,  and  to  provide  conditions  upon  which  fire  insurance 
companies  may  hereafter  transact  business  in  the  State  of  Texas, 
and  to  create  the  State  Fire  Insurance  Commission,  and  to  prescribe 
its  duties  and  authority  and  the  duties  and  authority  of  each  mem- 
ber thereof,  and  to  fix  the  salaries  of  the  members,  and  to  provide 
for  their  appointment  and  removal,  and  to  provide  that  hereafter 
the  rate  of  premiums  to  be  charged  by  fire  insurance  companies 
in  this  State  shall  be  fixed  and  determined  and  promulgated  ex- 
clusively by  said  State  Fire  Insurance  Commission,  and  to  prohibit 
any  such  fire  insurance  company  from  collecting  or  receiving  any 
premiums  on  account  of  policies  of  fire  insurance  issued  by  them, 
unless  the  rates  of  such  premiums  have  been  so  fixed  and  deter- 
mined and  promulgated  by  said  State  Fire  Insurance  Commission; 
to  provide  certain  conditions  and  limitations  on  fire  insurance  con- 
tracts or  policies,  and  providing  penalties  for  violations  of  pro- 
visions of  this  act,  and  appropriating  money  necessary  to  carry  oat 
its  provisions,  and  declaring  an  emergency.  (Acts  33rd  Leg.,  Chap. 
106,  Caption.) 

Stftte  Inanrance  Board  Law  Repealed. 

142.  The  act  approved  September  6,  1910,  known  and  published 
as  Chapter  8  of  the  General  Laws  of  the  Fourth  Called  Session  of 
the  Thirty-first  Legislature  of  the  State  of  Texas,  entitled  "An  Act 
providing  conditions  upon  which  insurance  companies  writing  con- 
tracts or  policies  of  insurance  against  the  hazard  of  fire  may  trans- 
it business  in  the  State  of  -Texas,  and  providing  for  the  making, 
promulgation,  regulation  and  control  of  general  basis  schedules, 
insurance  rates  and  premiums  and  forms  of  insurance  policies ;  pro- 
viding certain  conditions  and  limitations  on  insurance  contracts  or 
policies;  providing  for  maximum  insurance  rates  and  how  com- 
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panies  may  write  contracts  of  insurance  at  rates  lower  than  the 
maxunum  rates  and  the  filing  of  etatements  of  reduced  rates  with 
the  State  Insarance  Board  and  certified  copies  thereof  with  city 
secretaries  and  connty  clerks  and  fixing  fees  of  said  last  two  offlcere 
for  such  service;  to  prevent  discrimination  in  insurance  rates  or 
premiums;  except  as  provided  in  this  act  to  create  a  State  Insur- 
ance Board,  and  prescribing  the  duties  and  authority  of  said  board 
and  each  member-thereof,  and  fixing  the  salaries  of  the  members 
thereof;  and  providing  for  their  appointment  and  removal;  pro- 
viding certain  duties  for  and  to  give  certain  authority  to  the  Com- 
missioner of  Insurance  and  Banking;  appropriating  money  neces- 
sary to  carry  out  the  provisions  of  this  act;  providing  penalties 
for  the  violation  of  certain  provisions  of  this  act;  fixing  the  time 
when  this  act  shall  go  into  effect  and  repealing  Chapter  18  of  the 
Qeneral  Laws  of  the  State  of  Texas,  passed  by  the  First  Called 
Session  of  the  Thirty-first  Legislature  and  all  other  laws  and  parts 
of  laws  in  conflict  herewith,  and  declaring  an  emergency,"  is  hereby 
repealed.    (Acts  33rd  Leg.,  Chap.  106,  Sec.  1.) 

Hnzlinnm  Preminm  Rates  Shall  Be  Fixed  br  the  Connnlesion. 

143.  After  this  act  shall  take  effect,  a  maximum  rate  of  pre- 
miums to  be  charged  or  collected  by  all  companies  transacting  in 
this  State  the  business  of  fire  insurance,  as  herein  defined,  shall  be 
exclusively  fixed  and  determined  and  promulgated  by  the  State 
Fire  Insurance  ComraiBsion  created  by  this  act,  and  no  such  fire  in- 
surance company  shall,  after  this  act  takes  effect,  charge  or  collect 
any  premium  or  other  compensation  for  or  on  account  of  any 
policy  or  contract  of  fire  insurance  as  herein  defined  in  excess  of 
the  maximum  rate  as  herein  provided  for,  but  may  write  insur- 
ance at  a  less  rate  than  the  maximum  rate  as  herein  provided  for; 
provided,  that  when  insurance  is  written  for  less  than  the  maxi- 
mum rate,  snch  lesser  rate  shall  be  applicable  to  all  risks  of  the 
same  character  situated  in  the  same  community.  (Acts  33rd  Leg., 
Chap.  106,  Sec.  2.) 

J  Pro- 

144.  Every  fire  insurance  company,  every  marine  insurance  com- 
pany, every  fire  and  marine  insurance  company,  every  fire  and  tor- 
nado insurance  company,  and  each  and  every  insurance  company 
of  every  kind  and  nam^  issuing  a  contract  or  policy  of  insurance, 
or  contracts  or  policies  of  insurance  against  loss  by  fire  on  prop- 
erty within  this  State,  whether  such  property  be  fixed  or  movable, 
stationary  or  in  transit,  or  whether  such  property  is  consigned  or 
billed  for  shipment  within  or  beyond  the  boundary  of  this  State, 
or  to  some  foreign  country,  whether  such  company  is  organized  un- 
der the  laws  of  this  State,  or  under  the  laws  of  any  other  State, 
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Territory  or  possession  of  the  United  States  or  foreign  country,  or 
by  authority  of  the  Federal  government,  now  holding  a  certificate 
of  authority  to  transact  business  in  this  State,  shall  be  deemed  to 
have  accepted  such  certiflcate  and  to  transact  business  thereunder, 
upon  condition  that  it  consents  to  the  terms  and  provisions  of  this 
act  and  that  it  agrees  to  transact  business  in  this  State,  subject 
thereto;  it  being  intended  that  every  contract  or  policy  of  insur- 
ance against  the  hazard  of  fire  shall  be  issued  In  accordance  with 
the  terms  and  provisions  of  this  act,  and  the  company  issuing  the 
same  governed  thereby,  regardless  of  the  kind  and  character  of 
such  property  and  whether  the  same  is  fixed  or  movable,  station- 
ary or  in  transit,  including  the  shore  end  of  all  marine  risks  in- 
sured against  loss  by  fire.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  3.) 

Ckmnnlssloii  Created — Wbo  Compose — How  and  Wben  Appointed. 

145.  That  there  may  be  reasonable  and  just  insurance  rates  in 
Texas,  there  is  hereby  created  a  commission  to  be  known  as  the 
"State  Insurance  Commission,"  which  shall  be  composed  of  the 
Commissioner  of  Insurance  and  Banking,  who  shall  be  chairman 
thereof,  and  two  commissioners,  who  shall  be  appointed  by  the 
Governor,  by  and  with  the  consent  of  the  Senate,  subject  to  removal 
as  provided  for  removal  of  State  ofBcers  by  Article  3528  of  the  Re- 
vised Statutes  of  Texas;  the  members  of  said  Commission,  other 
than  the  Commissioner  of  Insurance  and  Banking,  shall  be  ap- 
pointed as  herein  provided  within  ten  days  after  this  act  takes 
effect;  one  of  said  members  to  be  so  appointed  shall  be  appointed 
for  a  term  ending  February  1,  1914,  and  biennially  thereafter; 
the  other  of  said  members  of  said  commission  shall  be  appointed 
for  a  term  ending  February  1,  1915,  and  biennially  thereafter,  and 
the  Governor  in  making  his  first  appointments  to  fill  these  respec- 
tive ofBces  shall  designate  which  of  said  officers  shall  fill  the  term 
expiring  February  1,  1914,  and  which  of  said  officers  shall  fill  the 
term  expiring  February  1,  1915.  The  Commissioner  of  Insurance 
and  Banking,  for  the  purpose  of  this  act,  may  be  referred  to  as 
the  Commissioner  of  Insurance.  (Acts  33rd  Leg.,  Chap,  106, 
See.  4.) 

OompensatloB  of  Members  of  Oommisslon — IBspensea  of  Commlieloii. 

146.  That  Section  5  of  Chapter  106  of  the  General  Laws  of  the 
Regular  Session  of  the  Thirty-third  Legislature  be  amended  so  as 
to  hereafter  read  as  follows; 

Section  5.  The  members  of  the  commission  other  than  the 
Commissioner  of  Insurance  and  Banking,  shall  each  receive  as  com- 
pensation for  their  services  the  sum  of  thirty-six  hundred  dollars 
($3,600.00)  per  annum;  and  the  Commissioner  of  Insurance  and 
Banking  shall  receive  as  compensation  or  salary  for  his  services 
under  this  act,  the  sum  of  five  hundred  dollars;  ($5C0,O0)  per  an- 
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num,  in  addition  to  his  compensation  &b  now  fixed  by  law.  Such 
BaJaiy  of  the  two  appointed  members  of  said  commission  and  the 
said  five  hundred  dollars  ($500.00)  salary  of  the  C^ommissioner  of 
Insurance  and  Banking,  together  with  the  necessary  compensa- 
tion of  experts,  clerical  force,  and  other  persons  employed  by 
said  commission,  and  all  necessary  traveling  expenses,  and  such 
other  expenses  as  may  be  necessary,  incurred  in  carrying  out  the 
provisions  of  this  act,  shall  be  paid  by  warrants  drawn  by  the 
Comptroller  upon  the  State  Treasurer  upon  the  order  of  said 
commission;  provided,  that  the  total  amount  of  all  salaries  and 
said  other  expenses  shall  not  exceed  the  sum  produced  by  the 
assessment  of  one  and  one-fourth  (1^)  per  cent  of  the  gross 
premiums  of  all  fire  insurance  companies  doing  business  in  this 
State  as  provided  in  Section  29  of'said  Act.  (Approved  March  10, 
1917.    Takes  effect  90  days  after  adjournment.) 

OommlsslfMi  Shall  Fix,  Alter  or  Amend  Rates. 

147.  That  Section  6  of  Chapter  106  of  the  General  Laws  of 
the  Regular  Session  of  the  Thirty-third  Legislature  be  amended 
80  as  to  hereafter  read  as  follows: 

Section  6.  The  State  Fire  Insurance  Commission  shall  have  the 
sole  and  exclusive  power  and  authority  and  it  shall  be  its  duty  to 
prescribe,  fix,  determine  and  promulgate  the  rates  of  premiums  to 
be  charged  and  Collected  by  fire  insurance  companies  transacting 
business  in  this  State.  As  soon  as  practicable  after  this  act  shall 
take  effect,  the  State  Fire  Insurance  Commission  shall  begin  the 
work  of  fixing  and  determining  and  promulgating  the  rates  of 
premiums  to  be  charged  and  collected  by  fire  Insurance  companies 
throughout  the  State,  and  the  making  and  adoption  of  its  sched- 
ules of  such  rates,  and  then  until  such  time  as  this  work  shall  have 
been  fully  completed,  said  commission  shall  have  full  power  and 
authdrity  to  adopt  and  continue  in  force  the  rates  of  premiums 
which  may  be  lawfully  charged  and  collected  when  this  act  shall 
take  effect,  or  any  portion  thereof,  for  such  time  as  it  may  pre- 
scribe, or  until  the  work  of  making  such  schedules  for  the  entire 
State  shall  be  completed.  Said  commission  shall  also  have  author- 
ity to  alter  or  amend  any  and  all  such  rates  of  premiums  so  fixed 
and  determined  and  adopted  by  it,  and  to  raise  or  lower  the  same, 
or  any  part  thereof,  as  herein  provided.  Said  commission  shall 
have  authority  to  employ  clerical  help,  inspectors;  experts  and 
other  assistants,  and  to  incur  such  other  expenses  as  may  be 
necessary  in  carrying  out  the  provisions  of  this  act;  provided  that 
such  expenses,  including  the  salaries  of  the  members  of  the  com- 
mission, shall  not  exceed  in  the  aggregate,  for  any  fiscal  year,  the  I 
sura   of  one   hundred   and   thirty  thousand   dollars    ($130,000.00), 
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Sh&Il  Ascertain  and  Hake  Record  of  Fire  Ixwras  i^  This  StAte. 

148.  It  aball  be  the  duty  of  aaid  Commission  to  ascertaia  aa 
soon  as  practicable,  the  annual  fire  loss  in  this  State;  to  obtain,  to 
make  and  maintain  a  record  thereof  and  collect  such  data  and  in- 
formation with  respect  thereto  as  will  enable  said  commission  to 
classify  the  fire  losses  of  this  State,  the  causes  thereof,  and  the 
amount  of  premiums  collected  therefor  for  each  class  of  risks,  and 
the  amount  paid  thereon,  in  such  manner  as  will  be  of  assistance  in 
determining  equitable  insurance  rates,  methods  of  reducing  such 
fire  losses,  and  reducing  the  insurance  rates  of  the  State  or  sub- 
divisions of  the  State.  (Acts  33rd  Leg.,  Chap.  106,  See.  6.  This 
paragraph  also  reenacted  as  part  of  preceding  paragraph  by  the 
35th  Leg.) 

Selection  of  Secretary  and  Fire  Marshal  of  the  Commission. 

149.  B'or  the  purpose  of  facilitating  the  work  of  aaid  commis- 
sion, one  of  the  appointed  members  thereof  shall  be  selected  by 
the  commission  as  its  secretary,  who  shall  perform  the  duties  ivhich 
shall  appertain  to  that  position,  and  whose  official  title  shall  be 
"Secretary  of  the  State  Insurance  Comniissiou;"  the  other  of  said 
appointed  members  thereof  shall  be  selected  by  aaid  commission  as 
Pire  Marshal  of  the  State  Insurance  Commisaion,  and  his  official 
title  shall  be  "Fire  Marshal  of  the  State  Insurance  Commission;" 
but  the  said  members  ao  selected  aa  secretary  and  fire  marshal  as 
aforesaid,  shall  receive  no  compenaation  for  filling  their  respective 
positions  other  than  their  salaries  as  members  of  the  State  Insur- 
ance Commisaion,  and  shall  perform  the  dutiea  of  those  respective 
positions  at  the  will  of  the  commission,  but  their  expenses  incurred 
in  performing  the  duties  of  these  positions  shall  be  paid  aa  provided 
in  this  act.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  7.) 

DnUes  of  Fire  HarahtU. 

150.  That  Section  8  of  Chapter  106  of  the  General  Laws  of  the 
Regular  Session  of  the  Thirty-third  Legislature  be  amended  so  as 
to  hereafter  read  as  follows : 

Section  8.  It  ahall  be  the  duty  of  the  Pire  Marshal  of  the  State 
Pire  Insurance  Commiasion,  who,  for  the  purpose  of  thia  Act,  shall 
be  referred  to  as  the  State  Pire  JIarshal,  at  the  discretion  of  the 
board,  and  upon  the  request  of  the  mayor  of  any  city  or  village,  or 
the  chief  of  a  fire  department  of  any  city  or  village,  or  any  fire 
marshal  where  a  fire  occurs  within  such  city  or  village,  or  of  a 
county  or  a  district  judge,  or  of  a  sheriff  or  county  attorney  of 
any  county  where  a  fire  occurs  within  the  district  or  county  of 
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the  oflBcers  making  such  request,  or  of  any  fire  insurance  company, 
.  or  its  general,  state  or  special  agent,  interested  in  a  loss,  or  of  a 
policyholder  Bustaining  a  loss,  or  upon  the  direction  of  the  State 
Fire  Insurance  Commission  to  forthwith  investigate  at  the 
place  of  such  fire  before  loss  can  be  paid,  the  origin,  cause 
and  circumstances  of  any  fire  occurring  within  this  State, 
whereby  property  has  been  destroyed  or  damaged,  and  shall  as- 
certain if  possible  whether  the  same  was  the  result  of  any  ac- 
cident, carelessness  or  design,  and  shall  make  a  written  report 
thereof  to  the  State  Insurance  Commission.  The  State  Pire  Mar- 
shal shall  have  the  power  to  administer  oaths,  take  testimony,  com- 
pel the  attendance  of  witnesses  and  the  production  of  documents. 
When,  in  his  opinion,  further  investigation  is  necessary,  he  shall  ' 
take  or  cause  to  be  taken  the  testimony  on  oath  of  all  persons  sup- 
posed to  be  cognizant  of  any  facts,  or  to  have  knowledge  in  rela- 
tion to  the  matter  under  investigation,  and  shall  cause  the  same 
to  be  reduced  in  writing,  and  if  he  shall  be  of  the  opinion  that 
there  is  evidence  suflBoient  to  charge  any  person  with  the  crime  of 
arson,  or  with  the  attempt  to  commit  arson,  or  of  conspiracy  to 
defraud  or  criminal  conduct  in  connection  with  such,  he  shall 
arrest  or  cause  to  be  arrested  such  person,  and  shall  furnish  to 
the  proper  prosecuting  attorney  all  evidence  secured,  together 
with  the  names  of  witnesses  and  all  information  obtained  by  him, 
including  a  copy  of  all  pertinent  and  material  testimony  taken 
in  the  case,  and  it  sfiall  be  the  duty  of  the  State  Fire  Marshal  to 
assist  in  the  prosecution  of  all  such  complaints  filed  by  him.  Pro- 
vided, that  all  investigations  held  by  or  under  the  direction  of  the 
State  Pire  Marshal  may,  in  his  discretion,  be  private  and  persons 
other  than  those  required  to  be  present  may  be  excluded  from  the 
place  where  such  investigation  is  held,  and  the  witnesses  may  be 
kept  separate  and  apart  from  each  other  and  not  allowed  to  com- 
municate with  such  others  until  they  have  been  examined ;  and  all 
testimony  taken  in  an  investigation  under  the  provisions  of  this 
act  may,  at  the  election  of  the  State  Fire  Marshal,  be  withheld 
from  the  public.  (Approved  March  10,  1917,  Takes  effect  90  days 
after  adjournment.) 

Avtborltr  and  Powers  of  Fire  Harshal. 

151.  That  Section  9  of  Chapter  106  of  the  General  Laws  of  the 
Regular  Session  of  the  Thirty-third  Legislature  be  amended  so  as 
to  hereafter  read  as  follows: 

Section  9.  The  State  Fire  Marshall  is  hereby  authorized  to  enter 
at  any  time  any  buildings  or  premises  where  fire  occurred  or  is  in 
progress,  or  any  place  contiguous  thereto,  for  the  purpose  of  in- 
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veatigating  the  cause,  origin  and  circumstances  of  such  fire.  The 
State  Fire  Marshal,  upon  complaint  of  any  person,  shall,  at  all 
reasonable  hours,  for  the  purpose  of  examination,  enter  into  and 
upon  all  buildings  and  premises  within  this  State,  and  it  shall  be 
his  duty  to  enter  upon  and  make  or  cause  to  be  entered  upon  or 
made,  at  any  time,  a  thorough  examination  of  mercantile,  manu- 
facturing and  public  buildings,  and  all  places  of  public  amusement, 
or  where  public  gatherings  are  held,  together  with  the  premises 
belonging  thereto.  Whenever  he  shall  find  any  btulding  or  other 
structure  which,  for  want  of  repair  or  by  reason  of  age  or  dilapi- 
dated condition,  or  which  for  any  cause  is  liable  to  fire,  and  which 
is  80  situated  as  to  endanger  other  buildings  or  property,  or  is  so 
'  occupied  that  fire  would  endanger  persons  or  property  therein,  and 
whenever  he  shall  find  an  improper  or  dangerous  arrangement  of 
stoves,  ranges,  furnaces,  or  other  heating  appliances  of  any  kind 
whatsoever,  including  chimneys,  flues  and  pipes  with  which  the 
same  may  be  eoimeeted,  or  dangerous  arrangement  of  lighting 
systems  or  devices,  or  a  dangerous  storage  of  explosives,  com- 
pounds, petroleum,  gasoline,  kerosene,  dangerous  chemicals,  vege- 
table products,  ashes,  combustible,  inflammable  and  refuse  materials, 
or  other  conditions  which  may  be  dangerous  in  character,  or  liable 
to  cause  or  promote  fire,  or  create  conditions  dangerous  to  firemen 
or  occupants,  he  shall  order  the  same  to  be  removed  or  remedied, 
and  such  order  shall  be  forthwith  complied  with  by  the  occupant  or 
owner  of  such  building  or  premises,  and  the  State  Fire  Marshal  is 
hereby  authorized,  when  necessary,  to  apply  to  a  court  of  compe- 
tent jurisdiction  for  the  necessary  writs  or  orders  to  enforce  the 
provisions  of  this  Section,  and  in  such  ca«e  he  shall  not  be  required 
to  give  bond. 


152.  If  for  any  reason  the  State  Fire  Marshal  is  unable  to  make 
any  required  investigation  in  person,  he  may  designate  the  fire  mar- 
shal of  such  city  or  town  or  some  other  suitable  person  to  act  for 
him;  and  such  person  so  designated  shall  have  the  same  authority 
as  is  herein  given  the  State  Fire  Marshal  with  reference  to  the 
particular  matter  to  be  investigated  by  him,  and  shall  receive  such 
compensation  for  his  services  as  may  be  allowed  by  the  State  In- 
surance Commission.  If  the  investigation  of  a  fire  is  made  at  the 
request  of  an  insurance  company,  or  at  the  request  of  a  policy- 
holder sustaining  loss,  or  at  the  request  of  the  mayor,  town  clerk 
or  chief  of  the  fire  department  of  any  city,  village  or  town  in  which 
the  fire  occurred,  then  the  expenses  of  the  Fire  Marshal,  clerical 
expenses,  witnesses  and  officers'  fees  incident  and  necessary  to  such 
investigation  shall  be  paid  by  such  insurance  company,  or  such 
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policyholder,  of  such  city  or  town,  as  the  case  may  be,  otherwi8.e 
the  expenses  of  saeh  iiiTeatigation  are  to  be  paid  as  part  of  the 
expeoses  of  the  State  Insurance  Commission.  Provided,  the  party 
or  parties,  compaay  or  companies,  requesting  such  investigation 
shall  before  sneh  investigation  is  commenced  deposit  with  the  State 
Insvirance  Commission  an  amount  of  money  in  the  judgment  of  said 
Commission  sufficient  to  defray  the  expenses  of  said  Fire  Marshal 
in  conducting  such  investigation,  (Acts  33rd  Leg,,  Chap,  106, 
Sec.  10,) 


153.  No  action  taken  by  the  State  Fire  Marshal  shall  affect  the 
rights  of  any  policyholder  or  any  company  in  respect  to  a  loss  by 
reason  of  any  fire  so  iilvestigated ;  nor  shall  the  result  of  any  such 
investigation  be  given  in  evidence  upon  the  trial  of  any  civil  action 
upon  such  policy,  nor  shall  any  statement  made  by  any  insurance 
company,  its  oflSeers,  agents  or  adjusters,  nor  by  any  policyholder, 
or  any  one  representing  him,  made  with  reference  to  the  origin, 
cause  or  supposed  origin  or  cause  of  a  fire  to  the  Fire  Marshal  or 
to  any  one  acting  for  him  or  under  his  direction,  he  admitted  in 
evidence  or  made  the  basis  for  any  civil  action  for  damages,  (Acts 
33rd  Leg,,  Chap.  106,  Sec.  11,)  , 

Antborltj  Mid  Powers  of  Conunlaalon  and  Its  Agent«  or  RepresentftUvea. 

154,  That  said  commission  is  authorized  and  empowered  to  re- 
quire sworn  statements  from  any  insurance  company  affected  by 
this  act,  and  from  any  of  its  directors,  officers,  representatives, 
general  agents,  State  agents,  special  agents  and  local  agents  of  the 
rates  and  premiums  collected  for  fire  insurance  on  each  class  of 
risks,  on  all  property  in  this  State  during  any  or  all  years  for  the 
five  years  next  preceding  the  first  day  of  January,  1913,  and  of 
the  causes  of  fire,  if  such  be  known,  if  they  are  in  possession  of 
such  data,  and  information,  or  can  obtain  it  at  a  reasonable  ex- 
pense ;  and  said  commission  is  empowered  to  require  such  state- 
ments for  any  period  of  time  after  the  first  day  of  January,  1913, 
and  said  conmiission  is  empowered  to  require  such  statements 
showing  all  necessary  facts  and  information  to  enable  said  com- 

.  mission  to  make,  amend  and  maintain  the  general  basis  schedules 
provided  for  in  this  act,  and  the  rules  and  regulations  for  apply- 
ing same  and  to  determine  reasonable  and  proper  maximum  specific 
rates  to  determine  and  assist  in  the  enforcement  of  the  provisions 
of  this  act.  The  said  commission  shall  also  have  the  right,  at  its 
discretion,  either  personally,  or  by  some  one  duly  authorized  by  it 
to  visit  the  office  whether  general,  local  or  otherwise,  of  any  in- 
surance company  doing  business  in  this  State,  and  the  home  office 
of  said  company  outside  of  this  State,  if  there  be  such,  and  the, 
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office  of  any  officers,  directors,  general  agents,  State  agents,  local 
agents  or  representatives  of  such  company,  and  there  require  such 
company,  its  officers,  agents  or  representatives  to  produce  for  in- 
spection by  said  conuniBsion  or  any  of  its  duly  authorized  repre- 
sentatives all  boohs,  records  and  papers  of  such  company  or  such 
agents  and  representatives;  and  the  said  commission  or  its  duly 
authorized  agents  or  representatives  shall  have  the  right  to  ex- 
amine such  books  and  papers  and  make  or  cause  to  be  made  copies 
thereof;  and  shall  have  the  right  to  take  testimony  under  oath 
with  reference  thereto,  and  to  compel  the  attendance  of  witnesses 
for  such  purpose;  and  any  company,  its  officers,  agents  or  repre- 
sentatives failing  to  make  such  statements  and  reports  herein  re- 
ferred to  and  failing  or  refusing  to  permit  the  examination  of 
books,  papers'  and  records  as  herein  required,  when  so  called  upon 
or  declining  or  failing  to  comply  with  any  provisions  of  this  sec- 
.  tion  shall  be  subject  to  the  penalties  provided  for  in  Section  26 
of  this  act.  Said  commission  shall  be  further  authorized  and  em- 
powered to  require  the  fire. insurance  companies,  transacting  busi- 
ness in  this  State  or  any  of  them,  to  furnish  said  commission  with 
any  and  all  data  which  may  be  in  their  possession,  either  jointly 
or  severally,  including  maps,  tariffs,  inspection  reports  and  any 
and  all  data  affecting  fire  insurance  risks  in  this  State,  or  in  any 
(portion  thereof,  and  said  Commission  shall  be  authorized  and  em- 
powered  to  require  any  two  or  more  of  said  eompaniee,  or  any  joint 
agent  or  representative  of  them,  to  turn  over  any  and  all  such 
data  in  their  possession,  or  any  part  thereof,  to  said  commission 
for  its  use  in  carrying  out  the  provisions  of  this  act.  (Acts  33rd 
Leg.,  Chap.  106,  See.  12.) 

f  ConunlsatOB  Under  Ortkla 

155,  The  rates  of  premium  fixed  by  said  commission  nnder  and 
in  pursuance  of  the  provisions  of  this  act  shtUl  be  at  all  times 
reasonable  and  the  schedules  thereof  made  and  promulgated  by 
said  commission  as  herein  provided,  shall  be  in  such  form  as  will 
in  the  judgment  of  the  commission,  most  clearly  and  definitely  and 
in  detail  disclose  the  rate  so  fixed  and  determined  by  said  com- 
mission to  be  charged  and  collected  for  policies  of  fire  insurance. 
Said  commission  may  employ  and  use  any  facts  and  information 
now  in  the  possession  of  the  present  State  Insurance  Board,  as 
well  as  all  facts  obtainable  from  and  concerning  fire  insurance 
companies  transacting  business  in  this  State,  showing  their  ex- 
penses and  charges  for  fire  insurance  premiums,  for  any  period  or 
periods,  said  commission  may  deem  advisable,  which  in  their  opin- 
ion will  enable  them  to  devise  and  fix  and  determine  reasonable 
rates  of  premium  for  fire  insurance.  The  said  conunission  in  mak- 
ing and  publishing  schedules  of  the  rates  fixed  and  determined  by 


FIRE  INSURANCE  247 

it  shall  show  all  charges,  credits,  terms,  privileges  and  coaditions 
which  in  any  wise  affect  such  rates,  and  copies  of  all  such  sched- 
ules shall  be  furnished  by  said  commission  to  any  and  all  com- 
panies affected  by  this  act  applying  therefor,  and  the  same  shall 
be  furnished  to  any  citizens  of  this  State' applying  therefor,  upon 
the  payment  of  the  actual  cost  thereof.  No  rate  or  rates  fixed  or 
determined  by  the  commiasiou  shall  take  effect  until  it  shall  have 
entered  an  order  or  orders  fixing  and  determining  same,  and  shall 
give  notice  thereof  to  all  fire  insurance  companies  affected  by  this 
act,  authorized  to  transact  business  in  the  State.  It  shall  be  the 
duty  of  the  State  Fire  Insurance  Commission,  and  of  any  inspector 
or  other  agent  or  employe  thereof,  who  shall  inspect  any  risk  for 
the  purpose  of  enabling  the  commission  to  fix  and  determine  the 
reasonable  rate  to  be  charged  thereon,-  to  furnish  to  the  owner  of 
such  risk  at  the  date  of  such  inspection,  a  copy  of  the  inspection 
report,  showing  all  defects  that  may  operate  as  charges  to  increase 
the  insurance  rate.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  13.) 

Comanlsslon  M»j  Amend  or  C3i*iige  Rktc,  utd  Pmscribe  Roles  and  It«cn- 
laCloiu  for  Certain  Risks. 

156.  Said  commission  shall  have  full  power  and  authority  to 
alter,  amend,  modify,  or  change  any  rate  fixed  and  determined 
by  it  on  thirty  days'  notice,  or  to  prescribe  that  any  such  rate  or 
rates  shall  be  in  effect  for  a  limited  time,  and  said  commission  shall 
also  have  the  full  power  and  authority  to  prescribe  reasonable 
rules  whereby  in  case  where  no  rate  of  premium  shall  have  been 
fixed  and  determined  by  the  commission,  for  certaiti  risks  or  classes 
of  risks,  policies  may  be  written  thereon  at  rates  to  be  determined 
by  the  company,  provided,  however,  that  such  company  or  com- 
panies shall  immediately  report  to  said  commission  such  risk  so 
written,  and  the  rates  collected  therefor,  and  such  rates  shall  al- 
ways be  subject  to  review  by  the  commission.  (Acts  33rd  Leg., 
Chap.,  106,  Sec.  13.) 

Conunlsalon  H>a  Power  to  Fix  and  Regnlate  Rates  According  to  Hazard. 

157.  Any  fire  insurance  company  or  companies  affected  by  this 
act  shall  have  the  right  at  any  time  to  petition  the  commission  for 
an  order  changing  or  modifying  any  rate  or  rates  fixed  and  de- 
termined by  the  commission,  and  the  commission  shall  consider 
such  petition  in  the  manner  provided  in  this  act,  and  enter  such 
order  thereon  as  it  may  deem  just  and  equitable.  The  commission 
shall  have  fnll  authority  and  power  to  give  each  city,  town,  village 
or  locality,  credit  for  each  and  every  hazard  they  may  reduce  or 
entirely  remove,  and  also  for  all  added  fire  fighting  equipment, 
increased  poUce  protection,  or  any  other  equipment  or  improve- 
ment that  has  a  tendency  to  reduce  the  fire  hazard  of  any  such 
city,  town,  village  or  locality,  and  also  to  give  credit  for  a  goQ< 
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fire  record  made  by  any  city,  town,  village  or  locality,  .Said  com- 
miaeion  shall  also  have  the  power  and  authority  to  compel  any 
company  to  give  any  or  all  policyholders  credit  for  any  and  all 
hazards  that  said  policyholder  or  holders  may  reduce  or  remove. 
Said  credit  shall  be  in  proportion  to  such  reduction  or  removal  of 
such  hazard  and  said  company  or  companies  shall  return  to  such 
policyholder  or  holders  such  proportional  part  of  the  unearned 
premium  charged  for  such  hazard  that  may  be  reduced  or  re- 
moved.    (Acts  33rd  Leg.,  Chap.  106,  Sec.  14.) 

Company  Slu^  FomlBh  Atwlfsis  of  Bat«— OommlBalon  Schedules  Sfaall 
Be  Open  to  Public. 

158.  "Wlien  a  policy  of  fire  insurance  shall  be  issued  by  any 
company  transacting  the  business  of  fire  insurance  in  this  State, 
such  company  shall  furnish  the  policyholder  with  a  written  or 
printed  analysis  of  the  rate  or  premium  charged  for  such  policy, 
showing  the  items  of  charge  and  credit  which  determine  the  rate, 
unless  sneh  policyholder  has  theretofore  been  furnished  with  such 
analysis  of  such  rate.  All  schedules  of  rates  promulgated  by  said 
commission  shall  be  open  to  the  public  at  all  times,  and  every  local 
agent  of  a  fire  insurance  company  transacting  business  in  this 
State  shall  have  and  exhibit  to  the  public  copies  of  such  schedules 
covering  all  risks  upon  which  he  is  authorized  to  write  insurance. 
(Acts  33rd  Leg.,  Chap.  106,  Sec.  15.) 

OonunlSBlon,  After  Olvlng  Notice,  Mftjr  Change  Rates  to  Be  Collected 
Bf  All  Companies. 

159.  The  commission  shall  have  full  power  and  authority  after 
having  given  reasonable  notice,  not  exceeding  thirty  days,  of  its  in- 
tention to  do  so,  to  alter,  amend  or  revise  any  rates  of  premium 
fixed  and  determined  by  it  in  any  schedules  of  such  rates  promul- 
gated by  it  as  herein  provided,  and  to  give  reasonable  notice  of 
such  alteration,  amendment  or  revision  to  the  public,  or  to  any 
company  or  companies  affected  thereby.  Such  altered,  amBnded 
or  revised  rates  shall  be  the  rates  thereafter  to  be  charged  and 
collected  by  all  fire  insurance  companies  affected  by  this  act;  pro- 
vided, that  no  policy  in  force  prior  to  the  taking  effect  of  such 
changes,  or  amendments  shall  be  affected  therebj-,  unless  there 
shall  be  a  change  in  the  hazard  of  the  risk,  necessitating  a  change 
in  the  rate,  applicable  to  such  risk,  in  which  event  such  policy  shall 
be  subject  to  the  new  rates.    (Acts  33rd  Leg.,  Chap.  106,  Sec,  16.) 


160.  It  shall  be  the  duty  of  the  State  Insurance  Commission  to 
make,  promulgate  and  establish  uniform  policies  of  insurance  ap- 
plicable to  the  various  risks  of  this  State,  copies  of  which  uniform 
policies  shall  be  furnished  each  company  doing  business  in  this 
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State  or  which  may  hereafter  do  business  in  this  State.  That  after 
such  uniform  policies  shall  have  been  established  and  promulgated 
and  furnished  the  respective  companies  doing  business  in  this  State, 
such  companies  shall,  within  sixty  days  after  the  receipt  of  such 
forms  of  policies,  adopt  and  use  said  form  or  forma  and  no  other; 
also  all  companies  which  may  commence  business  in  this  State 
after  the  adoption  and  promulgation  of  such  forms  of  policies,  shall 
adopt  and  use  the  same  and  no  other  forms  of  policies. 

The  said  State  Fire  Insurance  Commission  shall  also  prescribe  all 
standard  forms,  clauses  and  endorsements  used  on  or  in  connec- 
tion with  insurance  policies.  All  other  forms,  clauses  and  endorse- 
ments placed  upon  insurance  policies  shall  be  placed  thereon  sub- 
ject to  the  approval  of  the  commission.  The  commission  shall  also 
have  authority  in  its  discretion  to  change,  alter  or  amend  such  form 
or  forms,  of  policy  or  policies,  and  such  clauses  and  endorsements 
used  la  connection  therewith  upon  giving  notice  and  proceedings 
in  accordance  with  Section  21  of  this  act.  (Acts  33rd  Leg.,  Chap. 
106,  Sec.  17.) 

Anr  Provlaloii  In  a  P0IIC7  DeclMing  It  Void  BecMise  of  a  Uen  on  the 
Insured  Property  Shall  Be  Void. 

161.  Any  provision  in  any  policy  of  insurance  issued  by  any 
company  subject  to  the  provisions  of  this  act  to  the  effect  that  if 
said  property  is  encumbered  by  a  lien  of  any  character,  or  shall 
after  the  issuance  of  such  policy  become  encumbered  by  a  Uen  of 
any  character,  that  such  encumbrance  shall  render  such  policy 
void,  shall  be  of  no  force  and  effect,  and  any  such  provision  within 
or  placed  upon  any  such  policy  shall  be  absolutely  null  and  void. 
(Acts  33rd  Leg.,  Chap.  106,  See.  18.) 

C^Inspwuce  Clause  Prohibited. 

162.  No  company  subject  to  the  provisions  of  this  act  may  issue 
any  policy  or  contract  tff  insurance  covering  property  in  this  State, 
which  Bfaall  contain  any  clause  or  provision  requiring  the  assured 
to  take  out  or  maintain  a  larger  amount  of  insurance  than  that  ex- 
pressed in  such  policy,  nor  in  any  way  providing  that  the  assured 
shall  be  liable  as  co-insurer  with  the  company  issuing  the  policy 
for  any  part  of  the  loss  or  damage  which  may  be  caused  by  fire  to 
the  property  described  in  such  policy,  and  any  such  clause,  or  pro- 
vision shall  be  null  and  void,  and  of  no  effect ;  provided,  that  the  co- 
insurance clauses  and  provisions  may  be  inserted  in  policies  writ- 
ten upon  cotton,  grain  or  other  products  in  process  of  nwrketing, 
shipping,  storing  or  manufacture.  (Acts  33rd  Leg.,  Chap.  106, 
Sec.  19.) 
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ComfitAatM  m  to  Ratea  Fixed  Bf  the  OommlMlon  BhaU  Be  Heard  and 
AdjBBted  By  Uie  Commlnlon. 

163.  Any  citizen  or  number  of  citlzena  of  this  State  or  any 
policyholder  or  policyholders,  or  any  insurance  company  affected 
by  t^is  act,  or  any  Board  of  Trade,  Chamber  of  Commerce,  or  other 
civic  organization,  or  the  civil  authorities  of  any  town,  city  or  vil- 
lage, shall  have  the  right  to  file  a  petition  with  the  State  Fire  In- 
surance Commission,  setting  forth  any  cause  of  complaint  that  they 
may  have  aa  to  any  order  made  by  this  commission,  or  any  rate  fixed 
and  determined  by  the  commission  and  they  shall  have  the  right  to 
offer  evidence  in  support  of  the  allegations  of  such  petition  by  wit- 
nesses, or  by  depositions,  or  by  affida^-its ;  upon  the  filing  of  such  pe- 
tition, the  party  complained  of,  if  other  than  the  commission  shall  be 
notified  by  the  commission  of  the  filing  of  such  petition  and  a  copy 
thereof  famished  the  party  or  parties,  company  or  companies,  of 
whom  complaint  is  made,  and  the  said  petition  shall  be  set  down 
for  a  hearing  at  a  time  not  exceeding  thirty  days  after  the  filing 
of  such  petition  and  the  commission  shall  hear  and  determine  said 
petition ;  but  it  shall  not  be  necessary  for  the  petitioners  or  any  one 
of  them  to  be  present  to  present  the  cause  to  the  commission,  but 
they  shall  consider  the  testimony  of  all  witnesses,  whether  such 
witness  testify  in  person  or  by  depositions,  or  by  affidavits,  and  if 
it  be  found  that  the  complaint  made  in  such  petition  is  a  just  one, 
then  the  matter  complained  of  shall  be  corrected  or  required  to  be 
corrected  by  said  commission.    (Acts  33rd  Leg.,  Chap.  106,  Sec.  20.) 

CommlflsloR  Shall  Olve  Notice  to  All  Parties  Affected  By  Its  Orders — Shall 
Hear  Protests — Anj  DUsatlafled  Party  Hay  Bring  Bolt — ^Proceedings 
In  Case  of  Salt. 

164.  The  State  Fire  Insurance  Commission  shall  give  the  public 
and  ail  insurance  companies  to  be  affected  by  its  orders  or  decisions, 
reasonable  notice  thereof,  not  exceeding  thirty  days,  and  an  oppor- 
tunity to  appear  and  be  heard  with  respect  to  the  same;  which 
notice  to  the  public  shall  be  published  in  one  or  more  daily  papers 
of  the  State,  and  such  notice  to  the  insurance  company  or  com- 
panies to-  be  affected  thereby  shall  be  by  letter  deposited  in  the 
postoffice,  addressed  to  the  State  or  general  agent  of  such  company 
or  companies,  if  the  address  of  such  State  or  general  agent  be 
known  to  the  Commission,  or  if  not  known,  then  such  letter  shall 
be  addressed  to  some  local  agent  of  such  company  or  companies, 
or  if  the  address  of  a  local  agent  be  unknown  to  the  commission, 
then  by  publication  in  one  or  more  of  the  daily  papers  of  the  State, 
and  the  commission  shall  hear  all  protests  or  complaints  from  any 
insurance  company  or  any  citizen  or  any  city,  or  town,  or  village  or 
any  commercial  or  civic  organization  as  to  the  inadequacy  or  un- 
reasonableness of  any  rates  fixed  by  jt  or  approved  by  it,  or  as  to 
the  inadequacy  or  unreasonableness  of  any  general  basis  schedules 
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promulgated  by  it  or  the  injustice  of  any  order  or  decision  by  it, 
and  if  any  insurance  company,  or  other  person,  or  commercial  or 
civic  organization,  or  any  city,  town  or  village,  which  shall  be  in- 
terested in  any  sneh  order  or  decision,  shall  be  dlBsatiefied  with 
any  regulations,  schedule  or  rate  adopted  by  such  commission,  such 
company  or  person,  commercial  or  civic  organization,  city,  town 
or  village  shuJl  have  the  right,  within  thirty  days  after  the  making 
of  such  regulation  or  order,  or  rate,  or  schedule  or  within  thirty 
days  after  the  hearing  above  provided  for,  to  bring  an  action 
against  said  commission  in  the  district  court  of  Travis  county  to 
have  such  regulation  or  order  or  schedule  or  rate  vacated  or  modi- 
fied ;  and  shall  set  forth  in  a  petition  therefor  the  principal  ground 
or  grounds  of  objection  to  any  or  all  of  such  regulations,  schedules, 
rates  or  orders ;  in  any  such  suit,  the  issue  shall  be  formed  and  the 
controversy  tried  and  determined  as  in  other  civil  cases, 
and  the  court  may  set  aside  and  vacatet  or  annul  any  one 
or  more  or  any  part  of  any  of  the  regulations,  schedules, 
orders  or  rates  promulgated  or  adopted  by  said  commission, 
which  .  shall  be  found  by  the  court  to  be  unreasonable,  un- 
just, excessive  or  inadequate  without  disturbing  others.  No  in- 
junction, interlocutory  order  or  decree  suspending  or  restraing 
(restraining)  directly  or  indirectly  the  enforcement  of  any  sched- 
ule, rate,  order  or  regulation  of  said  commission  shall  be  granted ; 
provided,  that  in  such  suit,  the  court,  by  interlocutory  order,  may 
authorize  the  writing  and  acceptance  of  fire  insurance  policies  at 
any  rate  which  in  the  judgment  of  the  court  is  fair  and  reasonable, 
during  the  pending  of  such  suit,  upon  condition  that  the  party  to 
such  suit  in  whose  favor  the  said  interlocutory  order  of  said  court 
may  be  shall  execute  and  file  with  the  Comjnissioner  of  Insurance 
and  Banking  a  good  and  sufficient  bond  to  be  first  approved  by 
said  coiurt,  conditioned  that  the  party  giving  said  bond  will  abide 
the  final  judgment  of  said  court  and  will  pay  to  the  Commissioner 
at  Insurance  and  Banking  whatever  difference  in  the  rate  of  in- 
surance, it  may  be  finally  determined  to  exist  between  the  rates 
as  fixed  by  said  State  Fire  Insurance  Commission  complained  of 
in  such  suit,  and  the  rate  finally  determined  to  be  fair  and  reason- 
able by  the  court  in  said  suit,  and  the  said  Commissioner  of  Insur- 
ance and  Banking,  when  he  receives  such  difference  in  money,  shaU 
transmit  the  same  to  the  parties  entitled  thereto. 

"Whenever  any  action  shall  be  brought  by  any  company  under 
the  provisions  of  this  section  within  said  period  of  thirty  days, 
no  penalties  nor  forfeitures  shall  attach  or  accrue  on  account  of 
the  failure  of  the  plaintiff  to  comply  with  the  orders,  schedules, 
rates  or  regulations  sought  to  be  vacated  in  such  action  until  the 
final  determination  of  the  same. 

Either  party  to  any  such  action,  if  dissatisfied  with  the  judgment 
or  decree  of  said  court,  mAy  appeal  therefrom  as  in  other  civil 
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cases.  No  action  shall  be  brought  in  any  court  of  the  United  States 
to  set  aside  any  orders,  rates,  schedules  or  regulations  made  by 
said  commission  under  the  provisions  of  this  act  until  all  of  the 
remedies  provided  herein  shall  have  been  exhausted  by  the  party 
complaining.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  21.) 


165.  If  apy  insurance  company  affected  by  the  provisions  of  this 
act  shall  violate  any  of  the  provisions  of  this  act,  the  Commissioner 
of  Insurance  shall,  by  and  with  the  consent  of  the  Attorney  Gen- , 
eral,  cancel  its  certificate  of  authority  to  transact  business  in  this 
State.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  21.) 

RebatlDgs  and  Dlsciimliwtion  ProhiMt«d. 

166.  No  company  shall  engage  or  participate  in  the  insuring  or 
reinsuring  of  any  property  in  this  State  against  loss  or  damage  by 
fire  except  in  compliance  with  the  terms  and  provisions  of  this 
act;  nor  shall  any  such  company,  knowingly  ■^^rite  insurance  at  any 
lesser  rate  than  the  rates  herein  provided  for,  and  it  shall  be  un- 
lawful for  any  company  so  to  do,  unless  it  shall  thereafter  file  an 
analysis  of  same  with  the  commission,  and  it  shall  be  unlawful  for 
any  company,  or  its  officers,  directors,  general  agents,  State  agents, 
special  agents,  local  agents,  or  its  representatives,  to  grant  or  eon- 
tract  for  any  special  favor  or  advantages  in  the  dividends  or  other 
profits  to  come  thereon,  or  in  commissions  in  the  dividends  or 
other  profits  to  accrue  thereon,  or  in  commissions  or  division  of 
commission,  or  any  •position  or  any  valuable  consideration,  or  any 
inducement  not  specified  in  the  policy  contract  of  insurance;  nor 
shall  such  company  give,  sell  or  purchase,  offer  to  give,  sell  or  pur- 
chase, directly  or  indirectly  as  an  inducement  to  insure  or  in  con- 
nection therewith,  any  stocks,  bonds  or  other  securities  of  any  in- 
surance company  or  other  corporation,  partnership  or  individuals, 
or  any  dividends  or  profits  accrued  or  to  accrue  thereon,  or  any- 
thing of  value  whatsoever  not  specified  in  the  policy ;  but  nothing 
in  this  section  or  in  this  act  shall  be  construed  to  prohibit  a  com- 
pany from  sharing  its  profits  with  its  policyholders,  provided  that 
such  agreement  as  to  profit-sharing  shall  be  placed  on  or  in  the 
face  of  the  policy,  and  such  profit-sharing  shall  be  uniform  and 
shall  not  discriminate  between  individuals  or  between  classes ;  pro- 
vided, however,  that  no  part  of  the  profit  shall  be  paid  until  the 
expiration  of  the  policy.  Any  company,  or  any  of  its  officers,  di- 
rectors, general  agents.  State  agents,  special  agents,  local  agents 
or  its  representatives,  doing  any  of  the  acts  in  this  section  pro- 
hibited, shall  be  deemed  guilty  of  unjust  discrimination,  provided, 
however,  that  if  any  agent  of  (or)  company  shall  issue  a  policy 
without  authority,  and  any  policyholder  holding  such  policy  shalL 
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sostain  a  loss  or  damage  tbereunder,  said  coiapany  or  companies 
shall  be  liable  to  the  policyholder  thereunder,  in  the  same  manner 
and  to  the  same  extent  as  if  said  company  had  been  authorized  to 
issue  said  policies,  although  the  company  issued  said  policy  in  vio- 
lation of  the  provisions  of  this  act.  But  this  shall  not  be  cdnstnied 
to  give  any  company  the  right  to  issue  any  contract  or  policy  of 
insurance  other  than  as  provided  in  this  act.  (Acts  33rd  Leg., 
Chap.  106,  Sec.  22.) 

Rebating  and  Discrimination  Prohibited. 

167.  No  person  shall  knowingly  receive  or  accept  from  any  in- 
surance company  or  from  any  of  its  agents,  sub-agents,  brokers, 
solicitors,  employes,  intermediaries  or  representatives,  or  any  other 
person,  any  rebate  or  premium  payable  on  the  policy,  or  any  spe- 
cial favor  or  advantage  in  the  dividends  or  other  financial  profits 
accrued  or  to  aaerue  thereon,  or  any  valuable  consideration,  posi- 
tion or  inducement  not  specified  in  the  policy  of  insurance,  and  any 
person  so  doing  shall  be  guilty  of  a  violation  of  the  provisions  of 
this  section,  and  shall  be  punished  by  a  fine  of  not  exceeding  one 
hundred  dollars  ($100.00)  or  by  imprisonment  in  the  county  jail 
for  not  exceeding  ninety  days,  or  by  both  such  fine  and  imprison- 
ment.   (Acts  33rd  Leg.,  Chap.  106,  See.  23.) 


168,  The  provisions  of  this  law  shall  not  deal  with  the  collec- 
tion of  premiums,  but  each  company  shall  be  permitted  to  make 
sucti  rules  and  regulations  as  it  may  deem  juat  between  the  com- 
pany, its  agents,  aud  its  policyholders,  and  no  bona  fide  extension 
of  credit  shall  be  construed  as  a  discrimination  or  in  violation  of 
the  provisions  of  this  act. 

All  policies  heretofore  issued  or  which  shall  hereafter  be  issued 
by  any  insurance  company  prior  to  the  taking  effect  of  this  act, 
which  provide  that  said  policies  shall  be  void  for  non-payment  of 
premiums  at  a  certain  specified  time,  shall  be  and  the  same  are  in 
full  force  and  effect;  provided,  that  the  company  or  any  of  its 
agents,  have  accepted  the  premium  on  said  policies  after  the  ex- 
piration of  the  dates  named  in  said  provisions  fixing  the  date  of 
payment.     (Acts  33rd  Leg.,  Chap.  106,  Sec.  24.) 

C«rCUIc*te  of  Anthorlt;  of  CompRnr  Mkj  Be  Bevoked,  Subject  to  Bevlew 
Bf  Courts. 

169.  The  Commissioner  of  Insurance  and  Banking,  upon  ascer- 
taining that  any  insurance  company  or  ofBcer,  agent  or  representa- 
tive thereof,  has  violated  any  of  the  provisions  of  this  act,  may,  at 
hia  discretion,  and  with  the  consent  and  approval  of  the  Attorney 
General  revoke  the  certificate  of  authority  of  such  company,  officer, 
agent  or  represectative ;  but  such  revocation  of  any  certificate  Bh&Il 
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in  DO  mBnner  affect  the  liability  of  such  company,  officer,  agent  or 
representative  to  the  infliction  of  any  other  penalty  provided  by 
this  act,  and  provided,  that  any  action,  decision  or  determination 
Df  the  Comjnissioner  of  Insurance  and  Banking  and  the  Attorney 
General  in  such  cases  shall  be  subject  to  the  review  of  the  courts 
of  this  State  as  herein  provided.  (Acts  33rd  Leg.,  Chap.  106, 
Sec.  25.) 

PeiuU^  for  Tlolallon  of  Any  Provlatoii  of  State  Flr«  CammlBakm  Act. 

170.  Any  insurance  company  affected  by  this  act,  or  any  officer 
or  director  thereof,  or  any  agent  or  person  acting  for  or  employed 
by  any  insurance  company,  who,  alone  or  in  conjunction  with  any 
corporation,  company  or  person,  who  shall  wilfully  do  or  cause  to 
be  done,  or  shall  wilfully  suffer  or  permit  to  be  done  any  act, 
matter  or  thing  prohibited  or  declared  to  be  unlawful  by  this  act, 
or  who  ehall  wilfully  omit  or  fail  to  do  any  act,  matter  or  thing 
required  to  be  done  by  this  act  or  shall  cause  or  wilfully  suffer  or 
permit  any  act,  matter  or  thing  directed  not  to  be  done,  or  who 
shall  be  guilty  of  any  wilful  infraction  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  three  hundred  dollars  ($300.00)  nor 
more  than  one  thousand  dollars  ($1000.00)  for  each  offense.  (Acta 
33rd  Leg.,  Chap.  106,  Sec.  26.) 

No  Person  Bxciued  Fkom  TeBtlffing;  Nor  Snbject  to  PeaaHj  on  Acconnt  of 
Giving  Testimony  Under  Fire  ComnUsaion  Act. 

171.  No  person  shall  be  excused  from  giving  testimony  or  pro- 
ducing evidence  when  legally  called  upon  to  do  so  at  the  trial  of 
any  other  person  or  company  charged  with  violating  any  of  the 
provisions  of  this  act  on  the  ground  that  it  may. incriminate  him 
under  the  laws  of  this  State ;  but  no  person  shall  be  prosecuted  or 
subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing,  concerning  which  he  may  testify  or 
produce  evidence  under  this  act  except  for  perjury  in  so  testifying. 
(Acts  33rd  Leg.,  Chap.  106,  Sec.  27.) 


172.  This  act  shall  not  apply  to  purely  mutual  or  to  purely 
profit-sharing  fire  insurance  companies  incorporated  or  unincor- 
porated under  the  laws  of  this  State,  and  carried  on  by  the  mem- 
bers thereof  solely  for  the  protection  of  their  property  and  not  for 
profit;  nor  to  purely  co-operative  inter-insurance  and  reciprocal 
exchange  carried  on  by  the  members  thereof  solely  for  the  protec- 
tion of  their  property  and  not  for  profit.  (Acta  33rd  Leg.,  Chap. 
106,  Sec.  28.) 
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173.  That  Section  29  of  Chapter  106  of  the  Qeueral  Laws  of  the 
Regular  Session  of  the  Thirty-third  Legislature  be  amended  so  as 
to  hereafter  read  as  follows: 

Section  29.  That  there  shall  be  assessed  and  collected  by  the 
State  of  Texas  an  additional  one  and  one-fourth  (IJ)  per  cent  of 
the  gross  fire  insurance  premiums  of  all  fire  insuran<!e  companies 
doing  business  in  this  State,  according  to  the  refwrts  made  to  the 
Commissioner  of  Insurance  and  Banking  as  required  by  law;  and 
said  taxes  when  collected  shall  be  placed  in  a  separate  fund  with 
the  State  Treasurer  to  be  expended  during  the  current  year  in 
carrying  out  the  provisions  of  this  act;  provided  that  such  ex- 
penditures, including  the  salaries  of  the  members  of  the  commis- 
sion, shall  not  exceed  in  the  aggregate  the  sura  of  one  hundred  find 
thirty  thousand  ($130,000.00)  dollars  per  annum ;  and  should  there 
be  an  unexpended  balance  at  the  end  of  any  year,  the  State  Fire 
Insurance  Commission  shall  reduce  the  assessment  for  the  succeed- 
ing year  ao  that  the  amount  produced  and  paid  into  the  State 
Treasury,  together  with  said  unexpended  balance  in  the  Treasury, 
will  not  exceed  the  amount  appropriated  for  the  current  year,  to 
pay  all  necessary  expenses  of  maintaining  the  commission,  which 
funds  shall  be  paid  out  upon  requisition  made  out  and  filed  by  a 
majority  of  the  commission,  when  the  Comptroller  shall  issue  war- 
rants therefor.  (Approved  March  10,  1917.  Takes  eflfeet  90  days 
after  adjournment.) 

Note. —  (1)  Tbe  tax  on  ^oss  premiums  of  fire  insurance  companies  re- 
quired to  be  collected  for  ttie  support  of  the  State  Fire  Insurance  CommiB- 
siOD  m'uat  be  levied  and  colleeted  on  the  premiums  on  fire  iusurance  only 
and  cannot  be  levied  on  any  other  class  of  insurance.  (Opinion  of  Attor^ 
nej  General,  February  25,  1914.) 

<2)  Insurance  companies  insuring^  automobiles  against  fire  must  pay  the 
tax  for  the  suj^rt  of  the  State  Fire  Insurance  Commission.  (Opinion  of 
Attorney  General,  March  14,  191S.) 

If  Any  Part  of  Btat«  Fire  Commission  Act,  Declared  Unconstltntioiial,  This 
Does  Not  AJTect  Any  Other  Part, 

174.  If  any  part  of  this  act  be  for  any  reason  held  unconstitu- 
tional, it  shall  not  affect  any  other  portion  or  part  of  this  act. 
(Acts  33rd  Leg.,  Chap.  106,  Sec.  30.) 

Emergaacr  Clanae  to  8t«t«  Fire  Gommlnlon  Act. 

175.  The  fact  that  there  is  now  no  sufficient  law  in  this  State 
prohibiting  unjust  discrimination  in  the  collection  of  fire  insur- 
ance rates  as  between  citizen^  of  this  State;  nor  protecting  citizens 
in  securing  reasonable  rates,  constitutes  an  emergency  and  an  im- 
perative public  necessity,  requiring  that  the  constitutional  rule  re- 
reqniring  bills  to  be  read  on  three  several  days,  be  suspended,  and 
that  this  act  take  effect  and  be  in  force  from  and  after  its  passatfe, 
and  it  is  ao  enacted.    (Acts  33rd  Leg.,  Chap.  106,  See.  31.)       ,s^^^ 
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CHAPTER  Vn 

MUTUAL  FIEE,  LIGHTNING,  HAIL  AND  STORM  INSURANCE 
COMPANIES— THEIR   REGULATION,   GOVERN- 
MENT AND  CONTROL 

176.  .The  purposes  for  which  private  corporations  may  be  formed 
are:    Article  1121,  R.  S.,  1911. 

(50)  For  the  orgauizatioD  of  mutual  fire,  or  storm  or  lightuiBg 
iusurance  companies  without  an  authorized  capital;  provided,  that 
the  members  of  said  mutual  fire  insurance  companies  applying  for 
Bueh  charters  shall  be  resident  citizens  of  the  State  of  Texas,  which 
fact  shall  be  proven  by  the  affidavit  of  a  credible  person  accom- 
panying the  articles  of  incorporation  when  filed  with  the  Secretary 
of  State,  and  such  affidavit  shall  state  that  the  person  making  the 
same  is  cognizant  of  the  facts  therein  stated ;  provided  further, 
that  no  permit  to  transact  business  within  this  State  shall  be  granted 
to  any  mutual  fire,  or  storm,  or  lightning  insurance  company  with- 
out an  authorized  capital,  incorporated  under  the  laws  of  any  other 
State.     (Acts  of  1897,  p.  192.) 


177.  An  act  permitting  the  formation  and  incorporation  of  mu- 
tual fire,  lightning,  hail  and  storm  insurance  companies,  for  either 
or  all  of  such  purpose,  and  providing  for  the  regulation,  govern- 
ment and  control  and  permitting  the  admission  of  such  companies, 
created  under  the  laws  of  other  States  or  foreign  governments  to 
do  business  in  this  State,  and  prescribing  fees  to  be  paid  to  the  Com- 
missioner of  Insurance  and  Banking,  and  prescribing  penalties  for 
the  violation  of  this  act,  and  repealing  Chapter  10,  Title  71  of -the 
Revised  Statutes  of  the  State  of  Texas,  of  1911,  and  all  other  acts, 
or  laws  or  parts  of  laws,  in  conflict  with  this  act,  or  in  conflict 
with  any  portion  of  this  act ;  exempting  and  excepting  county 
mutuals  and  farmers'  mutuals  now  operating  under  lodge  systems, 
and  printers'  mutuals,  from  the  operation  of  this  act,  and  provid- 
ing that  they  shall  not  be  in  any  way  affected  by  this  act,  except 
that  they  shall  make  annual  reports  to  the  Commissioner  of  Insur- 
ance and  Banking,  and  declaring  an  emergency.  (Acts  33rd  Leg., 
Chap.  29,  Caption.) 

Incorporation  of — "Mutasl"  Must  Be  In  Title. 

178.  Any  number  of  persons,  not  less  than  seven,  who  shall  be 
resident  citizens  of  the  State  of  Texas,  may  form  and  incorporate 
a  company  for  the  purpose  of  mutual  insurance  against  loss  or  dam- 
age by  fire,  lightning,  hail  and  storms  and  for  all  or  either  of  such 
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purposes;  provided,  that  every  company  incorporated  under  the 
provisions  of  this  act  shall  embody  the  word  "mutual"  in  its 
title,  which  shall  appear  upon  the  first  page  of  every  policy  and 
renewal  receipt.    (Sec.  1,  Chap.  29,  33rd.  Leg.) 

Application  for  Permit  to  Solicit  Insurance— Filing  Fee. 

179.  "When  any  number  of  persons,  not  less  than  seven,  desire 
to  organize  a  mutual  insurance  company,  as  herein  provided,  they 
shall  make  application  to  the  Commissioner  of  Insurance  and  Bank- 
ing of  the  State  of  Texas  for  permission  to  solicit  insurance  on  the 
mutual  plan.    Such  application  shall  contain : 

(1)  The  name  of  the  company,  and  the  name  selected  shall  not 
be  so  similar  to  that  of  any  other  insurance  company  as  to  be  likely 
to  mislead  the  public. 

(2)  The  locality  of  the  principal  business  ofBce  of  such  com- 
pany. 

(3)  The  kind  of  insurance  business  the  company  proposes  to 
engage  in. 

(4)  The  name  and  place  of  residence  of  not  less  than  seven 
persons  making  such  application  for  such  permit. 

(5)  An  affidavit  of  at  least  one  of  said  applicants,  stating  the 
places  of  residence  and  names  of  such  applicants  correctly. 

UpoH  receipt  of  such  application,  together  with  a  fee  of  one  dol- 
lar, in  payment  for  filing  such  application,  the  Commissioner  of 
Insurance  and  Banking  shall  at  once  file  said  application,  and  issue 
to  said  applicant  a  permit  authorizing  said  applicant  to  solicit  in- 
surance on  the  mutual  plan,  in  accordance  with  the  terms  of  the 
application,  but  not  to  issue  policies  of  insurance.  (Sec.  2,  Chap. 
29,  33rd  Leg.) 

Conditions,  Etc.,  for  Obtaining  Charter,  Fees  and  Taxes. 

180.  No  such  company  shall  be  granted  a  charter,  or  be  author- 
ized to  issue  policies  of  insurance,  until  insurance,  upon  not  less 
than  one  hundred  separate  risks,  the  total  amount  of  which  insur- 
ance shall  be  not  less  than  one  hundred  thousand  dollars,  has  been 
applied  for  and  entered  on  the  books  of  said  company,  and  until 
an  amount  equal  to  not  less  than  fifty  per  cent  of  the  first  premiums 
for  such  insurance  has  been  paid  in  cash  to  such  company,  a  pre- 
mium note  being  taken  for  the  balance,  if  any,  and  such  mutual 
annual  premiums  must  aggregate  not  less  than  twice  the  maximum 
liability  to  be  incurred  on  any  one  risk,  and  no  policy  of  insurance 
shall  be  written  or  liability,  as  an  insurer  be  incurred,  by  said  com- 
pany until  a  statement  subscribed  and  sworn  to  by  the  president 
and  secretary  of  said  company,  stating  that  the  above  provisions 
have  been  complied  with,  has  been  filed  with  the  Commissioner  of 
Insurance  and  Banking  of  the  State  of  Texas,  together  with  the 
certified  copies  of  the  company's  proposed  charter,  and  by-laws. , 
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The  charter  or  articles  of  association  of  said  company  shall  be 
signed  and  acknowledged  by  at  least  four  of  the  original  applicants 
for  said  permits,  and  shall  contain : 

(1)  The  name  of  the  company. 

(2)  The  purpose  for  which  it  is  formed. 

(3)  The  place  or  places  where  its  business  is  to  be  transacted, 
and  the  location  of  its  principal  business  office. 

(4)  The  term  for  which  it  is  to  exist. 

(5)  The  number  of  its  directors,  or  trustees,  and  the  names  and 
residences  of  those  who  arc  elected  for  the  first  year. 

When  said  applicants  have  complied  with  all  the  above  require- 
ments, and  have  filed  the  necessary  copies  of  their  charter  and  by- 
laws with  the  Commissioner  of  Insurance  and  Banking  of  the  State 
of  Texas,  and  have  paid  the  fees  and  taxes  required  by  the  laws 
of  the  State  of  Texas  to  be  paid  the  Commissioner  of  Insurance  and 
Banking  shall  record  said  Charter,  and  furnish  said  company  with 
a  certified  copy  thereof,  and  shall  issue  to  said  company  a  certificate 
of  authority  showing  it  has  complied  with  the  laws  of  the  State  of 
Texas,  and  authorizing  it  to  do  business  until  the  last  day  of  the 
following  February.     (33rd  Leg.,  Chap.  29,  See.  3.) 

Note. —  (1)  The  charter  of  a  mutual  fire  ineurance  company  miiHt  be  in 
accord  with  the  statute  prescribiDg  Its  requisites;  must  show  the  number 
of  directors,  and  its  by-laws  on  the  same  subject  must  be  in  accord  with 
the  number  of  directors  speciBed  in  its  charter.  (Opinion  of  Attorney 
General.  April  2,  1914.)  ' 

(2)  A  mutual  fire  insurance  company,  organized  under  this  statute,  can- 
not amend  its  charter  so  as  to  authorize  it  to  do  any  other  kinds  of  insur- 
ance than  fire,  lightning-,  bail  and  storm  mentioned  in  said  statute,  and 
therefore  cannot  avail  itself  of  the  provisions  of  Chapter  108,  Acts  of  the 
Thirty-third  Legislature  (Section  118  this  Digest)  which  refers  only  to 
capital  stock  companies  and  not  to  mutual  companies.  (Opinion  of  Attor- 
ney General,  August  8,  1914.) 

(3)  A  mutual  fire  insurance  company  must  have  not  less  than  seven  nop 
more  than  thirteen  directors ;  its  charter  should  contain  some  formal  words 
showing  the  purpose  and  intention  of  the  incorporators  to  enter  into  a 
contract.     (Opinion  of  Attorney  General.  May  4,  1915.) 

BlennlAl  E^xamlnatiaD  of  Mntnal  Companies — ■Charter  Forfeited,  When. 

181.  Every  mutual  fire,  lightning  and  storm  insurance  company 
incorporated  in  this  State  shall  be  under  the  supervision  of  the 
Commissioner  of  Jnsuranee  and  Banking,  .who  shall  make  or  cause 
to  be  made,  an  examination  of  the  affairs  of  esach  mutual  insiuv 
ance  company,  at  the  company's  expense  at  least  once  in  every 
two  years  and  at  such  other  times  as  he  deems  proper,  and  he 
shall  thoroughly  and  carefully  inspect  books,  accounts  and  records 
of  the  company,  and  if  upon  such  inspection  the  affairs  of  such 
company  are  fonnd  to  be  in  a  sound  condition,  and  the  company 
thus  solvent  and  able  to  fulfill  its  obligations,  he  shall  issue  to  the 
company  a  certificate  showing  the  result  of  such  examination.    If 
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upon  examination  he  is  of  opinion  that  the  mutual  insurance  com- 
pany is  insolvent  or  has  exceeded  its  powers  or  has' failed  to  com- 
ply with  any  proviaionB  of  law  goveming  it,  he  may  suspend  the 
company's  permit  and  shall  give  such  company  written  notice  of 
that  objected  to,  and  failing  such  being  remied  (remedied)  within 
thirty  days,  he  shall  report  the  same  to  the  Attorney  General,  who 
shall  at  once  bring  suit  to  forfeit  the  charter  of  such  company. 
(33rd  Leg.,  Chap.  29,  Sec.  4.) 

^nunai  BtAteaaent  of  Company. 

182.  Every  mutual  insurance  company  transacting  business  in 
the  State  shall,  before  the  month  of  March  in  each  year,  file  in 
the  office  of  the  Commissioner  of  Insurance  a  statement  showing 
the  exact  condition  of  affairs  of  the  company  upon  the  Slst  day  of 
December  preceding ;  such  statement  being  in  conformity  with  such 
forms  as  the  insurance  company  may  furnish.     (Id.,  Sec.  5.) 

Who  Are  Membera;  Tb»ir  Right  to  Vote. 

183.  Every  person  to  whom  a  policy  of  insurance  has  been  issued 
by  a  mutual  company  incorporated  in  this  State  shall  be  a  member 
of  such  company  so  long  as  his  policy  remains  in  force  and  shall 
be  entitled  to  one  vote  at  the  meetings  of  the  members  of  such  com- 
panies, and  shall  further  be  entitled  to  his  equitable  share  of  all 
benefits  derived  from  being  a  member  of  such  company.  (Id., 
Sec.  6.) 


184.  The  by-laws  of  every  company  organized  under  this  act 
shall  provide  that  every  member,  in  addition  to  his  annual  premium 
paid  in  cash,  or  in  cash  and  premium  notes,  shall  be  liable  for  a 
sum  equal  to  another  annual  premium ;  or  it  may  provide  a  sum  equal 
to  three  or  five  annual  premiums.  Such  additional  liability  being 
assessable  at  the  discretion  of  the  Insurance  Commissioner  or  the 
company's  board  of  directors,  for  the  member's  proportionate  share 
of  losses  and' expenses  should  the  company's  fund  become  impaired. 
(Id.,  Sec.  7.) 


185.  The  by-laws  of  such  companies  shall  specifically  provide  for 
the  rules  and  regulations  of  the  government,  providing  for  the  col- 
lection of  adequate  premiums  or  assessments,  either  all  in  cash  or 
part  cash  and  part  by  note,  such  premiums  being  based  upon  the 
greater  or  less  risk  attached  to  the  property  insured,  and  they  shall 
state  clearly  and  plainly  the  extent  of  each  member's  liability  to 
other  members,  shall  provide  for  the  accumulation  of  a  surplus 
fond  to  which  shall  be  added  not  less  than  ten  per  cent  of  the  an- 
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nual  saving,  being  made  by  the  company,  shall  require  (provide) 
for  the  bonding  of  the  company's  ofBcers  and  shall  name  such 
other  provisions  and  safeguards  as  may  be  deemed  proper  and  not 
contrary  to  the  laws  of  the  State,  and  a  notice  in  heavy  type  shall 
be  tirinted  on  ail  policies  calling  to  the  attention  of  the  insured  that 
the  by-laws  are  a  part  of  his  contract  with  the  company.  (Id.,' 
Sec.  8.) 

Note. — (1)  The  by-laws  of  a  mutual  fire  insurance  company,  authoriz- 
ing' an  additional  assessment  upon  the  policyholders,  cannot  limit  such 
assessment  to  the  payment  of  losses,  but  must  permit  it  to  be  UMd  for 
expenses  as  well.  Under  snch  by-la w»  an  executive  committee  must  be 
composed  of  members  of  the  board  of  directors,  but  such  committee  cannot 
be  substituted  for  or  take  the  place  of  the  board,  and  the  duties  of  the 
committee  must  be  limit«d  and  prescribed  by  the  by-law.  The  board  of 
directors  cannot  amend  the  by-laws  after  their  adoption  by  the  policy- 
holders, but  all  such  amiendmenta  must  be  made  unde^  authority  of  the 
policyholders  or  members  of  the  corporation.  Such  by-laws  filed  with  the 
charter  of  the  company  should  be  certified  to.  (Opinion  of  Attorney  Gen- 
erul,  June  27,  1913.) 

(2)  The  executive  committee  of  a  mutual  fire  insurance  company,  pro- 
vided for  in  the  by-laws  of  the  company,  must  be  members  of  the  com- 
pany and  of  the  Board  of  Directors.  The  duties  of  such  committee  should 
be  denied,  but  they  cannot  be  made  to  embrace  the  general  mana^ment 
of  the  company.  Such  general  management  must  be  by  and  throug'h  the 
Board  of  Directors.      (Opinion   of  Attorney  General,   July  9,   1913.) 

(3)  The  Board  of  Directors  of  a  mutual  fire  insurance  company  cannot 
lawfully  transfer  all  their  powers  to  an  executire  committee,  and  the  by- 
laws of  the  company  should  not  attempt  to  do  so.  I'he  powers  and  duties 
of  the  executive  committee  should  be  limited  and  clearly  defined  in  the 
by-laws,  and  in  such  a  way  as  to  leave  the  actual  management  of  the  com- 
pany in  the  hands  of  the  directors  and  not  with  the  committee.  The  by- 
laws can  be  amended  only  by  members  of  the  company  and  cannot  be  law- 
fully amended  by  the  directors  only.  (Opinion  of  Attorney  General,  Sep- 
tember 19.  1913.) 

(4)  The  by-lawB  of  a  mutual  fire  insurance  company  having  reference 
to  the  number  of  its  directors  must  be  in  accord  with  its  charter.  A  by- 
law, providing-  for  the  levying  of  assessments,  should  follow  the  require- 
ments of  the  statute,  and  should  not  conflict  with  it  nor  contain  pro- 
visions not  authorized  by  it.  It  is  contrary  to  the  statute  and  unlawful 
for  such  by-laws  to  provide  for  the  creation  ol  a  reserve  fund  as  capital 
of  a  mutual  company  which  shall  belong  to  the  company  and  not  be  sub- 
ject to  distribution  or  division  among-  the  policyholders,  and  prohibiting 
persons  who  have  ceased  to  be  policyholders  from  having  an  interest  In 
such  reserve  fund.  It  is  also  unlawful  for  them  to  provide  that  at  the 
dissolution  of  the  compaoy  such  reserve  fund  shall  be  divided  among  those 
who  may  be  policyholders  at  the  time  of  the  dissolution.  Such  by-laws 
must  clearly  provide  for  the  collection  of  adequate  premiums  and  assess- 
ments baaed  upon  the  greater  or  less  risk  of  the  property  insured.  By- 
lawB  cannot  be  amended  by  the  directors  or  officers,  but  by  the  stock- 
holders who  in  a  mutual  company  are  its  policyholders.  (Opinion  of  At- 
torney General,  April  3,  1914.) 

(5)  By-laws  of  a  mutual  fire  insurance  company  attempting  to  pro- 
vide that  officers  of  the  company  shall  hold  office  for  five  years  sbould 
not  be  approved,  becauee  contrary  to  the  law  which  requires  that  the 
directors  of  a  corporation  shall  be  elected  annually  and  shall  fhen  elect  the 
officers  from  their"  own  membership.     Nor  should  by-laws  of  such  compt 
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be  approved  it  tbej  provide  that  the  secretary  shall  receive  for  his  ser- 
vices and  all  other  expenses  of  the  company  35  per  cent  of  the  premiums; 
nor  if  they  attempt  to  exempt  the  officers  and  directors  from,  liability  for 
the  obli^tions  of  the  company ;  nor  if  they  attempt  to  limit  the  place 
where  suits  may  be  brought  against  the  company  to  a  single  county ;  nor 
if  they  provide  that  the  policyholders  shall  participate  in  the  profits  and 
loBses  of  the  company ;  nor  if  they  attempt  to  give  the  officers  of  the 
company  power  to  make  rates  on  risks.  A  by-law  of  such  a  company  which 
provides  that  no  dividend  shall  be  declared  until  its  surplus  amounts  to 
£100,000  and  that  10  per  cent  of  the  annual  savings  shall  be  added  to  the 
surplus,  should  be  in  such  language  as  to  make  the  meaning  clear.  (Opin- 
ion of  Attorney  General,  May  27,  1914.) 

(6)  The  by-laws  of  a  mutual  fire  insurance  company  must  be  in  har- 
mony with  its  charter.  A'n  article  stating  the  name  of  the  company,  vest- 
ing the  management  in  the  Board  of  Directors  and  locating  the  principal 
office,  are  not  necessary  in  the  by-laws ;  their  presence  there  is  merely 
superfluous,  niit  illegal.  The  term  of  office  of  the  officers  should  be  fixed 
by  the  by-laws.  The  by-laws  as  an  original  proposition  are  to  be  adopted 
by  the  Board  of  Directors,  but  after  their  adoption  they  cannot  be  changed 
except  by  vote  of  the  policyholders  or  members,  and  a  provision  to  the 
effect  that  the  directors  shall  liave  authority  to  amend  the  by-laws  is  con- 
trary to  the  statutes  of  this  State.  An  article  of  the  by-laws  of  such  a 
company  limiting  the  purpose  for  which  an  additional  premium  or  assess- 
ment may  be  collected  for  payment  of  loss  is  contrary  to  the  statute. 
When  assessed  by  legal  authority  such  additional  collection  must  be  made 
not  only  for  payment  of  loss  but  for  expense  as  well.  By-laws  limiting 
the  maximum  liability  to  be  assumed  on  any  one  Are  to  SIOOO  should  not 
be  approved.  By-lavrs  of  such  a  company  should  state  the  date  .of  the 
annual  meeting  of  the  members,  provide  for  the  collection  of  premiums 
either  in  cash  or  part  cash,  such  premiums  to  be  based  upon  the  greater 
or  less  risk  attached  to  the  property  insured ;  should  state  clearly  the 
extent  of  each  members  liability  to  other  members,  provide  for  the  ac- 
cumulation of  a  surplus  fund  to  which  must  be  added  not  less  than  10 
per  cent  of  the  annual  savings  of  the  company,  and  for  the  bonding  the 
officers  charged  with  handling  the  company's  funds.  (Opinion  of  Attorney 
Oeueral,  May  *,  1815.) 

InTestment  of  Fnnds. 

186.  Funds  of  mutual  companies  may  be  invested  in  United 
States  bonds,  Texas  State  bonds,  county  or  city  bonds  of  the  State 
of  Texas,  provided  that  such  bonds  are  issued  by  authority  of  law, 
and  that  interest  upon  them  has  never  been  defaulted,  or  in  first 
mortgages  on  improved  real  estate  within  the  State  where  the 
first  mortgage  does  not  exceed  fifty  per  cent  of  the  value  of  the 
land  and  improvements  thereon.    {Id.,  Sec.  9,) 

t  SB  Pep  Cent  of  Annual  Premlnnw^ 

187.  The  expenses  of  all  companies  incorporated  under  this  act 
must  not  exceed  an  amount  equal  to  thirty-five  per  cent  of  the 
annaal  premiums,  and  a  statement  must  be  made  annually  to  the 
Commissioner  of  Insurance  and  Banking  by  the  president  or  secre- 
tary of  the  company  that  they  are  being  so  limited.     (Id.,  Sec.  10.) 

Note. — The  annual  premiums  mentioned  in  above  section  refer  to  groM 
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annual  premiums  and  not  to  net  premiums,  (Opinion  of  Attorney  General, 
Ma7  4,  1915.) 


188.  In  determining  the  solvency  of  any  mutual  company,  or- 
ganized for  any  purpose  mentioned  in  this  act,  and  in  determinii^ 
the  profit  or  saving  to  be  distributed  among  members  forty  per 
cent  of  the  actual  cash  premiums  paid  on  policies  in  force  for  one 
year,  and  a  pro  rata  of  all  premiums  received  on  risks  that  have 
more  than  one  year  to  run  shall  be  deemed  to  be  a  sufKcient  reserve 
under  the  said  policies,  and  no  dividends  to  members  shall  be  paid 
out  of  this  reserve.     (Id.,  Sec.  11.) 

Special  SzunlnaUon  of  Company,  When  Necessaiy. 

189.  If  any  time  the  admitted  assets  of  any  mutual  company, 
operating  under  this  act,  shall  come  to  be  less  than  the  largest 
single  risk  for  which  the  company  is  liable,  then  the  president  and 
the  secretary  of  the  company  shall  at  once  notify  the  Commissioner 
of  Insurance  and  Banking,  and  he  may  make  an  examination  into 
the  company's  affairs  if  he  deems  it  best.     {Id.,  Sec.  12.) 

Wlien  to  Suspend  or  Bevoke  Llcenae— Forfell  of  Charter. 

190.  If  upon  the  examination  of  the  company's  affairs,  as  re- 
quired in  Section  12,  it  appear  that  the  largest  single  risk  for  which 
the  company  is  liable  exceeds  the  admitted  assets  of  the  company, 
the  Commissioner  of  Insurance  and  Banking  shall  immediately  sus- 
pend or  revoke  the  license  of  the  company  until  the  assets  of  the 
company  are  increased  by  assessment  or  otherwise,  sufficiently  to 
meet  the  requirements. 

The  company  shall  have  thirty  days  withip  which  to  meet  this 
requirement,  and  if  within  that  time  it  fails  to  do  so  the  Commis- 
sioner of  Insurance  and  Banking  shall  refer  the  matter  to  the 
Attorney  General  of  the  State  of  Texas,  with  instructions  to  in- 
stitute proper  legal  proceedings  to  forfeit  the  charter  of  said  com- 
pany.    (Id.,  Sec.  13.)     - 

PviuMy  for  Fallnre  to  Report  or  Make  False  Statement. 

191.  Failure  to  report  the  company's  condition  as  required  in 
Section  12  of  this  act  shall  be  considered  a  misdemeanor,  punish- 
able by  a  fine  of  not  less  than  one  hundred  dollars,  nor  more  than 
five  hundred  dollars  for  such  offense. 

The  intentional  submitting  of  &  false  statement,  or  the  intentional 
misappropriation  of  the  funds  of  mutual  companies,  shall  be  con- 
sidered a  felony,  punishable  by  confinement  in  the  penitentiary  for 
a  term  of  years  not  less  than  five,  nor  more  than  ten  years  for 
such  offense.     (Id.,  Sec.  14.) 
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Imw  'Oovrndng  Stock  Fire  Insnruuie  CompuileB  AppUcabto  to  MBtnai 


192.  Every  mutual  company  organized  for  any  purpose  men- 
tioned iu  this  act  shall  be  amenable  to,  and  subject  to  the  proTisions 
of  all  laws  of  this  State  goTeming  stock  fire  insarance  companies, 
in  so  far  as  they  are  applicable  to  mutual  companies,  and  not  in 
conflict  with  the  provisions  of  this  act,     (Id.,  Sec.  15.) 

IiiceuM  or  Permit  Svipended,  Wben — Penxltr  for  Vlolatton  of  F«lliire  to 
Coo^r  With  Provlgloiu  of  Thla  Act. 

193.  Any  mutual  company  that  »haU  wilfully  violate,  or  fail  to 
comply  with  the  provisions  of  this  act,  shall  be  subject  to,  and 
liable  to  pay  a  penalty  of  not  less  than  five  dollars,  nor  more  than 
one  hundred  dollars  for  each  violation  thereof,  and  such  penalty 
may  be  collected  and  recovered  in  an  action  brought  in  the  name 
of  the  State  of  Texas  in  any  court  having  jurisdiction  thereof;  and 
for  any  violation  or  failure  to  comply  with  any  of  the  provisions  of 
this  act  the  Commissioner  of  Insurance  and  Banking  may  suspend 
a  company's  permit,  or  license,  and  while  suspended  such  company 
shall  be  prohibited  from  writing  or  renewing  any  insarance  poli- 
cies.    (Id.,  Sec.  16.) 

ForeiKB  Mntnal  Compftnles  Hart  H»ve. 

194.  Mutual  companies  incorporated  under  the  laws  of  any 
other  State,  or  foreign  government,  for  any,  or  all  of  the  purposes, 
specified  in  the  first  section  of  this  act,  and  duly  licensed  to  trans- 
act business  in  such  other  States  or  government,  and  that  have  not 
less  than  one  hundred  thousand  dollars  assets  in  excess  of  liabili- 
ties, shall  when  they  have  complied  with  the  requirements  and  re- 
strictions of  this  act,  as  far  as  applicable  to  them,  be  admitted  to 
do  business  in  this  State,  and  the  Commissioner  of  Insurance  and 
Banking  shall  issue  to  any  such' company  so  complying  a  permit 
authorizing  such  company  to  do  business  in  this  State  until  the  last 
day  of  the  following  February.     (Id.,  Sec.  17.) 

Filing  Fees  and  Taxes. 

195.  Every  mutual  company  operating  under  this  act  shall  pay 
to  the  Commissioner  of  Insurance  and  Banking  of  the  State  of 
Texas,  for  obtaining  a  charter,  a  fee  of  twenty  dollars,  and  for 
each  lieense  granted  or  renewal  thereof,  a  fee  of  one  dollar,  and  for 
filing  each  annual  statement,  a  fee  of  ten  dollars  annually  on  the 
31st  day  of  each  December,  and  when  the  Insurance  Commissioner 
has  certified  to  the  Treasurer  of  the  State  of  Texas,  the  correct 
amount  to  be  paid,  every  mutual  company  operating  under  this 
act  shall  pay  to  the  Treasurer  of  the  State  of  Texas  one-half  of 
one  per  cent  of  all  the  net  premiums,  or  assessments,  received  by  it 
during  the  year,  and  no  other  tax  shall  be  required  of  such  mutual 
company  or  companies,  their  officers  and  agents,  except  such  fees 
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as  shall  be  paid  to  the  Commissioner  of  Insurance  as  required  by 
law.    (Id.,  Sec.  18.) 

WltbdrAWal  Of  SecnrtUM  on  DeposltJng  With  StAte  Traasorer  in  Accord- 
Mtc«  WlUi  Repealed  Law,  B.  B.,  Art.  4909,  When. 

196.  Any  mutual  fire,  lightning  and  storm  insurance  company 
which  has  deposited  securities  with  the  State  Treasurer  of  the 
State  of  Texas,  in  accordance  with  Chapter  10,  Title  71,  of  the  Re- 
vised Statutes  of  Texas  of  1911,  repealed  in  Section  20  of  this  act, 
may  withdraw  from  such  depository  any  securities  so  deposited 
upon  filing  with  the  Commissioner  of  Insurance  and  Banking  of  the 
State  of  Texas  as  declaration  of  its  intentions  to  comply  with  the 
provisions  of  this  act,  and  upon  the  execution  and  delivery  to  the 
State  Treasurer  of  the  State  of  Texas  of  a  proper  receipt  for  such 
securities,  which  receipt  shall  release  the  State  Treasurer  from  all 
further  liabilities  on  account  of  such  deposit,  or  the  withdrawal 

,    thereof.     (Id.,  Sec.  19.) 

Repe&I  of  Cbapter  X,  Title  71,  B.  8.,  1911. 

197.  Chapter  10,  Title  71  of  the  Revised  Statutes  of  the  State 
of  Texas  of  1911  and  all  other  acts  or  laws,  or  parts  of  laws  in 
conflict  with  this  act,  or  in  conflict  with  any  portion  of  this  act 
are  hereby  repealed,  but  nothing  in  this  act  shall  be  deemed  to 
apply  in  any  way  to  the  present  law  governing  county  mutual  in- 
surance, or  farmers'  mutuals,  now  operating  under  lodge  systems, 
or  printers'  mutuals,  and  such  companies  and  associations  shall  not 
be  subject  to  the  provisions  of  this  act,  except  that  they  shall  make 
annual  reports  to  the  Commissioner  of  Insurance  and  Banking  6f 
the  State  of  Texas.     (Id.,  Sec.  20.) 

Emergency  Claiue. 

198.  The  fact  that  there  is  now  no  adequate  law  in  the  statutes 
of  this  State,  regulating  or  permitting  the  organization  of  mutual 
fire,  lightning,  hail  and  stomi  insurance  companies,  or  the  ad- 
mission of  such  companies  from  other  States  and  governments  to 
do  business  in  this  State,  creates  an  imperative  public  necessity 
that  the  constitutional  rule  requiring  bills  to  be  read  on  three  sev- 
eral days  be  suspended,  and  the  same  is  hereby  suspended,  and 
that  this  act  take  effect  and  be  in  force  from  and  after  its  passage, 
and  it  is  so  enacted.     (Id.,  Sec.  21.) 
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CHAPTER  Vni 

MUTUAL  HAIL  INSURANCE  COMPANIES 


199.  An  act  authorizing  the  incorporation  of  mutual  hail  insur- 
ance companies,  regulating  the  business  of  such  companies,  pro- 
viding for  the  investment  of  reserve  funds,  requiring  annual  re- 
ports and  iixing  the  fees  to  be  paid  by  such  companies,  and  declar- 
ing an  emergency.     (Acts  33rd  Leg.,  Chap.  22,  Caption.) 


200.  Private  corporations  m^y  be  created  without  a  capital 
stock  within  this  State  by  the  voluntary  association  of  seven  or 
more  persons,  resident  citizens  of  this  State,  who  collectively  own 
not  less  than  one  thousand  acres  of  growing  crops  of  all  kinds  for 
the  purpose  of  mutual  insurance  against  loss  or  damage  by  hail ; 
provided,  that  every  company  incorporated  under  the  provisions  of 
this  act  shall  embody  the  word  "mutual"  in  its  title.  (Acts  33rd 
Leg.,  Chap.  22,  Sec.  ].} 

Must  Obtain  Penult  to  Solicit,  Stating  Name  and  Place  of  Company,  Pur- 
pose of  O-ganizatiMi— Amonnt  of  First  Assessment  to  Be  Levied  on 
RlBk. 

201.  When  any  number  of  persons  not  less  than  seven  desire  to 
organize  a  mutual  hail  insurance  company,  as  "herein  provided,  they 
shall  make  application  to  the  Commissioner  of  Insurance  and  Bank- 
ing for  permission  to  solicit  business  under  the  mutual  plan,  stat- 
ing the  principal  place  of  business,  and  name  of  the  company ;  that 
said  company  is  to  be  organized  for  the  insurance  of  growing  crops 
against  loss  or  damages  by  hail.  Upon  receipt  of  said  application 
the  Commissioner  of  Insurance  and  Banking  shall  issue  said  ap- 
plicants a  permit  to  solicit  insurance  against  lo^  or  damage  by 
hail  on  the  mutual  plan  in  accordance  with  the  terms  of  the  ap- 
plication, but  not  to  issue  policies  of  insurance.  Said  mutual  com- 
pany shall  take  from  each  applicant  an  obligation  specifying  the 
property  to  be  insured  and  the  amount  to  be  paid,  as  the  first  assess- 
ment evidenced  by  a  promissory  note  for  such  sum  and  payable 
on  or  before  the  31st  day  of  the  succeeding  December  and  upon 
the  State  of  Texas  granting  to  said  mutual  insurance  company  a 
charter  authorizing  it  to  do  business  in  this  State.     (Id.,  Sec.  2.) 

CMtdlttons,  Btc,  for  Obtaining  Cbarter;  Feea. 

202.  When  applications  have  been  secured  for  insurance  with 
STich  company  from  at  least  two  hundred  applicants,  residing  in 
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not  leas  than  twenty-five  different  counties  in  this  State,  the  first 
assessment  or  premium  on  which  applications  shall  amount  to  at 
least  ten  thousand  dollars  for  which  notes  of  solvent  parties  founded 
on  actual  bona  fide  applications  for  insurance  payable  upon  the 
granting  a  charter  by  the  State  to  said  mutual  hail  insurance  c&m-  . 
pany,  which  premium  notes  shall  be  a  lien  on  the  crop  insured  or 
otherwise  secured  and  which  notes  and  applications  shall  be  sub- 
mitted  to  the  Commissioner  of  Insurance  and  Banking,  and  when 
he  finds  the  applications  and  notes  to  be  genuine  and.  secured  by 
lien  on  growing  crops  or  otherwise  secured,  he  shall  upon  the 
payment  of  a  fee  of  twenty-five  dollars  certify  the  fact  that  he  has 
examined  and  approved  said  applications  and  notes  to  the  Secretary 
of  State,  who  shall  upon  an  application  of  said  persons  to  which 
application  shall  be  attached  the  said  certificate  of  the  Commis- 
sioner of  Insurance  and  Banking  penuit  said  company  to  incor- 
porate and  issue  to  it  a  charter,  A  certified  copy  of  the  charter 
shall  thereupon  be  filed  with  the  Commissioner  of  Insurance  and 
Banking  who  upon  the  payment  of  the  fees  required  by  law  shall 
issue  to  said  mutual  hail  insurance  (company  a  license  to  solicit 
and  transact  business  and  issue  policies  against  loss  or  damage  by 
hail.  Evfjry  person  making  application  for  insurance  Id  such  com- 
pany prior  to  the  granting  of  a  charter  to  such  company  and  sign- 
ing a  non-negotiable  promissorj'  note  shall  be  liable  upon  the 
note  upon  the  granting  of  a  charter  by  the  State,  and,  if  payment 
is  refused,  suit  may  be  brought  on  same  in  any  court  in  this  State 
having'  jurisdiction  of  the  amount  at  the  principal  office  of  said 
insurance  company.    (Id.,  Sec.  3.) 

AppUcatlon  for  Charter — ^What  It  BhaU  Show. 

203.  The  application  for  a  charter  shall  state  the  name  of  the 
corporation,  the  purpose  for  which  it  is  formed,  the  place  of  its 
principal  office,  the  term  for  which  it  is  to  exist,  the  number, 
name  and  residence  of  its  directors  for  the  first  year,  and  shall  be 
subscribed  and  acknowledged  by  seven  or  more  of  the  applicants. 
(Id.,  Sec.  4.) 

Organizktlon  and  QnallOaitioiu  of  OUcers  Mid  Directors. 

204.  Upon  the  issuance  of  a  charter  by  the  Secretarj'  of  State 
to  such  mutual  hail  insurance  company  the  persons  making  appli- 
cation for  such  charter  shall  constitute  a  board  of  directors  for 
the  first  year,  which  hoard  of  directors  shall  consist  of  not  less  than 
seven  persons,  ail  of  whom  shall  be  residents  of  this  State,  The 
officers  of  such  company  shall  be  such  as  may  be  provided  by  the 
by-laws,  and  the  treasurer  or  the  secretary  and  treasurer,  if  such 
offices  should  be  combined  in  one,  shall  execute  a  bond  in  the  sunt 
of  ten  thousand  dollars  payable  to  the  Commissioner  of  Insurance 
and  Banking  and  his  successors  in  office,  conditioned  for  the  faith- 
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ful  performance  of  his  duties,  and  that  he  will  account  for  all 
moneys,  notes  or  other  assets  that  may  come  into  his  hands,  said 
bond  shall  be  signed  by  two  or  more  good  and  solvent  sureties  or 
be  executed  by  a  guaranty  company  authorized  to  do  business  in 
this  State,  and  shall  be  approved  by  the  -Commissioner  of  Insur- 
ance and  Banting.    (Id.,  Sec.  5.) 

What  Policy  Shall  Contain— Bigger  IiOsa«a  Than  the  Sum  of  All  Premiums 
Shall  Be  Paid  By  Propmtionale  Shkres. 

205.  Mutual  hail  insurance  companies  organized  under  the  pro- 
visions of  this  act  may  issue  policies  on  growing  crops  of  alt  kinds 
against  loss  or  damage  by  hail  only.  Any  person  desiring  insurance 
in  such  company  shall  make  application  on  blanks  furnished  by 
the  company  and  shall  pay  the  full  amount  of  the  premium  in  cash 
or  secured  notes.  Provided,  that  no  contract  shall  be  made  pro- 
viding for  payment  of  any  obligation  by  the  insured  or  for  suit  on 
any  such  obligation  of  the  insured,  except  those  given  by  the  char- 
ter members  referred  to  in  Section  3  of  this  act,  in  any  county  other 
than  the  county  in  which  the  insured  has  his  domicile.  In  case  the 
whole  amount  of  the  premium  collected  by  such  company  for  any 
one  year  shall  be  insufficient  to  pay  all  losses  occurring  during  said 
year,  after  paying  the  necessary  expenses  for  said  year,  the  persons 
insured  by  such  company  shall  receive  their  proportionate  share  of 
the  sums  realized  from  said  premiums  after  deducting  the  expenses 
therefrom,  in  full  satisfaction  of  their  losses,  and  no  member  shall 
be  liable  to  the  company  or  to  any  other  person  for  more  than  the 
premium  which  shall  be  paid  by  him  or  secured  to  be  paid  by  him 
in  making  his  application  for  insurance.     (Id.,  Se^.  6.) 


206.  All  companies  incorporated  under  this  act  shall  set  aside 
sixty  per  cent  of  all  premiums  collected  as  a  policyholders'  fund 
for  the  payment  of  losses,  which  fund  shall  be  used  for  no  other 
purpose,  and  the  remainder  of  the  gross  premiums  collected  shall 
be  used,  if  needed,  for  paying  the  expenses  of  said  company,  and 
if  not  needed  for  such  purpose,  such  remainder  not  so  used  shall 
be  added  to  the  policyholders'  fund  at  the  end  of  the  current  year, 
and  if,  at  the  end  of  such  current  year,  the  total  of  said  policy- 
holders' fund  has  not  been  appropriated  or  necessary  in  the  pay- 
ment of  losses  to  policyholders,  then  such  amount  of  said  fund  so 
remaining  may  be  invested  in  first  mortgage  notes  on  lands  in  this 
State,  said  investment  not  exceeding  fifty  per  cent  of  the  value  of 
said  lands,  or  in  bonds  of  this  State,  or  in  county,  city,  town  or 
school  district  bonds  of  this  State ;  provided,  said  bonds  have  been 
approved  by  the  Attorney  General,  which  funds  or  securities  shall 
be  deposited  in  trust  for  said  policyholders  with  any  bank  approved 
by  the  Commissioner  of  Insurance  and  Banking  as  a  reserve  fun^ 
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which  fund  may  be  used  for  the  payment  of  policyholders,  if  neces- 
flary,  in  case  of  excessive  and  unprecedented  losses,  and  such  com- 
pany may  collect  and  receive  the  interest  and  dividends  thereon  to 
be  used  in  defraying  the  expenses  and  paying  the  losses  of  said 
company.     (Id.,  Sec.  7.) 

Note, — The  company  has  the  ri(cl>t  to  sell  real  estat«  paper  in  which  its 
Burplus  is  invested  to  pay  policyholders  when  necessary  account  of  un- 
precedented losses.  Commissioner  may  require  losiiea  to  be  paid  out  of 
this  fund  to  be  submitted  to  him  for  approval  before  payment.  Commia- 
sioner  ia  authorized  to  designate  depository  for  the  funds  and  securities 
of  the  company.      (Opinion  of  Attorney  General,  October  18,  1915.) 

Ral«s  to  Be  Detemilnecl  and  Fixed. 

207.  The  board  of  directors  of  such  company  shall  have  the  au- 
thority to  fix  the  rates  to  be  charged  for  such  insurance,  and  may 
fix  at  their  discretion  different  rates  for  different  sections  of  the 
State  based  upon  the  frequency  of  hail  storms  in  such  sections. 
(Id.,  Sec  8.) 

Annual  Statement  of  CompMiies. 

208.  Every  such  corporation  shall,  on  or  before  January  1st,  or 
within  thirty  days  thereafter,  each  year  make  and  file  with  the  Com- 
missioner of  Insurance  and  Banking  a  report  upon  blank  forms  to 
be  furnished  by  such  commissioner,  which  report  shall  be  verified 
by  the  oath  of  the  secretary  of  such  corporation,  and  shall  show 
the  number  of  policies  issued  for  the  preceding  year,  the  number 
and  amount  of  losses  paid,  the  gross  nmount  received  from  pre- 
miums, the  amount  of  expenses  paid,  and  the  amount  set  aside  or 
invested  during  the  year  as  a  reserve  fund,  if  any,  and  the  books, 
records  and  documents  of  such  corporation  shall  be  subject  to  the 
inspection  and  examination  of  the  Attorney  General  or  the  Com- 
missioner of  Insurance  and  Banking.     (Id.,  Sec.  9.) 

Filing  Fees. 

209.  The  following  fees  shall  be  paid  by  companies  organized 
under  this  law :  In  addition  to  the  application  fee,  charter  fee,  to 
the  Secretary  of  State  when  charter  is  issued  $25.00,  annual  fran- 
chise tax  of  $50.00,  and  to  the  Commissioner  of  Insurance  and  Bank- 
ing for  filing  annual  statement,  $5.00,  certificate  of  authority  to 
corporation,  $1.00,  and  no  other  fees  shall  be  paid  by  said  com- 
panies.    (Id.,  Sec.  10.) 

Euergencr  CUoae. 

210.  The  fact  that  there  is  great  destruction  of  growing  crops 
in  this  State  by  hail,  and  that  there  is  no  law  under  which  mutual 
companies  for  the  insurance  against  hail  may  be  organized,  cre- 
ates a  public  necessity  and  an  emergency  which  requires  the  con- 
stitutional rule  that  bills  be  read  on  three  several  days  be  and  the 
same  is  hereby  suspended,  and  that  this  law  shall  take  effect  on  and 
after  its  passage,  and  it  is  so  enacted.     (Id.,  Sec.  11.)  ;lc 
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CHAPTER  IX 

RECIPROCAL  OR  INTER-INSURANCE— INDEMNITY  CON- 
TRACTS—AUTHORIZING AND  REGULATING 

Caption  to  Act  R^cnl^tlng  Certain  Indenmltj  ContirftctA. 

211.  An  act  authorizing  and  regulating  certain  classes  of  indem- 
nity contracts,  empowering  corporations  to  make  such  contracts, 
and  fixing  certain  fees  and  the  penalty  for  violation  thereof.  (Acts 
34th  Leg.,  Chap.  156,  Caption.) 

Note. — Act  is  unconstitutioDal.  ProviBions  construed.  (Opinion  of  At* 
tornej  Oenerel,  April  8,  1915.) 

Declaring  WIu>  Mar  Exchange  Reciprocal  or  Inter-InBonutce  iBdeniultr 
Contracts— Ufe  Inanrance  Excepted. 

212.  Individuals,  partnerships  and  corporations  of  this  State 
hereby  designated  subscribers  are  hereby  authorized  to  exchange 
reciprocal  or  inter-insuranee  contracts  with  each  other,  or  with  in- 
dividuals, partnerships  and  corporations  of  other  States  and  conn- 
tries,  providing  indemnity  among  themselves  from  any  loss  which 
may  be  insured  against  under  other  provisions  of  the  laws,  except- 
ing life  insurance.     {Acts  34th  Leg,,  Chap.  156,  See.  1.) 


213.  That  such  contracts  may  be  executed  by  a  duly  appointed 
attorney  in  fact  authorized  and  acting  for  such  Bubscribers.  The 
office  or  offices  of  such  attorney  may  be  maintained  at  such  place 
or  places  aa  may  be  designated  by  the  subscribers  in  the  power  of 
attorney.     {Acts  34th  Leg.,  Chap.  156,  Sec.  2.) 

Reqnialtea  ot  Declaration  to  Be  Filed  Bj  Attorney. 

214.  That  Bueh  subscribers,  so  contracting  among  themselves, 
shall,  through  their  attorney,  file  with  the  Insurance  Commissioner 
of  this  State  a  declaration  verified  by  the  oath  of  such  attorney  set- 
ting forth : 

(a)  The  name  or  the  title  of  the  office  at  which  such  subscribers 
propose  to  exchange  such  indemnity  contracts.  Said  name  or  title 
shall  not  be  so  similar  to  any  other  name  or  title  previously  adopted 
by  a  similar  organization,  or  by  any  insurance  corporation  br 
association,  as  in  the  opinion  of  the  Insurance  Commissioner  is  cal- 
culated to  result. in  confusion  or  deception.  The  ofiice  or  offices 
through  which  such  indemnity  contracts  shall  be  exchanged  shall 
be  classified  as  reciprocal  or  inter-insuranee  exchanges. 


exchanged. 
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(c)  A  copy  of  the  form  of  policy,  contract  or  agreement  under 
or  by  which  such  insurance  is  to  be  effected  or  exchanged. 

(d)  A  copy  of  the  form  of  power  of  attorney  or  authority  of 
sueh  attorney  under  which  such  insurance  is  to  be  effected  or  ex- 
changed. 

(e)  The  location  of  the  ofBce  or  offices  from  which  such  con- 
tracts or  agreements  are  to  be  issued. 

(f)  That  applications  have  been  made  for  indemnity  upon  at 
least  seventy-five  separate  risks,  aggregating  not  less  than  one-half 
anillion  d<dlaT8  as  r^resented  by  executed  contracts  or  bona  fide 
applications  to  become  concurrently  effective,  or  in  ease  of  liability 
or  compensation  insurance,  covering  a  total  payroll  of  not  less  than 
two  thousand  employes. 

(g)  That  there  is  on  deposit  with  some  State  or  national  bank 
as  a  depository  for  the  payment  of  losses  not  less  than  the  sum  of 
ten  thousand  dollars.     (Acts  34th  Leg,,  Chap.  156,  Sec.  3.) 

r  aa  Attomej  for  Servlc»— 

215.  That  concurrently  with  the  filing  of  the  declaration  pro- 
vided for  by  the  terms  of  Section  3,  hereof,  the  attorney  shall  file 
with  the  Insurance  Commissioner  an  instrument  in  writing,  executed 
by  him  for  said  subscribers,  conditioned  that,  upon  the  issuance  of 
certificates  of  authority  provided  for  in  Section  10  hereof,  service 
of  process  may  be  had  upon  the  Insurance  Commissioner  in  all 
suits  in  this  State  arising  out  of  such  policies,  contracts  or  agree- 
ments, which  service  shall  be  valid  and  binding  upon  all  subscrib- 
ers exchanging  at  any  time  reciprocal  or  inter-insurance  contracts 
through  such  attorney.  Three  copies  of  such  process  shall  be 
served,  and  the  Insurance  Commissioner  shall  file  one  copy,  for- 
ward one  copy  to  said  attorney,  and  return  one  copy  with  his  ad- 
mission of  service.     (Acts  34th  Leg.,  Chap.  156,  Sec.  4.) 

Attorney  Shall  File  St«t«inent  Under  Oath  Showing  Haziiaiuit  Indemnity 
Upon  Any  Single  Risk — Also  as  to  Single  Bisk  of  Any  SabscribcV 
Shall  Not  Be  Greater  Than  10  Per  Cent  of  His  Net  Wortb. 

216.  That  there  shall  be  filed  with  the  Insurance  Commissioner 
of  this  State  by  such  attorney  a  statement  under  the  oath  of  such 
attorney  showing  the  maximum  amount  of  indemnity  upon  any 
single  risk,  and  such  attorney  shall,  whenever  and  as  often  as  the 
same  shall  be  required,  file  with  the  Insurance  Commissioner  a 
statement  verified  by  his  oath  to  the  effect  that  he  has  examined 
the  commercial  rating  of  such  subscribers  as  shown  by  the  refer- 
ence book  of  a  commercial  agency  having  at  least  one  hundred 
thousand  subscribers,  and  that  from  such  examination  or  from  other 
information  in  his  possession  it  appears  that  no  subscriber  has  as- 
sumed on  any  single  risk  an  amount  greater  than  10  per  cent  of 
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the  net  worth  of  such  snbscriber.     (Acts  34th  Leg.,  Chap.  156, 
Sec.  5.) 

Reserre  to  Be  Hftlntetned. 

217.  That  there  shall  at  all  times  be  maintained  as  a  reserve 
a  Bum  in  cash  or  convertible  secaritieB  equal  to  50  per  cent  of  the 
aggregate  net  annual  deposits  eollected  and  credited  to  the  accoimts 
of  the  eubseribers  on  policies  having  one  year  or  less  to  run  and 
pro  rata  on  those  for  longer  periods.     For  the  purpose  of  said 

'  reserve,  net  annual  deposits  shall  be  construed  to  mean  the  advance 
payments  of  Bubscribers  after  deducting  therefrom  the  amounts 
specifically  provided  in  the  subscribers'  agreements  for  exp^scB 
and  reinsurance.  Said  sum  shall  at  no  time  he  less  than  ten  thou- 
sand dollars,  and  if  at  any  time  50  per  cent  of  the  aggregate  de- 
posits so  collected  and  credited  shall  not  equal  that  amount,  then 
the  subscribers,  or  their  attorney  for  them,  shall  make  up  any  de- 
ficiency.    (Acts  34th  Leg.,  Chap,  156,  Sec.  6.) 

AUantvy  Shan  Hak«  AnniuU  Reports  and  Fnmlsh  Addition*]  Informal 
tlOD — Shall  Be  Subject  to  EiamlnaUon. 

218.  That  such  attorney  shall  make  an  annual  report  to  the  In- 
surance CommisBioner  for  each  calendar  year,  which  report  shall 
be  made  on  or  before  March  the  Ist  for  the  previous  calendar  year 
ending  December  31,  showing  that  the  financial  condition  of  affairs 
at  the  ofBce  where  such  contracts  are  issued  is  in  accordance  with 
the  standard  of  solvency  .provided  for  herein,  and  shall  furnish 
such  additional  information  and  reports  as  may  be  required  to 
show  the  total  premiums  or  deposits  collected,  the  total  losses  paid, 
the  total  amounts  returned  to  subscribers,  and  the  amounts  re- 
tained for  expenses;  provided,  however,  that  such  attorney  shall 
not  be  required  to  furnish  the  names  and  addresses  of  any  sub- 
scribers. The  business  as  shown  at  the  office  of  the  attorney  thereof 
shall  be  subject  to  examination  by  the  Insurance  Commissioner. 
(Acts  34th  Leg.,  Chap.  156,  Sec.  7.) 

All  Corporations  Aotborlxed  to  ttzchaoge  Indemnity  Contract*. 

219.  That  any  corporation  now  or  hereafter  organized  under 
the  laws  of  this  State  shall,  in  addition  to  the  rights,  powers  and 
franchises  specified  in  its  articles  of  incorporation,  have  full  power 
and  authority  to  exchange  insurance  contracts  of  the  kind  and 
character  herein  mentioned.  The  right  to  exchange  such  contracts 
ifi  hereby  declared  to  be  incidental  to  the  purposes  for  which  such 
corporations  are  organized  and  as  much  granted  as  the  rights  and 
powers  expressly  conferred.     (Acts  34th  Leg,,  Chap.  156,  Sec.  8.) 


■i^^ 
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Attomejr  ProhlbiUd  From  Eichftngfng  Oontracto,  or  BolIciUng  for  or 
N«got,Ullng  Applicatlona  for  SMue,  Without  Oomplriug  With  This 
Act,  Under  Penalty. 

220.  That  any  attorney  who  shall,  except  for  the  purpose  oi 
applying  for  certificate  of  authority  as  herein  provided,  exchange 
any  contract  of  indemnity  of  the  kind  and  character  specified  in 
this  act,  or  directly  or  indirectly  Bolicit  or  negotiate  any  applica- 
tion for  same,  without  first  complying  with  the  foregoing  provisions, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  subjected  to  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars.  (Acts  34th  Leg.,  . 
Chap.  156,  Sec.  9.) 


221.  That  each  attorney  by  whom  or  through  whom  are  issued 
any  policies  of  or  contracts  for  indemnity  of  the  character  re- 
ferred to  in  this  act  shall  procure  from  the  Insurance  Commissioner 
annually  a  certificate  of  authority,  stating  that  all  of  the  require- 
ments of  this  act  have  been  complied  with,  and  upon  such  com- 
pliance and  the  payment  of  the  fees  required  by  this  act,  the  In- 
surance Commissioner  shall  issue  such  certificate  of  authority. 
The  Insurance  Commissioner  may  revoke  or  suspend  any  certificate 
of  authority  issued  hereunder  in  case  of  breach  of  any  of  the  con- 
ditions imposed  by  this  act  after  reasonable  notice  has  been  given 
said  attorney,  in  writing,  so  that  he  may  appear  and  show  cause 
why  aetioa  should  not  be  taken.  Any  attorney  who  may  have 
procured  a  certificate  of  authority  hereunder  shall  renew  same  an- 
nually thereafter;  provided,  however,  that  any  certificate  of  au- 
thority shall  continue  in  full  force  and  effect  until  the  new  cer- 
tificate of  authority  is  issued  or  specifically  refused.  (Acta  34th 
Leg.,  Chap.  156,  Sec.  10.) 


222.  That  such  attorney  shall  pay  as  a  fee  for  the  issuance  of 
the  certificate  of  authority  herein  provided  for  the  sum  of  twenty 
dollars,  which  shall  be  in  lieu  of  all  license  fees  and  taxes  of  what- 
soever character  in  this  State.     (Acts  34th  Leg.,  Chap.  156,  Sec.  11.) 

InanrMice  Laws  Do  Not  Applf  to  Eichange  of  Indemnity  Contracts, 

223.  That  except  as  herein  provided  no  insurance  law  of  this 
State  shall  apply  to  the  exchange  of  such  indemnity  contracts  un- 
less they  are  specifically  mentioned.     (Acts  34th  Leg.,  Chap.  156, 

Sec.  12.) 

Repealing  Chapter  lOg,  General  liaws,  ThlKythlrd  Legislature. 

224.  That  Chapter  109,  General  Laws  of  the  State  of  Texas, 
passed  at  the  Regular  Session  of  the  Thirty-third  Legislature,  be 
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and  the  seme  is  hereby  repealed,  and  all  other  laws  and  parts  of 
laws  in  conflict  with  this  act  are  hereby  repealed.  (Acts  34th 
Leg.,  Chap.  156,  See.  13.) 

Emergencr  Cbuise  to  Reciprocal  Act, 

225.  There  being  no  law  now  existing  in  this  State  adequately 
covering  the  subject  of  reciprocal  insurance,  creates  an  emergency 
and  an  imperative  public  necessity  requiring  that  the  constitu- 
tional rule  requiring  bills  to  be  read  on  three  several  days  be  sus- 
pended, and  that  this  act  become  a  law  from  and  after  its  passage. 
(Acts  34th  Leg.,  Chap.  156,  Sec.  14.) 

CHAPTER  X 

PRINTERS'  MUTUAL  FIRE  AND  STORM  INSURANCE 
ASSOCIATIONS 

Printers'  Hntnal  Fire  and  StDRn  Insonuice  Ass«>cUtlons — ntree  or  More 
Persons   to  Organize — No  Capital  Stock. 

226.  Private  "corporations  may  be  created  within  this  State  by 
the  voluntary  association  of  three  or  more  persons  for  the  organi- 
zation of  printers'  mutual  fire  and  storm  insurance  associations 
without  an  authorized  or  subscribed  capital  stock ;  and  for  the 
purpose  of  insuring  against  loss  by  fire  or  storm,  only  such  prop- 
erty as  may  be  owned  and  operated  for  the  purpose  of  publishing 
daily,  weekly  or  other  periodical  newspapers,  or  such  as  may  be 
incident  thereto,  or  conducting  job  printing  offices.  (B.  S.,  Art. 
4919.) 

HuBt  Have  Certificate  of  Aathortty,  Make  Reports  and  Pay  Certain  Fees. 

227.  Before  beginning  operations  the  company  provided  for  in 
this  act  must  obtain  from  the  Commissioner  of  Insurance  and  Bank- 
ing a  certificate  of  authority  such  as  is  issued  to  mutual  fire  and 
tornado  insurance  companies  doing  business  in  this  State,  first 
making  a  showing  to  said  commissioner  that  the  company  has  fully 
complied  with  all  the  requirements  of  law  ^applicable  to  such 
mutual  fire  and  tornado  insurance  companies ;  provided,  that  no 
officers  of  printers'  mutual  fire  and  storm  insurance  associations 
shall  be  required  to  give  a  bond  except  the  treasurers  thereof,  who 
shall  annually  file  a  bond  with  good  securities  and  in  amount  to  be 
approved  by  said  commissioner.     (R.  S.,  Art.  4920.) 

Shall  Report  Annnallr. 

228.  All  printers'  mutual  fire  and  storm  insnrance  associations 
and  all  mutual  fire  and  tornado  insurance  companies  which  trans- 
act business  in  only  one  county  shall  report  annually  on  or  before 
the  last  day  of  February  to  said  commissioner  on  blanks  prepared 
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by  him  and  pay  to  said  commissioner  as  a  fee  for  filing  tbe  same 
the  sam  of  $5.00,  and  sach  aaaociation  ghall  not  be  repaired  to  pay 
the  annual  franchise  tax  collected  of  othei^  corporations  under  the 
laws  of  this  State.    (R.  S.,  Art.  4921.) 

ARSON  AND  WILLFUL  BURNING 

Burning  Personal  Pn^ierty  tasnred. — If  any  person,  with  intent 
to  defraud,  shall  willfully  bum  any  personal  property  owned  by 
himself,  which  shall  be  at  the  time  insured  against  loss  or  damage 
from  fire,  he  shall  be  punished  by  confinement  in  the  penitentiary 
not  less  than  two  nor  more  than  five  years.  (Art.  1220,  Crim.  Stat, 
1916.) 

Owner  Mfty  Destn^,  Except  When. — ^The  owner  of  a  house  may 
destroy  it  by  fire  or  explosion  without  incurring  tbe  penalty  of 
arson,  except  in  the  eases  mentioned  in  the  succeeding  article. 
(Art.  1207,  Crim.  Stat.,  1916.) 

Exoeptioiu. — When  a  house  is  within  a  town  or  city,  or  when  it 
is  insured  or  when  there  is  within  it  any  property  belonging  to 
,  another,  or  when  there  is  apparent  danger  by  reason  of  the  burning 
thereof,  that  the  life  or  person  of  some  individual,  or  the  safety 
of  some  house  belonging  to  another  will  be  endangered,  the  owner, 
if  he  burn  the  same,  is  guilty  of  arson,  and  shall  be  punished  ac- 
cordingly.    (Art.  1208,  Crim.  Stat.,  1916.) 

Case  Law. — ^In  a  prosecution  for  the  burning  of  a  building  to 
secure  the  insurance  thereon,  it  must  be  shown,  where  the  ac- 
cused was  not  the  owner,  that  he  knew  of  the  insurance,  and  that 
he  burned  the  building  at  the  instigation  of  the  owner  or  some 
one  else  to  defraud  the  insurance  company.  Moore  vs.  State  (Crim. 
App.),  146  S.  "W.  183. 

Under   Pen.   Code.    1911,   Arts.    1200.  authorized   to   do   buBlnesB   within   the 

1207.  1208,  an  Indictment  charging  one  state. — Arnold  v.  State,  168  B,  W.  123, 

with    procuring    another    to    burn    hla  __                   ....         .       ^ 

houBe.    which    wai    ln=ured.    need    not  Wh|"   an  indictment    charging   tb« 

allege    that   the    person    who    set    flre  defendant   with   procuring   another   to 

to  the  house  knew  that  it  was  Insured.  J'"'"    ^la    insured    house,    alleged    that 

-Arnold  V.  State.  168  S.  W.  122.  }]":  w«'nB-_,flre  to  Uie  houae  was  ma- 

An     indictment    charging     one     with    ,  !'=''"'?:    "^    that    the    defendant    paid 

procuring  another  to  set  Are  to  his  In-  the   other   a.  certain   sum    of   money  In 

Bured    house,    contrary    to    Fenal    Code  ""other    county,     the    atate     need    not 

1911,  I   1208,  need  not  allege  by  whom  P'O""    those    allegations,    which    ware 

or   by   what  authority   the   house  was  "'^'^  surpl  usage  .—Id. 

Insured. — Id.  In    a.    prosecution    of    defendant    for 

Under  Pen.  Code  1911,  Art,  1208,  mak-  procuring  another  to  burn  hie  Insured 

ing  one  who  buma  hla  own  house,  which  hciuse,    evidence    of   the    circumstances 

la   insured,   guilty   of   arson,   It   Is   not  attending  the  Issuanco  and  assignment 

necessary  that  the  property  woa  burned  of  the  policy,  and   the  defendant's  at- 

with   Intent    to   defraud    the    Insurance  tempt    to    collect   the    policy   after    the 

company,  and  therefore  the  state  need  Are,  held  aufflclent  to  render  the  policy 

not    prove    that   the    Insurance    policy  and  assignment  admlaslble, — Arnold  v. 

was  valid  or  was  Issued  by  a  company  State,   ISS  S,  W.  122. 

Frsudulent  Insuranioe. — If  any  person  shall  cause  insurance  to 
be  made  in  this  state  upon  any  merchandise  or  other  commodity 
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represented  to  be  already  shipped,  or  about  to  be  shipped,  at  any 
place,  whether  within  this  state  or  out  of  it,  and  shall,  with  the 
intent  to  defraud  the  ingnrer,  ship  articles  of  value  less  than  one- 
half  the  represented  value  of  those  insured,  or  of  a  different  kind 
from  those  insured,  he  shall  be  punished  by  fine  in  a  sum  not  ex- 
ceeding the  amount  for  which  such  merchandise  or  commodity 
may  be  insured.     (Art.  967,  Crim.  Stat.,  1916.) 


^abyGoO»^lc 
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UFE  INSURANCE 

The  contract  of  life  insurance  is  a  mutual  agreement  by  which 
one  parly  undertakes  to  pay  a  ^ven  sum  upon  the  happening  of 
a  particular  event  contingent  upon  the  duration  of  human  life  in 
consideration  of  the  payment  of  a  smaller  sum  immediately,  or  in 
periodical  payments.     (25  Cyc.  697.) 

CONTROL  AND  REGULATION  IN  GENERAL 

What  Ar«  InanraQce  Companies? — It  has  been  held  that  a  cor- 
poration organized  to  provide  for  its  members  during  life  and  their 
families  after  death,  providing  in  its  constitution  and  by-laws, 
for  the  payment  at  death  of  a  certain  sum,  in  consideration  of  a 
membership  fee  and  certain  future  assessments,  applicants  being 
examined  by  a  physician  before  becoming  members,  the  ofScers  and 
agents  receiving  good  salaries,  was  not  a  corporation  for  benevolent 
purposes  within  the  meaning  of  the  statute,  but  an  insurance  com- 
pany, and  amenable  to  all  the  provisions  relating  to  such  com- 
panies.' 

Oonstraction  of  Foreign  Insnruice  Statntei. — Where  a  suit  in- 
volves the  construction  of  a  statute  of  another  state,  it  will  be 
construed  as  a  domestic  statute,  the  decisions  of  the  foreign  state 
being  considered  for  such  light  as  they  may  throw  on  the  ques- 
tion.' 

INSURANCE   COMPANIES 

Fordgn  Oompanies — Inoorporatlon,  Organisation  and  JSxiBtence 
—Statutory  B^rnlationB. — Foreign  insurance  companies  desiring  to 
do  business  in  this  state  shall  famish  a  sworn  statement  by  the 

00>VBO£     AVD     mBaOKATZOV     or       tor     benevolent     purposea     within     IhB 
meanlnK   of  Rev.  ~         "'"     ""     


company,  and  am6n&bla  to 
all    the    provlBlons    relating    to    such 
WliM  An  bsniknoa  OoBapaalM.  companies. — Ftu-mer  v.   State,  T  S.  W. 

220. 
1.     A   corporation    org-anlzea    to   pro- 
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their    famlllea   after    death,    provided. 

In    Its    cotiHtltutlon    and    by-lawa.    for  *  *•* 

the  payment  at  death,  of  a  certain  aum.  ^     y,^^^^   ^   ^„,j   ,„volve«    the   con- 

In   coneldoratlon   of  a   membership   fee  structlon  of  a  atatule  of  another  atate, 

and   certain   future  aseesBnienta.     Ap-  it    will    be    conatrued    as    a    domeatle 

pllcanta  were  obliged   to  be  examined  atatute.   the   declBlone   of   the   foreign 

by  a  physician  before  becoming  room-  atate   being   construed   for   such   light 

hers.     The  oBlcera  and  agenta  of  the  as   they   may   throw   on   the   queatlon. 

corporation      received      good      salarlea.  — New   York   Life   Ins.  Co.    v.   EngUah. 

Held,    that   It   wa«   not   a   corporation  ST  3.  W.  Bg4,  85  Tex.  181. 
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president,  vice-president,  treasurer  or  secretary  of  sueh  company 
to  the  Commissioner  of  Insurance  showing  t 

The  name  of  the  company ;  the  amount  of  the  capital  stock ;  the 
amount  of  the  capital  stock  paid  up;  the  assets  of  the  company j 
amount  of  liabilities  of  the  company;  losses  adjusted  and  due; 
losses  adjusted  and  not  due;  losses  adjusted;  losses  in  suspeuBe. and 
.  for  what  cause ;  all  other  claims  against'  the  company,  describing 
same.  (Art.  4765,  Rev,  St.,  1911.)  Such  statement  shall  be  ac- 
companied by  a  certified  copy  of  its  articles  of  incorporation,  with 
all  amendments  and  by-laws,  together  with  names  and  residences 
of  each  of  its  officers  and  directors — all  sworn  to  under  the  hand 
of  the  president  or  secretary  of  the  company.  (Art.  4766,  Rev. 
St.,  1914.)  Each  such  foreign  insurance  company  must  be  pos- 
sessed of  at  least  $100,000  paid  up  in  cash  money  capital  stock. 
All  mutual  companies  must  be  possessed  of  at  least  $100,000  of  net 
surplus  assets  invested  according  to  law.  (Art.  4767,  Rev.  St. 
1914.) 

Foreign  Companies — Shall  File  Power  of  Attorney — Statntory 
Rt^nlatioiu. — ^Each  life  insurance  company  doing  business  in  this 
state  must  file  a  power  of  attorney  with  the  Commissioner  of  In- 
surance empowering  him  to  accept  service  for  it  in  any  suit  that 
may  be  pending.     (Art.  4773,  Rev.  St.  1914.) 

btvestment  in  Texas  Secorities — Statntory  Re{n>lAUons. — All  life 
insurance  companies  transacting  business  in  this  state  shall  invest 
in  Texas  securities  and  Texas  real  estate  a  sum  of  money  equal 
to  at  least  seventy-five  pet  cent  of  the  aggregate  amount  of  legal 
reserve  required  by  law.  (Art.  4775-4790,  Rev.  St.  1914.)  This  . 
does  not  apply  to  fraternal  beneficiary  associations  or  to  companies 
the  total  amount  of  whose  Texas  reserves  does  not  exceed  $5000. 

Foreign  Aanssment  Oompanies — Statntoiy  Regulations. — ^Foreign 
companies  having  cash  assets  of  not  less  than  $100,000,  invested 
according  to  the  laws  of  this  state  may  be  licensed  to  do  business 
in  Texas  subject  to  the  provisions  of  Chapter  4,  Art.  4791-4793, 
Rev.  St.  1914.  Such  a  company  must  first  file  with  the  Commis- 
sioner of  Insurance  the  following  ■  A  copy  of  its  charter ;  a  power 
of  attorney  to  the  Commissioner  of  Insurance:  a  sworn  certificate 
that  it  is  paying  and  has  paid  for  the  past  twelve  months  the  full 
amount  named  in  its  policies ;  a  sworn  statement  of  its  business 
for  the  previous  fiscal  year  ending  December  31st;  certified  copy 
of  its  constitution  and  by-laws  and  a  copy  of  its  policy  and  appli- 
cation ;  a  certificate  from'  the  proper  authority  of  its  home  state 
that  it  is  legally  entitled  to  do  business  there  and  has  at  least 
$100,000  surplus  assets  subject  to  its  indebtedness.  An  annual 
report  is  also  required.  (See  National  Life  Assn.  v.  Hagelstein, 
156  S.  W.  353.)  The  provisions  of  this  chapter  do  not  apply  to 
mutual  benefit  associations. 
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Ofliieral  Statntoiy  Begmlatioiis  as  to  All  Foreign  Oarporationi. — 

The  proviBioEB  of  Title  71  of  the  Revised  Statutes,  entitled  "General 
Provisions"  are  conditions  upon  which  foreign  insurance  corpora- 
tions shall  be  permitted  to  do  business  within  this  state  and  such 
corporations  are  held  to  bare  assented  thereto  as  a  condition  prece- 
dent to  their  right  to  engage  in  such  business  in  the  State  of  Texas. 
(Art.  4972,  Rev.  St.  1914.') 

Foreign  Oorporstiom — (A)  Aa  to  What  Conititntes  Doing  Btui- 
ness.— Selling  stock  of  a  foreign  corporation  in  Texas  and  taking 
notes  for  the  price  has  been  held  not  to  constitute  the  doing  of 
business  in  Texas  by  the  corporation  without  having  complied  with 
the  Texas  statutes.* 

(B)  Application  of  Local  Laws.-^Foreign  assessment  companies 
are  snbject  not  only  to  the  provisions  of  the  particular  chapter 
governing  them  (Art.  4791,  Rev.  St.  1914)  as  to  obtaining  a  license 
to  do  business  in  Texas  but  are  subject  to  other  regulatory  statutes.' 
The  policies  of  such  companies  are  governed  by  the  laws  of  Texas 
notwithstanding  stipulations  to  the  contrary  {Art.  4950,  Rev,  St, 
1914)  and  are  not  voidable  on  the  groimd  of  misrepresentation  ex- 
cept as  are  the  policies  of  other  companies  as  set  out  in  the  title 
"General  Provisions,"  of  the  Revised  Statutes.' 

(0)  Issuance  of  License. — Mandamus  will  lie  to  compel  the  In- 
surance Commissioner  to  issue  a  certificate  to  a  foreign  insurance 
company  where  it  is  his  clear  ministerial  duty  to  do  so.'    The  fact 


3.  Act  May  IT,  1907  (Laws  1S07,  p.  . 
479,  cli.  18}  provides  for  Che  levy  of 
occupation  taxefi  foi  the  year  1908  and 
annually  ihereafCer:  the  tax  each  year 
to  be  levied  on  the  gross  recoIpCs  for 
the  preceding  year.  Such  act  went 
into  effect  August  11.  1907.  Held,  that 
the  tax  assessed  for  1908  on  an  In- 
surance company  was  not  a,  tax  upon 
the  grass  receipts  of  the  company  for 
190T.  (luring  which  year,  up  to  August 
14th,  the  rate  prescribed  by  a  previous 
law  prevailed,  but  that  It  was  an  oc- 
cupation tax  for  1908  merely  based 
upon  the  receipts  of  1907.  and  af- 
fected In  no  way  by  the  tax  payable 
In  1907.— Kansas  City  Life  Ins.  Go.  v. 
L«ve.  109   S.  W.   8«a,   101  Tex.  6S1. 


panles  should  be  subject  only  to  the 
provisions  of  the  chapter,  related  only 
to  proceedings  for  obtaining  license 
to  do  business  In  Texas,  and  did  not 
prevent  the  application  to  them  of 
other  regulatory  statutes.— National 
Life  ASB'n  v.  Hagelsteln,  IGE  S.  W. 
353.  See  28  Cent,  Dig.  Insurance,  t  11. 
a.  Under  Rev.  Civ.  St.  1911.  Art 
494T,  foreign  assessment  insuraac* 
companies  writing  Insurance  In  Texaa 
are  subject  to  Rev.  Civ.  St.  1911.  -ArU. 
ieiT-4960.  which  contain  most  of  the 
provisions  of  Acts  ZSth  Leg.  ch.  S9, 
regulating    Insurance. — Id. 


paaiea  and  TIMt  Amenta.  (1)  Wliat 
OoDstltntea  "I>oliig  SiulaMS."  (■•• 
a>  Orat.   Dtf-  mauano*,  fl7,) 

4.  Selling,  In  Texas,  stock  of  a 
foreign  corporation,  and  talcing  notes 
for  the  price,  held  not  to  constitute 
the  doing  of  business  In  Texas  by  the 
corporation  without  having  compiled 
with  the  Texas  statutes. — Hughes  v. 
Four  States  Life  Ins.  Co..  164  3.  W.  S9S. 

17^(8)    Applloatlon    of    btoal    X«w«. 
(BM  as  OsBt.  Mg.  msuranosw  t  U.) 

5.  Rev.  Civ.  St.  1911.  Art.  4791,  de- 
claring that   foreign  assessment  corn- 


reign  1 


ance  company  entitling  It  to  do  bus- 
iness In  the  State,  mandamus  will  lie 
to  compel  Its  issuance,  and  the  fact 
that  the  insurance  company  had  not 
complied  wich  a  scatute  which  It  claim- 
ed was  unconstitutional  will  not  de- 
feat Jurisdiction,  since  the  constitu- 
tionality of  the  act  may  be  determined 
In  that  proceeding.— Metropolitan  Life 
Ins.  Co.  V.  Love.  108  S.  W.  831,  101 
Tex,  444,  rehearing  denied  108  S.  W- 
11E7,   101   Tex,   444. 
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that  the  company  had  not  complied  with  a  statute  which  it  claimed 
was  unconstitntional  will  not  defeat  jurisdiction,  since  the  cooBti- 
tationality  of  the  act  may  be  determined  in  that  proceeding.'  But 
mandsmos  will  not  lie  to  compel  the  commissioner  to  issue  the  oer- , 
tificate  before  he  has  completed  his  investigation  enjoined  under 
the  statute,  and  his  action  is  discretionary,  there  being  no  absolute 
ministerial  duty  on  him.*  It  must  appear  that  the  acts  requested 
are  imperatively  required  by  law  before  mandamus  can  issue." 

(D)  Segnlstiim  of  Looal  AgeutB. — The  statutory  regulations  re- 
quiring agents  to' procure  certificates  of  authority  from  the  Com- 
missioner of  Insurance  before  soliciting  risks  has  no  application 
to  agents  of  foreign  insurance  companies  selling 'the  company's 
stock  in  Texas." 

(E)  Acttoni. — ^It  has  been  held  that  the  fact  that  the  insurer  ia 
a  foreign  corporation,  domiciled  in  another  state  does  not  deprive 
a  court  of  equity  in  Texas  of  jurisdiction  of  a  suit  to  determine 
whether  a  policy  has  been  in  fact  forfeited  or  is  still  in  force  and 
to  pass  a'  decree  determining  the  status  of  the  parties  thereto.^*  A 
motion  to  quash  service  of  citation  on  an  agent  on  the  ground  that 
he  was  not  the  agent  of  the  company,  was  properly  overruled  where 
it  was  not  shown  that  plaintiffs  bad  knowledge  of  the  revocation 
of  a  power  of  attorney  given  the  agent  some  years  before  and 
filed  in  the  Department  of  Insurance,  it  appearing  that  the  agent 


8.  Under  Rev.  St.  18SG,  Arts  3048, 
3060,  30CI,  1012,  provIdlDK  that  a  (or- 
elKn  Insurance  company,  as  a  condl- 
tloD  of  doing-  bualnesB  In  the  State. 
must  comply  trltti  all  the  require- 
ments or  law,  and  furnish  a  statement 
givlns  certain  Information,  and  obtain 
a  csrtlflcate  from  the  Insurance  com- 
mlsBloner,  who  Is  vested  with  dla- 
cretlonary  power,  as  shown  by  article 
3048.  providing  that  the  commissioner 
"be  satis  Red  that  such  company  has 
fully  and  in  good  faith  compiled  with 
all  requirements  of  the  law  and  Is 
posBeeaed  of  the  amount  of  capital 
stock  required  by  law'"  and  further 
authorldDK  the  commissioner  Co  "make 
or  cause  to  be  made  such  examinations 
Into  the  affairs  of  the  company  as  he 
may  deem  prudent,"  mandamus  will 
not  lie  to  compel  the  commlasloner  to 
Isaue  the  certificate  before  he  haa  com- 
pleted his  Inveatlg-atlon,  aa  his  action 
Is  discretionary,  and  there  Is  no  abso- 
lute ministerial  duty  on   him, — Id, 

9.  Before  mandamus  con  Issue  to 
compel  the  commlasloner  of  banking 
and  Insurance  to  Issue  a  license,  etc.. 
It  must  appear  that  the  acts  are  Im- 
peratively required  of  him  by  law. — 
Trinity  IJfe  ft  Annuity  Society  v. 
LovB,    IIG   S.   W.    2S,   102   Tei.   277. 


Itt.  Rev.  St.  Art,  SOSt.  requiring  da- 
poslta  to  secure  payment  of  their 
policies  to  be  made  by  Inaurance  com- 
panies organised  under  the  lawa  of 
foreign  countries  and  of  those  orga- 
nized in  states  requiring  deposits  from 
insurance  companies  organlied  in  thla 
state,  does  not  apply  to  corporations 
created  under  the  laws  of  any  state 
of  the  United  States,  unless  the  laws 
of  any  such  state  require  a  deposit 
from  such  companies  organized  in  this 
State.  Judgment,  Sleders  v.  Merchants' 
Life  Ass'n  of  United  States,  51  3.  W. 
GIT,  reversed. — Selders  v.  Merchants' 
Ufe  Ass'n  of  the  United  States,  E4  8. 
W.  TGB,  93  Tex.  1B4. 

28 — (G)  Ap^ointmeBt  and  B«fnlatJon 
of  Looal  Arests.  (■••  M  Osat.  Dif. 
laranaoa,  f  H.) 

II.  Rev.  St.  1911.  Arts.  43S0,  4BS1, 
requiring  agents  of  Insurance  com- 
panies to  procure  cerClflcates  of  au- 
thority from  the  commissioner  of  In- 
surance and  banking  before  soliciting 
risks,  and  receiving  applications,  etc., 
has  no  M>pIlcatlon  to  agents  of  a  for- 
eign Insurance  company  selling  the 
company's  stock  In  Texas. — Hughes  v. 
Four  SUtes  Life  Ins.  Co.,  164  S.  W, 
898.     See   28   Cent    Dig.   Insurance,    I 
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had  continued  to  receive  premiuma  and  waa  appointed  by  the  com- 
pany to  adjust  the  loss." 

Inoorporation  of  Home  Ixuiirsnoe  Companies — Statutory  Begula- 
tions. — Any  number  of  persons  desiring  to  form  a  company  for 
the  purpose  of  transacting  insurance  business  shall  adopt  and  sign 
articles  qt  incorporation,  and  submit  the  same  to  the  Attorney 
General;  and,  if  said  articles  shall  be  found  by  him  to  be  in  ac- 
cordance with  the  law  of  this  state,  and  of  the  United  States,  he 
shall  attach  thereto  his  certificate  to  that  effect,  whereupon  such 
articles  shall  be  deposited  with  the  Commissioner  of  Insiu-ance  and 
Banking.     (Art.  4705,  Rev.  St.  1914.) 

This  article  in  its  origin  was,  as  in  its  language  it  is,  a  general 
provision  applicable  to  all  insurance  corporations,  except  such  as 
may  be  excluded  by  Articles  4793,  4830,  4855  and  4860,  Kev.  St. 
1914.     (State  vs.  Burgess,  109  S,  W.  923,  101  Texas  524.) 

The  articles  of  incorporation  shall  contain :  (1^  The  name  of  the 
company;  (2)  the  place  of  the  principal  business  office;  (3)  the 
kind  of  insurance  to  be  transacted ;  (4)  the  amount  of  capital  stock, 
.  to  be  in  no  case  less  than  one  hundred  thousand  dollars.  (Art. 
4706,  Rev.  St.,  1914.)  The  Commissioner  of  Insurance  shall  then 
examine  into  the  company  and  the  company  must  certify  under 
oath  that  the  capital  is  bona  fide  its  property.  The  stock  shall  be 
divided  into  shares  of  one  hundred  dollars  each,  and  the  capital 
stock  shall  consist  of  (1)  lawful  money,  (2)  bonds,  state,  county, 
city  or  national  bank  stock  or  (3)  in  first  mortgages  on  real  estate. 
The  surplus  money  of  a  company  may  be  invested  in  or  loaned 
upon  the  pledge  of  stocks,  bonds  of  the  United  States  or  any  of 
the  states  or  those  of  any  solvent  dividend  paying  corporations  or 
in  bills  of  exchange.  (Art.  4712,  Rev.  St.  1914.)  The  affairs  of  the 
company  shall  be  managed  by  not  more  than  thirteen  and  not 
fewer  than  seven  directors,  who  shall  choose  a  president  and  other 
officers. 

"The  laws  relating  to  andgoveming  corporations  in  general  shall 
apply  to  and  govern  insurance  companies  incorporated  in  this  state 
in  80  far  as  the  same  may  not  be  inconsistent  with  the  provisions  of 
this  title."     (Arts.  4723-4733,  Rev.  St.  1914.) 

M— (0)  Aottona.   (■••  08  Out,  Dlf.  Xn.  continued    to    receive    premiums,    ajiil 

•nTMM*,  (  33.)  waa  appointed   by   the  compEuiy  to  ad- 
just  the   loss.— Aetna  Lite   Ina.   Co.   v. 

la.     In   an   action   against  a   forelsn  Hanna.    IT    S.  W.    3G. 

life    insurance   company,   a   motion   to  la.    The  fact  that  Insurer  Is  a  for- 

quash  service  of  citation  on  defendant's  efgn  corporation,    domiciled   In  another 

agent,  on  Che  ground  that  he   waa  not  state,     does    not     deprive    a    court     of 

Its     agent,     was     properly      overruled,  equity    In    Texas    of    Jurisdiction    of   a 

where  It  was  shown  thai  plalntlllB  or  suit  to  determine  whether  a  policy  haa 

the  BsBured  had  knowledge  of  the  re-  been   In    fact    forfeited    or   la   still   In 


T  of  attorney  to  ae-  force,  and  to  pass  a  decree 

cept    service    of    process    for    It,    given  the  aCatim  of  the  parties  thereto. — Roy- 

the  agent  some  years  before,  and  nied  al  Fraternal  Union  v,  Xiundy.  113  3.  W. 

in  the  department  of  Insurance  slatls-  ISE.      See    12    Cent.    Dig.    Corporation, 

ttCB,    and    It    appeared    that    the    agent  !I   ZGIl,   2BT2.   ZG9B-SeO0. 
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Life,  Health  and  Accident  Insurance  Oompaniee — Statatory  Beg- 
nlatloiu. — Any  three  or  more  citizens  of  this  state  may  associate 
themselves  together  and  form  a  company  to  transact  any  one  or 
more  of  these  different  kinds  of  insurance  and  the  signed  and  ac- 
knowledged articles  of  incorporation  shall  contain  (a)  the  name 
and  residence  of  each  one  of  the  incorporators,  (b)  the  name  of 
the  company,  (c)  location  of  home  office,  (d)  kind  of  insurance  to 
be  transacted,  (e)  amount  of  capital. stock,  to  be  not  less  than 
$100,000,  (f)  period  of  time  it  is  to  exist,  (g)  number  of  shares  of 
capital  stock,  (h)  other  provisions  which  incorporators  may  deem 
proper  to  insert.  (Art.  4725,  Rev.  St.  1914.)  These  articles  shall 
be  filed  with  the  Commissioner  of  Insurance  who  shall  submit  them 
to  the  Attorney  General  for  approval.  If  they  are  approved  they 
are  then  filed  and  recorded  and  the  new  company  may  then  com- 
plete its  organization.  (Art,  4726,  Rev.  St.  1914.)  After  this  is 
done  the  Insurance  Commissioner  then  makes  a  thorough  exam- 
ination and  if  satisfied  be  issues  a  certificate  of  authority  to  the 
company  to  transact  the  kind  of  insurance  desired  in  this  state. 
(Art.  4728,  Rev.  St.  1914.)  The  company  may  sue  or  be  sued  bnt 
only  the  Commissioner  of  Insurance  may  enjoin.  (Art.  4732,  Rev. 
St.,  1914.)    . 

Under  Article  4762  of  the  Revised  Statutes  of  1914,  companies 
may  be  formed  with  but  $25,000  capital  stock  to  transact  life, 
health  and  accident  insurance  business  in  Texas  only,  on  the  weekly 
or  monthly  premium  plan  and  writing  policies  in  amounts  of  one 
and  two  thousand  dollars. 

Shall  Not  Take  Bieks  lac  Any  Other  Kind  of  Insnrance— Statu- 
tory Regnlationa. — Companies  doing  a  life,  accident  or  health  busi- 
ness shall  not  take  risks  for  any  other  kind  of  insurance.  (Art. 
4748,  Rev.  St.  1914.) 

Oo-Operative  Life  Insnrance  Companies — Statutory  Be^olationB. 
— Nine  or  more  residents  of  the  State  of  Texas  may  form  a  cor- 
poration of  this  kind  for  the  purpose  of  insuring  the  lives  of  in- 
dividuals on  the  mutual,  level  premium,  legal  reserve  plan. 
'  The  articles  of  incorporation  shall  set  forth:  Names  and  resi- 
dences of  the  incorporators,  name  of  the  proposed  company  (which 
must  contain  the  words  "Co-operative  life  insurance  company")i 
location  of  the  principal  office,  and  the  number,  names  and  resi- 
dences of  the  directors.  After  approval  by  the  Attorney  General 
the  articles  shall  be  filed  by  the  Commissioner  of  Insurance  and 
Banking  and  he  shall  issue  his  certificate  authorizing  it  to  receive 
applications  for  insurance  and  collect  premiums.  His  certificate 
shall  state,  however,  that  the  company  is  not  authorized  to  issue 
policies  or  transact  other  business  other  than  that  specifically  au- 
thorized therein  until  it  has  received  bona  fide  applications  of  at 
least  two  hundred  individuals  for  not  less  than  one  thousand  dol- 


282  UFE   INSURANCE 

laFB  each  of  insurance.  Tbia  being  complied  with  the  company  is 
then  empowered  to  begin  bnsiness  as  a  co-operative  life  insurance 
company,  under  the  certificate  of  the  commisBioner.  (Art,  4809, 
Rev,  St.  1914.)  The  bnsiness  of  the  company  is  to  be  controlled 
and  directed  by  a  board  of  directors  of  not  less  than  five  nor  more 
than  nine  members  who  shall  elect  the  ofBcers  of  the  company. 
(Art-  4810,  Rev,  St.  1914.)  An  annual  meeting  of  all  the  policy 
holders  is  to  be  held  at  the  home  office  on  the  second  Tuesday  in 
January  and  each  policy  holder  has  one  vote  for  each  five  hundred 
dollars  insurance  carried  by  him.  Such  companies  may  only  do 
business  in  Texas,  and  they  shall  issue  no  policies  other  than  whole 
life  or  twenty-payment  life  on  the  annual  payment  dividend  plan, 
the  form  of  the  policy  being  prescribed  by  the  Commissioner  of 
Insurance  and  Banking  and  the  amount  not  to  exceed  $5000  upon 
any  one  life  when  the  amount  of  total  insurance  in  force  is  less 
than  ten  milliqn  dollare.     (Art.  4817,  Rev.  St.  1914.) 

Contract  for  Stock  Snbsoiption. — An  insurance  company  is  liable 
on  a  contract  made  by  its  promoters  in  consideration  of  a  sale  of 
stock.'* 

Oapltal  and  Stock. — Under  the  Constitution  an  insurance  com- 
pany cannot  issue  stock  for  a  note  and  trust  deed.'*  "  •*  Where  a 
company  issued  its  stock  for  a  note  and  indorsed  the  latter  before 
maturity  to  a  third  person  as  part  consideration  for  property  trans- 
ferred, it  was  liable  to  the  third  person  on  its  endorsment."  How- 
ever, a  note  violative  of  a  statute  is  void,  even  in  the  hands  of  one 
otherwise  a  bona  fide  holder."  "Where  notes  were  given  for  cor- 
porate stock  and  were  attached  to  and  made  a  part  of  a  subscrip- 
tion contract,  the  rejection  of  the  notes,  together  with  the  failure 

The  stock  and  nots  were  also  void, 
Id  violative  of  Vernon's  Ssyles'  Ann. 
Civ.    8t.    1911,    Arts.    41ZE,    4TZB,    4TSS, 

<■••    aa    Cant    IMr.    n.  touchtn^  the  orgBnlzatlon  or  lDBaranc« 

■umaoa,  f  39.)  comiiaiilea. — Id. 

14.     Wtiere  the  promoters  ot  an  tn-  IS.     Const.  Art.  IZ,  I  9.  and  Rev.  St.  ' 

Burance    company    tofik    a    stock    sub-  1911,    Arts.    412S,    aubd,    "e,"    4TSS,   and 

■crlptlon  and  agreed  that  the  company.  1148,  prohibiting-  the  Issuance  of  stook 

It  organized,  would  loan  a  certain  sum  except  tor  money  received,  labor  dan». 

to    the    stockholder,   and    the    company  or  property  received,   held  not   to  pre- 

accepted    the    contract.    It    was    liable  vent    a    life    Insurance    company    from 

for  refusal  to  make  the  loan  as  asceed.  contracting   to   sell  an    tncreaae   of   its 

— American  Home  Ufe  Ina.  Co,  v.  Com-  capital    stock    and    from    taking    notes 

pere.   169  3.  'W.  19.      Bee  28  Cent.   Dig.  of  the  subscribers  In  payment  therefor, 

insurance,   i   ST.  where   the  stock  was   not  Issued  ontll 
tbe    notes    were    fully    paid. — Cope    v. 

33 — OapItU  aod   Stock.     <Sm  SB  Owat.  Pltzer,  168  S.  W.  447. 

Dig.  bvnnuoa,  S  38.)  17.  An  Insurance  company,  which 
,  IB.  Slock  of  an  Insurance  company  Issued  Its  stock,  contravening  Constl- 
Issued  for  a  note  and  a  deed  of  trust  tution  and  statute,  tor  a  note,  And 
and  the  note  were  void,  being  In  vio-  Indorsed  before  maturity  to  a  third 
latlon  ot  Const.  Art.  12,  I  S,  providing  person  as  part  consideration  for  prop- 
that  no  corporat'ion  shaH  Issue  stock  erty  transferred,  was  liable  to  the  third 
eioept  for  money,  labor,  or  property  PMSon  on  us  Indorsement. — Prudential 
actually  received,  though  a  third  per-  Life  Ins.  Co.  of  Texas  v.  Smyer,  181 
son  subesQUontly  sold  property   to  the  S.  W.   826. 

corporation,    taking    the    note    in    part  A  note  violative  of  a  statute  la  void, 

payment. — Prudential   Life   Ins.   Co.   ot  even    in    the    hands    of    one    otherwla* 

Texas  V.  Smyer,   IBS  B.  W.  8ZB.  a    bona   (Ide    holder — Id.  s^ 
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to  deliver  the  shares  to  the  person  contracting  for  them,  justified 
the  latter  in  concluding  that  the  subscription  contract  had  been  re- 
jected.** 

Uability  After  Oonaolidation  of  Oompanies. — ^Where  the  defend- 
ant company  was  consolidated  with  another  which  offered  to  asBume 
the  plaintiff's  policy,  which  he  refused,  the  latter  company  was  not 
liable  to  plaintiff  for  defendant's  alleged  breach  of  contract  aris- 
ing out  of  such  Gonsolidation.*"  Where  such  a  consolidation  did 
not  deprive  the  defendant  company  of  its  ability  to  perform  Its- 
contracts  and  it  was  amply  solvent  when  plaintiff  elected  to  treat 
his  policy  as  repudiated,  he  could  not  recover  damages  against  the 
company  on  the  theory  that  it  absorbed  all  of  the  defendant's 
assets." 

INSURANCE  AGENTS  AND  BROKERS 

A^entB  Htut  Be  Antlurised  to  Soliolt  Insnraiioe— fltatntory  Be;- 
nlationB. — Ageu^  before  soliciting  insurance  for  any  company  must 
first  procure  a  certificate  from  the  Commissioner  of  Insurance. 
(Art.  49fiO,  Eev.  St.  1914.) 

Who  Ara  Agenta — Statatory  Segulations. — A  person  is  held  to 
be  an  agent  of  an  insurance  company  who  solicits  insurance,  who 
takes  or  transmits  an  application  for  or  policy  of  insurance,  or 
who  advertiaes  or  gives  notice  that  he  will  do  so,  who  receives  or 
delivers  a  policy,  who  examines  or  inspects  any  risk,  who  collects 
or  transmits  any  premium,  who  makes  or  forwards  any  diagram  of 
any  building  or  buildings,  who  performs  any  other  act  in  the  con- 
summating of  a  contract  of  insurance,  or  who  shall  examine  into  or 
adjust  any  loss.  This,  however,  does  not  make  citizens  who  arbi- 
trate in  the  adjustment  of  losses  agents,  nor  docs  it  cover  attorneys 
at  law.     (Art.  4961,  Rev.  St.  1914.) 

IB.    Where  notes  given  for  corporate 
■tack    were    attached    to    and    made    a 

part   of   the  subscription   contract,    the  00.     Where  defendant  Insurance  oom- 

rejection    ot    the    notea,    together   with  pany  was  consolidated  with  the  P.  COm- 

'     ,  ,,                  ^  ,.             ..         ..             .  pany,    which    offered    to   assume   plalD- 

the    (Sllure    to    deUver    the    sharea    to  tiH'a   policy,   which   he   refused,   the   P. 

the  person  contracting  for  them,  Justl'  Company    was    not    liable   to    plalntlft 

fled   him   In   concluding  that   the  sub-  'or  defendant's  alleged  breach  of  con- 

....                ,_La..                ..a  tract.  ■rlHlnjF  out  of  such  consolidation. 

.crlption   contract   h»d    been   rejected.  ^p.-^ident    Savings    Life   Assur.    So- 

— Amicable    Life    Ins.    Co.    v.    Kenner,  elety   of  New  York  v.   EUlnger,   164    S. 

IIS  8.  W.   te2.                                             ^  W.  1024.     See  38  Cent.  Dig.   Insurance, 
I  49. 

19.  Although  Rev.  St.  Art.  4TI1,  81.  Where  fletendant  Insurance  corn- 
provides  that  the  capital  stock  of  In-  P^"!"  wbb  consolidated  with  the  P. 
Company  but  aueh  consolidation  did 
eurance  companies  may  consist  of  valid  j^^x.  deprive  It  of  ability  to  perform  lU 
first  mortgages  on  realty,  an  Insurance  contracts,  and  It  was  amply  solvent 
company  cannot.  In  view  of  Const.  Art.  when  plaintiff  elected  to  treat  hH 
1,,  .  .,  ...u.  ..«,«  ,„  n...  „«  .„..  r."r^"™ri|L1i.\VT.'co™" 
deed.— Prudential  Ufe  Ins.  Co.  of  Tei-  on  the  theory  that  It  had  absorbed  all 
as  V.  Pearson.  ISS  3.  W.  G13.  defendant's 


■s^^ 
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Policiea  Must  Be  Issued  Only  Through  Keaident  Agents,  Except— 
Statutory  B^rnlatioaB. — All  companies  of  whatsoever  kind  are  pro- 
hibited from  authorizing  or  allowing  any  person  or  agent  who  is 
a  non-resident  of  Texas  to  issue  or  deliver  any  policy  of  insurance 
on  persons  or  property  located  in  this  state.  It  is  provided  that 
this  does  not  apply  to  common  carriers  or  to  persons  who  on  oath 
state  that  they  cannot  obtain  insurance  on  their  person  or  property 
through  agents  in  this  state.     {Art.  4963,  Rev.  St.  1914.) 

Solicitor  of  Inmrtince  to  Be  Deemed  Agent  of  Company — Stat- 
utory Regulations. — ^A  person  who  solicits  an  application  for  life 
insurance  is  to  be  regarded  as  the  agent  of  the  insurer  in  any  con- 
troversy arising  but  such  an  agent  does  not  have  the  power  to 
waive,  change  or  alter  any  of  the  terms  or  conditions  of  the  appli- 
cation or  policy.     (Art.  4968,  Rev.  St.  1914.) 

Persons  Debarred  Prom  Acting  As  Agent— Statutory  Regulations. 
— No  corporation  or  stock  company  can  be  the  agent  of  a  life  in- 
surance company.     (Art.  4969,  Rev.  St.  1914.) 

Appointment  or  Employment  of  Agent. — ^The  typewritten  pro- 
vision of  a  contract  of  employment  between  the  superintendent  of 
agencies  and  the  insurance  company  that  it  should  remain  in  force 
for  a  certain  length  of  time  is  held  to  control  the  printed  provision 
recognizing  the  company's  right  to  discharge  at  pleasure."  "  One 
who  enters  into  a  contract  with  the  general  agent  of  an  insurance 
company,  whereby  the  latter  appoints  him  district  agent,  and  fixes 
his  compensation  by  commiasion  on  the  original  cash  premiums  on 
policies  secured  by  him,  the  contract  providing  that  he  shall  have 
no  claims  for  commissions  or  other  services  against  the  company, 
has  no  right  of  action  against  the  company  for  breach  of  the  con- 
tract.*' In  such  a  case  where  the  contract  does  not  make  him  ex- 
clusive agent  and  stipulates  that  if  any  other  agent  shall  secure 
business  conjointly  with  him  the  commissions  shall  be  divided  be- 
tween them,  the  contract  is  not  broken  by  the  appointment  of  an- 
other agent  for  the  same  district. °* 

compensation    by   commlsalon    on    tha 
orlg'lTUiI  caati   premiums  on  policies  se- 
cured   by    him,    the   contract   provWlnF 
74 — Agututj  tor  ZiiBnr«T.    (A)  Appoint-       thst  he  shall  have  no  claims  for  com- 
nuBt  or  amplOTioant  of  Afent.  (■••       missions  or  other  services  sgalnst  the 
88  Cant.  Ml'.  IBsiinuiaa,  %i  n,  tOO.)       company,  has    no  rl^ht  of  action  against 
the    company    for    breach    of    the    con- 
aa.     Typewritten    provision,    of    con-       tract. — Lester    v.    New    York    Life   Ins. 
tract    of    employment    Iwtween    super-       Co.,    IS    S,   W.    3E6. 

Inlendent     of    afcenta  ■  and     insurance  Oi.     A  contract  appointing  a  person 

company,     that     It     should     remain    In       district 


force    for   five   years,   held   to   control  pany    for    a   certain    district,    

printed      provision      recognizing      com-  giving  him  any  eicluslve  rights  as  sole 

pany's  right   to  discharge  at   pleasure.  agent,  and  stipulating  that  if  any  other 

— American  Nat.  Ins.  Co.  v.  Van  Dusen,  agent  BhaH   secure   business  conjointly 

186  S.  VF.  Ga4,  with  him  the  commlBBlons  shaU  be  ill- 

aa.    One  who  enters  Into  a  contract  vlded  between  them,  is  not  broken  by 

with    the   general   agent   of   an   Insur-  the  appointment  of  another  agent  for 

ance  company,  whereby  the  latter  ap-  the  same  district. — Lester  v.  New  York 

points  him  dlstHct  agent,  and  Axes  his  Life  Ins.  Co..  1»  S.  W.  lit. 
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Dnra^n  and  Terminatioo  of  Agvacy. — An  officer  of  an  insurance 
company  who  violates  hia  contract  of  employment  or  is  unfaithful 
in  the  discharge  of  his  duties  may  be  dismissed.^'  "  An  agent  may 
be  dismissed  without  cause  under  certain  circumstances  even  though 
his  employment  is  under  a  contract. °*  The  word  "corrupt"  as  used 
in  the  words  "corrupt  or  false  representations"  in  a  contract  of 
employment  was  held  to  mean  a  consciously  wrongful  and  fraud- 
ulent act.'*  (As  to  agents  collecting  money  which  they  failed  to 
remit  to  the  company,  see  Ann.  30;  as  to  assistance  of  third  per- 
sons and  estoppel  of  agent  asserting  such  third  person's  responsi- 
bility for  certain   applications  for  insurance,  see  Ann.   31 ;  as  to 


:    Oast.    DIr,    Uanx- 


as.  In  suit  by  Ita  aupertntendent 
asatnst  Insurance  company  for  breach 
of  contract  of  employment,  evidence 
held  to  Bhow  the  parties  Intended  that 
the  employment  was  for  Ave  years, 
and  that  the  company  was  not  to  have 
the  right  to  dlacharge  at  pleasure.— 
American  Nat.  Ins.  Co.  v.  Van  Dusen, 
186   S.  W.   834. 


7»— (O)    1 
Arant.     (■•■ 
•Boa,  I  104.) 


80.  Where  superintendent  of  Insur- 
ance company  violated  hlB  contract  of 
employment  or  was  unfaithful  In  dls- 
cbarse  of  his  duties,  the  company  could 
dismiss  him,  though  the  contract  pro- 
vided it  should  run  for  five  years,  pro- 
vided the  superintendent  made  a  stip- 
ulated increase  In  business. — American 
Nat.  Ins.  Co.  v.  Van  Dusen,  ISS  S.  W. 
634. 

ST.  The  contract  of  employment  of 
superintendent  of  Insurance  company, 
which  after  providing  it  should  run 
five  years,  if  the  superintendent  made 
an  Increase  In  business,  provided  the 
compensation  to  which  he  would  be 
entitled  if  the  contract  were  terminated 
by  "dismissal,"  referred  to  dismissal 
for  cause  besides  a  breach  of  the  stip- 
ulation as  to  increase  In  business— Id. 

M.  A  contract  of  employment  as 
BollclllnK  acent  for  an  insurance  com- 
pany for  seven  years  stipulated  for  the 
payment  of  a  commission  on  renewal 
premiums  in  the  event  the  company 
discontinued  the  contract  after  one 
year,  provided  that  the  agent  should 
forfeit  his  rights  under  the  contract 
on  his  betnx  Kuilty  of  specifled  acts. 
and  declared  that  the  contract  might 
be  terminated  by  the  comi)any  "at  any 
time  for  good  cause  In  accordance 
therewith."  Held,  that  the  company 
could  without  cause  discharge  the 
agent  at  any  time  after  one  year,  In 
which  case  he  was  entitled  to  the 
commissions  on  renewal  premiums, 
and  the  company  could  also  discharge 


him  for  any  of  the  acta  operating  to 
forfeit  his  rights,  "good  cause"  apply- 
ing to  the  matters  specifled  in  the  con- 
tract.— Armstrong  v.  National  Life 
Ins.   Co.,   IIZ   a.  W.   327. 

SB.  A  contract'  of  employment  U 
soliciting  agent  for  an  insurance  com- 
pany stipulated  that  the  agent  should 
forfeit  hiB  rights  under  the  contract  In 
the  event  he  Increased  the  company's 
liabnities  by  any  "corrupt"  or  false 
representations.  The  failure  of  the 
agent  to  keep  within  his  control  note* 
delivered  to  him.  In  payment  Of  pre- 
miums,  wrongfully  increased  the  lla- 
blhtles  of  the  company,  but  the  fail- 
ure resulted  from  the  agent  reposing 
confidence  in  a  third  person,  which 
confldence  had  for  its  basis  represen- 
tations made  by  an  agency  manager 
of  the  company.  Held  that,  since  the 
word  "corrupt"  meant  a  consciously 
wrongful  and  fraudulent  act.  his  fail- 
ure did  not  operate  to  forfeit  hi* 
rights.— ir 


3a 


of 


mployt 


sollcitltig  agar 
pany  stipulated  that  the  aitent  should 
forfeit  his  rights  under  the  contract 
on  his  falling  to  remit  to  the  company 
money  collected  by  him.  Premiums  on 
policies  Issued  by  the  company  were 
covered  by  notes  which  were  sold,  and 
a  portion  of  the  proceeds  was  misap- 
propriated by  a  third  person  acting 
with  the  agent  In  soliciting  insurance. 
It  did  not  appear  that  the  notes  were 
collected  by  the  agent  or  by  the  third 
person  for  him.  Held  not  to  show 
that  the  agent  collected  money  for  thb 
company  which  he  failed  to  remit.— Id. 
31.  An  agent  of  an  Insurance  com- 
pany with  authority  to  solicit  Insur- 
ance, had  the  assistance  of  a  third 
person,  but  the  company  nolifled  him 
that  It  would  treat  as  his  business 
nlnne  the  applications  sent  to  it  in  his 
name,  and  would  not  recognlKe  any 
other  understanding  between  him  and 
the  third  person.  Applications  pur- 
porting to  be  sent  by  the  agent  were 
sent  to  the  company,  and  policies  is- 
sued thereon  were  transmitted  to  him. 
Held,  that  the  agent  failing  to  notify 
that  he  was  not  respons- 
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failure  of  agent  to  make  reports  required  by  the  company,  see  Ann. 
32,  and  waiver  of  same  by  company,  see  Ann.  33.) 

Liabilitiea  of  AgvntB  and  Their  SnretiM. — In  an  action  on  a  bond 
of  an  insurance  agent  for  moneya  embezzled,  it  was  no  defense  that 
the  general  agent  who  appointed  defendant's  principal  was  also 
liable  to  plaintiff  for  the  default,'*  there  was  no  variance  between 
the  contract  and  the  petition  on  the  ground  that  the  contract  was 
that  of  the  general  agent  and  not  'that  of  the  company  ;**  and  it 
was  no  defense  that  almost  all  the  money  sued  for  came  into  the 
agent's  hands  in  transactions  conducted  by  him  as  a  district  man- 
ager, which  employment  was  not  within  the  bond,  where  there 
was  no  evidence  showing  that  any  of  the  defalcations  related  to 
any  funds  derived  from  the  employment  of  sub-agents,  which  was 
the  oBjy  increase  in  the  principal's  duties.'*  "  •*     Neither  could 


Ible  for  the  appUcatloDS  was  estopped 
from  asserting:  as  sKSlnat  the  comiMui}' 
that  the  third  perHOn  was  reBIionslble 
for  them. — Id. 

89.  A  contract  of  employment  as 
solloltlng  agent  of  an  Insurance  com- 
pany stipulated  that  the  a«ent  should 
forfeit  his  rlg-hta  under 
on  hlH  falUnf:  to  make  "u 
report  required  of  him." 
required  him  to  make  a  monthly  re- 
port of  business  transacted  during  the 
preceding-  month  and  stipulated  that 
(UI  the  pollcleB  should  be.  reported  on 
or  returned  within  SO  days.  Held. 
that  a  failure  of  the  agent  to  make  a 
monthly  report,  and  the  report  on  pol- 
icies Issued,  operated  to  forfeit  his 
tights,  but  a  failure  to  make  any  other 
kind  of  report,  though  properly  re- 
quired by  the  company  as  growing  out 
of  Implied  terms  of  the 
not  so  operate. — Id. 


.    of   employment   as 
soliciting  agent  of  an  Insurance  com. 

pany  required  the  agent  to  make  a 
monthly  report  of  business  transacted 
during  the  preceding  month,  and  pro- 
vided that  all  poHclea  should  be  re- 
ported on  or  returned  within  SO  days. 
and  declared  that  a  failure  to  make 
the  reports  should  operate  to  forfeit 
the  rights  of  the  agent.  The  agent 
did  not  make  reports,  though  the  com- 
pany demanded  them.     Previous  to  the 

tract  had  been  acquiesced  In  by  the 
company.  The  agent  showed  that  be 
had  transacted  no  business  during  the 
months  covered  by  the  demand,  and 
that  he  had  made  a  verbal  report  cov- 
ering certain  policies.  Held  that  thf 
'  the  agent   to  make   the 


t   Id   writini 


company,  i 


inded  t 


jrfelt  his  rights 
under  the  contract,  though  the  com- 
pany might  waive  Its  right  to  demand 
such  reports. — Id. 


83— <D)      XlabUttl—     of     Avsnts     •ad 

Tbalf   SncMlM.     («••   88  Ont.  mg, 

EI   107.110.) 


34.  In  an  action  on  the  bond  of  an 
Insurance  agent  for  moneys  embessled, 
It  was  no  defense  that  the  general 
agent  who  appointed  defendant's  prin- 
cipal was  also  liable  to  plaintiff  for 
the  default. — Foster  v.  Franklin  Life 
Ids.  Co.,  72  S.  W.  Bl. 

30.  Where  a  petition  In  an  action 
on  the  bond  of  an  Insurance  agent  al- 
leged that  plaintiff,  through  W.,  Its 
general  agent,  contracted  with  R.  to 
become  Its  agent,  for  certain  purposes 
sped  fled,  and  the  agreement  recited 
that  It  was  between  such  general  agent 
party  of  the  first  part,  and  R.,  party  of 
the  second  part,  and  that  the  party  of 
the  first  part  thereby  appointed  the 
party  of  the  second  part  agent  of  the 
company,  and  the  signature  to  the'CoQ- 
tract  was  "W..  general  agent  (party 
of  the  first  part).  R,  (party  of  the 
secoild  part)."  "The  foregoing  agree- 
ment Is  approved.  Franklin  Insurance 
Company,  by  B.,  general  manager  Of 
agencies," — there  was  no  variance  be- 
tween the  contract  and  the  petition  on 
the  ground  that  the  contract  was  that 
of  W.  and  not  that  of  the  com  pany. - 


91. 


Franklin    Life    I 


.  Co.,  7a 


30.  Where,  In  an  action  to  recover 
from  an  Insurance  agent's  sureties 
moneys  embexzled  by  him.  the  com- 
plaint alleged  In  detail  every  Item 
sought  to  be  recovered,  a  plea  that  al- 
most all  the  money  sued  for  came  Into 
the  agent's  hands  In  transaction  con- 
ducted by  him  as  a  district  manager, 
which  employment  was  not  within  the 
bond,  was  not  sufflciently  speclflc  In 
the  absence  of  an  allegation  that  de- 
specify  tho  protested  Items. — Foster  v. 
Franklin  Life  Ins.  Co..  72  S.  W.  91. 
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guch  Buretios  escape  liability,  where  the  boad  was  executed  after 
the  agent  became  district  managei-,  on  the  groucd  that  they  un- 
derstood they  were  becoming  sureties  for  a  soliciting  ageot  only 
and  that  the  position  was  altered  without  their  consent  and  with- 
out notice.*'  ^ 

Oomprasation  of  A^ent. — If  a*  contract  of  general  agency  for  a 
life  insurance  company  is  doubtful  as  to  whether  a  provision  as 
to  deduction  from  commissions  on  renewal  premiums  when  not  col- 
lected by  the  agent  applies  to  policies  written  under  prior  con- 
tracts, the  practical  construction  put  on  it  by  the  parties  on  ter- 
mination of  the  agency  should  control."*  *'  "  "  **  In  a  case  where 
the  general  ofBce  of  insurer  sent  a  policy  to  a  local  office,  where, 


released  by  the  appointment  of  the 
aaent  ae  a  al«trlct  manager,  but  there 
waa  no  evidence  showing  that  any  of 
the  defeJcatlone  related  to  any  trnnti- 
actlona  or  funds  derived  from  the  em- 
ployment of  subasentH.  which  was  the 
"  e  principal's  duties, 


if   I 


I  plea 


allejtlnB  such  dlBcharge 
I  liability,  was  harm  less.— Foster 
V.  Franklin  Life  Ins.  Co.,  12  S.  W.  SI. 
38.  Where  a  bond  of  an  Insurance 
a«ent  was  not  executed  until  after  the 
agent  had  been  appointed  a  district 
manager,  and  there  was  no  fact  slated 
showing  that  any  article  was  practiced 
■to  mislead  the  sureties  as  to  his  posi- 
tion, Ihey  cannot  escape  liability  for 
his  embezzlemenlB  on  the  ground  that 
they  underHiood  they  were  becoming 
sure  lies  for  a  soliciting  agent  only, 
and  that  the  Kiaition  was  altered  ' 


their 


I   with 


(llh- 


,   Franklin  Life  Ins.  Co.,  72 
S.  W..  91. 

39.  Where  an  Insurance  agent's 
bond  was  conditioned  that  he  should 
pay  to  the  company  all  moneys  which 
might  come  to  his  hands  as  such,  and 
all  advances  made  to  him  by  the  com- 
pany, or  to  any  special  or  subagetits 
appointed  by  him.  and  that  he  should 
faithfully  keep  all  the  conditions  which 
busht  to  be  fulflUed  by  him  In  any 
contracts  t)iaretofore  or  thereafter 
I    and   the   company 


■    its 


ined    i 


_  of  the  same,  a  plea, 
action  Iv  recover  embezzlements  by  the 
agent,  that  a  large  part  of  them  oc- 
cur ed  after  he  had  been  appointed  dis- 
trict munacer  In  his  dealinsa  with 
subagenia  appointed  under  a  subse- 
quent contract,  stated  no  defense,  such 
contracts  being  contemplated  by  the 
bond.— Foster  v.  Franklin  Life  Ina. 
Co.,  72  S.  W.  81. 


40.     In     Insurance     agen 
for   bonus   on   busIneaB   procured   dur- 
ing   the   year,   the   words   "sixty   days 


allowed  for  seCtteroenta"  held  not  to 
give  Interest  in  business  done  In  the 
additional  SO  days.— Reliance  Lite  Ins. 
Co,  V.  Beaton,  187  S.  W.  7)3. 

In  action  by  Insurance  agent  for 
contracted  bonus  upon  Insurance  pro- 
cured during  year,  evidence  held  to 
support  flndlng  that  business  procured 
'     ■  (Ceeded    |l,2&0 


41. 


s  of  gen- 
:y  for  a  life  Insurance  com- 
Q  deductions  from  the  agent's 
ina  on  renewal  premiums, 
!  agent  did  not  collect  the 
,  held  to  apply  to  cotnmis- 
■■■     I   by  ,tho 


policies 


rely  those  policy 
ho  Id  era  who  removed  from  the  state. — ■ 
WAshlDgton  Life  Ins.  Co.  v.  Belnhardt. 
142   8.    W.    E»6.      See  28   Cent.    Dig.    In- 


eral   f 


Provlaio 


I  life  1 


t  of  It 


pi-emlums  after  discontinuance  of 
agreement  held  not  to  entitle  the  agent 
to  commlBHion  free  of  the  provision  for 
deduction  where  the  premiums  were 
not   collected   by  him.— Id. 

43.  Provision  In  a  contract  of  gen- 
eral agency  for  a  life  insurance  com- 
pany  as  to  collecting  renewal  pre- 
mtuiiiH  on  policies  written  by  others 
held  not  to  require  the  company  to 
allow  such  agent  to  collect  them. — -Id. 

44,  Provision  In  each  of  several 
successive  contracts  of  general  agency 
of  H  life  insurance  company  as  to  de- 
duction from  the  agenl's  commissions 
on  renewal  premiums  when  they  were 
not  collected  by  (he  agent  held  to  suc- 
ceed that  In  the  prior  contracts  as  to 
all  policies,  under  whatever  contract 
written.'— Id. 

48.  If  a  contract  of  general  agency 
for  a  life  insurance  company  ts  doubt- 
ful as  to  whether  a  provision  as  to  de- 
duclion  from  commlKsions  on  renewal 
premiums  when  not  coUeotod  by  the 
aeent  applies  to  policies  written  under 
prior  coi)tracts.  held  the  practical  con- 
struction put  on  It  by  the  parties  on 
termination  of  the  agency  should  con- 
trol.—Id.  ,  , 
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according  to  rule,  it  was  held  pending  an  investigation  of  the  ap- 
plieant,  and  not  being  satisfied  with  the  risk,  it  was  declined, 
the  policy  recalled,  and  no  premium  was  ever  paid,  the  agent 
was  not  entitled  to  commissionB.**  However,,  where  the  com- 
pany sent  a  policy  and  it  was  impossible  for  the  insured  to  receive 
it  at  the  time  although  he  was  willing  to  do  so  and  the  insurer  re- 
called the  policy  before  be  could  accept  it,  the  agent  was  entitled 
to  his  commission."  'It  has  been  held  that  an  agent  cannot  recover 
a  balance  of  commissions  included  in  notes  not  yet  paid.**  '*  Where 
an  agent  agrees  that  the  company's  record  of  his  account  is  cor- 
rect there  is  an  account  stated."  (As  to  advances  to  agent  after 
account  stated,  see  Ann.  50  and  51.  As  to  estoppel  of  agent  to 
insist  he  was  working  on  a-  salary  basis,  see  Ann.  52.  As  to  can- 
cellation of  contract  and  deprivation  of  agent  of  right  to  commis- 
sions on  renewal  premiums,  see  Ann.  54.) 


48.  Where  the  general  omce  of  In- 
surer sent  a  policy  to  a  local  otflce, 
where  according-  to  rule,  It  was  held 
pendlns  on  Investigation  of  the  appli- 
cant, and  not  being-  satlBfled  with  the 
risk,  It  waa  declined,  and  the  policy 
recalled,  and  no  premium  nas  ever 
paid,  the  agent  was  not  entitled  to 
commlHHlonB.— Mutual  Lite  Ins.  Co.  of 
""     1  York  V.  Hodnette,   147  S.  W,  BIB. 


47.     Where  a 


^t  of  a 


i  that  GO  per  cent.  o(  the  flrst  an- 
nual Insurance  premiums  ihould  bs 
paid  to  the  agent,  and  the  agent  prO' 
cured  a  person  to  take  out  a  policy, 
and  such  person  was  out  of  town  when 
the  policy  was  sent,  and  did  not  know 
that  It  was  awaiting  him,  and  the  com- 
pany recalled  the  policy  and  refused 
to  return  It,  although  the  person  was 
willing  to  take  It  and  pay  the  premium, 
the  agent  was  entitled  to  a  commission 
on  such  policy. — Lea  v.  Union  Cent- 
Life  Ina  .Co.,  it  8,  W.  827,  17  Tei.  Civ. 
App.    4G1. 

4S.  An  agent  cannot  recover  a  bal- 
ance of  commission  Included  In  notes 
not  yet  paid. — San  Antonio  Life  Ins. 
Co.  V.  Grlfflth,   186   S.  W.   BSB. 


Wher 


'  or  I 


B  company  took  fn 
an  Itemized  Btatement  of  Its  accai 
with  an  agent,  and  the  agent  w< 
carefully  over  it  and  pointed  out  t 
or  three  errors,  which  were  accordli 

ected,  and  said  that  the  accoi 


other 


sse. 

BO.  Where  an  Insurance  agent  knew 
that  the  company  was  making  an  ad- 
vance to  him  on  the  belief  that  certain 
Items  of  dispute  were  settled  by  an 
account  stated,  the  agent  waa  estopped 
to  thereafter  Insist  that  there  was  no 
account  stated.— Id. 

61.  Evidence  held  to  support  a  find- 
Ing  that  It  was  the  Intention  that  an 
e  agent  be  allowed  a  monthly 


advance,  chargeable  against  commis- 
sions to  be  earned,  not  Intended  as  sal- 
ary In  addition  to  commissions. — Oen- 
eres  v.  Security  Life  Ins.  Co.  of  Amer- 
ica, 1B3  9.  W.  386.  See  28  Cent.  Dig. 
insurance,  II   111-11*, 

Oa.  Insurance  agent,  by  acquiescence 
and  practical  construction  of  his  con- 
tract, held  thereafter  estopped  to  In- 
sist that  he  was  working  upon  a  sal- 
ary basis — Id. 

83.  I^vldence  held  to  support  a  find- 
ing that  notes  received  by  the  agent 
upon  premiums,  and  sent  to  the  com- 
pany, were,  with  the  agent's  knowl- 
edge, ouly  received  by  the  company 
as  collateral  to  his  account,  and  he 
was  not  entitled  to  commissions  unUl 
the   notes    were   paid.— Id, 

S4.  A  contract  of  employment  a* 
sollcitlns  agent  for  an  insurance  "Com- 
pany stipulated  for  the  payment  of 
commissions  on  renewal  premiums  In 
the  event  of  a  discontinuance  of  the 
contract  after  one  year,  and  provided 
that  the  rights  of  the  agent  Under  the 
contract  should  be  forfeited  on  hl« 
wrongfully  Increasing  the  company's 
llabltltles  by  any  corrupt  act,  or  fail- 
ing to  remit  lo  the  company  money 
collected  by  him,  or  to  make  required 
reports,  and  authorized  the  termina- 
tion of  the  contract  for  good  cause- 
Held,  that  a  forfeiture  of  the  rights  of 
the  agent  under  the  contract  operated 
only  as  to  rights  which  might  In  the 
future  accrue  under  the  contract  If  it 
remained  In  force,  and  to  eiempt  the 
company  from  liabilities  on  account  of 
transactions  which  might  In  the  fu- 
ture be  had.  and  which.  It  the  contract 
remained  in  force,  would  create  lia- 
bilities against  It,  and  a  cancellation 
of  the  contract,  because  of  the  wrong- 
ful acta  of  the  agent  deprived  him  of 
the  Tight  to  commissions  on  renewal 
premiums  subsequently  paid. — Arm- 
strong V.  National  Life  Ins,  Co.,  Ill 
a.  W,  327.  See  28  Cent.  Dig.  Insur- 
ance, I  111-114.  I 
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Breach  of  Contract  of  Agwicy  By  Iiuarer.— In  a  matter  of  al- 
leged breach  of  contract  of  employment  it  is  the  province  of  the 
coturt  to  determine  whether  the  contract  is  ambiguous  as  to  riglit 
of  discharge."  It  is  not  necessary  in  such  a  case  for  the  petition 
to  allege  what  effort  the  discharged  agent  made  to  obtain  other 
employment  and  what  amount  he  earned  or  might  have  earned  by 
reasonable  diligenc^.*^  He  can  testify  on  the  trial  what  amoont  he 
would  have  made  under  his  contract  of  emplo}'ment.*'  The  insur- 
ance company  can  reduce  the  amount  of  damages  by  showing  that 
the  discharged  agent  by  proper  diligence  could  have  obtained  other 
remunerative  employment. •■  In  an  action  for  breach  of  an  insur- 
ance company's  contract  to  make  advances  to  an  agent  to  enable 
him  to  continue  work,  it  was  held  that  the  plaintiff  could  not  re- 
cover for  the  loss  of  the  business  given  up  by  him  to  accept  em- 
ployment with  the  insurance  company."  In  such  a  case  the  burden 
of  proving  that  the  agent  could  have  reduced  the  damages  is  on 

•5— (V)  BNMb  of  OOtttimot  1V  * 


BS.  In  suit  by  Buperlntendent  of 
agents  a«ainat  Insurance  campauy  for 
breach  of  contract  of  employment.  It 
was  the  province  of  th*o  court  to  ds- 
termlne  whether  contract  was  ambl^- 
ouB  as  to  rlg-ht  of  dlscharKe. — Ameri- 
can Nat.  Ins.  Co.  vs.  Van  Dnseo,  185 
8.  W.   «84. 

B9.  In  action  by  superintendent 
against  Insurance  company  for  breach 
of  contract  of  employment,  it  was  not 
neccessary  that  plalntlfTs  petition  al- 
leg'e  what  effort  he  made  to  obtain 
other  employment,  and  what  amount 
he  earned  or  mig-ht  have  earned  by 
reasonable  diligence. — Id. 

07,  In  suit  by  superintendent 
against  Insurance  company  for  wrong- 
ful discharge,  testimony  of  plaintiff  as 
to  amount  he  would  have  made  under 
his  contract  of  employment,  held  ad- 
mlH  Bible, — Id. 

OS.  Where  a  person  employed  by  an 
Insurance  company  merely  obligated 
himself  to  furnish  hie  personal  ser- 
vices In  the  performance  of  Bpeclfled 
duties,  and  to  perform  such  other  du- 
ties as  might  be  required  of  the  de- 
partments with  which  he  was  to  be 
connected,  and  wag  discharged  before 
the  end  of  the  term,  the  company.  In 
his  action  for  breach  of  the  contract. 
could  reduce  the  amount  of  damages 
by  showing  that  he  had  or  by  proper 
diligence  could  have  obtained  other 
remunerative  employment, — Teiaa  Life 
Ids.  Co.  v.  Roberta,  IIB  S,  W.  S2B. 
See  38  Cent.  Dig.  Insurance,  I  HE. 

aa.  That  plalntin  nled  a.  waiver  of 
certain  elements  of  damages  claimed 
did  not  render  the  evidence  of  other 
employment  Immaterial,  where,  after 
the  waiver,  he  still  claimed  some  dam- 
ages from  the  alleged  breach  of  eon- 
tract.— Id. 


60.  In  an  action  for  breach  of  a 
contract  of  Mnployment  by  destroying 
plaintiff  ELS  a  traveling  agent  for  de- 
fendant Insurance  company,  it  was  er- 
ror to  exclude  plaintiff's  expense  ac- 
counts submitted  to  defendant  from 
the  time  he  entered  defendant's  em> 
ploy  until  his  dlacharge:  the  avldenoo 
being  material  upon  the  question  of 
good  faith  In  terminating  the  con- 
tract.— Id. 


61.  A  contract  of  employment  with 
an  Insurance  compamy  provided  that  it 
might  be  terminated  by  the  company 
If  the  employee  should  fsll  to  produce 
sufficient  business  to  make  the  busl- 
inesB  written  under  the  contract  profit- 
able to  the  company,  that  a  vote  of 
its  board  of  directors  on  the  question 
should  be  final,  and  that  they  should 
have  the  power  to  terminate  the  eon* 
tract  at  any  time  they  should  consider 
It  for  the  best  Interest  of  the  company 
to  do  BO.  Held,  that  the  contract  was  . 
ambiguous  as  to  the  right  of  discharge. 
and  It  was  a  question  for  the  Jury 
whether  it  was  the  intention  of  the 
parties  that  the  company  should  have 
the  absolute  right  to  discharge  the 
employee  at  any  time  or  without  cause. 
and  whether  the  vote  of  the  dIreotorB 
was  Intended  to  be  Anal,  so  that  the 
employee  could  not  question  the  good 
faith  of  their  act  in  the  absence  of 
fraud. — Id. 

as.  Svtdence  held  suffldeat  to  sus- 
tain the  court's  finding  as  to  the 
amount  of  Tecovery  for  time  lost  by  the 
company'B  failure  to  make  advances  as 
agreed. — San  Antonio  Life  Ins.  Co,  v. 
Qrlinth.   18E   B.  W.  SS6. 

S3.  Evidence  held  sufficient  to  war- 
rant a  finding  that  the  agent's  com- 
mission would  have  been  more  than 
they  were  at  the  beginning. — Id.  |- 
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the  defendant.'*  (As  to  evidence  as  to  the  amount  of  recovery  for 
time  lost  by  the  company's  failure  to  make  advances  to  the  agent, 
see  Ann.  62,  and  ae  to  evidence  suEBcient  to  warrant  a  finding  that 
the  agent's  commission  would  have  been  more  than  it  was  at  the 
beginning,  see  Ann.  63.  In  regard  to  ambiguity  of  contract  and 
right  of  company  to  discharge  employee  at  any  time  without  cause, 
see  Ann.  61.  As  to  admissibility  of  expense  accoimts  of  discharged 
agent  on  the  question  of  good  faith,  see  Ann.  60.  As  to  waiving 
certain  elements  of  damages  claimed  not  rendering  evidence  of 
other  employment  immaterial,  see  Ann.  59.) 

Extent  and  EzM^sise  of  PoweiB  of  Agent — In  Oeneral.— An  Insiir- 
ance  company  is  responsible  for  the  acts  and  declarations  of  their 
local  agents  within  the  scope  of  their  employment,"  and  is  charge- 
able with  notice  of  the  acts  of  its  agents  within  the  apparent  scope 
of  the  agent's  authority."  However,  an  agent  may  bind  the  com- 
pany by  acts  transcending  his  authority  as  defined  and  limited  in 
the  poUcy,  if  it  appears  that  such  limitation  was  waived  by  the 
company."'  Incidentally,  it  has  been  held  that  authority  in  an 
agent  to  collect  premiums  does  not  imply  authority  to  accept  prop- 
erty as  payment  in  lieu  of  cash."* 

(A)  Oenend  and  Special  Agents. — Where  defendant's  agent  re- 
ceived money  for  it  on  a  stock  subscription  the  defendant  was 
liable  for  such  money  under  the  contract  entered  into."  In  such 
a  case  also  the  company  could  not  object  if  the  agents  accepted 
a  smaller  cash  payment  than  was  called  for  in  the  contract.^' 

M.     In  an  action  for  breach  of  a  life  policy.  If  It  appears  that  such  llmlta- 

Inau ranee     coniDany's     Eigrreement     to  tlon   was   waived    by    the   company. — 

make  advaJicea  to  the  agent,  the  burden  Equitable  Ufe  Ansiir.  Soc.  t.  Cols,  IG 

of   proving   that  the   a«ent   could    have  8.  W.  720. 

reduced  the  damages  1b  on   defendant.  69.     Authority  In  an  Insurance  ageut 

— td,  to   collect    premluma    does   not    Imply 

•6.     Id  an  action   for   breach   of  an  authority   to   accept  property   aa   pay- 
Insurance  company's  contract  to  make  "■«"»  in  lieu  ot  cash.— Equitable   Life 
advances    to   the   agent   to    enable    him  Aasur.  Soc.  v.  Cole,  3G   8.  W.  T20. 
to   continue   work,   plalntin   could   not  „,_          .         __,..        ^ 
recover   for   the  loss  of  the  business,  »  (»)— 0«»«ml  or  KpmUI  A(mNs. 

given  up  by  him  to  accept  employment  _       

with  the  Insurance  company.— Id.  ™-     ^^^"^     defendant's      agent      re- 
ceived   money    for    It   on    a   stock    BUb- 

87^<«)»ttnit  aad  ■zncUe  of  Towns  'K^'-lPtlo".  defendant,  wae  liable  for  thi 


ot  Agtmt. — laOwunO. 


««M.     ,—  »  «-^  i,  ^,     ,  agenfa  hands,  and  h«.c* 

II  jia   ui.t  ^"^   liable   for  Ita   return  tl  the  con- 

tract  under  which  the  money  was  paid 

oe.     An    Insurance     company     U    re-  required   "b   return   in    certain    contln- 

sponslble  for  the  acts  and  declaration-  f*?^'"'     ""'^^  vl'nnrrf.a'^   w'^^giT 

of  their  local  agents  within  the  scope  ^'i? '",^^'^'''  ^-  Ken'ier    1S6  S.  W.  48!. 

of    their    employment.— AmarlUo    Nat.  .   '^;     ^*f"  *  "".'='1  ""'"^5'^"°"  '^''?; 

Ufe  Ins.  Co.  v.  Brown,   ISS  S.  W.  «8.  I™''*  Pfvlded   that  JB  a  ehare  should 

be   paid   In   cash   to    the   corporations 

87.    An  Insurance  company  Is  charse-  agaata   as   compensation   for   servlcas, 

able    with    tiotlce   of    the   acta   of   Its  ^he  corporaUon  could  not   object   that 

B«enlB   within   the   apparent   scope   of  they  accepted  a  less  sum  from  the  pur- 

the   agent!    authority.— Security   MuL  chaaer.  except  that,  upon  reJecUon  of 


e  Ins.  Co.  V.  Calvert,  100  S.  W.  103), 


contract.   It   was   1 


Judgment  reversed,  106  S.  W.  380.  the  sum  accepted  by  the  agentu  under 

S8.     An    Insurance   agent   may    bind  the  provisions  reiulring  the  return  ol 

the  company  by'  acts  transcending  bis  the  amount  paid  In  case  the  contract 

authority,  as  defined  and  limited  In  the  was  rejected. — Id.  ^ 
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Unanthorized  and  Wron^ffnl  Acts  of  A^ntg. — The  general  rule 
is  that  a  company  which  authorizes  its  agent  to  solicit  and  obtain 
insurance  is  responsible  for  the  fraud  of  the  agent  in  the  line  of 
his  agency."  Further,  though  agents  violate  the  instructions  of 
the  company  in  taking  policies,  the  company  is  liable  if  the  act 
18  within  the  apparent  scope  of  the  agent's  authority."  In  a  case 
where  the  agent  guaranteed  a  certain  surplus  to  accrue  in  the  . 
years  to  come  his  statement  was  held  to  be  a  mere  expression  of 
opinion  and  the  plaintiff  was  not  entitled  as  a  matter  of  law  to 
recover  the  difference  between  the  surplus  accruing  on  the  policy 
and  the  amount  stated  by  the  agent  on  the  ground  that  such  state- 
ment was  fraudulently  and  deceitfully  made.'* 

(A)  In  Accepting  Notes  in  Payment  of  IPreminma. — Where  an 
agent  accepted  a  negotiable  note  for  a  policy,  knowing  that  the 
policy  would  not  be  issued,  and  transferred  the  note  to  an  inno- 
cent holder,  he  perpetrated  a  fraud  for  which  the  insurance  com- 
pany was  respwnsible."  After  a  risk  is  declined  the  acts  of  an 
agent  amount  to  a  conversion  if  he  refuses  to  return  the  premium 
note'and  the  applicant  has  a  right  of  action.'"  Where  a  note  is 
given  with  the  understanding  that  if  the  policy  is  not  issued  the 
note  will  be  returned,  and  the  policy  is  not  issued,  the  company  is 


I   Wronvlnl 


S3 — (K>    UiutntliorlBaa   i 
Aota  «r  Amta.      (Bm 
>.   i    U3.) 


78.  A  life  Ineurajice  compaoy  nhlcb 
authorlied  ita  agent  to  solicit  and  ob- 
tslD  Insurance  la  res  pons  lb  le  for  the 
Iraud  of  the  aerent  In  the  line  of  hiB 
asenoy. — MUtuul  RSEerve  LJfe  Ins.  Co. 
T.  Seldal.  113  S.  W.  94G.  See  Cent. 
T>\g.  iDBurance,  I  123. 

L  promise  by  an  agent  of  a 
e  company  to  an  applicant 
for  a  policy  that  a  premium  note 
should  be  returned  to  the  applicant  in 
cas«  he  did  not  accept  the  policy  was 
unauthorized,  the  contract  for  the  in- 
surance was  nuftatory,  and,  where  the 
agent  fraudulently  neKoClated  the  note 
to  an  Innocent  purchaser  before  the 
policy  was  accepted,  the  applicant  was 
entitled  to  recover  the  amount  of  the 
note  from  the  insurance  company. — Id. 

74.  Wheri  an  Insurance  a^ent  ob- 
tained neg'o liable  notes  of  applicanla 
for  policies,  knowing'  (hat  one  of  the 
policies  would  not  be  issued,  and  trans- 
ferred the  notea  to  an  innocent  holder. 
he  perpetrated  a  fraud  for  which  the 
Inauranee  company  was  responsible. — 
Security  Lite  Ins.  Co,  of  America  v. 
Stephenson.  13S  3.  W.  1137.  See  S8 
Cent.  DlR.  Insurance.  I  123. 

n.  Plaintiff  took  out  a  policy  guar- 
antying payment  of  a  fixed  sum  In  10 
years,  and  a  surplus,  based  on  ID- 
surer'a  experience  with  such  policies, 
relying  on  representations  of  defen- 
dant's  agent   that,    from   past    experi- 


ence, the  surplus  on  similar  policies 
amounted  to  a  given  sum,  but  that 
some  variation  mig-ht  be  expected  from 
the  rate  of  mortality,  interest,  etc.  In- 
surer claanlfled  Its  policy  holders,  and 
the  estimates  mode  by  the  agent  were 
tMM«&  on  larger  amounts  paid  a  class 
other  than  that  to  which  plaintiff  was 
assigned,  but  such  classiflcation  was 
abandoned  before  the  payment  of  plain- 
tiff's policy,  and  at  the  time  of  Its 
Issuance  it  did  not  appear  that  Insurer 
had  had  any  experience  with  matured 
'policies  in  plaintiff's  class.  Held,  that 
the  agent's  statement  was  a  mere  ex- 
pression of  opinion,  and  hence  plaintiff 
was  not  entitled,  as  a  matter  of  law, 
to  recover  (he  difference  between  sur- 
plus accruing  on  his  policy  and  the 
amount  stated  by  the  agent,  on  the 
ground  that  such  statement  was  frau- 
dulently and  deceitfully  made.— Dono- 
ho  V.  Equitable  Life  Assur.  Soc.  of 
the  United  State,  G4  8.  W.  64fi.  22  Tex. 

70.  Though  Insurance  agents  vlo- 
Iste  the  Instructions  of  the  company 
In  taking  policies,  the  company  Is  lia- 
ble if  the  act  Is  within  the  apparent 
scope  of  the  agent's  authority. — Ama- 
nuo  Nat.  Lite  Ins,  Co.  v.  Brown,  leS 
S.  W.  6B8. 

77.  Where  an  insurance  agent  took 
the  applicant's  note  for  a  premium, 
and.  when  the  Insurer  declined  the 
risk,  refused  to  return  the  note  and 
negolialed  It,  his  acta  were  a  conver- 
sion, giving  the  applicant  a  right  of 
action. — Adams  v.  San  Antonio  Lif» 
Ins.  Co.,   186   S.   W.   610. 
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liable  to  the  maker  of  the  note  in  case  the  latter  U  compelled  to 
pay  it  at  the  suit  of  a  bona  fide  purchaser  from  the  agent."  '"  Such 
a  suit  is  for  detention  and  conversion  and  is  barred  in  two  years." 

(B)  Trade  Talk  of  Agents. — Often  statements  are  made  by 
agents  in  selling  stock  which  are  regarded  by  the  courts  as  mere 
pufBng  inducements  or  promises  for  future  performance  and  not 
fraudulent  misrepresentations.'" 

BatifleatioiL — Where  a  policy  providing  that  it  should  not  be- 
come operative  until  actually  delivered  to  insured  while  in  good 
health  was  delivered  to  him  though  the  agent  knew  him  not  to 
be  in  good  health  at  that  time,  the  company,  by  retaining  the  pre- 
mium and  not  repudiating  the  agent's  act,  ratified  the  delivery.** 
The  fact  that  it  was  a  custom  of  the  agent  to  issue  more  than  one 
policy  to  the  same  person  for  a  single  period  does  not  of  itself 
show  that  the  insurer  had  knowledge  of  the  issuance  of '  the 
policies  on  which  to  base  a  ratification  of  the  agent's  acts.*' 

Bepntentation  of  Both  Parties. — It  has  been  held  that  the  local 
agent  can  become  the  custodian  of  a  policy  for  the  insured,  not- 
withstanding his  agency  for  the  ipsurer.** 

Criminal  Progeontion  of  Agent — Statutory  Bagulations. — Any  per- 
son who  transacts  the  business  of  a  life  insurance  agent  without 
first  obtaining  a  license  from  the  Conuhissioner  of  Insurance  eind 
Banking  shall  be  punished  by  a  fine  and  imprisonment  (Art.  645, 
Criminal  Statutes  1916),  and  any  person  who  embezzles  the  pre- 


7&  An  aetloo  for  the  recovery  of 
moDey  paid  by  plalDtitTs  lueltnor  to 
ths  tranaferoo  of  a  aoto  «lven  by  the 
aselriiar  to  decedent  and  wrongfully 
appropriated  by  blm  la  for  detention 
and  converBlon  of  personalty,  »nd  bar- 
red In  two  years  under  Vernon's  Say- 
lea'  Ann.  Civ.  St.  1914,  Art.  6687.— 
Adams  V.  San  Antonio  Life  Ins.  Co., 
186   a.  W.   610. 

Tfl.  W^here  a  note  la  g1v«n  to  an  In- 
surance aeent  by  an  applicant  for  a 
policy  to  pay  the  premium,  wltta  the 
understanding  the  note  will  be  return- 
ed If  the  policy  la  not  issued,  and  tbe 
policy  Is  not  Issued,  th«  insurance  com- 
pany Is  liable  to  the  maker  of  the 
note  In  case  the  latter  la  compelled 
to  pay  It  at  the  suit  of  a  bona  fld« 
purchaser  from  the  axent,  to  whom  it 
was  made  payable. — New  Tork  Life 
Ids.  Co.  v.  Baese.  SI  S.  W.  821. 

TSa.  Statements  by  an  agent  In  tak- 
ing subscriptions  for  the  Increased 
capital  stock  of  a  life  Inusrance  com- 
pany held  mere  pulTInK  inducements  or 
promises  for  future  performance,  and 
not  fraudulent  misrepresentations — 
Cope  V.  Pitisr,  IBS  S.  W.   44T. 


B4~(I)      BatUtetlon. 


(■••    S8    Omt. 

E   U4.) 

au,  tvnere  a  life  policy,  which  pro- 
vided that  It  should  not  become  opera- 
tive until  "actually  delivered  to  the 
insured  herein  named  while  in  good  . 
bsklth,"  was  delivered  to  the  Insured, 
thoueh  he  was  known  to  the  agent 
making  the  delivery  not  to  be  in  good 
health,  the  company,  by  retaining  the 
premium  paid  thereon,  and  not  repudl- 
atlns  the  agent's  act,  ratlfled  the  de- 
livery.— Northwestern  Life  Ass'n  v. 
Flndley,    68  8.  W.    6S(. 

81.  The  fact  that  It  was  the  custom 
Of  the  agent  procuring  the  polldeSi  and 
other  agents  as  well,  to  Issue  more 
than  one  policy  to  the  same  person 
for  a  single  period,  did  not  alone  show 
that  the  Insurer  had  knowledge  of  the 
fact  of  the  Issuance  of  the  policies  on 
which  to  base  a  ratification  of  the 
agents'  acts. — Wilkinson  v.  Travelers' 
Ins.   Co.,  TS   S,  W.   1016. 

lOB — S«prMantatton   of   Both   FattUa. 
<■••  as  Osnt.  Jtig.  InsnTanoa,  {  133.) 

ea.  The  local  agent  of  a  life  Insur- 
ance company  could  become  the  cus- 
todian of  the  policy  for  Insured,  not- 
withstanding his  agency  for  the  com- 
pany.— Amarlllo  Nat.  Life  Ins.  Co.  v. 
Brown,   16E   3,   W.   668. 
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miums  which  he  collects  is  ^Ity  of  theft.     (Art.  691,  Criminal 
Statutes  J916.) 

Oriminal  Prosecution  of  Agent. — Under  the  statute  relating  to 
the  soliciting  of  insurance  without  a  certificate  to  act  as  insnrance 
agent,  an  information  failing  to  allege  that  the  solicitor  was  to 
receive  compensation,  charges  no  offense.''  "  The  information 
most  also  allege  that  Ihe  company  for  whom  the  agent  solicited 
was  an  insurance  company.^*  In  a  prosecution  for  larceny  by  em- 
bezzling insurance  premiums,  the  contract  under  which  the  ac- 
cused was  working  for  the  insurance  company  is  admissible,  its 
terms  being  buiding  on  him,''  In  such  a  ease  where  the  accused 
testified  that  he  had  received  a  premium  and  paid  it  to  no  one  it 
was  admiseible  to  admit  testimony  of  his  superior  that  he  had  not 
received  it  or  permitted  accused  to  appropriate  it."  Further, 
where  the  accused  told  the  applicant  that  his  application  had  been 
cancelled  and  he  would  have  to  see  the  state  agent  to  get  the 
premium,  the  state  agent  conld  testify  that  the  applicant  called 
and  did  receive  the  premium.'*  "Where  the  agent  testified  that  he 
had  received  the  premiums  and  had  paid  them  to  no  one  but  had 
spent  the  money,  an  instruction  as  to  good  faith  in  retaining  the 
money  was  properly  refused."  Article  691  of  the  Penal  Code  has 
been  held  sufficient  to  include  prosecutions  of  agents  for  larceny 


OrUnlMl 

sa.  Under  act  Tax.  July  >,  18T9. 
prohibltlDK  any  person  from  Actlne 
as  agent  of  an  Insurance  company 
which  haa  not  compiled  with  the  la.wB 
of  that  state,  an  Infornuitlon  chKrg- 
Ing-  thu  defendtnt  did  "Bollclt  Insur- 
anca  on  hehalf  of  the  Kentucky  Mut- 
ual Security  Fund  Company  of  Louis- 
ville, Ky.."  and  tranemlt  "an  applica- 
tion for  Insurance  from  said  company," 
eto..  Is  InaufUclent  on  motion  In  arrest 
of  Judgment,  In  not  sIlefflnK  that  the 
company  named  was  an  Insurance  com- 
pany.— Brown  v.  State,  ID  S.  W,  112. 

M.  An  Indictment  for  engnglnK  In 
the  occupation  of  local  Insurance  agent 
without  a  license  woe  drawn  under 
the  taw  of  1S9S  (Acta  189S.  p.  BO)  re- 
Qulrlng  auch  agent  to  procure  a  li- 
cense In  each  county  la  which  he  solic- 
ited Insurance.  The  taws  of  IB)T 
(Acts  18ST,  p.  GS),  without  reference 
to  the  Act  of  189E,  re-enacted  Its  pro- 
visions omitting  the  requirement  that 
local  agents  should  procure  licenses 
In  each  county,  and  making  no  provi- 
sions for  violation  of  tliat  act.  Held, 
that  the  latter  act  having  repealed  the 
former,  no  conviction  could  be  had. — 
Elchlltz  V.  State.  4«  S.  W.  613,  3>  Tax. 
Cr.  R.  188. 


85.  Under  Pen.  Code  1911,  Art 
relating  to  the  soliciting  of  Insu 
without  authority,  a  conviction  t 
4ie   sustained   on 


tS3, 


Ing  to  allege  that  the  solicitor  was  to 
receive  eompensatlan  either  directly 
,or  Indirectly,  though  no  motion  was 
made  to  quash  It  before  trial. — Jasper 
V.  State,  164  S.  W.  SEl. 

B8,  In  a  prosecution  for  larceny 
by,  embezillng  Insurance  premiums, 
the  contract  under  which  the  accused 
was  working  for  the  Insurance  com- 
pany was  admissible:  Its  terms  being 
binding  upon  him. — Meredith  v.  State, 
184  S.  W.  £04. 

87,  Where  one  accused  of  having 
embezzled  Insurance  premiums  testi- 
fied that  he  hod  received  a  premium 
and  had  paid  It  to  no  one.  It  was  not 
error  to  admit  testimony  of  hla  su- 
perior that  he  had  not  received  It  or 
permitted  accused  to  appropriate  It. — 
Id. 

ed   of   larceny 

a  that  he  told 

the  applicant  that  his  application  had 
been  canceled  and  he  would  have  to 
see  the  state  egent  to  get  the  premium, 
the  state  agent  could  testify  that  the 
applicant  colled  and  did  receive  the 
premium.— Meredith  v.  State,  184  S.  W. 
204. 

B9.  In  a  prosecution  far  embezzle- 
ment of  Insurance  premiums,  where 
the  agent  testified  that  he  had  received 
them  and  had  paid  them  to  no  one  but 
hod  spent  the  money,  an  Instruction  as 
to  good  faith  In  retaining  the  money 
was  properly  refused. — Meredith  v. 
State,   184   S.  W.  104. 
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by  embezzlement  of  premiums  paid."  An  agent  receives  premiams 
under  his  employment 'and  may  not  appropriate  them  to  his  own 
use,  so  that  failure  of  the  applicant  to  sign  a  new  application  as 
required  would  not  affect  his  guilt  in  appropriating  the  ptemiums.*-* 
Although  the  agent  could  have  retained  hts  per  cent  as  commissions, 
had  the  policy  been  issued,  that  woud  not  reduce  the  crime  from 
felony  to  misdemeanor  where  the  policy  was  not  in  fact  issued.'* 
In  a  prosecution  under  the  statute  for  embezzlement  (Art.  691  of 
the  Criminal  Statutes  of  1916),  it  is  not  necessary  to  allege  the 
ownership  of  the  money."  Although  an  indictment  for  larceny 
by  embezzlement  from  corporation  must  allege  that  the  defrauded 
party  was  a  corporation,  it  is  not  necessary  to  allege  that  other 
corporations  interested  were  such." 

Revocation  of  Agent's  Authority — Statutory  Re8:iilatioiis. — An 
agent's  authority  to  solicit  insurance  may  be  revoked  for  violation 
of  any  of  the  insurance  laws,  for  knowii^Iy  deceiving  or  defraud- 
ing a  policy  holder  or  for  unreasonably  failing  and  neglecting  to 
pay  over  to  the  company  the  premiums  collected  by  him.  {Art. 
4971,  Rev.  St.  1914.) 

INSURABLE   INTEEEST 

What  OoDitittites  Interest  in  Human  Life. — ^A  woman  has  an  in- 
surable interest  in  the  life  of  her  Intended  husband,"  and  an  illegit- 
imate daughter  has  an  insurable  interest  in  the  life  of  her  father.** 
However,  a  niece,  who  has  no  expectation  of  pecuniary  benefit  from 
■^ler  uncle  further  than  the  probability  of  an  occasional  gift,  has 
no  insurable  interest  in  his  life,"'     A  community  creditor  has  no 

90.    Title  of  Acts  Slat  L.ee.   c.   IDS.  embezzleTnent   from    corporB.tlon 

1    51    (notr    Pen   Code    1911,    Art.    691).  allege  that  the  defrauded  party  i 

held  Bufllcient  to  include  prosecutions  corporation,  it  la  not  necessary  I 

of    InHurance    agents    for    larceny    by  lege    that   other   corporations    Inti 

embezzlement     or     premiums     paid. —  ed  were  such.— Id. 

Meredith  v.  State,   18*   8.  W.  2(H,  ».     Under  Pen.  Code  1911.  Art.  S89, 

SI.     An      Insurance      s^ent      receives  relating  to  the   solicltinB-  of  insurance 

premiums   under   hie    employment,   and  without   a   certificate    to   act    as   insur- 

mtty   not  appropriate  tham    to   hia   own  ance  apent,  an  information,   falling   to 

use,  BO  that  failure  of  the  applicant  to  allege  that  the  aoUcltor  was  to  receive 

sign    a    new    application     as    required  compenaatlon,     charges     no     offense, — 

would  not  affect  his  guilt  in  appropria-  Jeaper  v.  State,  16*  S,  W.  861. 
ting  the  premiuma.— Meredith  v.  State, 

1S4   3.  W.  204.  mVKABI^B      □TTHmBST.      (MH     20 

n.     Although  an  Insurance  agent  ac-  CTO.   701. > 
cuHed    of    embezillng    premiums    could 

have    retained    40    per    cent,    thereof.  lie — Wliat  OonvUtntm  Intaiast  Is  Kn. 

had  the  policy  been  isaued,  that  would  nuu    Ufa.      (Sm    38    OMit.    I>i«.    In- 

not    reduce   the   crime    from    felony    to  auaiiiM,   U   13S-IB7.   177.) 

njlsdemeanor.     where     the    policy     wbh  90.     A  niece,  who  had  no  expectation 

not  In  fact  Issued.— Meredith   v.   atate,  of    pecuniary    benefit    from    her    uncle 

184  S.  W.  20*.  further  than  the  probability  of  an   oc- 

»a.     In     a     proeecutlon     under     Pen.  castonal  gift,  haa  no  insurable  interest 

Code  ]91],   Art.  891.  making  an   insur-  in  hia  life.— Wilton  v.   New  York  Life 

ance  agent  who  collects  premiums  and  Ins.  Co.,  78  S.  W.  403,  S4  Tei.  Civ.  App. 

converts   them  guilty    of  larceny,   it  Is  15B. 

not   necessary  to  allege  the  ownership  VT.     A   woman    has   an    insurable   In- 

ot  the   money.— Meredith    v.   Stale,   181  terest  in  the  life  of  her  intended  hus- 

a.  W,  304,  bsud. — Taylor  v.   Travellers'   Ins.   Co., 


Wlilla  Indictment  for  larceny  by     ,  S9  S.  W. 
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insurable  interest  in  the  life  of  the  wife.""  Whatever  insurable 
interest  one  may  have  in  his  partner's  life  ceases  when  the  latter 
retires  unindebted  to  the  firm.*'  Where  each  of  two  partners  took 
out  a  policy  on  his  life  payable  to  the  firm,  and  premiums  of  like 
amount  on  each  were  paid  out  of  the  firm's  assets,  the  continuing 
partner  has  no  claim  on  his  retired  partner's  policy  as  against  the 
latter's  estate,*'  A  wife  has  no  interest  in  her  husband's  life  after 
divorce,  as  beneficiary.'*'^ 

buiinmce  '\mthoat  Interest. — A  person  who  has  no  insurable 
interest  in  the  life  of  the  insured  may  be  made  the  beneficiary  in 
a  policy  but  the  courts  will  consider  him  a  trustee  for  the  benefit 
of  those  legally  entitled  to  the  proceeds.""  The  fact  that  the  pre- 
miums are  paid  by  the  beneficiary  does  not  render  the  policy  void."** 
One  may  be  made  the  legatee  of  the  proceeds  of  a  policy  taken 
out  by  the  testator  on  hia  own  life,  though  having  no  insurable  in- 
terest in- the  life  of  the  testator.'"^ 

Watering  Policies. — Where  one  brother  took  out  a  policy  on  the 
life  of  hia  brother  who  was  indebted  to  him  it  was  held  that  re- 
covery could  not  be  defeated  on  ^he  ground  that  it  was  a  wagering 
policy.'" 

Assignment  of  Policy  to  Person  Without  Interest. — The  general 
rule  is  that  there  can  be  no  recovery  on  a  policy  by  one  having  no 
insurable  interest  in  the  life  insured,  to  whom  the  policy  was  as- 
signed after  its  issuance."*  ""    Such  an  assignment  is  valid  only 

B8.    Whatever  insurable  Interest  one  conalder  him  a  IruBtee  Tor  the  benefit 

mar  have  In    his   partner's   life   cesBee  of  those  legally  entitled  to  the  policy. 

when   the  latter  retires  unindebted  to  —Mutual   Life   Ina.   Co.   of  New   York 

the  flrm;  and  where  each  of  two  part-  v.  BlodRett,    27   S.  W.   Z8«. 
nera  took  out  a  policy  on  his  life  pay-  102.     One   may    be   made  the   legatee 

able  to  the  Arm,  and  premiums  of  like  of  the  proceeds  of  a  life  Insurance  pol- 

amount   on   each   were   paid   out   of  the  ley    taken    out    hy    the   testator  on   his 

Arm's    asaets.    the    continuing    partner  own    life,    though    having   no    Insurable 

has  no  claim  on   his  retired  partner'd  interest  In   the   life  of  the   testator. — 

policy  as  against  the  latter's  eatale.—  Fletcher  v,  ■WlUlamB,   M  S.  W.  880. 
Cheeves  v.  Anders,  26  S.  W,  324. 

99.  An  llleBltimate  iJaughter  has  an 
Insurable    Interest    in    the    life    of    her 
father. — Maxey   v.    Franklin    Ufe   Ins. 
Co..   184   S.  W.   138.     See  28  Cent  Dig.  103.    Recovery  on  a  policy  for  116,- 
Insurance,   It    168-182.  000,   taken  out  by  plaintiff  on   the   life 

100.  A  community  creditor  has  no  of  his  brother,  who  was  Indebted  to 
inaurable  interest  In  the  life  of  the  Mm  in  the  sum  of  tl,200.  cannot  be 
wife,  Cameron  v.  Barcua.  71  S.  W.  defeated  on  the  ground  that  it  waa  a 
421.  wagering    policy.— Kqu liable    Life    Aa- 

lOOik-  Wife,  on  being  divorced,  ceaa-  sur.  Soc.  v.  H&zlewood,  IZ  S.  W.  821, 
ed  to  have  any  interest  aa  beneHcIary 

In    policy    on    huaband's    life. — North-  138 — AaalfnauKt   of  Folloy  to   Parson 

nestem    Mut.    Life   Ina.   Co.    v.    White-  Wtttacmt  Intnrut.     Baa  3B  Oeat.  Dig. 

aelle,  188  S.  W.   22,  Hunuanin,  Sf  ISS,  IST.) 

104.  There  can  be  no  recovery  on  a 
life  policy  by  one  having  no  Insurable 
Interest    in   the   life   insured,    to    whom 

101.  As  an  Insured  may  make  a  the  policy  wax  aaslEncd  after  Its  is- 
person  who  has  no  Insurable  interest  suance. — Wilton  v.  New  York  Life  Ins, 
In  his  lite  the  henellclary  in  the  life  Co..  78  S,  W.  403,  34  Ten.  Civ,  App. 
policy,  the  fact  that  the  premiums  are        ITiC. 

paid  by  such  beneflciary  does  no 
der  the  policy  void,  but  (he  courl 
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to  the  extent  of  reimbursing  the  assignee  for  the  amount  paid  out 
by  him.""  The  rule  that  a  wife's  interest  as  assignee  of  a  policy 
on  her  husband's  life  ceases  on  the  divorce  of  the  parties  is  ap- 
plicable to,  an  endowment  policy  issued  to  the  husband.""  The 
reason  is  that  after  the  divorce  and  before  the  arrival  of  the  date 
of  the  policy  becoming  due,  the  wife,  if  continuing  to  hold  the 
policy  would  be  interested  in  his  death."*  The  wife  would,  of 
course,  be  entitled  to  reimlmrsement  for  premiums  paid.**" 

THE  (X)NTRACT  IN  GENERAL 

(A)    NATURE,   REQUISITES   AND   VALIDITY 

Policies  Shall  Contain  What — Statutory  Regulations. — ^A  provi' 
sion  that^ 

(1)  All  premiums  shall  be  payable  in  advance. 

(2)  A  grace  of  one  month  shall  be  allowed  for  payment. 

(3)  The  policy,  or  policy  and  application  shall  constitute  th6 
entire  contract  and  shall  be  incontestable  not  later  than  two  years 
from  its  date  except  for  non-payment  of  premiums. 

(4)  All  statements  made  byinsured  shall,  in  the  absence  of 
fraud,  be  deemed  representations  and  not  warranties. 

(5)  If  the  age  of'  insured  has  been  understated  the  amount  pay- 
able under  the  policy  shall  be  siTch  as  the  premium  paid  would 
have  purchased  at  the  correct  age. 

(6)  A  loan  value  shall  be  included,  after  three  years  premiums 
have  been  paid,  except  in  term  and  pure  endowment  insurance. 

(7)  In  default  of  premium  payment  after  payments  have  been 
made  for  three  years,  the  owner  shall  have  a  stipulated  form  of 
insurance,  the  net  value  of  which  shall  be  at  least  equal  to  the 
reserve  at  the  date  of  default.     Term  insurance  excepted. 

(8)  A  table  showing  the  loan  values  shall  be  included,  with 
options. 

(9)  If,  in  the  default  of  premium  payments,  the  value  of  the 
policy  shall  be  applied  to  the  purchase  of  other  insurance.  Also  a 
provision  for  reinstatement.. 

(10)  When  policy  shall  become  a  claim  by  death  of  Insured 

Insured,  and  not  allefclng:  an  Insurable  Cent.    Dig.,    vol.    SS.    coIb.    tSi-SST.    II 

Interest  In  the  life  of  Insured  or  In  the  lSS-171. 

policy,  may  not  recover  thereon. —  107.  As  an  assignee  of  Ufe  policy, 
Dug-ger  V.  Mutual  Life  Ins.  Co.,  .81  5.  to  be  entitled  to  hold  an  Interest  there- 
W.  33i.  In,  must  have  an  insurable  intereat  In 
lOS.  The  rule  that  a  wife's  Interest  the  life  Insured,  «  wife's  Interest  SB 
an  BSElg-nee  of  a  policy  on  her  hus-  asBlgnee  of  a  policy  On  her  husband's 
band's  life  ceases  on  the  divorce  of  the  life  ceases  on  the  divorce  of  the  par- 
parties  1h  applicable  to  an  endowment  ties,  except  bo  far  as  she  has  paid 
policy  Issued  to  the  husband,  payable  premiums, — Hatch  v.  Hatch,  80  S.  W. 
on  a  designated  future  date  or  on  his  411,  36  Tei.  Civ,  App.  3J3. 
death  prior  to  that  time:  for,  after  the  108.  An  aael^nment  of  a  life  policy 
divorce  and  before  the  arrival  of  the  to  one  without  Insurable  Interest  Is 
designated  date,  the  wife.  If  continuing  valid  In  Texaa  only  to  the  extent  of 
to  hold  the  policy,  would  be  interested  relmburHlng  the  assignee  for  th6 
in  his  death— Hatch  v.  Hatch.  80  S.  amount  paid  out  by  him.— Mianhattan 
W.    4tl,    8G    Tex.    Civ.    App.    ST3.     See  Life  Ina  Co.  v.  Cohen,  13S  S.  W.  61. 
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upon  due  proof  of  death  and  the  right  of  claimant  to  proceeds 
settlement  shall  be  made  not  later  than  two  months  after  the  re- 
ceipt of  alieh  proof, 

(11)  Policy  shall  include  a  table  showing  amounts  of  install- 
ments in  which  it  may  provide  its  proceeds  may  be  payable.  {Art. 
4741,  Eev.  St.  1914.) 

Policies  Shall  Not  Contain  Wbat^-Statatory  Begnlstioiu.— 1.  A 
provision  limiting  the  time  within  which  any  action  may  be  com- 
menced to  less  than  two  years  after  the  cause  of  action  shall  ac- 
crue, 

2.  A  provision  by  which  the  policy  shiall  purport  to  be  issued 
more  than  six  months  before  the  original  application,  if  thereby 
insured  would  rate  at  any  age  younger  than  his  age  at  date  when 
application  was  made. 

3,  A  provision  for  any  mode  of  settlement  at  maturity  of  less 
value  thata  the  amounts  insured,  plus  dividend  additions,  if  any, 
less  any  indebtedness  to  the  company,  except  in  case  of  suicide  or 
in  case  of  certain  hazardous  occupations.  (Art.  4742,  Rev.  St. 
1914.) 

Policiw  of  Foreign  Ituurance  Oompauies  May  Oontain— Btatatoy 
Regulations. — ^Any  provision  which  the  laws  of  the  state,  territory, 
district  or  country,  under  which  the  company  is  organized,  pre- 
scribes shall  be  in  such  policies  when  issued  in  this  state.  (Art. 
4743,  Rev.  St.  1914.) 

No  Level  IPremJnm  Policies  Shall  Be  Issued — Statutory  Begtila- 
tiODB. — It  is  now  unlawful  for  level  premium  policies  providing 
for  more  than  one  year  preliminary  term  insurance  to  be  sold  in 
this  state.     (Art.  4952,  Rev.  St.  1914.) 

Forms  of  Policies  to  Be  Filed— Statatory  Begolatioiu.— The  forms 
of  policies  shall  be  filed  with  the  Department  of  Insurance  and 
Banking  within  five  days  after  insurance.  (Art.  4748,  Rev.  St. 
1914.) 

What  Law  Qovems — Policies  Qovemed  By  the  Laws  of  T^as, 
Notwithstanding  Stiputations  to  the  Oontraiy — Statutory  Begnla- 
tions. — All  contracts  of  insurance  payable  to  any  citizen  of  this 
state  are  held  to  be  contracts  entered  into  by  virtne  of  the  laws 
of  this  state  and  governed  thereby  although  such  policy  may  pro- 
vide that  the  contract  was  executed  and  is  payable  together  with 
the  premiums  outside  this  state  or  at  the  home  office  of  the  com- 
pany issuing  the  same.    (Art.  4950,  Rev.  St.  1914.) 

(A)  Case  Law. — The  legal  effect  of  an  insurance  contract  mak- 
ing the  principal  and  premiums  payable  in  a  state  other  than  that 
of  insured's  residence  is  to  be  determined  by  the  laws  of  such 
state,""  and  this  despite  the  fact  that  the  laws  of  this  state  require 
foreign  insurance  corporations  to  establish  an  office  and  appomt 


298  UFE   INSURANCE 

an  agent  upon  whom  service  may  be  had.""  It  has  been  held  that 
the  statute  of  another  state  providing  that  no  policy  shall  be  for- 
feited without  due  notice  applies  only  to  that  state  and  not  to 
Texas  where  the  policy  is  delivered  there,  even  though  the  pre- 
miams  and  policy  are  payable  in  New  York."*  Where  an  applica- 
tion from  this  state  provided  that  it  should  be  the  basis  of  the  con- 
tract and  waived  notice  to  pay  the  premiums  and  that  the  con- 
tract was  completely  set  forth  in  the  policy  and  application  taken 
together,  it  could  not  be  presumed  that  the  parties  intended  that 
the  contract  was  to  be  governed  by  provisions  of  a  statute  of  New 
York  requiring  notice  to  pay  preiniams  to  be  given  before  for- 
feiture."* '"  In  an  early  case  it  was  held  that  where  a  life  policy 
provided  that  it  should  be  construed  and  goverped  by  the  laws 
of  a  foreign  state,  the  provisions  of  the  statute  applying  thereto 
could  not  be  waived  by  the  parties.'" 
Powers  of  Agents  in  Beapeot  to  Contracts  in  General. — It  is  held 
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IW.    The  fact  that  the  laws  of  Tez- 

ae  require  forelg-n  Insurance  corpora- 
tiona.  ae  a  condition  precedent  to  their 
doing  buslnees  In  that  state,  to  eatab- 
llHh  an  oHlce,  and  appoint  an  agent 
upon  whom  aervlce  of  procees  can  be 
made,  does  not.  where  the  principal 
and  premiums  are  made  payable  In 
another  Btate.  operate  to  make  the 
contract  performable  In,  and  Its  legal 
erect  to  be  determined  by.  the  laws 
of  Texas.  Judgment,  Sleders  v.  Mer- 
chants' Life  Ass'n  of  United  States, 
El  a.  W.  6*7,  reversed.— Selders  v.  Mer- 
chants' Life  Ass'n  of  United  States, 
Bl  S.  W.  TBS.  33  Tex.  1»4. 
110.     The  legal  eftect  of 


laklnt 


the 


premiums  payable  In  a  state  other 
than  that  of  the  Insured's  residence, 
^  determined  by  the  laws  of 
tate.  Judgment,  Sleders  v. 
!'  Life  Ass'n  of  United  States 
(Civ.  App.  ISB9)  GI  g.  'W.  Bf7  reversed. 
~   --  -'       -  ■    Life  Aas 


United  f 


,    E4    ! 


W.    763.    93    Tex. 


1  a  life  policy  provides 
be  construed  and  kov- 
laws  of  a  forelen  state, 
a    of   a    alalute    applying 


rhouKh  a  contract  of  Ini 
B  made  In  TeKn-i.  It  was  m, 
»t  the  home  offlco  In  New  Yi 


made  for  any  act  to  be  done  elsewhere 
by  the  company.  Held  that,  as  there 
was  nothing  Indicating  that  the  parties 
contracted  with  reference  to  the  laws 
ol  Texas,  the  contract  was  governed 
by  the  laws  of  New  Torlc^-Hetropol- 
Itan  Life  Ins.  Co.  v.  Bradley,  TS  S.  'W. 
SET.  Jugdment  reversed  S2  3.  'W.  1031, 
>»  Tex.  230. 

lia  vniere  an  application  for  a  life 
policy  In  a  New  York  company  le'made, 
and  the  policy  Is  dellverei)  In  Texas,  a 
New  York  statute  prohibiting  forfei- 
tures for  nonpayment  of  premium  a. 
unless  written  notice  shall  have  been 
duly  addressed  to  the  Insured,  forms 
no  part  of  the  contract  of  InsDrance, 
though  the  policy  Itself  provides.  In 
general  terms,  but  without  reference 
to  the  New  York  law,  for  a  notice  of 
accruing  premiums.— Co  won  v,  Bqult- 
abte  Life  Assur.  Soc,  B4  5.  W.  101. 

114,  A  statute  of  New  York,  pro- 
viding that  no  life  Insurance  corpora- 
tion doing  business  In  that  state  shall 
declare  a  policy  forfeited  or  lapsed 
within  one  year  from  the  failure  to 
pay  a  premium,  unless  a  notice  stating 
the  amount  of  the  premium,  etc..  shall 
have  been  duly  addressed  and  mailed 
to  the  last  known  post  ofnce  address 
"In  this  State"  of  the  insured  ap- 
plies only  to  contracts  made  in 
New  York  with  persons  having  a 
known  post  office  address  therein,  and 
cannot,  therefore,  tte  applied  where  the. 
Insured  lives  In  Texas,  and  the  policy 
Ih  delivered  there,  though  the  pre- 
miums and  policv  Itself  are  payable  In 
New  York. — Metropolitan  Life  Ins.  Co. 
V.   Bradley,  82   3,  W.   1031. 

HE.  Where  an  application  for  an 
InRurance  policy  on  the  life  of  a  resl- 
of   Texas    provided    that    the    an- 


and 
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that  in  the  absence  of  an  express  restriction  an  agent  has  power 
to  make  a  verbal  agreement  with  an  applicant  that  a  premium  note 
signed  by  the  applicant  shall  be.  surrendered  in  ease  he  declines  to 
accept  the  policy.""  The  secretary  and  general  manager  of  a 
company  have  more  power  than  the  local  agent,  as  it  has  been 
held  tHat  a  clause  in  a  certificate  denying  to  agents  the  power 
to  make,  alter  or  discharge  contracts,  waive  forfeiture  or  extend 
credits  does  not  apply  to  the  secretary  and  general  manager  of 
the  company.""" 

.  Applicatitm  or  Offer  and  Acceptance. — Acceptance  of  the  policy 
must  be  shown  before  the  contract  is  complete."'  Where  pending 
an  investigation  by  the  insurer  the  insured  died  it  devolved  on  the 
plaintiff  to  prove  that  the  contract  had  been  completed  by  the  ac- 
ceptance by  the  insurer  of  the  application."*  Postponement  of 
action  in  accepting  is  not  tantamount  to  an  acceptance  in  such  a 
case.'''  After  the  premium  has  been  ordered  returned  to  the  in- 
sured the  fact  that  it  has  not  been  returned  will  not  estop  the  in- 
surer from  denying  an  acceptance  of  the  application.^^'  Where 
the  application  provided  that  no  verbal  statement  should  modify 
the  contract  unless  written  and  approved  by  the  officers  of  the 
insurer  and  the  application  should  be  the  sole  basis  o*f  the  con- 


waivea  notice  to  pay  the  premluma. 
and  the 'policy  provided  that  the  an- 
swers and  statements  contained  In  the 
application  were  made  a  part  of  the 
contract,  and  that  the  contract  was 
completely  set  forth  In  the  policy  and 
application  taken  together.  It  could  not 
l>e  presumed  that  the  parties  Intended 
that  the  conlract  was  to  be  governed 
by  provisions  of  a  statute  of  New  York 
.requiring  notice  to  pay  premiums  to  be 
Klven  to  Insured  as  a  condition  of  de- 
claring the  policy  forfeited — Id. 


18ft— Fowais  of   Acants  : 

OoJtraeta  Ik  a«a*r&L     <Sm  BB  Oant. 
IMf.  UuunuKM,  f  180-188,  1849,  18Sa) 


IIB^  In  the  absence  of  an  express 
restriction   on   his   authority,   an   agent 

to  make  a  verbal  agreement  with  an 
applicant  for  a  policy  that  a  premium 
note  signed  by  the  applicant  shall  b6 
surrendered  In  case  the  applicant  de- 
clines to  accept  the  policy. — Mutual 
Reserve  Life  Ina.  Co.  v.  Seldel,  113  8. 
W.  94B.  See  28  Cent.  Dig.  Insurance, 
II  180-lSS,  18t9,  18E0. 

liell.  A  clause  In  a  certificate  deny- 
ing to  a«ents  the  power  to  make,  alter, 
or   discharge   contracts,    waive   forfel- 


n  1 

lis.  Decedent  applied  for  term  In- 
surance to  June  10,  1904,  and  a  !0-pa- 
ment  policy  at  an  annual  premium 
of  fsgS  from  that  date.  He  executed 
a  note  for  both  the  term  and  flrst 
year's  premium  to  defendant's  local 
agent,  which  was  placed  In  the  local 
bank  In  escrow,  to  be  delivered  "when 
a  satisfactory  policy  for  (10,000  was 
turned  over"  to  decedent  by  the  bank. 
The  premium  In  the  application  was 
flued  at  decedent's  age  when  the  ap- 
plication was  written,  instead  of  at 
the  age  he  would  be  on  the  commence- 
ment of  the  regular  policy  and.  this 
being  changed   i 


jollcy  B 


the 


ply  t 


the  s 


credits. 


t  ftp- 


Instructions  to  deliver  on  decedent 
signing  a  correction  of  the  application. 
The  policy  was  sent  tO  the  Imnk.  and 
decedent,  on  the  day  he  was  killed. 
authorized  Q.  to  transfer  the  policy  to 
another  bank,  and  then  asked  another 
to  go  to  the  bank  to  which  ha  expected 
It  to  be  clianged  and  get  the  same; 
but  neither  applied  to  the  bank  holding 
the  note  in  escrow  for  the  policy  until 
after  decedent's  death,  when  delivery 
was  refused.  Held,  that  such  facts  did 
not  show  an  acceptance  of  the  policy 
by  decedent,  and   that  no  contract  had 


con  su  m  m  a  ted .~  A  t 


'.  28. 
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tract  thtf  oral  eommunieations  of  the  insured  to  the  agent  do  not 
affect  the  validity  of  such  contract."' 

Form  and  Requisites  ot  tbe  Policy. — In  a  case  where,  onder  the 
authority  of  the  applicant,  the  agent  signed  the  application  and 
executed  an  assignment  of  such  applicant's  wages  for  the  premium, 
and,  while  the  beneficiary's  name  was  inserted  that  same,  day,  it 
was  inserted  after  the  applicant's  death  the  facts  were  held  in- 
sufficient to  establish  a  contract  of  insurance  consummated  before 
the  death  of  the  insured,'"  especially  where  the  necessarj-  counter- 
signing by  the  policy  writer  took  place  after  insured's  death,  the 
policy  signer  and  other  officers  of  the  insured  being  ignorant  of 
his  death,'" 

Validity  of  Oral  Oontract. — It  has  been  held  that  a  contract  for 
life  insurance  may  be  effected  by  parol."'  Where  an  agent  repre- 
sented that  the  annual  premium  would  be  a  certain  sum  but  the 
by-laws,  made  a  part  of  the  policy,  provided  for  assessments,  the 


117.  Where  life  lDBuranc«  w&a  Is- 
sued on  aa  spplIcBitlon  providing'  that 
no  verbal  statement  should  modify 
the  contract  or  KfCact  the  rlKhts  of 
the  Insurer,  unless  written  and  ap- 
proved by  Its  officers,  and  that  such 
application  should  be  the  sole  basis  of 
the  contract,  the  validity  ot  the  insur- 
ance was  not  af[ect«d  by  oral  com- 
munl cations  of  the  lnaur«d  t«  the 
ac«nt  who  solicited  the  Insurance.^ — 
Fidelity  Mut.  Ufe  Ass'n  v.  Harria,  GT 
a  W.  eSG. 

lis.  Though  tbe  premium  be  not 
returned,  yet  when  ita  return  has  been 
directed  by  tbe  company  In  instruc- 
tions to  Its  asent,  the  fact  that  It  has 
not  been  returned  will  not  estop  (he 
company  from  denytOK  an  acceptancA 
ot  tbe  application. — Connecticut  Hut. 
Ins.  Co.  V.  Budolph  et  al,  4G  Tex.  «G4. 

119.  Where  premium  was  paid  to 
an  a«ent  and  policy  was  to  take  effect 
at  once  If  the  application  was  ac- 
cepted, otherwise  Insurance  was  to  be 
null  and  vCld  and  pending  an  inquiry 
by  the  company  as  to  the  spelling  of 
name  In  application,  applicant  died,  it 
was  held:  1.  That  it  devolved  on  the 
plaintiff  to  prove  that  the  contract  ot 
insurance  had  been  completed  by  the 
acceptance  on  the  part  of  tbe  com- 
pany  of   the  ^plication. — Id. 

loa  Though  tbe  failure  ot  the  com- 
pany to  take  definite  action  on  the  ap- 
plication might  alCord  ground  for  the 
•IipUcant  to  withdraw  hie  application 
and  demand  repayment  of  hie  money, 
there  is  no  rule  which  would  make  a 
postponement  ol  the  action  In  accept- 
ing, pending  further  inquiry  tanta- 
mount to  an   acceptance. — Id. 


131— Voim  aad  a*anl>»M  ot  tbe  rou 
lor-  <■••  S8  OMrt.  mg.  huuwms,  m 
los,  sii.ai3.) 

ISl.  In  an  action  on  a  Ufe  policy 
It  was  shown  that  the  agent  of  the 
Insurer,  under  the  authority  given 
by  the  Insured,  signed  Insured's  name 
to  the  application  and  executed  an 
assignment  of  Insured's  wages  for  the 
premium,  between  B:IO  a.  m.  and  11 
o'clock  noon  on  a  certain  day.  The 
name  of  the  beneficiary  was  Inserted 
In  the  application  on  the  same  day, 
but  in  fact  after  the  death  of  the  In- 
sured. The  testlmonv  only  raised  a 
mere  suspicion  that  Insured  was  alive 
when  the  agent  signed  the  application. 
The  Insured  and  tbe  agent  had  agreed 
that  the  agent  should  write  up  a  polity 
for  a  specified  sum,  when  the  flrst 
premium  could  be  taken  out  of  cer- 
tain wages  of  insured,  which  codld  not 
be  done  until  two  days  before  the 
agent  prepared  the  application  and  the 
aeslgnment  of  wages  for  the  premium. 
Held,  In  sufficient  to  establish  a  con- 
tract of  life  Insurance  consummated 
before  the  death  of  the  Insured. — 
Dickey     v.     Continental    Casualty     Co., 

laa.  Where  a  life  policy  stlpulatsd 
that  It  should  not  be  binding  on  tbe 
Insurer  unless  countersigned  by  tho 
polio  y  writer,  and  the  actual  time 
of  the  countersigning  was  after  the 
death  of  the  Insured,  and  the  policy 
writer  and  the  offlcerH  of  the  Insurer 
were  at  such  time  Ignorant  of  the 
insured's  death,  there  could  be  no 
recovery  on  the  policy.— Dickey  v.  Con- 
tinental Casualty  Co.,  S9  S.  W.  430. 

131— TaliOity  ot  Onl  Ooatiaot.  (KM 
as  Cent.  ng.  msnmkee,  IS  30340a.) 
1S3.    A   contract   for  life   Insurance 

may  be  effected  by  parol. — Pacific  Hut. 

Ins.  Co.  V.  Shaffer,  TO  8.  W.  GfiS.       t 
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fact  that   the  representation  was   oral  and  preceded  delivery   of 
policy  is  immaterial."'* 

Papers  Aocompanyiuff  Policy — ^Polides  of  Life  Iiuaranoe  Shall 
Oontain  the  Entire  Oontract— Statutory  B^:alationa. — Ml  life  in- 
surance policies  now  sold  in  Texas  are  to  contain  the  entire  con- 
tract between  the  insurer  and  insured  and  the  application  for  such 
policy  may  be  made  a  part  thereof.     (Art.  4953,  Rev.  St.  1914.) 

(Polioies  Must  Be  Aooompanied  By  Oopy  of  Questions — Statutory 
BegnlatioDB. — A  copy  of  the  questions  and  answers  of  the  ap- 
plication shall  accompany  every  policy — either  photographic  or 
printed.  However,  this  provision  does  not  apply  to  life  policies 
with  provisions  making  Uie  policies  indisputable  after  two  yeara, 
providing  the  premiums  are  paid.     (Art.  4951,  Rev.  St.  1914.) 

Premium  Notes. — A  policy  and  premium  note  executed  at  the 
same  time  are  parts  of  the  same  contract."* 

Indisputable  Policies. — ^A  policy  containing  a  clause  providing 
that  it  is  incontestable  after  one  year  provided  the  required  pre- 
miums are  paid  and  is  free  from  conditions  as  to  residence,  travel  ' 
and  place  of  death  is  within  the  indisputable  policy  provision  of 
the  statute.""     (Art.  4951,  Rev.  St.  1914.) 

DeliTery  and  Acceptance  of  Policy.— The  rule  is  that  actual  or 
constructive  delivery  of  an  insurance  policy  is  essential  to  its  valid- 
ity.*'* Further,  the  execution  and  delivery  of  a  policy  by  an  in- 
surance company  in  accordance  with  the  written  application  evi- 
dences a  completed  transaction  and  constitutes  a  contract  between 
the  parties.'"  However,  the  mere  intention  by  the  officer  executing 
the  policy  that  it  should  become  effective  as  soon  as  executed  does 
not  mafae  it  so."*  The  retention  of  a  policy  by  the  local  agent  at 
the  insured's  request  is  some  evidence  on  the  question  of  delivery.'*^ 

U8«.  Wliero  the  soliciting  ag-ent  placa  of  death,  Is  within  the  eiceptloo 
repreaentInK  that  the  annual  premfum  contained  In  the  alatute. — Qrell  v.  Sam 
would  be  a  certain  Bum,  whereas  the  Houston  Life  Ins.  Co..  JET  S.  W.  TGT, 
by-laws,  by  reference  Incorporated  In  ZS  Cent.  Dig.  Insurance,  li  Z14-31T. 
the  policy,  provided  for  ass  ess  men  ts. 
the  fact  that  .the  representation  was 
oral  and  preceded  delivery  of  the  pol- 
icy which  was  accepted  without  oh-  Ji  aiO-SSO.) 
Jectlon,  Is  of  no  serious  consequence. —  18&  The  execution  and  delivery  of 
Illinois  Bankers'  Life  Ass'n  v.  Dodson,  a  policy  by  an  Insurance  company  In 
189  S.  W.  >92.  accordance  with  a  written  application 
evidences  a  completed  transaction,  and 
184 — V»p«i>  AoooapBBTlnr  Foliar.  (tM*  constitutes     a.     contract     between     the 

88  Oant.  lUf,  maniane*,  H  814-S17,)  parties. — Travelers'    Ins,    Co.    v.    Jones, 

U4.    A  Ufe  policy  and  premium  note  73  B.  W,  9T8. 

executed  contemporaneously  are  parts  1ST.    The  retention  of  the  policy  by 

of     the    same    contract— L«U(hUn    t.  the    local    agent    receiving    It    for    de- 

Fld«llty  Mut.  Ufe  Ass'n.  IS  S.  "W.  111.  livery   at   Insured's    request   was   some 

IflS.     Under  Rev.   Civ.    St.   ISll,   Art.  evidence    on    the    question    of    delivery 

4961,  reauirlng  life  Insurance  policies.  to    Insured. — Amarlllo    Nat.    L.lfe   Ins. 

except  indisputable   policies,   to   be  ac-  Co.  v.  Brown,   IfiS  3.  W.  GG8. 

companied   by   a  copy   of  the  applica-  188.     Actual  or  constructive  delivery 

tlon,  a  policy  containing  a  clause  pro-  of  an   Insurance   policy  Is  essential    to 

vldlng    that    It    la    Incontestable    after  Its  valid  I  ty.~Amer  lean  Home  Life  Ina. 

one    year,   provided    the   required   pre-  Co.  v.  Walton,  H*  S.  W.  S>2. 

miums  are  paid,  and  Is  free  from  con-  18>.    A  mere  Intention  by  the  officer 

dltlona    as    to    residence,    travel,    and  executing  a  life  policy  that  It  should 
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Payment  of  Prtmlam. — lb  a  case  where  the  applicant  gave  the 
agent  his  note  in  payment  of  the  first  premium  on  the  promise  by 
such  agent  that  the  note  should  be  returned  i(  the  applicant  did 
not  accept  the  policy,  there  was  no  completed  contract.""  And, 
where  the  agent  wrongfully  negotiated  the  note  to  an  innocent 
purchaser  before  the  policy  was  acnepted  the  insurer  was  liable 
where  the  policy  was  not  accepted.'*" 

Esfa^pel  or  W&iver  as  to  Defiscts  or  Objections. — The  insurer 
is  estopped  to  claim  that  no  application  was  made  for  the  policy 
sued  on  so  that  it  was  not  a  binding  contract.'"  The  insurer  is 
further  estopped  to  deny  that  a  policy  was  issued  on  the  applica- 
tion of  the  insured  where  it  took  the  note  of  the  beneficiary,  who 
was  related  to  insured,  in  payment  of  the  first  premium,  there 
being  no  deception  as  to  the  real  party  to  the  insurance.'"  The 
insured's  retention  of  a  policy  is  held  a  ratification  thereof.^*'  In 
such  a  case  he  is  estopped  to  plead  fraud  iji  inducing  him  to  take 
the  insurance  in  an  action  on  premium  notes.'*'  Where  the  insured 
is  induced  to  sign  an  application  by  agent's  false  representations 
that  it  provides  for  the  policy  agreed  upon  when  as  a  matter  of 
fact  it  provides  for  a  materially  different  policy,  he  is  not  estopped 
to  set  up  such  false  representations  unless  inexcusably  negligent 
in  informing  himself.'^^  Neither  is  the  insured  estopped  from  as- 
serting that  a  policy  was  procured  by  misrepresentations  where 


become  effective  as  soon  as  execute 
held  not  to  make  it  effective. — Id.  Se 
23  Cent.  TAg.  Insurance,    »   219-230. 


130.     Wher 


applies 


I  Iffe 


policy  g-ave  the  ag-ent  Of  the 
Insurer  his  note  In  payment  of  the 
first  year's  premium  on  a  promise  by 
the  a«ent  that  the  note  should  be  re- 
turned in  case  the  applicant  should  not 
accept  the  policy,  there  was  no  com- 
pleted contract,  and  where  the  agent 
wrongfully  neRotlated  the  note  to  an 
Innocent  purchaser  before  the  policy 
was  accepted,  the  applicant  was  en- 
titled to  recover  the  amount  ot  the  note 
from  the  li 


fusal 


recelvi 


the    policy 


141 — ■■toppM  or  WalvM  mm  to  Dvfaota 
or  Objaotlona.    (■••  SB  Cknt.  Dlf.  In. 

nmnoa,  §i  7S,  ass-sea.) 


131.  Insured's  retention  of  uotlcy 
held  a  ratltlcatlon  thereof  estopplni; 
him  from  pleading  fraud  tnduclnjr  him 
\o  take  the  Insurance  as  a  defense 
to  an  action  on  notes  given  for  the 
premlums.^Ribble   v.   Roberts,   180   S. 


recites  that  it  Is  Issued  on  the  appli- 
cation of  the  Insured,  and  the  com- 
pany takes  the  note  of  the  benefictary, 
a  grandson  of  the  insured.  In  payment 
for  the  first  premium,  there  being  no 
deception  ks  to  the  real  party  to  the 
Insurance,  the  company  Is  estopped  to 
deny  that  the  policy  was  Issued  on  the 
application  of  the  Insured, — Mutual 
Life  Ins.  Co.  of  New  York  v.  Blodgett. 
27    S.    W.   28«. 

133.  A  life  Insurance  company  held 
estopped  to  claim  that  no  application 
was  made  for  the  policy  sued  on.  bo 
that  It  was  not  a  binding  contract, — 
AmarlUo  Nat.  L.lfe  Ins.  Co.  v.  Brown, 
16E  S.  W.   GES. 

134.  Where  II  appears  that  an  ap- 
plicant, who  had  answered  that  no 
policy  had  been  applied  for  in  any 
other  company  which  had  Seen  refused, 
had  been  rejected  by  the  I,eglon  of 
Honor,  It  may  be  shown  that  the  agent 
lold  him  that  the  L,eglon  of  Honor  was 

pan y,— Equitable  Life  Assur.  9oc.  v. 
Hailewood.  12  S.  W.  821, 

Insured,  Induced  to  sign  an  ap- 


pJlcat 


i   false 


W.   S20. 


B  a  life   I 


J  policy 


thai  It  provides  for  the  policy 
agreed  upon,  when,  in  fact.  It  pro- 
vides for  a  materially  dlRerent  policy, 
is  not  estopped  from  setting  up  suctl 
false  re  presentation  a,  unless  inexcus- 
ably negligent  in  not  Informing  him- 
self.— Federal  Life  Ins.  Co.  v,  Hoskln*. 
]S5    S.  W.    607. 
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lie  declined  to  accept  the  policy  written  so  as  to  mature  diflFerently 
from  the  time  represented  and  received  possession  of  it  solely  to 
deliver  it  to  the  company's  adjuster."*  Where  the  evidence  shows 
that  the  applicant,  who  had  answered  that  no  policy  had  been  re- 
fused in  any  other  company  that  had  been  applied  for,  had  been 
rejected  by  a  certain  fraternal  benefit  association,  it  is  admissible 
to  show  that  the  agent  had  told  him  that  such  association  was  not 
regarded  as  a  life  insurance  company.'" 

Eeformatioii  of  Application. — The  failure  of  the  agent,  on  the  re- 
quest of  the  insured,  to  write  his  address  in  the  application  is  no 
ground  for  a  reformation  of  the  application  in  the  absence  of  any 
fraud.'*^ 

Hodification  of  Policy. — The  insurer  cannot  without  the  consent 
of  the  insured  substitute  another  insurer  in  the  carrying  out  of  its 
undertakings.'"  Therefore,  where  insured  sued  for  recovery  of 
premiums  and  damages  for  the  , insured's  breach  of  contract  the 
company  which  had  taken  over  the  contracts  and  assets  of  the 
original  company  was  liable.'" 

Hiflstatement  or  Concealment  of  Material  Facta  in  Application. — 
The  binding  force  of  answers  written  in  an  application  by  an  agent 
and  signed  by  the  insured  cannot  be  avoided  by  evidence  that  the 
applicant  did  not  know  the  contents  of  the  application  or  that  they 
were  known  to  be  false  by  the  agent  where  the  policy  declares 
that  no  agent  is  empowered  to  modify  the  policy  or  to  bind  the 
insurer  by  making  any  promise  or  receiving  any  representation 
not  contained  in  the  application.'*"     In  a  case  where  a  wife  with 

138.  iDBured  was  not  estopped  from 
assertlnE  that  a  life  policy  wa^  pro- 
cured by  tnlarepreBehtattonB,  wbere  be 
declined   to   accept  the   policy  Vrlttan  ISfl.     II  ta  not  within   the  power  of 

BO   KB    to   mature   dlfferentlv    from    the  an   Insurer  against  the  consent  of  the 

time    represented,    and    received    poa-  Insured   to   substitute  another   InBUrsr 

sesston    of    It    solely    to    dellvBr    It    to  In    the    carrying    out    of    Its    undertak- 

the     company's     adjuster. — atenEel     v.  Inga. — WaBhtng-ton     Ufe     Idb.     Co.     t. 

Colorado   NaL    Life   Assur    Co.,    14T    B-  Ixivejoy,   149  S.  W.   398. 
W.   1193.      See  ZS  Cent.  Dig.  Insurance,  13&.      In    action    by    Insured    for    re- 

il    lb.    tbi-2tt]    12    Cent.    Dig,    Corp.,    I  covery   of  premiums  and   damagea   for 

ISGfl.  the    Insurer's    breach    of    Its    contract 
held  that  a  company  which  had  taken 

aoB.      (Sm  M  04Brt.  IHv.  over   the    contracts   and   assets    of   the 

lannHuia,  ff  MB^TB.)  original    company    and    had    aaeumed 
Its  obligations  was  liable.— Id. 

l>7.    The  fact  that  Insured  request- 
ed the  agent  who  took  his  application  Apglleatlwir — MtastMsowBt  or  Onnns»1 
to  write  the  street  and  number  of  tn-  mnt  at  MatarliU  V»1a. 
aured'B   place   of   business   In   the   ap- 
plication,   so   that   noUces    of   accrulngr  140.     Where    a    policy    of    insurance 
premluma    should    be    sent    there,    and  declares    that   no   agent    Is   empowered 
that  the  ag-ent  uegllgenlly  failed  to  do  by  the   company   Issuing   the  policy   to 
BO,    Of   which    failure    the  Insured    was  modify  It,  or  "to  bind  Jhe  company  by 
Ignorant,  was  ro  ground  for  a  reforms-  making   any    promise,    or   by    receiving 
tion   of  the  application  so  as   to   make  any   representation  or  Information   not 
It  state  the  Insured's  place  of  business.  contained   In   the   application   for   this 
In    the  absence   of   any   fraud   on    the  policy,"  and  an  agent  of  the  company, 
part  of  the  asent,  or  explanation  of  the  In  receiving  an    application    for   insur- 
Insured'B    failure    to    read    and    under-  ance.    writes    the    applicant's    answers 
stand  the  Instrument. — Cowen  v.  Elqult- 
able  Life  Assur.  Soc,  M  8.  "W.  404. 
It— Int. 
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her  husband's  consent,  procured  insurance  on  her  life  for  his  bene- 
fit, the  premiums  being  paid  by  him  and  the  policy  delivered  to 
him,  she  becomes  his  agent  and  though  he  may  have  been  ignorant 
of  false  statements  in  her  application,  he  cannot  claim,  in  an  action 
against  him  to  recover  the  sum  paid  on  such  insurance  that  he  was 
80  ignorant,  the  evidence  showing  the  facts  to  be  well  known  to 
him.'**  Where  an  agent  conspires  with  the  applicant  to  insert 
false  statements  in  the  application  to  induce  the  company  to  issue 
the  policy  he  becomes  the  agent  of  the  applicant  alone  and  the 
company  cannot  be  charged  with  notice  of  the  facts  known  to 
such  agent,'*' 

THE  CONTRACT— (B)  ITS  CONSTRUCTION  AND 

OPERATION 


Application  of  the  General  Rules  of  Oonstrucldon. — The  rule  is 
that  a  policy  must  be  favorably  construed  in  favor  of  the  insured 
and  against  a  forfeiture.'*'  Forfeitures  are  not  favored  in  law, 
and  if  the  language  of  the  policy  is  fairly  susceptible  of  a  con- 
struction preventing  a  forfeiture  that  construction  will  be 
adopted.'**  When  some  of  the  provisions  of  the  policy  are  printed 
and  some  written  and  there  is  a  conflict  as  between  the  written 
and  printed  provisions  the  printed  must  yield.'*"  The  policy  con- 
tract should  be  construed  most  strongly  against  the  insurance  com- 
pany and  in  order  to  prevent  a  forfeiture  even  a  forced  construc- 
tion might  be  placed  on  it."* 

force  of  such  answers  cannot.  In  an 
action  on  the  policy.  In  which  defond- 
anC  alleses  that  a  certain  answer  was 
false,  be  avoided  by  evidence  that  the 
applicant  did  not  know  the  contenta 
of  the  application,  or  that  they  were 
known  to  he  false  hy  the  agent. — Flti- 
niaurlce  v.  Mutual  Life  Ins.  Co.  of 
New  York,  19  S.  W.  301. 
141.     Where   the   agent   of  j 


norant  of  false  statenients  made  In  the 
application,  which  the  evidence  showed 
lo  be  well  known  to  him.— Centennial 
Mut.  Ufe  Ass'n  v.   Parhani.   18  S.  W. 


•nters 
applicant   for 


1  life 


iBplrac 
ollcy   1 


appli- 
cation, and  thereby  Induce  the  com- 
pany to  Issue  the  policy,  he  ceBses  to 
be  the  agent  of  the  latter,  and  be- 
comes the  asent  of  the  applicant,  and 
the  company  cannot  be  charged  with 
notice  of  the  facts  known  to  such 
agent.— Centennial  Mut,  Life  AsH'n  v. 
Parham.  IB  S.  W.  316. 

14S,  'n'liere  a  wife,  acting  with  her 
husband's  knowledge  and  consent,  pro- 
cures an  Insurance  of  her  life  for  his 
benefit,  the  premiums  helng  paid  by 
him.  and  the  policy  delivered  Into  his 
poBHGBslon.  she  is.  In  effect,  his  agent, 
and.  though  he  may  have  been  lunorant 
Of  mlareprcsentatlons  made  In  her  ap~ 
pllcatioi 


TIOV.     (BXB  SB  CTO.  739.) 

14fl  Appllnatlon  of  tbs  tHaanl  BnlM 
«f  ODustmclloti.  (8w  38  Csnt,  lUf, 
laniKUM,    ii   9M,   a04.fl9B.) 

143.  _^  Fortelturea  are  not  favored  In 
law:  aiid.  if  the  language  in  an  insur- 
policy   is   fairly   susceptible   of  a 


construction 
such 


intini 


paid  o 


(Blnst    him   t 
h  insura 


Life  Ins.  Co.  v.  Wlmberly,  lOS 
S.  W.  77S,  Judgment  reversed  112  8. 
W.  1038,  102  Tex.  4S.  See  28  Cent. 
Dig.    Insurance,    11    232,    294-29S. 

144.      Even,  If  from  the   language  of 
an     insurance     policy     it     is     doubtful 
whether    it    remains    in    force    until    6 
o'clock  or   midnight    of  a   certain   day. 
and  whether  a  provision  of  the  policy 
allowing    the    company    lo   deduct   any 
in  her  ap-       unpaid  current  premium  from  the  face 
.   In   an  ac-       thereof.  In  case  the  Insured  die  before 
recover   the    sum        Its  expiration,   makes  unnecessary  th« 
I,  that  ho  was  ig-       payment  of  the  premium  by  the  bentt- 


'jrc 


LIFE  INSURANCE  805 

What  Law  GoTenu. — An  early  case  held  that  where  a  policy 
provides  that  it  shall  he  construed  and  governed  by  the  laws  of 
another  state,  the  statutes  applicable  are  considered  as  part  of  the 
written  contract.'*'  In  another  early  case  where  a  policy  pro- 
vided that  it  should  be  construed  nnder  the  laws  of  Pennsylvania 
and  where  no  proof  was  made  of  the  Pennsylvania  laws  in  an  ac- 
tion in  Texas  the  court  charged  that  nnder  such  laws  certain  rep- 
resentations in  an  application  for  reinstatement  were  material  and 
it  was  held  not  error,  since  the  representations  would  be  material  un- 
der Texas  law  and  in  the  absence  of  evidence  the  law  of  Pennsyl- 
vania should  be  presumed  to  be  the  same.'*^  Provisions  of  a  eon- 
tract  relating  to  the  law  governing  its  construction  have  no  ap- 
plication to  an  action  brought  in  this  state  predicated  upon  a 
breach  of  the  contract  by  the  insured.""  "Where  a  foreign  policy, 
after  receipt  of  the  application  and  payment  of  the  first  premium, 
provided  that  the  losses  should  be  paid  at  the  insurer's  office  in  a 
foreign  state,  the  law  of  such  state  was  held  to  apply  in  determin- 
ing its  validity  and  construction.'**  This  last  was  also  an  early 
case.  The  statute  {Art.  4950,  Rev.  St.  1914)  now  provides  that  all 
policies  payable  to  citizens  of  this  state  shall  be  governed  by  the 


ftclary  after  the  Inaured'a  death,  the 
holding  that  the  policy  remains  In 
force  until  midnight  of  the  day  In 
queBtlOQ,  and  that  the  payment  of  the 
premium  by  the  beneficiary  after  the 
Ineured'B  death  1b  unneceeBary,  would 
be  JuBtined,  since  the  policy  should 
be  construed  most  strongly  a^ilnat  the 
Insurance  company,  and  In  order  to 
prevent  a  forfeiture,  even  a  forced  con- 
structlon  might  be  placed  upon  It.— Id. 

14B.  When  some  of  the  provlBlons 
of  a  contract  are  printed  and  some 
irritten,  and  there  1b  a  conflict  between 
the  written  and  printed  provlslona,  the 
printed  muBt  yield, — American  Nat. 
IDB.  Co.   V.  Van  DuBen,   ISe   S.  W.   «B4. 

IM.  An  Insurance  policy  must  be 
liberally  construed  in  favor  of  the  In- 
sured and  against  a  forfeiture. — Phil- 
adelphia Underwriters'  Agency  of  the 
Fire  Association  of  Philadelphia  r. 
Neurenberg,  141  S.  W.  3G7.  See  18 
Cent.    Dig.    Insurance,    H    3S2,    S94-Z9S. 


bo  the  same.— Ash  v.  Fidelity  Mut. 
Life  Asa'n,  63  8.  W.  914,  iS  Tex.  CIt. 
App.    601. 

146.  Where  a  life  policy  provide* 
that  It  shall  bo  construed  and  govern- 
ed by  the  laws  of  aoother  state,  the 
statutes  applicable  are  considered  as 
part  of  the  written  contract — New 
York  Life  Ins.  Co.  v.  Orlopp,  SI  S.  W. 
338.  ZE  Tex.  Civ.  App.  Z84. 

UM.  Where  &  life  Insurance  policy 
delivered  In  Texas  by  an  agent  not 
authorized  to  withhold  the  same  waa 
issued  In  another  state.  In  which  the 
Insurer  was  Incorporated,  after  receipt 
of  an  application  and  payment  of  the 
first  premium,  the  policy  providing  that 
losses  would  be  paid  after  receipt  of 
proof  of  loss  at  Its  office  In  such  state 
on  presentation  and  surrender  of  the 
policy,  the  law  of  such  state  applies. 
In  determining  Its  validity  and  con- 
struction, though  a  Btlpulatlon  in  the 
policy  limited  liability  thereon  until 
Its  delivery  during  life  and  good  health 
of  the  Insured,  and  the  receipt  of  the 
first  payment  due.  since,  notwlthstand- 


147.  A  life  policy  provided  that  It 
should  be  construed  under  the  laws  of 
Pennsylvania,  where  the  company  was 
Chartered.  In  an  action  In  Texas, 
where  no  proof  was  made  of  the  Penn- 
aylvanla  lawe,  the  court  charged  that 
under  such  laws  certain  representa- 
tions In  an  application  for  reinstate- 
ment were  material.  Held  not  error, 
since  the  representations  would  be 
material  under  the  Texas  law,  and,  in 
the  absence  of  evidence,  the  law  of 
Pennsylvania   should   be   presumed   to 


jch    lim 


.   the 


)k  efleot  at  the  time 
and  place  of  Ite  Issue,  and  Its  per- 
formance was  evidently  contemplated 
In  Huch  state.— Fidelity  Mut.  Life 
ABs'n   V.   Harris.   B7   S.   W.    63fi. 


lea     Provision 


n  Inc 


..  .  elating 
construction  held  to  have  no  applica- 
tion whatever  to-  an  action  brought  In 
thla  state  predicated  upon  a  breach  of 
the  contract  by  Insured. — Washington 
Life  Ina.  Co.  v.  Lovejoy,  149  B.  W. 
398.     "       .    -.      - 
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laws  of  this  state  even  though  the  contract  may  state  that  it  was 
entered  into  ontside  of  this  state,  the  premium  was  payable  out- 
side and  the  losses  were  payable  outside  of  this  state. 

Matter  cm  Blai^gin  of  or  Slip  Attached  to  Policy. — A  clause  lim- 
iting the  liability  of  the  insurer  in  case  of  suicide  to  the  amount  of  ■ 
premiums  paid  was  held  to  be  made  a  part  of  the  policy  by  a 
provision  that  agreements,  benefits  and  privileges  stated  on  sub- 
sequent  pages  were  made  a  part  of  the  contract."' 

Oonstmlng  Together  Policy  and  Application. — ^An  application  is 
made  part  of  the  policy  by  a  clause  therein  that  it  is  issued  in 
consideration  of  the  application."'  "' 

IrfNUU  on  Policies. — An  agreement  is  valid  that  on  non-payment 
of  a  paid  up  policy  loan  note  the  amount  of  paid  up  insurance 
guaranteed  should  be  reduced  in  the  same  proportion  as  the  debt 
bore  to  the  cash  surrender  value,"* 

Go-Operative  Life  Insurance — ^Loan  Value  on  Policies — Statutory 
Regulations. — After  three  annual  premiums  have  been  paid  the 
policy  shall  have  a  loan  value  and  after  three  years  from  the  date 
of  issuance  it  shall  be  non-forfeitable.  The  usual  .elections  are 
allowed  after  default  at  the  end  of  three  years.  (Art.  4820,  Rev. 
St.  1914.) 

X>oan  Valoe  on  All  life  Insorance  Policies — Statutory  Begnla- 
tions. — A  loan  value  shall  be  included  after  three  years  premiums 
have  been  paid,  except  in  term  and  pure  endowment  insurance,  in 
all  policies.  Also  a  table  of  loan  values  shall  be  inserted.  (Art. 
4741,  Rev.  St.  1914.) 

THE  PREMIUM 

OcnnpanieB  Sbah  Not  Discriminate— Statutory  Regulations. — ^Life 
insurance  companies  are  forbidden  to  discriminate  in  favor  of  in- 
dividuals of  the  same  class  and  of  equal  expectation  of  life  in  the 

this  contract,"   the  application  conatl- 
tutes  a  part  of  the  contract. — Pariah 
V.   Mutual   Benefit  Life   Ins.   Co.,   AS    S. 
W.   IfiS,   19   Tei,   Civ.   App.    46T. 
IBl.    A   clauaa   llmttlnr   UabllUy   In  153.    An   appUcatfon   for  life  lnanr< 

caae  of  suicide  to  the  premiums  paid  ance  la  made  part  of  the  policy  by  a 
held  to  be  made  a  part  of  the  policy  clause  therein  that  It  Is  Issued  In 
by  a  provision  that  asreements,  bene-  ccnslderatlon  of  the  application. — Grell 
nta,  and  privileges  stated  on  subae-  v.  Sam  Houston  Life  Ina.  Co.,  lET  8. 
quent  pages  were  made  a  part  of  the  W.  TGT,  28  Cent.  Dig.  Insurance,  II 
contract. — Orell  v.  Sam  Houston  Life  308-311. 
Ina.  Co.,  167  B.  W.  367,  28  Cent.  Dig. 
Insurance,    11    306-307.  ITS) — XOMia  OB  VoUolsa. 

\M.     In  a  paid  up  policy  loan  note. 

IBt— Oonstralar    ToffWthar    roUor    and       an  agreement  that  on  non-payment  the 

AMOmpanjtnf  FttpMa.    <Sm  SS  Osnt.       amount   of   paid   up   Insurance   guaran- 

MC.  luWMHa,  M  SOe^U.)  teed    should    be    reduced    In    the    same 

isa.    Where  a  life'  Insurance  policy       proportion  as  the  debt  bore  to  the  cash 

apeclOes  that  it  Is  Issued   "In  consld-       surrender   value   Is   valid   and   in   har- 

eratlon  ot  the  statements   and  agree-       mony  with  the  policy  Indicated  by  Rev. 

ments  In   the  application  for  the  pol-       St  1911,  Art.  1741. — Hartford  Life  Ino, 

ley,  which  are  hereby  made  *  part  of      Co.  v.  Benson,  187  8.  W.  3BI.  i 
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amotmt  of  or  payment  of  premimns  charged  or  in  other  b«iiefits. 
Neither  are  they  or  their  agents  permitted  to  offer  rebates  of  pre- 
minms,  or  to  offer  any  inducements  under  penalties  provided  in 
the  Penal  Code.     (Art.  4954,  Rev.  St.  1914.) 

Amotmt  of  PraminniB. — An  agent  who  solieits  applications,  col- 
lects premiums  and  delivers  policies  can  bind  the  insurer  as  to 
the  amount  of  the  annual  premium.""' 

Bebate  Atnn  Premiimu- — ^While  a  contract  to  receive  the  benefit 
of  rebates  is  executory  a  party  may  recover  the  premiums  paid 
thereunder.'"  It  was  held  to  be  an  offer  of  rebate  where  a  party 
executing  a  note  for  the  first  premium  of  his  policy  was  told  that 
he  would  not  be  required  to  pay  the  note  if  he  would  assist  in  pro- 
curing other  inaurance.'" 

Payment  of  Fromiuiiu — Statutory  B«e:alatioii8. — All  premiums 
must  be  paid  in  advance  but  a  grace  of  one  month  is  allowed  for 
payment.  In  default  of  premium  payment  after  payments  have 
been  made  for  three  years  the  owner  shall  have  a  stipulated  form 
of  insurance,  the  net  value  of  which  shall  be  at  least  equal  to  the 
reserve  at  the  date  of  default.  Term  insurance  however  is  excepted. 
(Art.  4741,  Rev.  St.  1914.) 

Oo-Oi>erative  Life  Insurance  Oompanies — PreminmB — -Whrn  to  Be 
Paid  and  Notice  of — Statutory  Kegnlationfl. — Premiums  may  be  paid 
annually,  semi-annually,  quarterly  or  monthly.  A  notice  shall  he 
mailed  to  each  policy  holder  at  least  thirtyMays  prior  to  the  date 
when  a  premiom  is  payable  except  in  case  of  monthly  payments, 
when  ten  days  is  given.  (Art.  4619,  Rev.  St.  1914.)  Local  agents 
may  be  empowered  to  give  notice  and  collect  the  premiums. 

Faymeoi  of  Pramiimu. — A  payment  by  draft  is  valid  when  the 
draft  is  paid  although  the  rul^s  of  the  company  forbid  agents 
taking  drafts  for  premiums.'"  Where  an  assessment  is  payable 
thirty  days  after  notice,  payment  within  such  thirty  days  is  suf- 
ficient to  keep  the  certificate  in  force  even  though  it  is  made  by 
the  beneficiary  after  the  death  of  the  member.'" 

In  a  case  where  the  policy  made  full  provision  as  to  the  time 
and  notice  of  payment  of  the  permium  as  well  as  the  amount, 

BB  20  ore.  74B.)  If  he  vouid  aaBlst   In   procuring:  other 

»u...ii>«a     <flu  ss  Insurance,   held   an   offer   of   rebate  In 

M*    T»«,«r^rSLi^  violation  or  Rev.  St.  mn,  Art.   495*.— 

at.  mannno^  H  43a.ua.)  security    I,!fe   Ins.    Co.    of   America   V. 

Plalntirr   enterlnK    Into    an    In-  Allen,   ITD   S.  W.    131. 

the    beneflts    of   a    rebate   of-  183 — Anwnnt   of   FwnHnnn.     (•••   M 

fered  In   violation  of  Vernon's  Saylee'  OmA  Wc.  XBaoratio*,  if  SM.) 
Ann.    Civ.    Bt.    ItU.    Arts.    489T,    49S4, 

while     the     contract      was      executory.  ISOa.     An  Insurance  agent  sollcltlnK 

might     recover     the     premiums     paid  and   obtaining-   applications,   collecting- 

thereunder. — Federal    Life   Ins.   Co.   v.  premiums,  and  delivering:  policies  has 

Hosklns,  ISG  S.  W.  607.  Implied  authority  to  state  to  applicants 

IM.    Defendant    having-   executed   a  with  binding  effect  on  the  insurer  what 

note  for  the  first  premium,  an  agree-  the  amount  of  [he  annual  premium  will 

ment  with  an  agent  that  the  defendant  be. — llUnola  Bankers  Life  Ass'n  v.  Dod- 

should  not  b«  rftqulred  to  pay  ths  note  son,  ISS  S.  W.  US!. 
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absence  of  notice  was  no  excuse  for  failure  to  pay  the  premium 
OB  the  date  specified.""  Where  a  third  party  was  instructed  to 
pay  insured's  premium  but  the  insurer  returned  such  third  party's 
check  stating  that  the  insured  must  furnish  a  certificate  of  good 
health  and  later  the  insured  died  without  knowledge  that  the  pre- 
mium had  not  been  paid  it  was  held  that  the  insurer  was  justified 
in  returning  the  check  and  was  not  obliged  to  notify  the  insured  of 
its  non-acceptance.'*^  Circumstances  being  such  that  a  check  could 
not  be  cashed  at  the  time  and  the  insurer  received  such  check  io 
lien  of  cash  for  a  premium  and  issued  an  unconditional  receipt  for 
the  premium,  such  insurer  will  be  deemed  either  to  have  accepted 
the  check  as  payment  or  to  have  waived  strict  compliance  with 
the  terms  of  the  policy .^•''  A  receipt  for  a  premium  is  subject  to 
explanation  as  other  receipts  and  may  be  contradicted  by  parol 
testimony.*'* 

Snbroffatioii  of  Agent. — An  agent  is  subrogated  to  the  insurer's 
right  to  recover  a  premium  when  he  pays  an  applicant's  premium, 
the  latter  agreeing  to  pay  it  when  the  policy  is  issued."' 

NotflB  lor  Premitmu. — An  agent  has  apparent  authority  to  accept 
notes  for  lees  than  the  full  amount  of  the  first  premium,'**     The 


absence  of  notice  wai  no  excuse  for 
pialntlfTs  failure  to  pay  any  premium 
on  the  date  Bpecffled. — Kray  v.  Mutual 
Reserve  Life  Ihb.  Co.,  Ill  S.  W.  421. 
See  28  Cent.  Dig.  Inaurance,  ||  tee-S>8. 
IflO.  Where,  before  the  diLt«  on 
whlcb  a  premium  was  payable  tn  casb 
under  the  terms  of  a  policy,  cash  could 
not  have  been   obtained  from  a,  place 


t  data 


Cant.  Mg.  Unnaoa, 
1B7.  A  premium  on  a  policy  w 
January  IS,  ISSS,  and  before  ths 
the  insured  made  arrangementi 
a  mercantile  company  to  pay  the  pre- 
mlum  for  tiim,  but  the  company  did 
not  mail  a  check  for  the  amount  until 
February  IGth;  and  on  receiving  it 
the  Insurance  company  nottOed  the 
mercantile  company  that  the  check 
would  not  be  accepted 
ed  furnished  a  certlncate  of  good 
health,  whereon  the  mercantile  com 
pany  wrote,  demanding  a  return  of  thi 
check.  The  insured  died  the  follow- 
ing November,  without  knowl^se  that 
the  premium  had  not  been  pAld.  Held, 
that  the  Insurance  company  was  JuBtl' 
fled  In  returning  the  check  to  the 
mercantile  company,  and  was  not 
Used  to  notify  the  lirsured  of  the  i 
acceptance  of  the  check — Hulllna  v. 
Hartford  Life  Ins.  Co.,  OS  S.  W.  BOS, 
2e  Tex.  Civ.  App.  383. 

IBS.     Wnere   tha   eerllflcate    provide) 

In  30   days  of  the  date  of  notice,  pay. 

ment  within  such  30  days  la  Bumclent 
to  keep  the  certificate  In  force,  though 
made  by  the  bantflciary  after  the 
death  at  the  member. — Bankers'  ft 
Mutual   Life  Ass'n  v.    Stapp,   H   S.  W. 

les. 

lU.  Where  a  policy  required  plain- 
tiff without  notice  to  pay  within  30  days 
from  tha  flrsl  week  day  In  December  a 
mortuary  premium  and  dues,  the 
amount  to  be  flxed  by  the  notice  If  one 


a  check  waa  payable,  or  the  check 
be  presented  for  payment,  and  the  com- 
pany received  the  check  in  lieu  of 
cash,  and  Issued  an  unconditional  re- 
ceipt for  the  premium,  It  will  be  deem- 
ed either  to  have  accepted  tt  as  pay- 
ment, or  to  have  waived  strict  com- 
pliance with  the  terms  of  the  policy 
in  regard  to  the  time  and  manner 
thereof. — Northweatem  Life  Assur.  Co. 
V.  Sturdevaut,  S9  S.  W.  «1. 

in.  Held  to  be  valid,  when  the 
draft  Is  paid  although  rules  of  insur- 
ance company  forbid  agents  taking 
drafts  for  premiums. — Piedmont  and 
Arlington  Life  Ins.  Co.  v.  Ray  et  al, 
GO    Tex.    Ell. 

109.  Is  subject  to  explanation  as 
other  receipts  and  may  be  contradicted 
hy   parol  ' 


An  Insurance  agent  who  unOer- 
takes  to  procure  a  policy  for  an  ap- 
plicant, who  agrees  to  pay  the  pre- 
mium when  the  policy  Is  Issued,  la 
entitled  to  be  subrogated  to  the  com- 
pany's right  to  recover  the  premium 
upon  himself  paying  the  company  the 
premium. — Qalles  &  Bowie  v.  Alarcon. 
115  S.  W.   Ut.  , 


LIFE   INSURANCE  309 

fact  that  the  insurer  extended  credit  for  and  received  another's 
obligation  aa  payment  of  the  first  premium  did  not  avoid  a  policy 
under  the  statutory  provisions  requiring  payment  in  advance  and 
against  discrimination,"*  Where  the  maker  of  a  note  for  a  pre- 
mium sought  to  recover  over  against  the  payee,  the  insurance 
agent,  for  the  letter's  failure  to  pay  the  premium,  the  burden  is 
on  the  maker  to  allege  and  prove  that  the  policy  was  not  in  force 
and  that  the  insurer  had  made  no  arrangements  to  waive  the  pro- 
vision rettniring  paynjent  in  cash.**"  (A«  to  tfee  plea  of  failure  of 
consideration  on  a  premium  note,  see  Ann.  165.) 

AcUohb  for  Premiimu. — An  action  by  an  agent  for  the  first  pre- 
mium on  a  policy  delivered  to  the  defendant,  of  which  the  plain- 
tifF  had  the  entire  interest  states  a  cause  of  action.*"  In  this  case 
a  charge  making  the  defendant's  receipt  for  the  policy,  apart  from 
his  acceptance  of  the  policy,  conclusive  was  not  objectionable."* 
(As  to  sufficiency  of  evidence,  see  Ann.  173.)  Where  the  evidence 
showed  the  policy  was  in  full  force,  that  the  agent  ^lad  paid  the 


in— MotM  tor  mnlvma.  (Bm  M 
Oaat.  mg.  nunnuM,  H  3U.M>l.y 
164.  A  life  Inauranoe  Bsent  held  to 
have  apparent  authority  to  accept  notes 
for  leas  than  the  full  amount  of  th« 
flrat  annual  premlumB. — Security  Ufe 
Ins.  Co.  of  America  v.  Stephenson,  13E 
S.  W.  1187. 

18S.  In  an  action  on  a  note  for  a 
nrat  premium  of  a  life  insurance  poli- 
cy, evidence  held  to  establish  failure' 
of  consideration. — Struve  v.  Moore.  138 
S.  W.    117B, 

ISO.  Where  the  maker  of  a  premium 
note  sought  to  recover  over  against 
the  payee,  an  Insurance  agent,  for  the 
lal tor's  failure  to  pay  the  premium, 
the  burden  was  on  him  not  only  to 
allega  and  prove  that  the  policy  was 
not  In  force,  but  that  the  Insurer  had 
made  no  arran cement  to  waive  the  pro- 
vision requiring'  payment  In  cash. — 
Newman  v.  Norrls  Implement  Co..  147 
8.  W.  72B. 

1«7..  Rev.  St.  1911,  Art.  1T41.  re- 
qulrlngr  life  policies  to  require  all  pre- 
miums to  be  paid  In  advance,  and  arti- 
cle 4951,  prohlblttng  diBcriminatlon  as 
to  the  premiums  charged,  held  not  to 
avoid  a  policy  because  the  company 
extended  credit  Cor,  and  received  an- 
other's obll^tlon  as,  payment  of  the 
first  premium.— Amarillo  Nat.  L.Ife  Ina. 
Co.  V.  Brown.  166  B.  W.  ibS. 


Cant.  Slf.  Isnmno*,  H  B45,  Wa^lOT.) 
in.  A  statement  of  a  Hub-insurance 
agent  for  plalntJR  that  he  would  cor- 
rect the  health  record  of  defendant. 
who  had  been  rejected,  after  which  he 
should  be  at  liberty  to  accept  the 
policy,  or  not,  held  admieslble  against 
plaintiff  In  a  suit  on  a  note  for  premi- 
um on  the  original  policy, — Waggoner 
V.  Burg.  HT  S.  W.   342. 


1S>.  Where,  In  an  action  on  a  pre- 
mium note  given  to  on  Insurance  agent, 
there  was  evidence  that  the  policy 
was  in  force  at  time  of  trial,  that  the 
agent  had  paid  the  premium  after  suit 
brought,  and  that  the  insurer  had 
waived  the  provision  in  the  polloy 
that  It  should  not  be  In  force  until  the 
flrst  premium  had  been  paid  In  cash, 
the  maker  was  not  entitled  to  Judg- 
ment over  against  the  agent,  on  Judg- 
ment being  rendered  against  him  In 
favor  of  the  Indorsee,  on  the  ground 
that,  because  of  the  agent's  failure  to 
pay  the  premium  In  cash  before  suit, 
the  note  was  without  consideration  aa 
between  the  parties. — Newman  v.  Nor- 
rla  Implement  Co-,   147   8.  W.   72B. 

17a  Alleged  fraud  In  obtaining  a 
luslained    by 


I   de- 


fendant and  the  agent  writing  the  pol- 
icy that  defendant  would  not  be  called 
upon  to  pay  the  note  If  he  would  asalst 
the  agent.— Security  Life  Ins.  Co.  of 
America  v.  Allen,   176  B.  W.   131. 

171.  Action  by  agent  for  (Irsl '  pre- 
mium, on  a  life  policy  delivered  to  de- 
fendant, of  which  plaintiff  had  the  en- 
tire Interest,  held  to  state  cause  of 
action.— JuBt  V.  Herry,  1T4  8.  W.   1012. 

173.  In  insurance  agent's  action 
against  defendant  for  tirat  premium 
due  on  policy  receipted  for  and  ac- 
cepted by  defendant,  charge  held  not 
objectionable  as  making  defendant's 
receipt,  apart  from  his  acceptance  of 
the  policy,  conclusive — Id. 

173.  In  Insurance  agent's  action 
for  rtrst  premium  due  on  policy  de- 
livered to.  receipted  for,  and  accepted 
by  defendant,  nlleKcd  to  be  due  under 
the  agent's  contract  with. his  company, 
and  his  advance  of  a  part  of  the 
premium,  evidence  held  to  sustain  » 
verdict  for  him. — Id.  r 
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premium  after  the  suit  was  brought  and  the  insurer  had  waived 
the  provision  that  the  first  premium  mast  be  paid  in  cash  in  ad- 
vance, the  maker  of  the  premium  note  was  not  entitled  to  judg- 
ment over  against  the  agent  because  the  latter  failed  to  pay  the 
premium  in  cash  before  the  suit  was  brought  and  the  note  was 
without  consideration.'**  The  statement  of  an  agent  that  he  would 
correct  the  health  record  of  defendant  who  had  been  rejected, 
after  which  he  would  be  at  liberty  to  accept  the  policy  or  not  is 
admissible  against  the  plaintiff  in  a  suit  on  a  note  for  premium.^** 
An  agreement  between  the  defendant  and  agent  that  defendant 
would  not  be  called  on  to  pay  the  note  if  he  would  assist  the 
agent,  rebutted  the  fraud  alleged  in  obtaining  the  premium  note'."" 
The  refusal  of  the  insurer  to  change  the  beneficiary  as  provided 
for  in  the  policy,  in  the  absence  of  fraud  is  no  defense  to  an  action 
on  a  premium  note.'" 

Preminm  or  Deposit  Notes. — Where  an,  agent  accepts  notes  for 
his  share  of  the  premium  and  cash  for  the  company's  such  notes 
become  his  individual  property  and  are  not  subject  to  the  J>T0- 
vision  of  the  policy  for  forfeiture  for  non-payment  of  a  premium 
note,  though '  the  company  acquired  the  notes  from  the  agent.'" 
There  is  an  entire  failure  of  consideration  of  notes  in  a  case  where 
a  policy  is  obtained  by  fraud  of  the  agent  and  the  fraud  is  dis- 
covered before  the  contract  is  to  begin. '^* 

Befnodhii:  or  Recovery  of  Premiums  Paid — (A)  In  Oeneral. — 
In  the  absence  of  any  agreement  a  debtor  is  not  liable  for  premiums 
paid  by  a  creditor  on  a  policy  on  the  debtor's  life  taken  out  as 
security,'"  An  applicant  is  entitled  to  a  return  of  his  premium 
where  the  agent's  receipt  so  specifies  if  he  receives  no  notice  within 
a  certain  time  of  any  action  on  hia  application."' 

(B)  After  the  Preminm  Note  Has  Been  Negotiated.— Where  an 
applicant  executed  a  note  for  a  policy  in  a  certain  amount  he  was 
entitled  to  reject  a  policy  for  a  less  amount  and  to  protection  by 
the  insurance  company  against  liability  on  the  note."'    In  such  a 

174.     Refusal  by  an  Inaurance  com-  payment   of   a   premium   note,    though 

pany  to  chanse  the  beneficiary   In   the  the  company  acquired    the   notes   from 

manner  provided  In  a  policy  at  life  In-  the    a«ant.      Judg-ment.    National    Life 

■urance,   under  which   the  rlak  had  at-  Ins.  Co.   v.   Reppond,   BE  3.  W.   TTB,  re- 

tached    was    not.    In    the    absence    of  versed. — Reppond  v.  National  Life  Ins. 

fraud,    a    defense    to    an    action    on    a  Co..   JOl  S.  W.   78B.   11  L.  R.  A.    (N.  S.) 

note   g-lven   for  a  premium.      Harrla   v.  981. 

Scrivener.    78    S.    W.    IDE;    1904    Id.    79  17a.     Where  certain  poUcleg  were  Is- 
8.  W.  827.  sued   to   defendant   through   plaintllTa 
fraud    In    Inserting   certain    false   all- 
ies— Frwulna  at  Sapoflt  Hotaa.  swers   In   the   application   without  de- 

176.    Where   a  life  insurance   agent  fendant's    knowledge,    and    defendants 

preaenis  a  policy  to  an  applicant,  and  subsequently  discovered   the  fraud  be- 

ha  declines   to  accept   It.   being    unable  fore  any  part  of  the  contract  of  Inaur- 

to  pay  the  tlrst  premium  In  full,  and  ance   had   been   performed   by   the   In- 

the  agent  accepts   notes  for  his  com-  surance  company,  and  before  any  real 

rolaeton    and    cash    for    the    company's  benefit  had  been  received  by  him,  ther« 

share    of    the   premium,    the    notes    be-  was  an  entire  failure  of  conal deration 

come   the    Individual   property   of   the  for  notes  given  for  the  premium  due 

agent,  and  are  not  subject  to  a  provision  on  the  policies.— Curry  v.  Stone.  9!  8. 

In  the  policy  for  a  forfeiture  for  non-  W.  !83.                                                         I  ^ 
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case,  in  an  action  to  recover  the  amount  of  certain  premium  notes 
on  policies  not  accepted  a  sum  returned  should  have  been  credited 
on  the  judgment  obtained  by  the  makers  of  the  ndtes  against  the 
company,  without  a  plea  of  payment  pro  tanto."'  Where  a  re- 
jected applicant,  who  had  given  the  agent  his  note  for  the  first 
premium,  allowed  the  agent  to  apply  to  another  company  for  in- 
snrance,  his  action  did  not  cancel  the  first  company's  debt  for  the 
money  received  by  its  agent.'"  In  this  case  it  was  held,  incidentally, 
that  a  negro  who  executed  his  note  to  a  foreign  corporation's  agent, 
was  not  charged  with  notice  that  the  company's  constitution  and 
by-laws  provided  only  for  insurance  of  white  people."'  it  is  a 
question  for  the  jury  whether  an  insured  is  inexcusably  negligent 
when  he  gives  his  note  and  accepts  a  policy  covering  a  different 
period  than  that  alleged  to  have  been  represented  by  the  insurer's 
agent.'*'  The  fact  that  the  agent  negotiated  the  note  before  the 
policy  was  accepted,  it  being  understood  that  the  note  should 
be  returned  in  case  the  policy  was  not  accepted,  and  then  him- 
self disappeared,  supported  a  finding  that  the  promise  was'  made 
with  intent  to  defraud,'"  and  a  complaint  alleging  these  facts  must 
be  regarded  as  seeking  rescission  of  the  contract  and  not  damages 
as  the  defendant  did  not  authorize  its  agent  to  make  the  repre- 

no  Insurance  should  be  effected,  and 
the  premium  should  be  returned.  Held, 
that  the  applicant  w&a  entitled  to  a 
return  of  the  premium  afteir  the  expira- 
tion at  JO  days  without  notice,  thouKh 
the  application  had  been  approved,  and 
pcllcy  Issued,  but  had  miscarried  In 
the  mall,— Mutual  Life  Ins.  Co,  of  New 
t,   El  S.  W.   1014,   BI  Tex. 


177,    That  a  rejected   appUcant  for 

note  for  the  nrat  premium  allowed  the 
agent  to  apply  to  another  company 
for  Insurance  did  not  cancel  the  flrat 
company  a  debt  for  the  money  received 
by  its  a«ent. — Beserve  Loan  Lite  Ins, 
Co.   V.  Benson,   ICT   S.  W.  2«e. 

A  nesro  who  applied  for  Insurance 
In  an  Indiana  corporation  and  irave  his 
note  for  the  Hrst  premium  to  the  ag^nt 
was  not  charged  with  notice  .that  the 
company's  constitution  and  by-laws 
provided  only  for  the  Insurance  of 
white  people. — Id. 

ITa  Defendant  B.,  having  applied 
for  a  (50,000  policy  and  executed  a 
negotiable  note  (or  a  part  of  the 
premium  which  the  agent  transferred, 
held  entitled  to  reject  a  policy  for  (20,- 
000,  and  to  protection  by  the  Insurance 
company  against  liability  on  the  note. 
—Security  Life  Ins,  Co.  of  America  v. 
Stephenaon,  ISS  B.  W.  11ST. 

In  an  action  to  recover  the  amount 
of  certain  premium  notes  on  policies 
not  accepted  a  sum  returned  should 
have  been  credited  on  the  Judgment 
obtained  by  the  makers  of  the  notes 
against  the  Insurance  company,  with- 
out a  plea  of  payment  pro  tanto — Id. 

m.  A  receipt  for  an  Insurance  pre- 
mium, accompanying  an  application  for 
Insurance,  provided  that.  If  the  appli- 
cant received  no  notice  within  iO  days 
of  any  action  on  the  application,  then 


144. 


lao.     Insurer  In  action  for  recovery 
premiums    and    for    damages    for 
each  of  its  contract  held  not  entitled 
complain  of  the  form  of  the  Judg- 
Ent  rendered. — Washington  Lite  Ins. 
>.   V.    Lovejoy.    14»   S.  W,    398. 
IBl.     Whether     Insured,     giving    his 
ite  for  and  accepting  a  policy  cover- 
g    a    different    period    than    that    al- 
io have  been  represented  by  the 
-'a  Birent,    was   Inexcusably    neg- 
was  a  question   of  fact   for  Che 
Federal  Life  Ins.  Co.  v.  Hosklns. 


leged 


'.   807. 


y  to  r. 


»  life  In- 


by  plaintiff  to  de- 
fendant's agent  as  premium  on  a  pol- 
icy which  was  accepted  by  plain tlft, 
the  fact  that  defendant's  a«ent.  who 
procured  the  note  on  a  promise  that 
It  should  be  surrendered  In  case  plain- 
tiff did  not  accept  the  policy,  nego- 
tiated the  note  t>efore  the  policy  was 
tendered  and  at  once  disappeared,  sup- 
ported a  nndlng  that  the  promise  wan 
made  with  Intent  to  defraud. — Mutual 
Reserve  Life  Ins.  Co.  v.  Seldel.  IIS  8. 
W.  946.  See  28  Cent.  Dig.  Inaura 
il   457-487. 


ju  ranee. 


,S'^ 
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seutations  and  therefore  could  not  be  held  to  respond  in  dam- 
ages."* After  the  sale  of  a  premium  note  the  insurer  is  liable  to 
the  insured  for  the  amount  of  the  same,  on  its  breach  of  the  con- 
tract of  insurance,  by  reason  of  which  assured  elects  to  rescind 
it.'" 

(0)  Becanae  of  Insolvency. — Proof  of  insolvency  long  after  the 
premiums  sought  to  be  recovered  were  paid  on  the  ground  of 
false  representations  by  the  company  as  to  its  solvency,  does  not 
entitle  a  party  to  recover.^" 

(D)  Jodgment  and  Intenst. — The  insurer  is  not  entitled  to 
complain  of  the  form  of  judgment  rendered  in  an-  action  for  re- 
covery of  premiums."*  An  assignee  of  a  policy  who  pays  pre- 
miums thereon  and  recovers  the  amount  so  paid  is  entitled  to  in- 
terest on  the  same.'"* 


ASSIGNMENT  OR  OTHER  TRANSFER  OF 
POUCT 

,  What  Law  Oovoiu. — ^It  was  held  that  the  assignment  of  cer- 
tain policies  in  Texas  to  an  assignee  residing  in  another  state  were 
governed  by  the  laws  of  Texas.'** 

Right  of  Instired  to  Auign  Policy. — Policies  payable  to  insured, 
his  executrix  or  assigns  are  assets  in  his  hands  belonging  to  him 
alone,  which  he  has  a  right  to  transfer,  with  or  without  considera- 


183.  Where  an  Insurance  company 
sella  a  note  given  by  asaured  for  the 
flrst  premium.  It  Is  liable  to  the  In- 
Bured  for  the  amount  thereof  on  Its 
breach  of  the  contract  of  Insurance,  by 
reason  of  which  assured  elects  to  re- 
scind It.— American  Union  l.lte  Ins. 
Co.  V.  Wood,  67  a.  W.   BS6. 

184.  In  nn  action  aKBlnst  a  life 
Insurance  company  to  recover  the 
amount  of  a  premium  note  a  complaint 
alleitlnfc  that  such  noU  was  dellverei 
to  defendant's  ag'ent  on  the  promlae 
of  Buch  Bsent  that  the  note  Bhould  .be 
surrendered  to  plaintiff  In  case  he  de- 
clined to  receive  m.  policy  for  which 
he  had  applied,  and  that  such  agent 
fraudulently  negotiated  the  note  to 
ail  Innocent  purchaaer,  must  be  regard- 
ed as  seeking  reaclsfllon  of  the  con- 
tract of  Insurance,  and  not  damagea. 
though  the  complaint  does  not  pray 
for  reaclsalon;  and  hence  plalntlft  may 
obtain  resdsison  on  account  of  such 
fraud,  though  defendant  did  not  au- 
thorise its  agent  to  make  the  repre- 
sf-ntallons.  and  hence  could  not  be  held 
to  respond  In  damages. — Uutual  ite- 
serve  Life  Ina.  Co.  v.  Seldel.  113  8. 
W.    HB. 

IBB.  In  a  suit  to  recover  annual 
premiums  paid  on  the  ground  of  false 
representations  by  the  company  as  to 
tta  solvency,  proof  of  Insolvency  long 
after   the   payment   of   the   premiums 


sought  to  be  recovered  does  not  entitle 
plaintiff  to  racover.— Life  Ass^n  of 
~    ide,  8  S.  W.  «39. 


Wher 


I    of   i 


policy  pays  premiums  thereon, 
and  recovers  the  amount  ao  paid,  he 
Is  entitled  to  Interest  from  the  time 
of  each  payment  to  the  date  of  hia 
Judgment. — Stevens  v.  Qermanla  Life 
Ina.  Co.,  «Z  a,  W.  Si4.  2E  Tex.  Civ. 
App.    U^ 

187.    Where  a  creditor  took  out  in- 


1  his 


I  life  e 


Hy.  the  debtor  was  not  liable  for 
premiums  paid  by  the  creditor.  In  the 
absence  of  any  agreement  that  the 
debtor  should  pay  or  be  liable  therefor. 


— Sti 

icy   V.   Parker, 

1S2   S. 

W.   B32. 

tnt   to  estab- 

llBh 

an  agreement 

1  part  of  th« 

takei 

a   out  by  hla  c 

redltor 

as  security. 

--Id. 

o*a 

ABB 

m*  nujn. 

nm  OP  pouoT.  <*■■  as 

OTO. 

78«.) 

I88L  Assignment  of  certain  policies 
In  Texas  to  an  aealgnee  residing  In 
Qeorgla  held  governed  by  the  laws  of 
Texas. — Manhattan  Life  Ins.  CO.  V. 
Cohen.  139  S.  W.  Bl.  2»  Cent.  Dig. 
Insurance,   I  <69.  t 
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tion,  in  the  absence  of  fraudulent  intent  to  hinder  or  delay  cred- 
itors, "•  A  policy  may  be  transferred  by  the  insured  to  his  cred- 
itor as  security  for  debt  as  against  the  rights  of  the  beneficiary 
where  the  right  of  change  of  beneficiary  is  reserved  and  the  assign- 
ment is  in  writing  and  there  is  a  proper  insurable  interest  exist- 
ing, as  may  be  prescribed  in  the  policy.'** 

Oonsent  of  BeneOoiary  to  Aarigament  by  Insured. — The  rule  is 
that  the  beneficiary  has  a  vested  interest  in  a  policy  from  its  is- 
suance, of  which  the  insured  has  no  right  to  deprive  him,'*"  "* 
unless  the  policy  contains  a  reservation  that  the  insured  shall  have 
the  right  to  change  the  beneficiary  or  assign  the  policy.""  In  the 
latter  event  the  interest  of  the  beneficiary  is  subordinate  to  the 
right  of  change-  and  a  new  beneficiary  may  be  substituted  without 
the  consent  of  the  old.'"  It  has  been  held  that  a  provision  in  a  policy 
requiring  notice  to  the  insured  of  "any  assignment"  refers  to 
assigmnenta  by  the  beneficiary  and  is  not  a  reservation  to  the  in- 
sured of  the  right  to  change  the  beneficiary.'" 

Validity  of  Oral  AsBlgnment. — A  parol  transfer  or  gift  of  a  policy 
accompanied  by  a  delivery  thereof  is  effective  to  transfer  the  pro- 
ceeds of  the  policy .'•• 

■01    9tgh%  ot  laanlM  to  Awlfn  Ufa      aOB — OonH&t    of    aanrtlelary    to    Aa- 
r^ior.  (■••  M  Ooft.  Die.  iwmnBM,  ..__.—     

in.  Life  Iniurance  policies  payable 
to  iDsured.  his  executrix.  -  or  aaslano. 
were  aaeeta  In  hie  handa  belang-lng- 
t:>  him  alone,  wtilctt  he  had  a  right 
to  transfer,  with  or  without  considera- 
tion. In  the  absence  of  a  fraudulent 
Intent  to  hinder  or  delB,y  creditors. — 
Nixon  V.  Malone,  95  8.  W.  STT;  New 
York  Ufa  Tna.  Co.  v.  Same  Id.;  Mutual 
Life  Ins.  Co.  v.  Same,  Id.  Modlfled 
SB    S.   W.    380.      See    28   Cent.    Dig.    In- 


:.  If  1 


1-<T1. 


IMh  A  lire  Insurance  policy  was 
payable  to  oasured's  daughter  or  her 
legal  repreaentativea  or  assigns,  "sub- 
ject to  the  right  of  asaured  to  change 
the  beneflclary."  and  stated  tbat  )t  waa 
laaued  In  favor  of  the  beneficiary  with 
the  express  understanding  that.  If  the 
policy  be  not  then  assigned,  the  as- 
sured might  change  the  beneflclary  at 
any  time  by  flllng  with  the  society 
ft  written  request  duly  acknowledged: 
that  any  assignment  of  the  policy  must 
bo  In  writing  and  subject  to  aatle- 
factory  proof  of  Insurable  Interest  ax- 
is ting  at  the  death  of  assured  to  which 
extent  only  should  the  insurer  be 
liable  to  the  aaalgnee.  Held,  that  the 
policy  authorized  a  transfer  thereof 
by  the  Insured  to  his  creditor  as  se- 
curity for  the  debt  as  against  the 
rights  of  the  beneflciary. — UcNelll  v. 
Chlnn,  101  8.  W.  4«G.  See  28  Cent. 
Dig.  Insurance.  I  166,  4T1. 


(Pt»  88  Oant. 
i  *?».) 

ISl.  Under  a  life  policy  providing 
that  the  insured  might  change  the  ben- 
eflclary at  any  time  during  the  < 
tlr.uance  of  the  policy, 
of  the  beneflelary  waa  subordlnste  to 
that  right,  and  a  new  beneflciary  might 
be  substituted  without  the  consent  of 
the  old.— FuoB  V.  Dietrich,  101  8.  W. 
291.  See  28  Cent.  Dig.  Insurance,  II 
ISO,   ill. 

in.  The  beneflciary  in  an  ordinary 
life  Insurance  policy  takes  a  vested 
Interest,  which  cannot  be  destroyed  by 
any  act  of  the  Insured,  unless  the  pol- 
icy contains  a  reservation  that  the 
Insured  shall  have  the  right  to  change 
the  beneflclBFy,  Baaign  the  policy,  or. 
otherwiae  divert  the  proceeds  thereof. 
McNeill  V.  Chlnn,  101  8.  W.  4«5. 

1B3.  A  provision  In  a  lite  Insurance 
policy  requiring  notice  to  the  insured 
of  "any  assignment"  refers  to  assign- 
ments  by   the   beneflciary.   and   Is   not 


right 

to  change  the  beneflc 

. — Irwin 

V.  Travelers' 

Ins.  Co.,  3S  S. 

1097. 

IM. 

beneflciary    In 

life    iD- 

therel 

isured 

cy   has   a   ves 
has    no    right 

ted 
"to 

interost 
r    which 
deprive 

hlm.- 

-Irwin 

V.   Travelers' 

Ina. 

Co..  31 

s.  w. 

aos— Talldttr  «f  Oral  AsafcnmaMt.  (Sm 

S8  0«Bt.  Mf.  mannuKM,  |  47S.) 

ISA.    A   parol   tranafer   or  gift  of  a 

lite  tnaurance  policy   accompanied   by 

a,  delivery  thereof  la  effective  to  tntu- 
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Form  and  B«qmsiteB  of  an  AMignnMnt  in  Writing. — In  a  case 
where  an  msured  had  a  policy  payable  to  his  daughter,  containing 
a  right  to  change  such  beneficiary  and  to  assign  the  policy,  and  he 
transferred  his  right  in  the  policy  to  a  third  party  as  security  for 
debt,  authorizing  the  latter  to  pay  the  balance  remaining  after  the 
debt  was  paid  to  his  wife,  it  was  held  that  such  a  transfer  was  an 
assignment  for  debt  and  changed  the  beneficiary  from  his  daughter 
to  his  wife.'*^  In  this  same  case  it  was  held  that  the  provisions 
in  the  policy  with  reference  to  assignment  of  policy  and  change 
of  beneficiary  were  for  the  benefit  of  the  insurer  and  might  be 
waived  by  it.'"* 

Validity  of  AsiigmDent  in  Qeneral. — Actual  delivery  of  the  poUo;r 
is  not  essential  to  the  validity  of  an  assignment  and  it  has  been 
held  that  th^  mere  delivery  of  an  assignment  to  even  the  assignee's 
agent  was  sufficient  to  pass  title  without  payment  of  a  considera- 
tion."" And,  where  the  assignee  was  the  assignor's  adopted  child 
actu^  delivery  of  the  assignment  was  unnecessary  to  validate  the 
assignment.""  The  mere  mailing  o£  an  assignment  in  compliance 
with  the  terms  of  the  policy  to  the  insurer  is  a  sufficient  delivery 
to  the  assignee.'"'  It  has  been  held  that  a  provision  for  a  par- 
ticular manner  of  evidencing  any  change  in  the  beneficiary  is  for 
the  benefit  of  the  insurer  which  alone  can  claim  it.'"*    So  where  a 


fer  the  proceedB  at  the  policy. — Nixon 
V.  Malone,  95  S.  W.  GTT;  Nen  York  Life 
Ins.  Co.  V.  Same.  Id.  5861  Mutui^  Ufe 
Ins.  Co.  V.  Same.  Id,;  Mutual  Benefit 
Life  Ina.  Co.  v.  Same.  Id.  Modined 
eg  S.  W.  SSO. 


meat  la  Wrlttar. 

IM.  A  life  Insurance  policy  author- 
ized a  change  of  beneficiary  by  tlllnB 
with  the  Insurer  a  written  request  duly 
acknoivlsdRed.  which  chang-e  should 
take  effect  on  Its  Indorsement  on  the 
policy  of  the  latter.  The  policy  also 
authorized  an  assignment  thereof  by 
a  written  instrument  In  duplicate,  one 
of  which  was  furnished  to  the  In- 
surer. Held,  that  the  provlalons.  with 
reference  to  the  forms  by  which  the 
policy  might  be  assigned  or  the  bene- 
ficiary changed,  were  for  the  benefit 
of  the  Insurer,  and  might  be  waived 
by    It.— McNelir  V.    Chinn,    101    B.    W. 

1»7.  Assured,  having  a  policy  pay- 
able to  hla  daughter  as  beneficiary  and 
containing  a  right  to  change  euch 
beneficiary  and  to  assign  the  policy. 
executed  an  instrument  transferring 
all  rlcht,  title,  and  Intereat  Jn  the 
same  to  plain tlR  In  consideration  of 
a  loan.  The  transfer  also  declared/ 
that,  on  asBured'e  death,  plaintiff,  tale 
heirs  and  asBlKna,  were  authorized  to 
collect  the  policy,  apply  the  proceeds, 
or  so  much  as  necessary,  to  the  [wy- 
ment  of  the  debt,  and  to  pay  the  bal- 


ance. If  any,  to  his  wife.  Held,  that 
such  transfer  operated  as  an  assign- 
ment of  the  policy  to  plaintiff  as  se- 
curity   for    the    debt,    and    also    as    a 


Chlnr 


,  4eK. 


flia— TMldlKr   «f    »— 'r™—*    la    CHn. 

•(•1.    (■••  aa  omt.  Mg.  iBMoniaa*, 
SI  481,  4sa.> 

198.  Where  a  life  policy  provided 
Chat  the  Insured  might  change  th« 
beneficiary  during  the  continuance  of 
the  policy  by  filing  with  the  company  a 
written  request,  accompanied  by  the 
policy,  the  change  to  take  effect  upon 
the  indorsement  of  the  same  on  the 
policy  by  the  company,  and  insured  ex- 
ecuted an  instrument  wherein  he  as- 
signed all  his  Interest  In  the  policy 
to  one  other  than  the  Chen  beneficiary, 
the  Instrument  was  In  effect,  as  against 
the  old  beneficiary,  a  substitution  of  a 
new  beneficiary:  the  provision  for  a 
particular  manner  of  evidencing  any 
chanse  in  beneficiary  being  for  th* 
benefit  of  the  company,  which  alone 
could  claim  it.— Fuos  v.  Dietrich.  101 
S.  W.   291. 

IM.  Delivery  of  an  assignment  of 
certain  policies  to  assignee's  agent 
held  sufficient  to  pass  title  without 
payment  of  the  consideration  or  de- 
livery of  the  poilclea. — Manhattan  Life 
Ins.  Co.  V,  Cohen,  IS*  S.  W.  El.  See 
i»  Cent.  Dig.  Insurance.  11  47B-1TT;  « 
Cent,  Dig.   Bankr.  333.  i 
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policy  provides  a  particular  way  for  changing  the  beneficiary  and 
an  insured  executed  an  instrument  wherein  he  assigned  all  his 
interest  to  one  other  than  the  then  beneficiary  the  instrument  was 
in  effect,  as  against  the  old  beneficiary,  a  substitution  of  a  new 
beneficiary.'"  It  was  held  that  an  assignment  which  vested  the 
absolute  title  and  all  benefit  to  be  derived  therefrom  in  the  as- 
signee, only  providing  that  the  proceeds  should  be  withheld  from 
such  assignee  until  she  became  eighteen  years  old,  such  assignment 
being  delivered  to  the  insurer  and  reciting  the  further  fact  that 
if  the  assignee  did  not  survive  the  assignor  it  should  become  null, 
was  not  a  testamentary  instrument  to  take  effect  only  on  the 
death  of  the  assignor  and  hence  it  was  not  required  to  be  executed 
as  such  instruments  are  as  a  condition  to  their  validity.*"'  Where 
a  policy  provides  that  the  assignment  should  be  executed  in  dupli- 
cate and  sent  to  the  home  office  of  the  insurer  such  an  assignment 
is  not  bad  because  the  genuineness  of  the  notary's  signature  is 
not  attested  by  a  clerk  of  a  court  of  record.^"'  An  absolute  as- 
signment which  does  not  recite  the  true  purpose  for  which  it  was 
given  may  be  explained  by  a  surviving  beneficiary  even  though 
such  explanation  contradicted  the  statement  of  the  consideration 
stated  in  a  second  assignment.'"* 

Bijflits  and  Zdabilities  of  Assignee — (A)  In  Qeneral. — Where  an 
assignor  intended  to  and  did  in  fact  execute  a  valid  assignment  of 
a  policy  except  that  he  did  not  conform  to  the  exact  rules  of  the 
insurer,  as  between  the  assignee  and  the  administrator  of  the  as- 
signor the  latter  cannot  object  to  the  validity  because  of  such 
failure  to  conform  to  such  rules  of  the  insurer.*"'    In  a  case  where 

aoo.    Actual   delivery   of  an  aaatgn-       withheld   from,  her   until   she  waa   18. 


assignee,     who     was     the     asalKDor'a       recited   that   It   should  become  null   ir 


adopted  child,  was  unnecesaarj'  to  val- 


idate tha  asBlKnment. — BurRBB  v.  New       Held,   not  a  teatamentary   Instrument, 


York  Lite  Ins.   Co-.   GS   a.  W.   603. 

201.  Mailing  an  assfg-ninent  In  dup- 
licate of  an  InsuTHnce  policy  to  the  In- 
surer. In  compliance  with  the  policy. 
Is  a  sufflclant  delivery  to  the  assignee. 
— Burges  v.  New  Tork  Lite  Ins.  Co..  G3 
B.  W.  tot. 

islgmnent  of  on  Insurance 


Ivered    to    the   Insurer,   and 


le    asBig-nor     survived    the    BSstgnee. 


the  death  o 

islsnor.  and  hence  not  required  to  be 
:ecuted  as  auch  Instruments  are  aa 
condition  to  their  valldlty.~BurBes 
New  Tork  Life  Ina.  Co.,  63  S.  W.  «08. 
aot.  Where  an  aHSlgnment  of  an  In- 
irance  policy  was  absoluti^  n"  n« 
race,  and  did   not  recite  the 


policy  la  not  bad  because  the  author-  pose  for  which  It  was  siven,  evidence 

lt7  and  genuineness   of   the  signature  oi   the  surviving  benenclary   that   the 

of    the    notary    before    whom    It    was  assignment    was    so    made    because    a 

acknowledged   was   not   attested   by   a  prior   assignment,   reciting   the   terms 

clerk  of  a  court  of  record,  where  the  of  the  pledge,   was  refused  by  an   In- 

pollcy   provided  only    that   the  assign-  aurance    company,    was    not    objectlon- 

ment  should  be  executed  In  duplicate,  able  on  the  ground  that  It  contradicted 

and  both  copies  should  be  sent  to  the  the  statement  of  the   consideration   in 

home  offlce  of  the  Insurer. — Burgei  v.  the      second      assignment. — Clark      v. 

New  Tork  Life  Ins.  Co.,   ES  B.  W.  «02.  Adam,    (»   S.   W.    lOH. 

BOa.    Ad  assignment  of  an  Insurance 

policy  by  the  clear  inteDdment  of  Ita  tlB — WcAta    Mid    TJ»irtHt1w    of     a»- 

language     vested    the    absolute     title  alfaa*.   (■••  aa  Cant.  mg.  InsanuuM, 

thereto  "and  all  dividend,  benellt.  and  fj  418.4Ba,  4M^M.) 

advantagv   to    be    derived    therefrom"  MS.    As  between  the  assignee  of  an 

In  the  BBBlgnee,  and  only  provided  that  Insurance  policy  and  the  administrator 

the  proceeds  of  the  policy  should  be  of   the   assignor,   the   validity   of   tlis 
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after  a  divorce  the  wife  paid  premiums  on  the  policy  under  an  as- 
signment before  divorce  the  husband  could  not  compel  the  insurer 
to  make  a  loan  on  the  policy  unless  the  wife's  claim  arising  from 
such  payment  of  premiums  was  satislied  or  unless  she  consented  to 
the  loan  as  stipulated  in  the  policy.^"'  Limitation  can  not  run  on 
the  right  of  the  assignee  of  a  policy  to  recover  premiums  paid 
thereon  until  the  death  of  the  insured.^" 

(B)  Transfer  as  Collateral  Security. — The  general  rule  is  that 
an  assignment  of  a  policy  to  a  creditor  only  gives  him  title  to 
enough  of  the  proceeds  to  satisfy  his  debt  and  disbursements  with 
interest.*"  The  rule  is  the  same  with  a  creditor  who  acquires 
a  policy  by  bill  of  sale.""  Where  a  policy  on  the  life  of  the  hus- 
band, payable  to  the  wife,  is  transferred  by  the  wife  to  secure  a 
debt  of  the  husband  alone  it  stands  in  the  position  of  a  surety  and 
when  the  debt  is  barred  by  limitation  it  may  be  sued  on  by  the 
wlfe.*'^  In  this  same  case  where  the  contract  proyided  that  the 
creditors  should  retain  a  certain  amount  of  the  hosband's  salary 
monthly  and  apply  it  on  the  debt,  the  policy  is  released  as  security 
after  a  lapse  of  time  sufficient  to  extinguish  the  debt,  had  the 
creditor  so  applied  the  monthly  salary,  the  wife  not  knowing  that 
the  creditor  had  not  done  so.*'*  Where  a  husband  and  wife  as- 
signed as  collateral  a  policy  payable  to  the  wife  or  to  their  chil- 
dren if  the  wife  should  die  before  her  husband,  the  fact  that  the 
wife  did  die  and  that  the  children  were  minors,  who  would  prob- 
ably have  lost  the  policy  by  non-payment  of  premiums  bad  they 
npt  been  paid  by  the  assignee,  will  entitle  such  assignee  to  recover 
premiums  paid  on  the  strength  of  the  assignment.*"'  And.  where 
a  tontina  dividend  accrued  after  the  wife's. death,  it  was  held 
that  the  wife's  death  defeated  the  assignment  and  all  rights  predi- 
cated thereon,  including  the  dividend.*"* 

807. 


asBlKHor  Intended  to, 
'xecute  and  deUver  an 
■aHd     aBBlKnraen*. — Bursefl 


Where  the  asalKnee  of  a 
i  policy  paid  DremlumB  thereon, 
which  were  a  charse  on  the  fund,  llm- 
Itatlons  could  not  run  a^^liiBt  hia  rlshl 
to  recover  the  amounts  so  paid 
the  death  of  the  Insured.— Stevens  v. 
Oermania  L.Ife  Ins.  Co.,  62  S.  W.  824, 
!6  Tex.  Civ.  App.  166. 


the    policy 


.    loan 


I    him 


the  divorced  wife  of  plaintiff  claimed 
the  policy  under  an  asHlgnment  exe- 
cuted during  the  marrlag-e  relaUon. 
The  wife,  subsequent  to  the  asslgn- 
tnent.  paid  premiums  on  the  policy. 
Held,  that  plaintiff  could  not  compel 
the  company  to  make  the  loan,  unless 
the  wife's  claim  arislnK  from  the  pay- 
ment of  premiums  waa  aattsfled.  or 
unless  she  consented  to  the  loan  as 
stipulated  In  the  poUcy. — Hatch  t. 
Hatch,  SO  8.  W.  411,  3E  T«x.  Civ.  App. 
SIS. 


a.) 

aoa.  Where  a  husband  and  wife  ao- 
signed  as  collateral  a  policy  payable 
tn  the  wife  or  to  their  children  If  the 
wife  should  die  before  her  husband, 
the  fact  that  the  wife  did  die,  and  that 
the  children  were  minors,  who  would 
probably  have  lost  the  policy  by  non- 
payment of  premiums  had  they  not  been 
paid  by  the  aBalgnee.  will  entitle  the 
assignee  to  recover  premiums  paid  on 
the  strength  of  the  assignment. — Stev- 
ena  v.  Qermanla  Life  Ins.  Co.,  02  S.  W. 
834,  Se  Tex.  Civ.  App.  IS'' 
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CANCELLATION,  SURRENDER,  ABANDONMENT 
OR  RESCISSION  OP  POLICY 

Rig:ht  of  iMUred  to  SnrrendH'. — Where  policies  are  issued  on 
an  application  containing  false  statements  inserted  by  the  insur- 
er's agent,  it  is  the  duty  of  the  insured  to  immediately  disclose 
the  same  to  the  insurer  and  tender  the  policies  for  cancellation."* 

Validity  of  Surrender. — It  has  been  held  that  a  surrender  by  an 
insured  of  his  policies  is  voidable  after  his  death  at  the  instance 
of  his  personal  repreaentatiTes  under  certain  circumstances,  as, 
where  he  was  induced  to  do  so,  though  knowing  the  effect  of  his 
act,  by  an  insane  delusion  that  his  children  were  about  to  murder 
him  for  his  insurance.^" 

Bemediw  for  Wrongful  Cancellation. — There  is  a  breach  of  con- 
tract between  the  insurer  and  insured  when  the  former  assigns 
its  policies,  transfers  its  assets,  shifts  to  another  company  its  obli- 
gations to  insured,  places  it  beyond  its  own  power  to  perform  such 
obligation,  except  so  far  as  it  could  compel  performance  by  such 


SM.  An  Insurance  policy  was  Issued 
In  tavor  of  the  wife  of  the  Insured 
If  living  at  the  time  of  his  death.  If  not 
llvlntt.  then  to  hla  children.  The  In- 
sured and  his  wife  assigned  the  policy 
to  plaintiff  as  collateral.  The  wife 
died    before    her    husband. 


w  I  la's 


)Dtln< 


crued    on    the    policy.     .Held,    that    the 

and  all  rights  predicated  thereon,  In- 
cluding the  dividend— Stevens  v.  Gar- 
mania  L.lfe  Tna.  Co.,  82  B.  W.  824,  it 
Tex.  Civ.  App.  156. 

Sia  A  creditor  to  whom  his  debtor 
transfers  a  life  Insurance  policy  by 
bill  of  sale  absolute  on  Its  face,  ac- 
quires no  greater  inter  eat  In  the  poli- 
cy than  such  sum  as  will  pay  his 
debt  and  Interest,  and  premiums  paid 
by  him  and  Interest.— Caw  thorn  v.  Per- 
ry, 13  B.  W.  268. 

ail.  An  absolute  assignment  of  a 
life  insurance  policy  to  a  creditor  only 
gives  him  title  to  enough  of  the  pro- 
ceeds to  satisfy  his  debt  and  dis- 
bursements, with  Interest. — Iiewy  v. 
OUllard,    13   S.  W.   304. 

SIB.  A  policy  on  the  life  of  the  hus- 
bnnd,  payable  to  the  wife,  being  trans- 
ferred to  secure  a  debt  of  the  husband 
alone,  stands  In  the  position  of  surety 
and.  on  the  debt  being  barred  by 
limitation,  may  be  sued  on  by  the  wife. 
— Washington  Life  Ins.  Co.  v.  Qooding. 
49  S.  W.  123.  19  Tex.  Civ.  App.   490. 

Sia.  A  life  policy  payable  to  Insur- 
ed's wife,  being  assigned  by  her  to 
■  at'Cure  his  debt  to  hla  employers,  under 
an  agreement  with  them  that  they 
■hould  retain  a  certain  amount  of  his 


salary  monthly,  and  apply  it  on  the 
debt.  Is  released,  as  security,  after 
lapse  of  time  sufflclent  to  extinguish 
the  debt,  had  they  so  applied  it:  she 
not  knowing  that  they  had  not. — Wash- 
ington Life  las.  Co.  v.  Gooding,  49 
S.  W.  12J,  19  Tax.  Civ.  App.  490. 


OAVOBtZ^TIOV,     BVBBBXSBB, 

aBAVSQKmVT,    OS   SXBOIS. 

BIOS  or  POXJOT.     (■■■ 

as   OTO.   783.) 

aSB — Blfflit  «t  bntrad  to  ancraUUr  In 


nlng  false 
erted  there- 


Ill,  Where  certain  pollc 
sued  on  an  application  conti 
statements  fraudulently  Ins 
In  by  the  Insurer's .  agent, 
duty  of  Insured,  on  disco 
fraud,  to  forthwith  disclose  the  same 
to  the  Insurance  company  and  tender 
the  policies  tor  cancellation. — Curry 
v.  Stone,  92  S.  W.  2S3. 


aifi.  Where  insured,  though  know- 
ing the  effect  of  his  act  was  In- 
duced, by  an  Insane  delusion  that  his 
children  ware  about  to  murder  him 
for  his  Insurance,  to  surrender  his 
policies  In  consideration  of  payment  ot 
the  Hurrender  value,  such  surrender 
was  voidable  after  his  death  at  the  In- 
stance of  his  personal  representatives. 
New  York  Life  Ins.  Co.  v.  Hagler.  169 


10G4. 


■.^^ 
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other  company,  which  entitled  the  insured  to  a  recovery'"  "'  even 
though  the  assignee  is  solvent  and  able  and  willing  to  carry  out 
the  original  contract.  This  right  of  action  continues  during  the 
life  time  of  the  insured."'  (For  measure  of  damages  in  such  a 
case,  see  Ann.  220.)  Incidentally  in  such  a  case  where  the  insurer 
relies  on  the  law  of  another  state  as  a  defense  it  must  plead  and 
prove  it.*'"  However,  the  consolidation  of  the  defendant  company 
with  another  company  without  surrender  of  the  former's  corporate 
existence  does  not  show  a  repudiation  of  the  insured's  policy  so  as 
to  entitle  him  to  a  recovery  for  damages.'"  (As  to  facts  show- 
ing that  defendant  had  not  pauperized  itself  by  the  consolidation 
so  ae  to  constitute  a  breach  of  the  policy,  see  Ann.  222.) 

MeEUure  of  Damages  for  Wrongful  Oancellation. — The  measure 
of  damages  for  the  insurer's  breach  of  an  ordinary  life  policy  is 
the  difference  between  what  it  would  cost  insured  to  mature  the 
policy  from  the  time  of  breach  to  the  time  of  expectancy,  had 
there  been  no  breach,  and  what  it  would  cost  him  to  mature  a  like 
policy  in  a  solvent  company  for  the  same  period."'  It  is  not 
the  amount  of  premiums  paid,  with  interest  thereon."' 
-  Abandonment  by  Insured. — ^Where  there  was  evidence  that  the 
time  of  payment  of  the  premium  had  been  extended  and  that  be- 
fore such  time  had  expired  the  insured  had  applied  to  another 


S3? — mamtOlafl  for  Wxaagtal  OsBOaU*. 
U«n.     <>••  SB   0*nt.   DIf.  Xaanikao*, 

S10.  Evidence  In  an  action  to  re- 
cover premiums  and  for  damasea  for 
breach  of  its  contract  held  BUfflclenl 
to  support  a  (In ding-  that  the  original 
Insurer  had  transferred  all  of  ItH  as- 
sets to  another  com.pany,  and  that  the 
two  companies  had  been  consolidated; 
that  the  correspondence  between  plain - 
tin  and  the  original  Insurer  showed 
that  plaintiff  must  look  to  a  substitut- 
ed company  for  all  Information  touch- 
ing his  rights;  that  the  Insurer's  pres- 
ident admitted  to  plaintiff  that  the  In- 

that  the  Insurer  had  abandoned  the 
perfori^ance  of  its  con  tracts  .—Wash- 
ington Life  Ins.  Ce.  v.  Lovejoy,  149 
8.   W.    398. 

917.  Where  Insurer  assigned  Its  pol- 
icies, transferred  Its  assets,  shifted  to 
another  compsny  its  obligation  to  an 
Insured,  and  placed  it  beyond  Its  own 
power  to  perform  such  obligation,  ex- 
cept so  far  as  It  could  compel  per- 
formance by  such  other  company,  there 
was  a  breach  of  Its  contract  entitling 
the  Insured  to  a  recovery,  and  that  the 
assignee  was  solvent  and  able  and  will- 
ing to  carry  out  the  original  contract 
did  not  prevent  a  breach.^— Id. 

SIB.  On  breach  or  repudiation  of 
Its  contract  t>y  the  insurer,  the  Insur- 
ed, during  his  lifetime,  has  a  present 


damages  .^ — Id. 


■   the    recovery    of 


Insurer  relying  upon  law  of 
another  state  as  a  ground  of  defense 
held  required  to  plead  and  prove  It. — 
Id. 

SSOi.  The  measure  of  damages  In  an 
action  by  an  Insured  to  recover  premi- 
ums and  damages  for  the  Insurer's 
breach  of  contract  stated. — Id. 

asi.  Consolidation  of  defendant  in- 
surance company  with  the  P.  company 
without  surrender  of  defendant's  cor- 
porate  existence,  etc,,  held  not  to  show- 
defendants'  repudiation  of  a  policy 
with  plalntltT  so  as  to  entitle  plsintitt 
to  recover  damages  therefor. — Provi- 
dent Savings  Life  AsBur.  Society  Of 
New  York  v.  EUlngor,  184  8.  W.  10*4. 
28  Cent   Dig.  Insurance,   i)   513-618. 

SOS.  Defendant  insurance  company 
held  not  to  have  pauperlied  itself  by 
consolidating  with  the  P.  Company  so 
as  to  constitute  a  breach  of  the  policy 
held   by  plaintiff.— Id. 

S93.  In  an  action  for  an  Insurance 
company's  breach  of  an  ordinary  life 
policy,  the  Insured's  measure  of  dam- 
ages la  the  difference  between  what  It 
would  cost  Ihsurtfd  to  mature  the 
policy  from  the  time  of  breach  to  the 
time  of  expectancy,  had  there  been  no 
breach,  and  what  It  would  cost  hlra  to 
mature  a  like  policy  In  a  solvent  com- 
pany for  the  same  period,  and  not  th« 
amount  of  premiums  paid,  with  In'- 
terest   thereon.—  '* 
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company  for  infiurance  stating  that  he  was  going  to  abandon  the 
first  insurance  but  the  policy  in  the  second  company  showed  that 
he  carried  insurance  in  the  first  and  no  notice  was  given  of  the 
maturity  of  the  premium  as  exteaded,  it  was  held  that  the  taking 
out  of  the  second  policy  with  intention  to  abandon  the  former  was 
not  an  abandonment  per  se,  if  the  time  had  not  expired  as  neither 
the  insured  nor  insurer  could  terminate  the  policy  in  a  manner 
other  than  as  provided  in  the  policy  or  in  the  statutes,  without 
the  consent  of  the  wife  who  was  the  beneficiary,"*  The  oM  com- 
pany had  no  knowledge  of  any  intention  on  the  insured's  part  to 
give  up  the  policy  and  it  was  further  held  that  abandonment  was 
not  shown,  even  if  abandonment  would  have  excused  the  first 
company's  failure  to  give  the  required  notice."' 

BMcisiion  by  Insured  or  Beii«flciaiT— (A)  In  Oeneral.— Where 
the  pleintifif  executed  two  premium  notes,  the  application  stating 
that  the  premiums  were  to  be  payable  semi-annually,  and  before 
the  policy  issued  he  wrote  to  the  insurer  that  he  did  not  want 
the  policy,  requesting  it  to  return  the  notes,  and  after  receiving 
tie  policy,  repeated  his  request,  saying  he  would  surrender  it,  no 
objection  being  made  to  the  fact  that  the  policy  made  the  premiums 
payable  annually,  and  the  policy  was  never  returned,  it  was  held 
that  there  was  no  rescission,  so  as  to  entitle  the  plaintiff  to  re- 
cover the  amount  of  the  two  notes  which  he  had  been  forced  to 
pay  to  bona  fide  holders'"  Where  the  agent  of  insurer,  without 
authority,  contracted  with  insured  at  the  time  he  sold  him  insur- 
ance and  as  part  of  the  consideration,  that  he  should  be  appointed 
on  the  committee  of  reference  of  the  insurer,  it  was  held  that  this 
alone,  sueh  agreement  not  being  ratified,  constituted  a  breach  of 
agreement  which  would  entitle  the  plaintiff  to  rescind  the  eon- 
tract.'*' 

(B)     By  Reason  of  False  Bepreaentations  of  Agent.^An  appli- 


by  default  In  paytnei 
abandoned,  ttiere  was  aome  evidence  siven.  as  required  by  the  policy.  On 
that  the  time  of  payment  had  been  ex-  December  14th  insured  took  out  a  pol- 
tcnded.  and  that,  before  the  extended  Icy  In  a  new  company,  the  laCter'H 
time  bad  expired.  Insured  had  applied  aKent  atating  that  Insured  said  he  was 
to  and  secured  from  another  company  going  to  drop  the  old  policy.  This 
a  policy,  nhlch  was  collected,  «jid  had  was  controverted  by  a  relative  of  In- 
stated to  Buch  other  company  that  he  sured.  The  new  policy  recited  that 
Initended  to  abandon  the  policy  sued  Insured  carried  Insurance  In  the  old 
on.  Held  that  hie  taking  out  the  sec-  ct-mpany.  The  old  company  had  no 
ond  policy  with  Intention  to  abandon  knowledge  of  any  Intention  on  Insur- 
the  former  was  not  an  abandonment  ed's  part  to  give  up  the  policy.  Held 
par  Be.  If  the  time  had  not  expired.  a»  not  to  show,  abandonment  of  the  pol- 
nelther  the  Insured  nor  the  company  ley  by  Insured,  even  If  abandonment 
could  terminate  the  policy  In  a  man-  would  have  excused  the  company's 
ner  other  than  provided  for  In  the  pol-  failure  to  give  the  required  notice. — 
icy  or  In  the  statutes,  without  the  con-  Washington  Life  Ins.  Co.  v.  Berwald, 
■snt  of  the  wife.     Judgment  73   S.  W.  72  S.   W.   13S. 
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cant  is  not  estopped  to  complain  of  the  false  representations  of 
the  agent  of  insurer  unless  he  was  inexcusably  negligent  in  not 
informing  himself,"*  though  he  could  have  done  so  by  the  informa- 
tion at  hand.'"  In  the  same  way  when  an  applicant  signs  an  ap- 
plication for  a  policy  believing  that  it  calls  for  the  policy  agreed 
upon,  being  induced  to  sign  the  same  by  the  fraud  of  the  agent, 
he  is  not  estopped  from  showing  that  the  policy  signed  was  not 
the  kind  contracted  for.-''  And  it  was  proper  for  the  court  to 
inform  the  jury  that  the  signing  of  the  application  did  not  estop 
the  insured  from  showing  the  kind  of  policy  agreed  on."*     Parol 


aae.  one  applying  for  life  Insuraiice. 
who  did  not  know  the  truth  of  matters 
concerning  which  an  Insurance  agent 
made  falae  ropreBentatlonB,  and  relied 
on  the  repreaentatlona  of  the  agent, 
though  he  could  have  Informed  him- 
self of  the  truth  by  means  of  Informa- 
tion at  hand,  will  not  be  eetopped  to 
complain  of  their  falsity  unless  he  was 
Inexcusably  negligent  In  not  Inform- 
ing himself. — Equitable  Life  Asaur. 
8oc.  V.  Maverick.  TB  S.  W.  S60. 

B97.  One  applying  for  a  life  policy, 
relying  upon  the  representations  of  a 
soliciting  agent.  Is  not  estopped  from 
complaining  of  the  falsity  of  the  repre- 
sentations unless  inexcusably  negli- 
gent In  not  Informing  himself,  though 
he  could  have  done  so,  by  the  informa- 
tion at  hand.— Mutual  Life  Ina.  Co.  v. 
Hargus,  S9  S.  W.   ESO. 

aaa.  where  B,D  applicant  for  a  life 
policy  relied  on  the  reprensentatlona 
of  the  agent  of  the  Insurer  that  the 
application  which  the  Insured  signed 
called  for  the  kind  of  policy  agreed  on 
and  the  Insured  was  Induced  by  fraud 
to  sign  It.  In  Ignorance  of  the  fact  that 
It  called  for  a  policy  of  a  dlfTerent 
kind,  the  Insured  was  not  estopped,  by 
reason  of  signing  the  application,  from 
showing  that  the  policy  Issued  was 
not  the  kind  contracted  for. — Mutual 
Life  Ins.   Co.  v.   Hargus,   »9  S.  W.  680. 

as.  Where,  In  an  action  by  an  in- 
sured for  the  cancellation  of  a  life  pol- 
icy, baaed  on  the  fraudulent  represen- 
tations of  the  agent  of  the  Insurer  so- 
liciting the  policy,  It  appeared  from 
the  application  In  connection  with 
other  facta  attending  the  signing  there- 
of  by    the   Insured    that    he    would    not 

dlfterent    from    th 


i Infor 


1  the 


Jury  that  the  signing  of  the  applica- 
tion by  the  Insured  did  not  estop  him 
from  showing  the  kind  of  policy  that 
was  agreed  on.—Mutual  Life  Ins.  Co, 
V.  Hargus,   99    B.  "W.    G80. 


out  surrender.  It  should  become  a  paid- 
up  term  policy  for  a  certain  length  of 
time,  when  the  contract  should  cease. 
Insured  defaulted,  and  six  months 
thereafter  executed  a  note  for  the 
premium  due.  providing  that,  If  not 
paid  at  maturity,  the  policy  should  be- 
come void.  It  was  not  shown  that  the 
benendary  executed  the  note.  Held, 
that  on  default  the  policy  became  a 
term  policy,  and  Insured  could  not  re- 
instate the  original  policy  without  the 
consent  of  the  beneficiary. — Union 
Cent.  Life  Ina.  Co.  v.  Wilkes,  47  S.  W. 
E4S.      Reversed,  49  S,  W.  1038. 

031,  Plaintiff  applied  to  defendant 
for  a  policy  on  his  life  and  executed 
two  negotiable  notes  Iti  payment  of  the 
nrat  year's  premiums,  his  application 
stating  that  subsequent  premiums  were 
to  be  payable  semi-annually.  The  pol- 
icy sent  to  plaintiff  required  annual 
instead  of  semi-annual  payments.  Be- 
fore Its  laauance.  plalntIK  wrote  the 
agent  at  whose  solicitation  he  had  In- 
sured that  he  did  not  want  the  policy, 
requesting  him  to  return  the  note*, 
and,  on  the  receipt  of  the  policy,  re- 
peated his  request,  saying  that  he 
would  surrender  It.  No  objection  was 
made  on  account  of  the  time  at 
which  the  premiums  were  payable,  nor 
was  the  policy  ever  returned,  hut  plain- 
tiff allowed  It  to  lapse  for  nonpayment. 
Held,  that  there  was  no  rescission,  so 
aa  to  entitle  plaintiff  to  recover  the 
amount  of  the  two  notes  which  he  had 
been  forced  to  pay  to  bona  fide  holders. 
—New  York  Lite  Ina.  Co.  v.  Miller,  Si 
S.  W.   B60,   11  Tex.  Civ.  App.  Sad. 

•33.  Plaintiff  contracted  with  the 
agent  of  defendant  Insurance  company 
for  insurance,  and  also  for  appointment 
of  the  Insured  on  the  committee  of  ref- 
erence of  the  Insurance  company, 
which  agreement  was  a  part  of  the 
Insurance  contract,  and.  If  broken,  the 
contract  was  to  be  void.  Held,  that  an 
appointment  of  Insured  on  such  com- 
mittee by  the  agent  only,  which  was 
unauthorized  by  the  company,  and  not 
ratified,  constituted  a  breach  of  agree- 
ment, which  entitled  plalntift  to  re- 
scind the  contract.— American  Union 
Life  Ins  Co.  v.  Wood,  ET  S.  W.  (85. 
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evidence  as  to  the  trsnssetion  between  the  agent  and  applicant  is 
admissible  under  sach  circumstances.*** 

Baadision  by  Zninrer, — There  can  be  no  breach  by  the  insurer 
by  a  failure  to  peirform  prior  to  the  insured'a  death  where  the 
policy  is  payable  to  his  wife  at  his  death. 

Actions  for  BeuiBaion. — A  petition  is  good  as  against  a  general 
demurrer  in  an  action  for  cancellstion  of  a  policy  and  a  premium 
note,  which  alleges  that  the  agent  agreed  to  furnish  a  certain  kind 
of  policy  and  insured  was  induced  by  the  representations  of  such 
agent  to  sign  an  application  for  another  kind  and  that  insured  was 
ignorant  of  that  fact.'*'  Such  a  petition  sufficiently  charges  that 
the  negligence  of  the  insured  in  signing  the  application  was  ex- 
cusable.*" In  a  suit  to  avoid  a  policy  on  the  ground  of  the  false 
representations  of  the  agent,  it  is  not  necessary  for  the  plaintiff  to 
allege  that  the  agent  knew  of  the  falsity  of  such  representations, 
as  they  were,  in  effect  defendant's  statements  and  their  effect  on 
the  contract  would  be  the  same  whether  the  agent  knew  their 
falsity  or  not.**'  Neither,  in  such  a  case  is  it  necessary  for  plain- 
tiff to  offer  to  pay  defendant  any  part  of  the  premium,  nor  could 
defendant  be  prejudiced  by  plaintiff's  retention  of  the  binding  re- 
ceipt or  policy.*** 


■33.  Where  an  apDlIcant  for  a  life 
policy  understood  that  he  was  applying 
for  a  policy  requiring:  IB  annual  pre- 
miums and  the  agent  soUcltlnB  the  In- 
au ranee  either  through  Ignorance,  or 
by  fraudulent  repreaentatlons  Induced 
the  applicant  to  believe  that  the  appli- 
cation be  signed  was  for  such  a  policy. 
while.  In  fact,  II  was  for  another  kind, 
parol  evidence  of  the  transaction  be- 
tween the  applicant  and  the  agent  was 
admissible  In  a  suit  for  cancellation 
of  the  polloy. — Mutual  Idte  Ins.  Co.  v. 
Bargus.  BS  8.  W.  S80. 

847— MmoImIob    ^    JBMaxtX.     (B4 


134.  Where  a  policy  was  payable  at 
Inaured's  death  to  his  wife,  there  could 
be  no  breach  by  the  Insurer  by  a  fail- 
ure to  perform  prior. to  Insured's  death. 
—Provident  Savings  Lite  Aaaur.  So- 
ciety of  New  York  v.  Elllnger,  1<4  S. 
W.  10S4.  See  ZS  Cent.  Dig.  Insurance. 
II   534-eiS>. 

043— A«tl»BB  tor  maaclMloB. 


335.  In  a  suit  to  avol< 
of  Insurance  on  the  ground  of  fraudu- 
lent representations  of  the  a^ent,  and 
(to  cancel  the  policy.  It  was  not  neces- 
sary for  plalntirc  to  oner,  as  a  condi- 


tion of  relief,  to  pay  defendant  any 
part  of  the  premium,  nor  could  de- 
fendant be  prejudiced  by  plalntllTs  re- 
tention of  the  binding  receipt  or  the 
policy.^— BquI table  Life  Aasur,  Soc,  v, 
Maverick,  78  B.  W.  EBO. 

Sao.  A  petition  In  an  action  by  an 
Insured  for  the  cancellation  of  a  lite 
policy  and  a  note  given  for  the  first 
premium  which  allegee  that  the  aollclt- 
Ing  agent  agreed  with  the  Insured  for 
the  issuance  of  a  policy  fully  paid  up 
Id  15  annual  premiums,  that  Insured 
was  Induced  by  the  repreaentaClona  of 
the  a^ent  to  sign  an  application  which 
called  for  another  kind  of  a  policy  and 
that  insured  waa  Ignorant  of  that  fact. 
sufflclently  charges  that  the  negligence 
of  the  Insured  in  signing  the  applica- 
tion was  excuaable,  as  agalnat  a  gen- 
eral demurrer.- — Mutual  Life  Ina.  Co.  v. 
Hsrgus,  99  B.  W.  ESQ.  See  H  Cent. 
Dig.   Insurance.   I   ES7- 

337.  In  a  suit  to  avoid  a  contract  of 
Insurance  on  the  ground  of  false  rep- 
resentation a  of  the  agent.  It  waa  not 
necessary  for  the  plaintiff  to  allege 
that  the  agent  knew  the  falsity  of  the 
representations,  as  they  were.  In  effect, 
defendant's  statements,  and  their  effect 
on  the  contract  would  be  the  same 
whether  the  agent  knew  tbelr  falsity 
or  not, — Equitable  Life  Assur.  Soc.  v. 
Maverick,  78  S,  W.  6«0. 
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AVOIDANCE  OF  POLICY  FOR  MISREPRESENTA- 
TION, FRAUD  OR  BREACH  OF  WARRANTY 
OR  CONDITION 

Misrepreaentation  Most  Be  Material  to  Avoid  Contract — Statu- 
tory RegnlatiODB. — Any  provision  in  any  contract  or  policy  of  in- 
surance issued  or  contracted  for  in  this  state,  which  provides  that 
the  answers  or  statements  made  in  the  application  for  such  con- 
tract, or  in  the  contract  of  insurance,  if  untrue  or  false,  shall  ren- 
der the  contract  or  policy  void  or  voidable,  shall  be  of  no  effect, 
and  shall  not  constitute  any  defease  to  any  suit  brought  upon  such 
contract,  unless  it  be  shown  upon  the  trial  thereof  that  the  mat- 
ter or  thing  misrepresented  was  material  to  the  risk  or  actually 
contributed  to  the  contingency  or  event  on  which  said  policy  be- 
came due  and  payable,  and  whether  it  was  material  and  so  con- 
tributed in  any  case  shall  he  a  question  of  fact  to  be  determined 
by  the  court  or  jury  trying  such  case.     (Art.  4947,  Rev.  St.  1914.) 

No  Defense  Bued  Upon  Misnpresentatioii  VEklid,  Unless — Stat- 
Utmy  Begfniations. — No  defense  based  upon  misrepresentation  made 
in  the  applications  for  or  in  securing  a  contract  of  insurance,  shall 
be  valid,  unless  the  defendant  shall  show  on  the  trial  that,  within 
a  reasonable  time  after  discovering  the  falsity  of  such  misrepre- 
sentations so  made,  it  ^ave  notice  to  the  insured  or  to  the  bene- 
ficiaries under  said  contract,  that  it  refused  to  be  hound  by  such 
contract  or  policy.  Ninety  days  is  defined  as  a  reasonable  time. 
It  is  provided  further  that  this  article  shall  not  be  construed  to 
render  available  any  immaterial  misrepresentation,  nor  to  in  any 
wise  affect  Article  4947.     (Art.  4948,  Rev.  St.  1914.) 

Shall  Not  Oonstitnte  Defense,  Unless  Shown — Statatory  BegtOa- 
tions. — Any  provision  in  a  policy  which  provides  that  the  same  is 
void  or  voidable  if  any  misrepresentations  or  false  ■statements  be 
made  in  proofs  of  loss  or  of  death,  shall  be  of  no  effect.  Such  pro- 
visions shall  not  constitute  any  defense  unless  it  is  shown  upon 
the  trial  that  the  false  statements  made  in  such  proofs  of  loss  or 
death  were  fraudulently  made  and  mirepresented  a  fact  material 
to  the  question  of  the  liability  of  the  insurer  upon  the  contract 
sued  on  and  that  such  insurer  was  thereby  misled  and  caused  to 
waive  or  lose  some  valid  defense  to  the  policy.  (Art.  4949,  Rev. 
St.  1914.) 

Defense  Based  on  Misrepresentation  in  Applioatdon  Not  Valid 
After  Two  Years — Statatory  Begnlations. — It  is  also  provided  that 
no  defense  based  upon  misrepresentation  made  in  the  application 
upon  the  life  of  any  person  in  this  state  shall  be  valid  in  any 
suit  brought  on  such  contract  two  years  or  more  after  the  date  of 
its  issuance,  when  the  premiums  have  been  duly  paid  and  received 
without  notice  is  given  by  the  insurer  to  the  insured  of  its  inten- 

'o 
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tion  to  rescind  on  account  of  misrepresentation  unless  it  is  shown 
on  the  tiial  that  such  misrepresentation  was  material  to  the  risk 
and   intentionally   made.     (Art.   4951,   Rev.   St.   1914.) 

Oompaniea  Shall'  Not  Ulsnprwent  Polidw— Statutory  B^nla- 
tioiu. — Life  insurance  companies  or  their  officers  or  agents  must 
not  issue  or  circulate  any  estimate,  illustration,  circular  or  state- 
ment misrepres'enting  the  terms  of  any  policy  issued  by  it  or 
benefits  or  advantages  promised  thereon.  (Art.  4958,  Rev.  St. 
1914.) 

Policy  Shall  Hot  Be  Defeated — Statntoiy  Kegtilatioiu. — A  recov- 
ery upon  life,  accident  or  health  insurance  policy  shall  not  be  de- 
feated because  of  misrepresentation  in  the  application  which  is  an 
immaterial  fact  and  which  does  not  affect  the  risks  assumed.  (Art. 
4959,  Rev.  St.  1914.) 

Interpretation  of  Statutory  Provisloiu. — Article  4947  of  the  Re- 
vised Civil  Statutes,  providing  that  misrepresentations  shall  not 
be  a  defense  in  an  action  on  a  policy  unless  material  and  shown  to 
have  actually  contributed  to  the  contingency  or  event  on  which  the 
contract  becomes  payable,  is  held  to  apply  to  every  policy  or  con- 
tract of  insurance  issued  or  contracted  for  within  this  state,  whether 
by  an  assessment  or  other  company."'  '*' 

Bepresentationa — (A)  In  Oeneral. — Where  an  insured  who  knows 
that  it  is  material  that  his  application  state  his  age,  being  unable 
to  give  it,  refers  the  agent  to  his  father,  he  is  boimd  by  his  father's 
answer."' 

(B)  Hateriali^.— It  has  been  held  that  Articles  4741  and  4959 
of  the  Revised  Statutes  of  1914  apply  to  contracts  of  life  insurance 

ATOniAWOI  or  POKIOT  FOB  Mia-  iH  entered  Into,  to  be  performed  In  the 
*SF»BSB«*ATXO«B,    VBAVS,    Om  State.    In   determlnfiiK   ttie   effect   to   b« 

WAOm     OF     WAMMMMTT  JM  given    to    the    policy    the    lawe    of    the 


m^nts  In  the  spplication  are  false,  and 
where  warranted  to  be  true,  no  recov- 
ery can  be  had  on  the  policy  thoug'h 
under   the  law  of  the   state   In  which 

*9*T,  It  was  Issued,  false  represeDtatloni  not 

providing  that  mlBrepreBontatlons  ahall  ^dually    contributing     to    the    contln- 

not     be    B    defense     In    an    action     on  gency  on   which    the   policy  la  payable 

a  policy,  unless  material  and  shown  to  do    not    vitiate    the    policy,    and    such 

have  actually  contributed   to  the  con-  false  statements  did  not  contribute  to 

tlngency  or  event  on  which  the  policy  the   loss. — Sledere    v.    Merchants    Life 

became  payable,  applies  to  every   con-  Ass'n   of  United  States,   Gl   S.   W.    G4T. 

tract  or  policy  of  Insurance   Issued   or  Reversed,  E4  S.  W.  7BS. 
contracted       for      within       the       state. 

whether    by    an    Basessment    or    other  BBS — B«VTM*vbi11on».    (A>    In  OcnumL 

company.:— National   Life  Ass'n  v.  Ha-  <Bm  S8  Ont  U«.  lunranoa,  f|  038. 

gelsteln,    15S   S.  W.    3&3.      See   28  Cent.  B49.) 
IHK.  Insurance,  IGtS. 

am.     AcIH   aist  Le«.  c.   ids,   resulat-  Ml.     Insured,  knowing  that  It  Is  ma- 

Ing  Insurance,  did  not  repeal  acts  Z8th  terlal    that    his    application    for    Insur- 

Leg.  c   S»   (Rev.  Civ,   St,   IS11.   tB4T>,  ance  state  his  age.   and  being  unable 

making    false    representations    no    de-  to  give  It,  and  having  referred  the  com- 

fense     unless     material     to     the     rlslc.  pany's  agents  to  his  father  therefor.  Is 

which    latter   statute   Is   applicable   to  bound  by  the  statement   made  by   his 

foreign    ssaeSBment     companies    doing  "   '              '   '"    "'  '           ■■--- 
business  In  Teias.—Id. 
S40.     Where  a  con  trad 
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despite  Sections  4951,  4947  and  4948,  and  a  life  policy  will  not  be 
avoided  for  immaterial  misrepreeentations.""  The  Supreme  Court 
in  an  early  case  held  that  a  provision  of  the  Missouri  statutes,  read- 
ing, "No  defense  based  upon  miarepreseRtations'  made  in  obtaining 
or  securing  a  policy  of  insurance  on  the  life  or  lives  of  any  person 
or  persons  shall  be  deemed  material,"  was  broad  enoagh  to  include 
policies  issued  by  assessment  insurance  associations.'** 

(0)  Effect  of  Misrepresentatipiu. — The  rule  is  that  a  misrepre- 
sentation  made  innocently  and  in  the  belief  of  its  truth  will  not 
avoid  a  policy,  but  a  false  statement  made  willfully  and  with  the 
intent  to  deceive  and  which  is  relied  upon  by  the  insurer,  will  do 
so."*  It  has  been  held  that  an  informal  unwritten  examination, 
not  based  on  a  written  application,  and  stopped  by  the  examiner 
as  useless,  comes  within  the  meaning  of  a  question  whether  the 
applicant  has  been  examined  by  any  other  company  and  a  policy 
refused.*** 

Warrantiefi — (A)  In  General. — The  use  of  the  word  "warranty" 
does  not  necessarily  create  a  warranty  in  law.**"  In  determining 
whether  a  stipulation  in  an  application  that  the  statements  made 
to  the  medical  examiner  are  "warranted"  to  be  full,  complete  and 
true  and  without  suppression  of  any  fact  tending  to  influence  the 
company  in  issuing  a  policy,  is  a  warranty  the  court  must  look  to 
the  policy,  the  application  and  the  report  of  the  medical  exam- 
iner.*** The  Supreme  Court  held  in  an  early  case  that  where  the 
statements  in  an  application  for'a  life  policy  are  made  warranties, 
it  is  essential  to  the  validity  of  the  policy  that  the  statements  are 
true  without  reference  to  the  question  of  their  materiality.**'  An 
insurer  which  makes  every  statement  in  the  application,  whether 
material  or  otherwise,  a  warranty,  is  held  to  a  very  strict  rule  when 

(■m  S8  Omt,  see— (O)  asaot  of  mnavnMntotloH. 
<Bm  OS  Orat.  IMr  manruM,  J|  MO, 
MS.) 

aia.     Acts  SIst  Leg.  c.  IDS,  II  22,  OS, 

appearing  aa  Vernon's  Sayles  Ann.  Civ.  OM.     To  avoid  a  policy  for  mlsrepre- 

St.    I>14,    il    4T41,    4SG9,   apply   to   con-  Dentations    the    false    atatament    must 

tracts    of    life    Inusrance,    desplta    aec-  have  been  made  wUHully  and  with  tho 

tlons    49G1,    494T,  and   4B48.   and  a  life  Intent   to   deceive,   and   relied   upon    by 

policy  will  not  be  avoided  for  Imma-  the   insurer;   and   k   mis  representation 

terial      misrepresentations. — Quarantee  made   Innocently   and   In    the   belief   ot 

Life  Ins,  Co.  v.  Evert,  ITS  S.  W.  B4!.  Its   truth    will   not   avoid    the   policy.— 
American   Nat.    Ins.   Co.    v.   Anderson, 

S4S.  A  provision  of  s  statute  read-  ITS  8.  W.  66. 
Ing-  "No  defense  based  upon  mlHrepre-  MS.  An  Informal  nnwrltten  euun- 
sentatlons  made  In  obtaining  or  secur-  inatlon.  not  based  on  a  written  appllca- 
Ing-  a  policy  of  Insurance  on  the  lite  Or  tion,  and  stopped  by  the  namlner  as 
lives  of  any  person  or  persons  shall  be  useless.  Is  within  the  meaning'  of  a 
deemed  material"  (Rev.  St.  Mo.  Far-  question  whether  "any  proposition  or 
ES4!I>  Is  broad  enough  to  Include  poll-  negotlalton  or  examination  for  life  In- 
cise Issued  by  assessment  insurance  surance  has  been  made  In  this  or  any 
associations.  Judgment  Sleders  v.  other  company  en  which  a  policy  has 
Merchants  Life  Ass'n  of  United  States,  not  been  Issued."  Key,  J.,  dissenting:. 
61  8.  W.  B47,  reversed. — Belders  v.  Mer-  —Mutual  Life  Ins.  Co.  of  New  York  v. 
chants-  Life  Ass'n  of  United  States,  Nichols,  24  8.  W.  910;  afHrmed  In  tt 
64  S.  W.  TS3,  it  Tex.   194.  S.  W.  998. 
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eadeavoring  to  avoid  payment.'"  The  inquiries  or  declarations 
muBt  be  so  plain  that  any  applicant  can  readily  nnderstand 
them,  and,  where  any  ambiguity  exists,  the  construction  most  fa- 
vorable to  the  insured  will  obtain.**'  Where  an  application  pro- 
vided that  the  statements  made  by  the  insured  were  warraoted  to 
be  tme  and  "without  suppression  of  any  fact  which  would  tend  to 
influence  the  company  in  issuing  a  policy,"  and  stipulated  that  the 
insured  warranted  that  he  had  reviewed  all  answers  made  to  ques- 
tions in  the  application  and  that  the  answers  were  true,  it  was  held 
that  the  quoted  words  did  not  modify  the  warranty  and  make  the 
answers  of  the  insured  mere  representations."' 

<B)  Praotioal  Application  of  0«tieral  Doctrine. — A  warranty  in 
an  application  stating  that  the  applicant  had  never  applied  for 
insurance  "which  had  not  been  issued"  is  not  broken  by  the  fact 
that  a  policy  had  been  issued  in  another  com^pany  but  which  had 
never  been  delivered,  owing  to  a  controversy  between  the  company 
and  its  agent,  it  being  held  that  the  word  "issued"  did  not  in- 
clude delivery.**"  In  a  case  where  the  representations  in  the  ap- 
plication were  made  the  basis  of  the  contract  and  it  was  agreed 
the  association  w;ould  not  be  liable  in  case  they  were  untrue,  the 
certificate  also,  containing  a  provision  of  similar  effect,  it  was  ' 


the  application,  and  that  t 
were  true.  Held,  that  the  quoted 
wcrdH  did  not  modify  the  warranty  and 
tnabe  the  answers  of  the  Insured  mere 
repreaentatlona.— National  Life  Ins,  Co 
V.  Reppond,  98  B.  W.  778,  Judgment  re- 
versed Reppond  V.  National  Life  Ins. 
Co.  101  B.  W.  78B,  11  L.  H.  A.  981. 

MS.  In  determining  whether  a  stip- 
ulation In  BD  application  for  life  Insur- 
ance that  the  statements  made  or  to 
be  made  to  the  medical  examiner  are 
"warranted"  to  he  full,  complete,  and 
true,  and  without  suppressloo  of  any 
fact  tending-  to  Influence  the  company 
In  iBBulng-  a  policy,  Is  a  warranty,  the 
court  must  look  to  the  policy,  the  ap- 
plication, and  the  report  of  the  medical 


848.  An  Insurer  which  makes  every 
statement   In    the   application,   whether 

held  to  a  very  strict  rule  whan  en- 
deavoring to  avoid  payment  of  the  pol- 
icy because  of  answers  to  Inquiries  or 
declarations  which  It  has  framed,  and 
the  Inquiries  or  dsclaratlons  must  be 
■D  plain  that  any  applicant  can  readily 
comprehend  them,  and,  where  any  am- 
blKulty  exists,  the  construction  roost 
favorable  to  Insured  will  obtain. — Mu- 
tual lAtt  Ins.  Co.  V.  Ford,  ISO  S.  W. 
let,  writs  of  «rror  denied.  131  S.  W. 
108. 

M7.  Where  the  atatements  In  an  ap- 
plication for  &  life  policy  are  made 
warranties.  It  Is  essential  to  the  vaUd- 
Ity  of  the  policy  that  the  statements 
are  true,  without  reference  to  the  ques- 
tion of  their  materiality.— National 
Life  Ins.  Co.  V.  Reppond,  SS  B.  'W.  178. 
judgment  reversed  Reppond  v.  Nation- 
al Life  Ins.  Co.,  101  S.  W.  7SI.  11  L. 
R.  A.  9B1. 

MSl  An  application  for  life  insurance 
provided  that  the  statements  made  by 
the  inaured  In  the  application  were 
warranted  to  be  true,  and  "without 
suppression  of  any  fact  •  •  •  which 
would  lend  Co  Influence  the  company 
In  Issuing  a  policy"  under  the  applica- 
tion, and  stipulated  that  the  Insured 
warranted  that  he  had  reviewed  all 
answers    made    to    questions    asked    In 


arlly  c 


^atlni 


ranty  in  law.  Judgment,  National 
Life  Ina.  Co.  v.  Reppond,  BS  S.  W.  778, 
reversed.— Reppond  v.  National  Life 
Ins.  Co.,  101  B.  W.  788,  11  L.  R.  A  981. 
aSO.  A  warranty.  In  an  application 
for  a  life  Insurance,  stating  that  the 
applicant  had  never  applied  for  Insur- 
ance "which  had  not  been  Issued,"  Is 
not  broken  by  the  fact  that  the  appli- 
cant had  applied  to  another  company 
for  Insurance,  and  the  company  wrote 
out  and  sent  to  Its  representative  a 
policy  to  be  delivered  to  applicant,  but 
which  was  never  delivered,  because  of 
a  controversy  between  the  company 
and  Its  agent,  as  the  word  "Issued" 
does  not  Include  delivery. — Kanaas 
Mut.  Life  Ins.  Co.  v.  Coalson,  E4  8.  W, 
368,  12  Tex.  Civ.  App.  84. 
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held  that  a  statement  in  the  application  that  the  insured  did  not 
and  had  never  used  narcotics  was  a  warranty,  which  if  untrue, 
would  avoid  the  policy,  though  such  statement  was  made  through 
mistake  and  in  good  faith."' 

(0)  Distinction  Between  Warrairties  and  Representaticou. — A 
warranty  enters  into  and  forms  a  part  of  the  contract  itself,  defin- 
ing the  limits  of  the  obligation  beyond  which  no  liability  arises; 
a  representation  made  before  or  at  the  time  of  the  contract,  pre- 
sents the  elements  on  which  the  risk  to  be  assumed  is  <to  be  es- 
timated."' Under  a  policy  providing,  as  required  by  Article  4741 
of  the  Revised  Civil  Statutes,  that  statements  in  the  application, 
in  the  absence  of  fraud,  should  be  representations  and  not  war- 
ranties, a  statement  as  to  a  material  matter  fraudulently  made 
would  be  construed  as  a  warranty.*"*  Where  there  is  a  conflict  be- 
tween the  policy  and  application  immaterial  misrepresentations  can- 
not be  construed  as  warranties  and  hence  would  not  avoid  the 
policy.'" 

(D)  Fnlflllment  or  Breach. — Answers  in  an  application  when 
operating  as  affirmative  warranties  need  only  be  substantially 
true.*"  In  an  early  case  it  was  held  that  a  breach  of  warranty  de- 
feats a  policy  without  reference  to  its  materiality  or  bearing  on 
the  particular  risk,"'  And,  even  before  this  it  was  held  that  ft 
warranty  in  an  application  of  tiie  truth  of  answers  made  to  the 
medical  examiner   will   not   avoid   the   policy   for  untruth  in  the 

SBl.  Representation  B  In  an  appHca- 
tlon  for  e,  lite  certincate  were  made  the 
basis  of  the  contract  of  Insurance,  and 
it  waa  agreed  tbat  the  asHOCIatlDn 
would  not  be  liable  In  case  they  were 
untrue.  The  certincate  accepted  by 
him  contained  a  provision  of  similar 
effect.  Held,  that  a  statement  In  the 
application  that  the  Insured  did  not 
and  never  had  uaed  narcotics  was  a 
warranty,  which.  If  untrue,  would 
avoid  the  policy,  though  such  state- 
ment was  made  through  mt stake,  and 
In  good  faith. — National  Fraternity  v, 
Karnes,  60  B.  W.  57S.  8BS.     Answers    In   an   application   for 

life    Insurance    when    operating   as   af- 
800 — (B)   Dlatinallon  BMwara  Wanaa-       flrmatlve  warranties  need  only  be  sub- 

tlH    and    BsprwantaUms.      (■••    SB       atantlally  true.^Kansas  City  Life  Ins. 

Osnt.   Uf.  uunzuu)*,   }  SaO.)  Co.  v.  Blackatone.   143  S.  W.  Ta2. 

BS6.     Where   a    life   Insurance   policy 

3S9.  Under  a  policy  providing,  an  provided  that  the  representatlona  and 
redulred  by  Rev.  St.  1911.  Art.  1T41,  answers  made  In  the  application,  which 
Bubd.  4,  that  statements  In  the  was  made  a  part  of  the  policy,  were 
application,  In  the  absence  of  fraud,  warranties,  and  the  policy  provided 
should  he  representations,  and  not  that  the  contract  between  the  parties 
warranties,  a  statement  as  to  a  ma-  was  completely  set  forth  In  the  policy 
terlal  matter  fraudulently  made  would  and  the  application  therefor,  taken  to- 
bi  construed  as  a  warranty. — American  gather,  and  the  policy  contained  what 
Nat.  Ins.  Co.  v.  Anderson,  179  S.  W.  purported  to  he  a  copy  of  the  appllca- 
«B.  tlon.  aliened  answers  to  questions  not 

853.  A  "warranty"  enters  Into  and  shown  In  the  application  copied  In  the 
forma  a  part  of  the  contract  itself,  dc-  policy  were  Immaterial. — Metropolitan 
flnlng  the  limits  of  the  obligation  be-  Life  Ins.  Co.  v.  Gibbs,  TS  S.  W.  198. 
yond  which  no  liability  arises:  a  "rep-'      34  Tez.  Civ,  App.  131. 


resentatlon" 

made    before 

time  of  the  ( 

contract,  prose 

nts  the  ele- 

ch  the  risk  to 

Is  to  be  eatlr 

nated.— Id. 

aw.     In  view  of  the  confl 

Ict  between 

the    policy    and    application, 

held,   that 

Immaterial      ; 

Ions     could 

rued   as   warranttea,   and 

hence   would 

not   avoid    the   policy.-^ 

Guaranlea  Ufe    Ins.   Co.   v. 

Evert,   ng 

S.  W.  «4S. 

ae  Cent.  mg.  msimnos, 
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s  as  "written"  in  the  absence  of  express  stipulations,  or  of 
suspicion  or  knowledge  of  the  applicant  that  the  answers  are  in- 
correctly written."*  In  a  case  where  the  policy  contained  what 
purported  to  be  a  copy  of  the  application,  alleged  answers  to  ques- 
tions not  shown  in  the  application  copied  in  the  policy  were  im- 
material.'" 

WarrantiM — Matters  relating^  to  Person  Insured — (A)  As  to 
Health  and  Physical  Condition  of  Applicant — (1)  In  Qeneral. — The 
Supreme  Court  has  said  that  a  false  answer  to  a  question  con- 
stituting a  warranty  as  to  whether  the  applicant  had  ever  had  any 
of  certain  enumerated  diseases  will  constitute  a  breach  of  the  con- 
tract though  such  disease  or  ailment  is  not  piaterial  to  the  risk, 
unless  the  same  was  not  inherent  but  temporary,  and  due  to  ex- 
traordinary and  exceptional  outside  causes."*  For  example,  the 
court  may  And  an  answer  to  be  true  where  the  applicant  says  he 
does  not  have  headaches,  though  the  evidence  shows  that  when 
he  is  overworked  he  is  subject  to  headaches."*  Where  it  appears 
that  the  disease  was  a  trifling  one,  that  the  insured  had  been  en- 
tirely cured  and  that  his  death  was  not  attributed  thereto,  a  policy 
will  not  be  avoided.""  In  a  case  where  the  applicant  stated  that 
he  had  had  a  certain  ailment  eighteen  months  before  on  one  exam- 
ination and  two  years  before  on  a  subsequent  examination  it  was 
held  that  the  parties  did  not  contemplate  that  the  statement  should 
be  literally  true,  in  order  that  the  contract  should  be  a  valid  one 
and  hence  his  statement  was  not  treated  as  a  warranty.''^*  An  ap-' 
pUcant  is  not  bound  to  go  into  the  nature  of  an  ailment  he  may 
have  had  where  the  information  is  not  required."'  It  is  only  re- 
quired that  he  answer  the  question  literally  so  that  when  an  ap- 

•57.     A'  breach    of   warranly    defeata  and    exceptional    outside    causea.    such 

a    life   policy   without   reference   to   Its  as   eicesBlve  work    or   heat.     2S   S.   W. 

materiality   or  bearing  on   the  partlcu-  837,  reverBed._Mutual  Life  Jdb.  Co.  Of 

lar  risk. — Paclnc  Mut.  Life  Ins.  Co.   v.  New    York   v.    Simpson,    31    S.    W.    GOl, 

Terry.  84   B.  W.  SBfl.  8S  Tex.  333. 

95S.     A    warranty    In    an    application  880.     A    Minnesota    statute    provided 

for  Insurance  of  the  truth   of  answers  that  no  misrepresentations  In  the  neso- 

made  to  the  company's  medical  exam-  tlatlon  of  a  policy  of  Insurance  by  the 

Iner  nill  not  avoid   the  policy  for  un-  Insured  should   be  deemed  material,  or 

truth   In   the  answers   as   "written,"   in  defeat  or  avoid  the  policy,  unless  made 

the  s,bBence  Of  express  stlpulBtlons.  or  with    actual    intent    to    deceive    or    de- 

of  Busplclon  or  knowledge  of  the  applU  fraud,  or  unless   the  matter   mlsrepre- 

cant  that  the  answers  are   Incorrectly  sented     Increases     the     risk     of     loss. 

written.— Equitable  Life  Assur,  Soc.  v.  Held,  that  a  represenUtlon  by  Insured 

Hailewood,  12  S.  W.  GZl.  that  he  had  never  had  any  urinary  dis- 
eese.  and  had  not  personally  consulted 
a  physician  for  Ave  years,  whereas  In 
fact  he,  not  long  before  applying  for 
his    policy,    had    been    afflicted    with    a 

iswer  by  an  applicant  urinary  disease,   and   had  been    treated 

for  Insurance  to  a  question,  constltut-  therefor    by    a    physician,     would     not 

Ing  a  warranty,  as  to  whether  he  ever  avoid    his   policy    in   a   Minnesota  com- 

had  riViy  of  certain  enumerated  dLaeaaes  pany,  as    matter   of   law,   where  it  ap- 

Bnd  ailments   will    constitute   a  breach  peared   Chat  the  disease  was  a  trlfllnK 

of  the  contract,  thoush  such  disease  or  one,  and  that  Insured  had  been  entlre- 

allment    Is    not    material    to    the    risk,  ly   cured,   and   that  his   death    was   not 

unless  the  same  was  not  Inherent  but  attributable        thereto. — Northwestern 

temporary,    and    due    to    extraordinary  Life  Ass'n  v.  Flndley,  68  S.  W.  896. 


328  LIFE   INSURANCE 

plicant  was  asked  whether  ahe  had  suffered  "abortions,"  her  an- 
swer "No,"  waa  not  false  where  she  had  suffered  but  one  abor- 
tion."" (As  to  misstatement  of  insured's  health  being  material  to 
the  risk,  see  Ann.  272,  and  as  to  sueh  misstatement  not  being  ex- 
cused by  his  ignorance,  see  Ann.  273.) 

(2)  Aa  to  Having  Oonsulted  a  Physiciaii.^A8  a  general  rule, 
where  the  statements  in  the  application  are  made  warranties,  the 
applicant  must  name  all  the  physicians  who  have  treated  him  within 
the  time  stated  and  must  set  out  all  the  diseases  and  ailments 
which  he  has  suffered;  otherwise  the  policy  will  not  be  enforce- 
able.'" '"  "'  "*  *"  ^"  It  is  immaterial  that  the  applicant  did  not 
summon  the  physician,  objected  to  his  being  sent  for,  and  neg- 
lected to  take  his  medicine."'  It  is,  however,  held  material  to  the 
risk  that  the  applicant  does  not  name  the  right  physician."'  "*  In 
one  case  the  Supreme  Court  held  that  where  an  application  recited 
that  the  statements  made  by  the  applicant  to  the  examiner  were 
warranted  to  be  complete  and  true,  without  suppression  of  any 
fact  tending  to  influence  the  insurer  in  issuing  the  policy  and 
should  be  the  basis  of  the  contract,  the  parties  meant  that  applicant 
should  in  good  faith  answer  truthfully  and  fully  all  the  questions 
propounded  to  him,  not  intentionally  suppress  any  fact,  material 
to  the  risk,  and  the  statements  amounted  to  representations  only, 
and  the  applicant's  failure  to  name  one  of  the  physicians  who  at- 


asi.  Where  a  life  policy  made  the 
application  a  part  thereof,  and  the  an- 
swers contained  therein  warrantleH, 
false  answers  that  Inaured  had  never 
consulted  a  physician,  except  In  child- 
birth, and  not  for  10  years,  and  that 
she  bad  never  had  liver  disease,  con- 
stituted a  breach  of  warranty,  voiding- 
the  policy,  without  regard  to  their 
materiality.— Flipp en  v.  State  Life  Ins. 
Co.,  70  8.  W.  7BT. 

aS9.  Where  Insured  stated  that  she 
had  never  had  a  physician,  except  In 
childbirth,  and  it  was  proved  that  ahe 
was  examined  and  treated  by  a  certain 
doctor  prior  thereto,  and  that  she  per- 
mitted him  to  examine  and  prescribe 
for  her,  but  neg-leeted  to  take  his  med- 
icine. It  was  Immaterial  that  she  did 
not  summon  the  doctor,  and  objected 
to  his  belnB  aant  for. — Fllppen  v.  State 
Lire  Ins.  Co.,  TO  S.  W.  787. 

BBS.  Where  a  life  insurance  policy 
made  the  statements  In  the  application 
warranties,  and  Insured  did  not  give 
the  name  of  a  physician  who  had  treat- 
ed him  three  years  before  for  typhoid 
fever,  but  stated  to  the  medical  exam- 
iner that  he  had  had  malarial  fever 
about  three  years  before,  for  which  he 
had  been  treated  by  a  different  physi- 
cian, and  had  not  had  typhoid,  there 
was  a  material  misstatement,  avoldins 
the  policy.— National  Life  Ina  Co.  v. 
Reppond.  81  8.  W.  lOia.  See  Cent.  Dig-. 
vol  28,  cols.  1317-1321,  fl  691,  SS2. 

964.    An  application  for  a  lite  policy 


made    the    statements   therein    warran- 

tlon  requiring  him  to  give  the  names 
of  the  physicians  who  had  treated  him 
within  Ave  years,  gave  the  name  of 
only  one  physician.  The  application 
further  stated  that  the  insured  bad 
been  affected  with  a  disease  within  five 
years,  which  lasted  a  sped  fled  number 
of  days,  and  was  attended  by  the  phy- 
sician mentioned,  while  In  -fact  he  had 
been  attended  by  another  physician 
and  that  Insured  had  had  another  dis- 
ease and  had  been  attended  by  the 
health  physician  of  a  city.  Held  Insuf- 
flclent  to  notify  the  Insurer  that  any 
other  physician  than  the  one  named 
and  the  health  physician  had  attended 
the  Insured  during  the  preceding  Ave 
years,  and  the  policy  was  not  enforce- 
able.—National  Life  Ins.  Co.  v.  Rep- 
pond. SS  8.  W.  778,  Judgment  reversed, 
Reppond  v.  National  Life  Ins.  Co.,  lOl 
H.  W.  78S,  11  L.   R.  A.    CN.  8.)   981, 

am.  Where  a  life  policy  made  the 
statements  In  the  application  warran- 
ties, and  Insured  did  not  Rive  the  name 
of  the  physician  who  had  treated  him 
within  Ave  years  when  answering  the 
question  calling  on  him  to  give  the 
name  and  address  of  each  phys,lcian 
consulted  during  the  past  five  years, 
there  was  a  misstatement  avoiding  the 
policy.— National  Life  Ins,  Co.  v.  Rep- 
pond. 9$  S.  W.  778,  Judgment  reversed 
Reppond  V.  National  Life  Ins.  Co.,  101 
S.  W.  788,  II   L,   R.  A.    (N.  3.)   981. 
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tended  him  within  the  preceding  five  years  was  not  a  breach  of  a 
warranty  defeating  the  policy.*"' 

(8)  As  to  Good  Health  of  Applicant  at  the  Time  of  Delivery 
of  Policy. — It  is  held  a  good  defense  to  a  suit  on  a  policy  that  the 
insured  is  not  in  sound  health  at  the  time  of  delivery  of  such 
policy  as  required  by  its  provisions."*  "'  However,  if  the  insured 
is  given  credit  for  the  first  premium  before  he  became  in  bad 
health  so  as  to  operate  as  a  constructive  delivery  of  the  policy,  his 
subsequent  illness  would  not  defeat  a  recovery."' 

(B)  Ab  to  Family  History  of  the  Applicant. — Failure  to  include 
half-brothers  and  half-sisters  in  stating  the  number  of  brothers  and 
sisters  living  and  dead  does  not  invalidate  a  policy."'  Neither  will 
the  fact  that  the  applicant  included  himself  as  one  of  the  brothers 
in  the  family  invalidate  the  policy."'  Where  an  applicant's  state- 
ment as  to  the  ages  of  his  sisters  constituted  a  warranty  and  it 
appeared  that  his  statements  were  untrue  the  contract  is  not  en- 
forceable,"^ even  though  the  statement  of  the  ages  were  wrong 
but  a  few  years."*  The  failure  of  an  applicant  to  name  a  brother 
who  was  bom  and  died  before  he  himself  was  bom,  does  not  con- 


Where  an  application  for  life 
recited  that  the  statements 
made  by  applicant  to  the  company's 
medics]  examiner  were  warranted  to 
be  complete  and  true,  and  without  BUp- 
presslon  of  any  fact  tending'  to  Influ- 
ence the  company  In  lasulng  the  pol- 
icy, and  that  they  should  be  the  basis 
of  the  contract,  the  parties  meant  that 
applicant  should  In  good  faith  answer 
truthfully  and  fully  aU  the  questions 
propounded  to  him.  and  not  Intention- 
ally suppress  any  fact,  material  to  the 
rl^  and  the  statements  amounted  to 
representations  only,  and  the  appli- 
cant's failure  to  name  one  of  the  phy- 
sicians who  attended  him  within  the 
preceding-  Ave  years  was  not  a  breach 
of  a  warranty  defeating  the  policy. 
Judgment,  National  Life  Ins.  Co.  v. 
Reppond.  96  S.  W.  77S.  reversed. — Rep- 
pond  V.  National  Life  Ins.  Co..  lOl  8. 
W.  78«,  11   L.  R.  A.   (N.  S.)   B81. 

90T. — If  Insured  was  given  credit  for 
the  flrst  premium  before  he  became 
In  bad  health,  so  as  to  operate  as  a 
constructive  delivery  of  the  policy,  his 
subsequent  Illness  would  not  defeat  a 
recovery  on  the  pollcy.^Amarlllo  Nat. 
Ufe  Ins.  Co.  v.  Brown,  186  S.  W,  flB8. 

M8.  Where  a  life  Insurance  policy 
1)y  Its  terms  was  not  to  take  effect  aa 
an  obligation  of  the  Insurer  unless  the 
Insured  was  In  good  health  at  the  time 
of  Its  delivery,  and  the  Insured  was  at 
that  time  affected  with  a  mortal  dis- 
ease, which  subsequently  produced  his 
death,  the  Insurer  Incurred  no  liability 
under    the    policy. — Metropolitan    Life 


IS.     In  an  action  for  life  Insurance. 
valldlCy  of  which  was  governed  by 
laws  of  Pennsylvania,  based  on  an 
application  which  warranted  the  truth 
of  answers   therein   that  the   applicant 
had   last   consulted   or   been   prescribed 
by  a   physician   about   three   years 
ire.  and  had  not  consulted  or  been 
icrlbed   tor   by  any   other  physician 
10  years,  where  the  undisputed  ev- 
idence  showed   that   about   two   years 
before   another   physician    treated    him 
once,   and   prescribed   agEJn  for  an  at- 
tack   of    catarrhal    bronchitis,    and    a 
:hlTd  physician  tre&ted  bim  for  about 
month,  found  him  emaciated,  cough- 
g  freely,  and  conflned  to  his  bed,  and 
n  side  red   him   not   sound   physically, 
ere   could  be  no  recovery,  though  a 
stule    of    such    state    provides    that 
ily    untrue    statements     material     to 
hu    risk    shall    forfeit    a    policy    or    be 
rround    for    defense,    since    such    false 
inawera  were  material  to  the  risk,  and 
lence    avoided    the    contract,— Fidelity 
klut.    Life    AsB'n    v.    Harris,    ET    3.    W. 

S70.  Applicant  for  life  Insurance 
Lving  eultered  but  one  abortion,  her 
iswer  "No"  to  the  question  whether 
ihe  hod  Buffered  "abortions"  was  not 
—Mutual  Life  Ins.  Co.  of  New 
York  V.  Crenshaw,  118  S.  W.  BTB.  See 
28  Cent.  Dig.  Insurance,  il  SSl-fllD, 
694-888. 

■71.  That  Insured  was  not  In  sound 
health  at  time  of  delivery  of  a  life 
nsu ranee  policy  as  required  by  its 
irovlslons  held  a  good  defense  to  suit 
hereon. — American  Nat.  Ins.  Co.  v. 
Anderson,  1T9  S.  W.  66. 
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stitute  a  breach  of  warranty."'  (As  to  statement  of  applicant 
being  substantially  false  so  as  to  forfeit  policy,  see  Ann.  279.) 

(0)  As  to  Reaidence. — In  one  case  it  was  held  that  the  state- 
ment of  applicant  that  he  was  bom  at  a  certain  town  was  sub- 
stantially true  when  he  was  in  fact  bom  seven  miles  from  such 
town.'"  This  view  was  ascertained  from  the  form  of  the  printed 
application.  In  another  case  where  the  application  warranted  the 
literal  truth  of  the  statements  therein  and  made  them  a  part  of 
the  policy,  a  statement  that  the  insured  resided  at  a  certain  town, 
when  he  in  fact  resided  in  the  country  twelve  miles  from  there, 
avoided'the  contract.'"  (As  to  statement  of  applicant  being  held 
substantially  false  so  as  to  avoid  policy,  see  Ann.  285.) 

(D)     As  to  Occupation. — The  fact  that  applicant  stated  that  he 


>    the   risk.— Id. 

Vn.    Misstatement    ob    to    l,nBU red's 

health    made   In    hia    apnllcatlon    held 

under    Rev.    St.    1911,    Art.    47B1.   aiihd. 

4,  and  Article  4917,  not  excused  by  his 


974. 

An  appll 

for  life 

who,  in 

answer 

n  whether 

tated  that 

he   had 

had   thi 

was    not 

bound   1 

to   state 

1   partlc't 

ilarly   the 

of  the  t« 

lUblB 

:her  ques- 

tlon     b. 

Bing      asked.- 

-Mutual 

Fund   lAte  Abbd 

V.   Sullivan, 

S9  a.  W. 

S7S.  Where  an  applicant  for  Insur- 
ance Is  aalced  whether  he  has  head- 
ache, and  answers  "No,"  a  fladlng  by 
the  court  that  bis  ane 
thoufrh  when  overworks 
Ject  to  headaches,  is  proper. — Mutual 
Life  Ins.  Co.  of  New  York.  v.  Simp- 
son,  2&  S.  W.  831. 

BVe.  An  application  for  Insurance 
piovlded  that  all  statements  made 
therein  were  material,  and.  If  any  un- 
true statement  was  made,  the  Insur- 
ance should  be  void.  The  assured,  In 
answer  to  a  question,  stated  that  he 
had  been  treated  for  blllousneas  IB 
months  previous  thereto.  On  a  sub- 
sequent examination  he  stated  that  It 
was  "about  two  years  &go."  Held, 
that  the  parties  did  not  contemplate 
that  the  statement  should  be  literally 
r  that  the  contcact  should 


be   a   valid   ( 

dent    Sav.    Life    Asaur. 
York   V.  Oliver,    63   S.   W. 
Civ.  App.  -8. 


ranty. 


— Provi- 
of  New 
22    Tex. 


a77.  Where  an  application  for  In- 
surance contains,  under  a  headins 
"Family  Record  of  the  Applicant,"  a 
tabulated  form  to  be  filled  out.  contain- 
ing a  column  for  brothers,  "living"  and 
"dead,"  a  failure  of  the  applicant  to 
state,  in  the  "dead"  column,  the  name 


of  a  brother  who  was  born  and  died 
before  he  was  himself  bom.  and  of 
whom  he  had  no  knowledge,  Is  not  a 
breach  of  warranty. — Mutual  Life  Ins. 
Co.  of  New  York  v.  Baker.  31  S.  W. 
1072,  10  Tel.  Civ.   App.   516. 

97Q.  An  application  for  life  Insur- 
ance recited  that  the  applicant  agreed 
that  his  statements  to  the  medical  ex- 
aminer were  true,  and  were'oftered  to 
thp  company  as  a  consideration  of  the 
contract.  The  policy  stipulated  that 
the  insurance  was  granted  in  consider- 
ation of  the  statements  and  agrree- 
ments  In  the  application,  "which  are 
made  a  part  of  the  contract,"  The 
applicant  stated  to  the  medical  essm- 
iDor  that  he  had  live  sisters,  aged,  ro- 
■pectlvely,  GZ.  GO  47,  4G  and  3S  years. 
but  their  ages  were  in  fact,  reepective- 


stltuted  a  warranty  of  the 

statements  In  the  application,  i 

the  discrepancy  forfeited  the 

.— Kansaa  Mut.  Life  Ins.  Co.  v.  Plnaon, 

«1  S.  W.  E31,  S4  Tex.  ESS. 

by  an  applicant 
policy  as  to  his 
family  history  Held  substantially 
false.  BO  as  to  Justify  forfeiting  the 
policy. — Kansas  City  Life  Ins.  Co.  v. 
Blackstone,  143  S.  W.  702.  See  18 
CfnI.  IMg.  Insurance,  t  893. 

aSO.  Wliere.  as  a  part  of  the  family 
history,  application  called  for  number 
of  brothers,  answer  which  apparently 
included  the  applicant  aa  one  of  tha 
brothers  In  the  family  held  not  to  In- 
validate the  policy. — Blacks  tone  v. 
Ksnsas  City  Ufe  Ins.  Co.,  174  S.  W. 
821. 

asi.  Failure  of  applicant  for  life 
insurance  to  include  half-brothers  and 
hslf-Blstera  in  stating  number  of 
brothera  and  alsters  living  and  dead, 
held  not  to  Invalidate  the  policy. — Id. 

asa.  Where  an  applicant's  state- 
ment as  to  the  asres  of  his  sisters  con- 
stituted a  warranty  by  the  contract  of 
Insurance,  and  It  appears  that  such 
statements  are  untrue,  the  insurance 
Is  not  enforceable. — Kansas  Mut.  LIf* 
Ins.  Co.  V.  Plnson,  44   S.  ^ 
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had  never  been  engaged  in  or  connected  with  the  manufacture  of 
liqaora  did  not  invalidate  the  policy,  though,  when  a  boy  he  had 
worked  about  his  father's  still.'"  (As  to  statement  being  held  sub- 
stantially false  so  as  to  forfeit  policy,  see  Ann.  287.) 

(E)  As  to  HabitB. — The  word  "use"  in  a  question  to  an  appli- 
cant, "Do  you  use  Hquorsi"  is  held  to  mean  habit,  practice  or 
custom,"'  Therefore,  a  negative  answer  was  not  false  because  the 
applicant  had  drunk  liquor,  however  slight  the  use.'"*  Where  the 
instruction  and  form  of  questions  in  the  application  indicated  that 
the  information  sought  was  the  applicant's  habit  or  practice  and 
the  applicant  stated  that  he  took  a  drink  once  a  month,  proof  of 
occasional  excesses  did  not  show  a  breech  of  the  warranty.'" 

(T)  Aa  to  Other  Existing  Insurance. — Under  the  rules  that  the 
language  of  the  application  would  be  strictly  construed  against  the 
insurer  and  where  the  words  admit  of  two  constructions  the  one 
most  favorable  to  the  insured  would  he  used  to  prevent  a  forfeiture, 
where  there  was  room  in  a  policy  to  conclude  from  the  question 
in  the  application  as  to  other  insurance  that  fraternal  and  acci- 
dent insurance  were  not  intended  to  be  included,  the  applicant's 

17— MaMta.      (Bm    Sa    Ont.    Wf.    In. 
anruw*,  ;  676.) 

"cation  for  a  Ufe  pol- 
iked  as  to  what  waa 
hlH  ■■practice"  aa  regarded  the  use  of 
Uquor,  and  whether  he  had  ever  been 
a  "free  drinker."  and  If  bo,  to  what 
degree,  and  whether  he  had  ever  had 
dehrlum    tremens:    and    the 


Inrarano*,  |  S73.) 

SSa,     In  view  of  form  of  printed  ap-  wia. 

Dllcatton  tor  Insurance,  statement  that      ley.  Ini 
applicant   was   born   and    resided  at   B.        his    "p 
held  subHtantlaUy  true,  though  he  waa 
.'  bom  and  realded  seven  miles  from  B. 
oil  a  farm. — Blackatone  v.  Kansas  City 
Life  Ins.  Co.,  1T4  S.  W.  BZl. 

884.      In  an  application  for  Insurance 
warranting    the    literal     truth    of    the       Inatructlor 

oC  the  policy,  which  provided  for  for- 
feiture for  breach  of  warranty,  a  state- 
ment that  the  Insured  resided  at  K., 
nen  he  In  tact  resided  In  the  country 


I    Its 


nedlcH 


IZ  mUes  from  K..  wUI  avoid  t 
tract.— Hutchison    v.    Hartford    Life   & 
Annuity  Ins.  Co..   3»  B.  W.   325. 


for  a  life  Insurance  as  to  his  place  of 
birth  and  residence,  held  substantially 
false  so  as  to  Justify  forfeiting  the 
poUcy. — Kansas  City  Life  Ins.  Co.  v. 
BlBckstone,  143  S.  W.  TDZ.  See  ZS 
Cent.  Dig.  Insurance,  i  <T3. 

SM— OoanpaUon.     (Sm    M    OMt.    Sir. 

banranoa,  i  874.) 

880.  Representation  that  applicant 
had  never  been  engaged  In,  or  connect- 
ed with,  manufacturer  of  liquors  held 
not  to  Invalidate  policy,  though,  when 
a  boy,  he  had  worked  about  his  father's 
Kllll.— Blackatone  v.  Kansas  City  Life 
Ins.  Co.,  171  S.  W.  821. 

■87.  A  statement  by  an  applicant 
for  a  lite  Insurance  as  to  occupation 
held  BUbstantlally  false  so  as  to  Justi- 
fy forfeiting  the  policy. — Kansas  City 
Life  Ins.  Co.  v.  Blackatone.  143  S.  W. 
702.  See  ZS  CenL  Dig.  Insurance,  I 
S74. 


Blated   that.   In    i   _ 

sence  In  drink,  he  should  draw  the  line 
at  a  limit  of  a  dally  allowance  equiv- 
alent to  1  1/2  ounces  of  absolute  al- 
cohol. Held,  that  the  Instruction  and 
form  of  the  questions  Indicated  that 
the  Information  sought  was  the  ap- 
plicant's habit  or  practice  In  the  re- 
spect Inquired  about,  and  hence,  an 
applicant  having  stated  that  he  took 
'  '   ■  ith,    proof   of   oc- 


of     the 


did 


was  not  false  because  the  applicant 
had  drunk  liquor,  however  slight  the 
use.— Paclllc  Mut.  Life  Ins.  Co.  v.  Ter- 
ry, 84  S.  w.  est, 

890.  Where  In  answer  to  a.  question. 
"Do  you  ever  drink  wine"?  etc.,  the  ap- 
plicant answered  "Not  at  all,"  a  Ilnd- 

ranted  by  the  evidence  that  he  occa- 
sionally drajik  to  eiceeH,  though  he 
did  not  drink  habitually.— Mutual  Llf« 
Ina  Co.  of  New  York  v.  Simpson,  St 
8.  W.  837.     Reversed  31  S.  W,  601.    [c 
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fsUure  to  include  them  would  not  forfeit  the  policy."*  '"•  "*  "Where 
the  application  stated  that  insured  had  a  policy  in  another  company 
called  the  "Alutusl  Reserve,"  evidence  that  he  had  a  policy  in  the 
"Mutual  Reaerve  Fund  Life  Association, "  which  was  void  because 
the  premium  had  not  been  paid,  did  not  show  breach  of  warranty 
in  the  absence  of  allegation  or  proof  that  the  latter  company  was 
the  same  mentioned  in  the  application.*** 

FORFEITURES   OF   POLICY    FOR   BREACH   OP 
PROMISSORY  WARRANTY,    COVENANT, 
OR   CONDITION  PRECEDENT 
Orounds  for  Torfeittir« — (A)    In  Oeneial — ^Notice  and  Prooeed- 
ingB  to  Oive  Effect. — Time  is  of  the  essence- of  the  contract  when 
a  policy  provides  that  it  shall  be  forfeited  for  non-payment  of 
premiums  before  a  stipulated  date,  and  the  failure  to  so  pay  ter- 
minates the  policy  ipso  facto."'    Failure  to  pay  a  premium  note  at 

the  foUowlng'  policies  In  thla  company, " 
•.nd  the  state ment,  "I  am  Insured  In 
Other  companies  and  aeaoclallons  as 
follows,"  the  Inaurea  properly  conclud- 
ed that  the  Information  called  for  was 
Insurance  In  regular  Insurance  com- 
panies, snd  not  Insurance  In  fraternal 
orders,  and  accident  Insurance  and  his 
failure  to  disclose  his  fraternal  and 
accident  Insurance  did  not  vlUate  the 
policy  making  the  answers  warranties. 
— Id.       Bee    28    Cent,     Dig.     Insurance. 

geso. 

SH.  Where  an  application  for  Ufe 
Insurance  stated  that  assured  held  a 
policy  In  another  company,  called  the 
"Mutual  Reserve."  evidence  that  as- 
sured had  a  policy  In  the  "Mutual  Re- 
serve Fund  L.lfe  Association,"  which 
was  void  because  the  premium  had  not 
been  paid,  did  not  ahow  breach  of  war- 
ranty, in  absence  of  alleKatloD  or  proof 
that  the  latter  company  iras  the  same 
mentioned  In  the  application. — Kansas 
Mut.  Life  Ins.  Co,  v.  Coalson,  El  a.  W. 
SSS,  22   Ter.  Civ.   App.   84. 


391.  An  application  of  an  old  line 
insurance  company  reauested  informa- 
tion as  to  other  Insurance  carried  by 
the  applicant,  and  made  his  answer 
thereto  a  warranty.  He  answered  that 
he  had  lieen  accepted  for  Insurance  in 
the  same  company  for  (1000  10-payment 
Income  policy,  and  was  Insured  In  other 
companies  and  associations  as  follows: 
"15,000  EqulUble  of  New  Tork  and  In 
no  others."  Held,  that  under  the  rule 
that  the  language  of  the  application 
,'iiuld  be  strictly  construed  against  the 
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:tcd   t( 

only 

called  for  other  In- 

ranee  In 

a  like 

kind  aa 
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was    to 

be 

made,  a 
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that 

to 

disclose 

acci 

Ldent  policy  a 

■nd  eer- 

tiflcate  In  fraternal  assosemc 

and   local  societies. — Mutual 

Co.    V.    Ford,    181    S.    W.    408,    denying 

writs  of  error    130   S.   W.   IflS.      See   2» 

Cent.  Dig.   Insurance,   li   CeO-86S. 

&M.  Where  there  was  no  room  for 
Insured  In  a  lite  policy  to  conclude 
from  the  question  in  the  application 
tor  insurance  as  to  other  Insurance 
that  fraternal  and  accident  Insurance 
were  not  Intended  to  be  Included,  his 
failure  to  Include  them  vitiated  the 
policy,  but  where  he  could  reasonably 
conclude  that  such  insurance  was  not 
Intended,  the  omission  did  not  render 
the  contract  void. — Mutual  Ufe  Ins,  Co. 
V  Ford.  130  S,  W,  749.  writs  ot  error 
denied   181   S,   W,   408. 

flag.     Where  an  application  for  a  life 

contained     Che     printed    statement,     "t 
have  been  accepted  tor  Insurance  under 


r     POXJOT     ros 

BXBAOK  OT  nomSBOST  W&K> 
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<SBS  as  cifo.  aai.) 


310-~(A)  OroBiKlB  in  Owiaral— HoUm 
aWI  Fro  Bssd  lugs  to  OlTS  Xffwt  to 
rOTfsltura.  <Bm  S8  Cant.  Ug.  Xn- 
annuusa.  {|  703,  781,  780,  SSS,  B40, 
9M.) 

BBS.  When  an  Insurance  policy  pro- 
vides that  It  shall  be  forfeited  for  non- 
payment of  premiums  before  a  stipu- 
lated date,  time  Is  of  the  essence  of 
the  contract  and  the  failure  to  so  pay 
terminates  It  Ipso  facto. — Equitable 
Life  AsBur.  Society  of  United  Slates 
V.  Ellis,  14T  S.  W.  11K2,  afflrmlng  Judg- 
ment 137  8.  W.  184. 
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matnirity  forfeits  a  policy  and  do  action  on  the*  part  of  the  insurer 
is  necessary  to  declare  such  forfeiture  where  the  insurer's  receipt 
and  premium  note  so  provide.^'" 

(B)  ABOgiaomt  of  Policy. — Where  the  insurer  waives  the  re- 
quirements of  a  policy  as  to  the  form  of  an  assignment  by  insured 
to  secure  a  debt,  no  one  else  can  attack  the  form.*?' 

(0)  Non-Payment  of  Premium  or  AB8es8ment^-(l)  .In  Qeneral. 
— ^Failure  to  pay  the  premium  when  due  ordinarily  forfeits  the 
policy.""*  Where  thirty  days  grace  is  allowed  on  a  policy  which 
provides  that  the  annual  premium  must  be  paid  by  five  o'clock  on 
a  certain  day  or  else  it  is  forfeited,  such  a  policy  remains  in  force 
nntil  midnight  of  the  last  day  of  grace,  there  being  no  limitation 
in  the  clause  allowing  grace  requiring  tiie  insured  to  pay  the  pre- 
mium by  five  o'clock  of  any  particular  day.'"  In  a  case  where 
the  assignee  did  not  pay  the  last  premium  due  because  of  the  in- 
surer's failure  to  present  the  receipt  for  payment  in  accordance 
with  its  custom,  his  failure  to  discover  the  non-payment  for  some 
years,  the  insured  being  still  alive  and  the  policy  being  merely 
filed  away,  does  not  bar  him  on  the  ground  of  laches.'"*  To  pre- 
vent forfeiture  of  a  policy  which  pro\ides  that  unless  the  premium 
is  paid  each  year  at  the  proper  date  the  liability  of  the  company 
terminated,  a  tender  of  such  premium  must  be  repeated  as  often 
as  under  the  terms  of  the  policy  it  is  due."'  Where  the  policy  pro- 
vides for  a  six  months  grace  preceding  the  death  of  the  insured, 
the  failure  of  the  insured  who  had  been  a  policy  holder  for  over 
five  years  to  pay  an  assessment  within  thirty  days  as  provided  in 

aM.    Under    the    provlsloiiB    of    In-  money s    required    to    be    paid,"    shall 

surer'8  receipt  and  of  a  note  bIvbd  to  render  the  policy  void,  and  a  premium 

extend  a  policy  until  default  In  pay-  note  executed  at  the  same  time  redtlnr 

ment  of  the  note  when  all  rlghta  there-  that,   If  not  paid  at  maturity,   the   pol- 

under   should   cease   and  the  policy   be  ley   ehall   become   void,   failure   to   pay 

Ipso  facto  null  and  void,  failure  to  pay  works  an  absolute   forfeiture. — tdURh- 

the  note  at  maturity  forfeited  the  poll-  Iln  v.  Fidelity  Mut.  Life  Aas'n,  2S  a.  W. 

Cy,   and   no   action   on    the   part   of   the  411. 

Insurer   was    required    to    declare   such  3M.     A   failure  to   pay  the  premium 

forfeiture. — Security    L.lfe    A    Annuity  note  due  on  an  Insurance  policy,  which 

Co.    of  America   v.    Underwood,    IGO    S.  provides    that    a     failure     to    pay     the 

W.   293.  premium  notes   when   duo  shall  render 

the  policy  null  and  void,  without  notice 

<S>    Asslgunrat    of    roUey.      (■••    aS  to  Che   parties  Intereatei]    or   other   ac- 

OMit.  Mff.  mnmno^  U  B83-889.)  tlon   on  the  part  of   the  company,  will 

fl97.     Insurer  having  waived  the  re-  render    the    policy    void    without    any 

quirements   of  a   life   policy  as   to    the  formal    cancellation     of     the    policy. — 

form    of   an    asslRnment    of   the   policy  Union  Cent.  Life  Ins,  Co.  v.  Chownlns, 

by    Insured    to    secure    a    debt,    no    one  28  B.  TV.  117. 

else   could   attack    the    form.—Clark   v.  30a     A    failure    to    pay    a    premium 

Southwestern   Life   Ins.   Co..   113   3.   W.  when    due    held    to    forfeit    a   policy. — 

33B.       See    ZS    Cent.    DIk.    Insurance,    I  Fqultable  Life  AsBur.  Society  of  United 

S8T.  States  v.  Ellis,  137  3.  W.  184,  Judgment 
sfflrmed,   147  8.  W.   1152.     See  23  Cent. 

(B>  MonpajiuMit  of  Vramlnma  or  Aa.  Dig.  Insurance,  |i  SSI,  895.  913. 

■•aaawnta.  301.     Under   a    life    policy    providing 
that   failure   to   pay   a   premium   note 

»■   Oronnd  of  ToKfeitnTa  shall    render    the    policy    void,    failure 

(■M  88  Omt.  mr.  IMDT.  to    pay    a    premium    note,    the    receipt 

,  SSe-Mtt,  SIS.}  for    which    contained    a    similar    pro- 

a  life  policy:  providing  vision,    avoided    the    policy. — National 

to   pay,   when   due,    "a.ny  Life  Ins.  Co.  v.  Reppond,  81  9.  W.  lOIS. 
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the  policy,  would  forfeit  such  policy  in  case  his  death  did  not 
occur  within  sii  months  thereof.*'* 

(2)  By  Default  in  Payment  of  Note. — In  general  the  non-pay- 
ment of  a  note  executed  for  the  first  premium  will  defeat  recovery 
on  the  policy  where  the  payment  of  the  note  is  a  condition  prece- 
dent to  the  life  thereof.*"*  It  is  held  that  a  provision  in  an  exten- 
sion note,  given  for  a  premium  due,  and  in  the  insurer's  receipt, 
for  forfeiture  on  account  of  default  in  payment  is  valid  and  en- 
forceable,*'* "'  '"'  *"'  *"*  *"*  ""  and  sueh  forfeiture  can  be  without 
notice.'"     Of  course,  the  forfeiture  may  be  waived.'"' 


80S.  Where  a.  premium  note  pro- 
vided that.  1(  it  was  unpaid  at  matur- 
ity,  the   policy  should   cease,  and  the 

collectible  without  restoration  of  the 
policy,  except  that.  If  the  note  wse 
collected  after  maturity,  and  aatlsMc- 

tory  evidence  of  good  health  was  furn- 
ished, the  policy  mig-ht  be  restored.  In- 
sured's failure  to  pay  the  note  at  ma- 
turity was  a  termination  of  the  tnaur- 
nnce  In  the  absence  of  waiver. — Na- 
1   Life  Ins.   Co.   v.   Manning.   8G   B- 


:  618. 


Where    a    life 
failure     to    pay 


BoUcy    1 


shaU  render  the  policy  void,  the  fail- 
ure to  pay  a  premium  note,  receipt  for 
which  contains  a  similar  provision, 
avoids  the  policy,  unless  waived.— Nu- 
tlonal  Life  Ins.  Co.  v.  Reppond,  96  S. 
W.  77B,  Judgment  reversed  Repponti 
V.  National  Life  Ins.  Co.,  101  8.  W. 
7SS.  11  L.  H.  A.  381.  8e«  2S  Cent.  Dig. 
Insurance,  11   831-904. 

a04.     A    provision     In    an     extension 

.    note,    given    for    premium    due,    and    In 

the  Insurers   receipt,   for   forfeiture  on 

account    of    a    default    In    payment,    Is 

vHlId    and    enforceable. — Security    Life 


inulty    Co.    of   America    ' 


Under 


lions  of  a  policy 
lote,  held,  that 
I  default  In  the 


wood.  IGO  S.  \V.  2S3. 
300.     Under 

policy  was  avo 
payment  of  ai 

300.  A  lite  policy  provided  that 
after  It  had  been  In  operation  E  years 
It  should  be  payable  to  the  beneflclary 
on  the  death  of  the  Insured,  though 
the  latter  had  omitted  to  pay  any  as- 
sessments for  a  period  not  exceedtne 
6  months  before  his  death  and  also 
that  the  assessments  on  the  policy 
should  be  payable  within  30  days  after 
the  date  of  the  assessment,  and  that  a 
failure  to  pay  such  aBsessmenl  durlns 
such  time  would  forfeit  the  policy. 
Held,  that  the  failure  of  Insured  who 
had  been  a  policy  holder  over  G  years, 
to  pay  an  assessment  within  30  days, 
would  forfeit  the  policy  In  case  his 
death  did  not  occur  within  E  months 
thereof,  since  the  t-months  grace  was 
only  allowed  In  CEise  of  death. — Hut- 
Reserve  Fund  Life  Ass'n  v.  Lov en- 
berg,  GO  a.  W.  314. 


307.  Where  an  insurance  policy  pro- 
vided for  an  annual  premium  to  be 
paid  at  or  before  5  o'clock  p.  m.  on 
the  iBt  day  of  October,  but  did  not 
expressly  provide  that  a  failure  to 
so  pay  would  work  a  forfeiture,  and 
where  both  In  the  policy  and  In  the 
notice  Indorsed  on  the  premium  receipt 
were  clauses  to  the  ellect  that,  should 
any  subsequent  premium  be  not  paid 
when  due,  the  policy  would  determine, 
except  that  30  days  grace  during  which 
the  policy  would  be  In  force  would  be 
allowed  for  the  payment  of  any  pre- 
mium after  the  llrst,  the  policy  re- 
mained In  force  until  midnight  of  the 
last  day  of  grace,  and  payment  of  the 
premium  couM  be  made  at  any  time 
In  the  period  embraced  within  the  30 
days  of  grace,   there  belnft  no  llmlta- 


squlrl 


the    clauses    aJlon      _     _ 

!  the  assured  to  pay  the  pre- 

t    or    before    5    o'clock    of    any 


Wlmberly.  ; 


ersed 


:   S.   W. 


'.  778,  Judgment  re- 
1038,  102  Tex.  46. 
Insurance,    ii    8S1. 


i&    Cent. 
89E-90i,  313. 

306.  The  nonpayment  of  a  note  ex- 
ecuted for  the  flrat  premium  of  a  life 
Insurance  policy,  the  payment  of  which 
note  Is,  under  the  policy,  a  condition 
precedent  to  the  life  thereof,  will  de- 
thereon.— Union  Cent. 
■.  Hughes,  TO  S.  W.  1010. 
300.  WTiere  the  BBsignee  of  an  In- 
surance policy  did  not  pay  the  lart 
premium  due  because  of  the  Insurer's 
failure  to  present  the  receipt  for  pay- 


feat 

Life  Ins.  Co. 


the 


sslgi 


for    1 


the 


rearing  that  the  Insured  was  still 
alive,  and  the  policy  had  been  merely 
died  away,  does  not  bar  him  on  the 
ground  of  laches  .^Mutual  Life  Ins. 
Co.  of  New  York  v.  Davis.  1B4  S.  W. 
1184.  See  28  Cent.  Dig.  Insurance.  1} 
B»1,  896-302,  913. 

810.  Where  a  policy  provided  that 
unless  the  premium  was  paid  each 
year  at  the  proper  date,  the  liability 
of  the  company  terminated  and  In 
l^ez  the  Insured  tendered  premium  to 
the  company's  agent  and  a^aln  In 
1H6S,  at  both  of  which  times  the  tender 
was  refused,  no  further  tenders  betn 


"5fc 
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Statntoiy  Provisioiu  Against  Fcnrfeitnre. — It  is  held  that  a  stat- 
ute of  New  York  or  any  other  state  in  regard  to  notice  before 
forfeiture  will  not  apply  where  the  policy  holder  resides  in  Texas, 
even  though  the  premiums  and  policy  itself  are  payable  in  the  for- 
eign state."'  Under  the  old  law  which  prohibited  forfeiture  with- 
out notice  for  default  it  was  held  that  it  applied  to  semi-annual  as 
well  as  annual  premiums,"'  It  was  further  held  that  a  statute 
changing  the  law  as  to  requirement  of  notice  before  forfeiture  for 
default,  as  it  existed  under  a  previous  statute,  could  not  affect  a 
policy  issued  while  the  previous  statute  was  in  force  unless  such 
policy  by  its  terms  expired  at  the  end  of  each  year  unless  the 
premium  for  the  following  year  was  paid.*'* 

Notice  of  Time  for  Payment — (A)  In  0«ner&l. — Notice  of  time 
for  payment  of  the  premium  is  not  required  under  the  statute  of 
this  state  but  it  was  required  under  the  statutes  of  1876,  1892,  and 
1899  of  the  State  of  New  York  before  the  policy  could  be  for- 
feited for  non-payment.  Under  Article  4950  of  the  Revised  Civil 
Statutes  of  1914,  all  policies  payable  to  any  citizen  of  Texas  are 
governed  by  the  laws  of  Texas.  In  general,  the  statute  of  the 
state  where  the  policy  is  issued  requiring  notice  before  forfeiture 
ifor  default  in  the  payment  of  premium,  which  is  in  force  at  the 
time  of  the  issuance  of  the  policy  becomes  part  of  the  policy,*'^ 
The  receipt  of  sneh  notice  by  the  insured  is  not  necessary  to  its 
sufficiency."*  Nor  is  it  necessary  that  the  full  middle  name  of 
the  insured,  as  given  in  the  application,  be  contained  in  the  address 
of  the  notice."*    A  notice  sent  fifteen  days  before  the  premium  is 

made   up   until   tlie  Bult   was   broug-ht  Metropolitan  ulte  Ins.  Co.  v.  Bradley. 

In  18TZ  when  Insured  orrered  to  deduct  82  S.  W.  lOSl,  SS  Tex.  !3Q.    See  tS  Cent, 

pretnlums  since  ISSZ.  It  was  beld  that  Dig.    vol.    28.    cola.    1G7S-15T4.    It    SSI, 

the    forfeiture    of    the    policy    was    not  89S. 

prevented   by    the   tenders   but    trans-  aifl.     Laws  187S,  ch.  341,   I  1,  which 

fered  through  failure  to  pay  accruing  forbids  the  forfeiture  of  any  Insurance 

and   accrued   premiums   since    the    ten-  policy  by  reason  of  the  nonpayment  of 

ders.      To   have  prevented    a   forfeiture  "any    sjinual    premium    or    Interest,    or 

the  tender   should   have  been  repeated  any    portion    thereof,"    without   notice 

as    often    as    under    the    terms    of    the  to  Insured,  applies  as  weU  to   pollclea 

pdllcy  the  premium  was  doe. — Manhttt-  providing  for  the  payment  of  semlan- 

tan   Life   Ins.   Co.   v.   L.«Pert.   C2   Tex.  nua)    premiums. — Oermanla    Life    Ins. 

604.  Co.  V.  Peeti.  47  S.  W.  «87. 

ai3.     A  statute  changlntr  the  law  as 

364 — matatoty  VrOVlSlonK  to  requirement  of  notice  tc  an  Insured 

311.     A  statute  of  New  York,  provid-  as    a    condition    precedent    to    the    for- 

Ing  that  no  life  Insurance  corpDrB.tlon  felture    of   the   policy   for    nonpayment 

doinfi  business  In   that  stats  shall   de-  of    premiums,    as    It    existed    under    a 

Clare  a  policy  forfeited  or  lapsed  within  previous  statute,   cannot   affect   a  pol- 

one   year   from    the   failure   to   pay   a  ley  Issued   while  the   previous  statute 

premium,    unless   a    notice    statlnB   the  was   In   force   unless    the   policy   by  Its 

amount    of    the    premium,    etc.,     shaU  terms  expired  at  the  end  of  each   year 

have   been    duly   addrensed   and    mailed  unless   the  premium   for  the  next  year 

to  the  tEist  known   post   otflce  address  was   paid. — Germanla  Life  Ins.   Co.   v. 

'In  this  state"  of  the  Insured,  applies  Peetz.   47  S.  W.   687. 
only    to   contracts    made   In    New    York 

with     persons    having    a    known     post  363 — Votloe  of  TliBs  for  Tajmant.  <■•■ 

otllce      address      therein,      and      cannot  38  Oast.   Dlf.   &i*nxaaa«.   Si   80G-913, 

therefore,  be  applied  where  the  Insured  1083,  1033. 

lives    In   Texas,    and    the   policy    Is    de-  814.     Under    the    New    York    statute 

Ilvered  there,  though  the  premiums  and  prohibiting  forfeitures  of   life   policies 

policy  Itself  are  payable  In  New  York.  for    nonpayment    of    premiums    unless 

Judgment    7B     S.    W.    367,    reversed. —  written    notice    shall    have    been    duly 
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due  is  not  sufficient  where  the  statute  of  the  foreign  state  where 
the  policy  is  issued  requires  thirty.'"  Nor  will  the  fact  that  the 
insured  paid  part  of  the  premium  by  his  note  withdraw  the  policy 
from  the  operation  of  the  New  York  statute."'  A  clause  in  the 
policy  requiring  the  premium  to  be  paid  at  the  insurer's  office  in 
New  York  is  waived  where  such  insurer  for  a  long  time  notifies 
the  insured  to  pay  the  premiums  at  a  certain  Texas  bank.'"  Where 
premium  notes  were  not  paid  and  they  contained  a  provision  that 
if  they  were  not  paid  all'  benefits  were  forfeited  under  the  policy, 
and  no  notice  was  given  of  their  maturity  it  was  held  that  the 
beneficiary  could  recover  since  the  acceptance  of  the  notes  and  cash 
constituted  a  renewal  of  the  policy  which  could  not  be  lapsed 
without  notice  to  the  insured  of  the  time  when  the  notes  became 
due,  under  the  New  York  law  requiring  notice  before  forfeiture 
for  default.'"  It  was  also  held  in  the  same  case  that  the  renewal 
of  the  policy  by  giving  the  notes  and  cash  did  not  change  it  to  a 
term  policy  and  hence  would  not  relieve  it  from  the  operation  of 
the  statute  requiring  notice  before  forfeiture,  term  policies  of  one 
year  or  less  being  excepted,"' 


addresHed  to  the  Insured,  a  notice,  di- 
rected to  Insured,  glvInK  only  the 
Initial  of  his  middle  name.  Instead  Of 
the  full  name,  which  was  given  In  hla 
application,  was  aufBclent,  tn  the  ab- 
sence of  evidence  that  there  was  any 
other  person  of  a  similar  name  In  the 
city  in  which  Insured  lived. — Cowen 
T.  Bgultable  Life  AHsur.  Soc,  84  B. 
W.  401.  See  Cent.  Dig.  vol.  S8,  cols. 
1593-lEe7,   li   908-911. 

310.  Though  a  policy  of  Ufa  insur- 
ance was  Issued  by  a  New  York  com- 
pany to  a  citizen  of  Texas,  contsinlnK 
a  provision  to  the  effect  that.  If  any 
of  the  premiums  were  not  paid  when 
due,  the  policy  would  become  void, 
and  that  notice  Uiat  each  premium 
would  be  duo  at  the  date  named  In  the 
policy  was  given  by  the  policy,  and 
that  any  other  notice  required  by  any 
statute  was  thereby  expressly  waived, 
the  statute  of  New  York  enacted  In 
187S  (requiring  notice  to  be  mailed  to 
the  assured  at  least  30  days  before 
the  premium  was  due.  In  order  to  cause 
a  forfeiture)  applied,  and  a  notice  sent 
IB  days  before  the  premium  was  duo 
was  Insufflclent.— New  York  Life  Ins. 
Co.  V.  Smith,  41  S.  W.  680. 

316.  The  transaction  whereby  as- 
sured paid  the  company  part  cash, 
and  gave  his  note  tor  the  balance  of 
the  premium,  did  not  withdraw  the  pol- 
icy from  the  operation  of  the  statute 
of  1876.— New  York  Life  Ins.  v.  Smith, 
41  8.  W.  880. 

ai7.  A  Btatute  of  the  state  where 
an  Insurance  policy  Is  Issued,  requiring 
notice  to  the  Insured  as  a  condition 
precedent  to  the  forfeiture  of  the  pol- 
icy for  nonpayment  of  the  premiums, 
which  Is  In  force  at   the  time  of  the 


Issuance  Of  the  policy,  becomes  part 
of  the  policy. — Oermanla  Life  Ins.  Co. 
V.  Peets,  47  3.  W.  B8T. 

8X6.  Under  laws  N.  T.  1BS2,  eh.  690. 
i  92.  providing-  that  no  life  Insuranoe 
company  can  declare  forfeiture  Of  a 
policy  for  nonpayment  of  a  premium. 
unless  a  notice  requiring  payment 
thereof  is  duly  addressed  and  mailed 
by  the  company  to  the  Insured  at  hla 
last  known  post  ofllce  address,  the  re- 
ceipt of  such  notice  by  the  Insured 
is  not  essential  to  Its  sufficiency.— New 
York  Life  Ins.  Co.  v.  Scott,  ET  S.  W. 
877.  23  Tex,  Clv.  App.  641. 

31S.  Where  an  Insurance  company, 
for  a  long  time,  notifies  the  Insured  to 
pay  the   premiums  at  a  certain    Texas 
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all 

jiretr 

to    he   paid   at 

the  com- 

n^'s 

In     New    York    City     Is 

IB.     Co.     V. 
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Bids.  2 

8  S.  T 

V.  280. 

190.    : 

Laws 

N.  Y.  1892,  eh. 

690,  I  93, 
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Issued  on 

mi 

mthly 

or  w. 
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,  or  bclnR 

less. 


from  being  declared  forfeited  or 
for  nonpayment  of  premiums,  unless 
notice  Is  ^ven  at  least  IS  days  before 
It  Is  payable.  A  life  policy  provided 
that  It  should  be  governed  by  the  laws 
of  New  York,  and  It  was  regularly 
declared  lapaed  for  failure  to  pay  a 
premium,  but  was  afterwards  rein- 
stated on  a  payment  of  a  part  of  the 
premiums  and  the  execution  of  notes 
for  the  balance,  which  contained  a  pro- 
vision that  all  benefits  should  be  for- 
feited if  the  notes  were  not  paid  at 
maturity.  The  notes  were  not  paid 
when  due,  but  notice  of  their  maturltj 
was  not  given  to  the  Insured,  and  bn 


.^^ 
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(B)  KeceBsity.— Where  it  has  been  the  custom  of  the  insurer 
to  make  demands  for  premiums  a  policy  which  had  been  assigned 
to  a  creditor  of  insured  cannot  be  forfeited  for  non-payment  of 
the  last  premium  where  no  demand  had  been  made  by  the  insurer.*** 
It  has  been  held  that  a  provision  in  a  policy  contemplating^  the 
mailing  of  notices  of  accruing  premiums  but  which  does  not  pre- 
scribe the  consequences  of  a  failure  to  give  such  notice,  does  not 
operate  to  continue  the  policy  in  force  indefinitely  or  for  another 
year,  in  case  of  such  failure.*'*  At  most  it  entitled  the  insured  to 
a  reasonable  time  after  the  day  fixed  by  the  policy  in  which  to  pay 
the  premium.'"  The  policy  cannot  be  enforced  for  failure  to  give 
such  notice  where  the  premium  was  repeatedly  demanded  of  the 
insured  by  the  agent  and  the  insured  died  without  paying,""  A 
policy  issued  under  the  laws  of  New  York  must  follow  the  stat- 
ute of  that  state  as  regards  the  verbiage  of  its  notice,*"  and  most 


afterwards  tendered  tba  amount  of  the 
notes  and  future  payments,  which  were 
refused  by  the  company.  Held,  that 
■uch  reoewal  contract  did  not  change 
the  poUcy  to  h  term  policy,  and  tiencn 
It  was  not  relieved  from  the  operation 
of  the  statute. — New  Tort  Life  Ins 
Co.  V.  Orlopp,  SI  8.  W.  tI6,  SG  Tax. 
Ov.  App.   E84. 

391.  Lows  N.  T.  18)2,  ch.  690,  i  9!. 
prohibits  any  lite  policy  not  Issued 
on  monthly  or  weekly  payments,  or 
beinc  a  term  poHcy  ot  one  year  or  less. 
from  belHK  declared  forfeited  or  lapsed 
for  nonpayment  of  premiums,  unless 
notice  Is  given  at  least  IE  days  before 
It  Is  payable.  A  life  policy  provided 
that  It  should  be  Bovemed  by  the 
laws  of  New  York,  and  It  was  regu- 
larly declared  lapsed  for  failure  to  pay 
a  preniluni,  but  was  afterwards  rein- 
stated on  a  payment  of  a  part  of  the 
premium  and  the  execution  of  notes  for 
the  balance,  which  contained  a,  pro- 
vision that  all  beneflts  should  be  for- 
feited If  the  notee  were  not  paid  at 
maturity.  The  notes  were  not  paid 
when  due.  but  notice  of  their  maturity 
was  not  given  to  the  Insured,  and  he 
afterwards  tendered  the  amount  of  the 
notes  and  future  premiums,  which  was 
refused  by  the  company.  There  was 
no  evidence  of  the  construction  placed 
on  the  statute  by  the  New  York  courts. 
Held,  that  the  beneDclary  could  recover 
on  the  policy,  since  the  acceptance  of 
the  notes  and  cosh  constituted  a  re- 
newal of  the  policy,  which  could  not 
be  lapsed  without  notice  to  Insured 
of  the  time  when  the  notes  became 
due. — New  York  Life  Ina,  Co.  v.  Orlopp, 
<1   8.  W.   tie.   2E  Tex.  Civ.  App.  184. 

am.  In  an  action  on  a  life  policy 
Issued  on  the  lives  of,  and  to,  plaintiff 
and  his  wife.  It  appeared  that  the  laws 
Of  the  state  where  defendant  was  lo- 
cated provided  that  no  poUcy  should 
be  forfeited  for  nonpayment  of  pre- 
miums,   unless    •    notice    In    writing. 


stating  the  amount  due,  should  have 
been  mailed  by  the  oomimny  to  In- 
sured, and  that  such  a  notice  had  been 
mailed  by  defendant,  addressed  to 
plaintiff  and  his  wife  Jointly,  and  re- 
ceived by  plaintiff.  Held,  that  plaintiff 
could  not  avail  himself  of  his  failure 
to  deliver  the  notice  to  his  wife,  or 
to  Inform  her  of  its  receipt,  and  claim 
that  the  policy  was.  not  forfeited  be- 
cause she  had  not  received  notice. — 
Mullen  V.  Mutual  Life  Ins.  Co.,  li 
B.  W.  Bll,  reversed  Si  3.  W.  eOE. 


a83>  A  provision  of  a  life  Insurance 
policy  contemplating  the  mailing  of 
notices  of  accruing-  premiums  to  the 
assured,  but  not  prescrlblnK  the  con- 
sequences of  a  failure  to  give  suck 
notice,  does  not  operate  to  continue 
the  policy  In  force  Indefinitely  or  for 
another  year.  In  case  of  such  failure. 
but  at  most,  entitles  the  Insured  to  a 
reasonable  time  after  the  day  fixed 
by  the  policy  In  which  to  pay  the  pre- 
mium: and  the  policy  cannot  be  en- 
forced for  failure  to  give  such  notice 
where  the  premium  was  repeatedly  de- 
manded of  the  insured  by  the  collect- 
ing agent  and  Insured  died  without 
paying  or  tendering  It. — Co  wen  v. 
Equitable  Life  Assur.  Soc.,  84  8.  W. 
404. 

3M.  Under  a  New  York  statute  pro- 
hibiting a  life  Insurance  company 
from  declaring  a  forfeiture  of  a  pol- 
icy for  nonpayment  of  the  premium 
when  due.  unless  a  notice  has  been 
mailed  to  the  Insured,  stating,  among 
other  things,  that  If  the  premium  Is 
not  paid  at  maturity  "the  policy  and 
all  payments  thereon  will  become  for- 
feited and  void,  except  as  to  the  right 
to  the  surrender  value  or  paid-up  pol- 
icy," as  provided  In  the  statute,  a  no- 
tice merely  declaring  that  If  the  pre- 
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refer  to  the  insured's  right  to  surrender  value  or  paid-up  policy, 
otherwise  the  notice  is  insufficient  to  authorize  a  forfeiture."*  When 
a  note  is  given  for  the  premium  the  same  statutory  notice  under 
the  laws  of  New  York  must  be  given  and  given  at  the  same  time 
previous  to  its  maturity  as  for  the  regular  premium.'"  The  insurer 
must  give  notice  of  the  time  of  maturity  of  a  premium  as  fixed  by 
an  agreement  for  an  extension  thereof,"'  under  the  New  York 
statute.  Even  though  the  New  York  statute  provides  that  the 
notice  shall  be  mailed  to  the  last  known  postoffice  address  of  the 
insured  "in  this  state,"  meaning  New  York,  a  policy  issued  by  a 
New  York  company  to  a  resident  of  Texas  could  not  be  forfeited 
unless  the  notice  was  mailed  the  insured  at  bis  last  known  address 
in  Texas,  though  the  policy  provided  that  the  policy  was  governed 
by  the  laws  of  New  York.'" 

Extension  of  Time  of  iPaTmeiit — (A)  In  Qenwal. — ^It  was  held 
that  evidence  that  premium  receipts  were  sent  to  the  collecting 
agents  with  instructions  to  present  them  until  paid,  until  they  were 
recalled  by  the  insurer  and  the  day  before  the  insured's  death 
they  were  recalled,  after  having  been  presented  and  not  paid,  did 
not  tend  to  show  that  an  extension  of  the  time  of  payment  had  been 
applied  for  by  the  insured  or  given,  under  a  rule  of  the  insurer  pro- 
viding for  a  thirty  days  extension  on  application,  nor  that  the 
agents  had  power  to  grant  an  extension."* 

V.  Berwald, 


mlum  !■  not  paid  at  maturity  "the 
policy  tapBGH."  without  referring  to 
Insured's  right  to  surrender  value  or 
paid-up  policy,  was  InsuOlclent  to 
authorize  a  forfeiture. — Security.  Trust 
&    Life    Ina.    Co.   v.   Halluro,    78    8.   W. 

3SS.  Laws  N.  T.  189T,  eh.  218,  I  9», 
problhlta  any  life  policy  not  Issued  on 
monthly  or  weekly  payments,  except 
term  policies  for  one  year  or  less,  from 
being  declared  forfeited  or  lapsed  for 
nonpayment  of  premiums  within  one 
year  of  the  maturity  thereof,  unless 
notice  Is  given  at  least  15  days  before 
the  premium  Is  payable,  A  premium 
on  a.  life  policy  which  provided  that  It 
should  be  governed  by  the  laws  of 
New  York  was  partly  paid  In  cash, 
and  the  balance  was  Included  in  a 
note  accepted  by  the  company,  payable 
In  hIk  months,  without  grace,  which 
provided  that  all  el  alma  to  further  In- 
surance should  be  forfeited  If  the  note 
was  not  paid  when  dua    Held,  that  the 

Btrued,  required  IB  days'  notlcs  of 
the  maturity  of  the  note,  and  that  an 
attempted  forfeiture  of  the  policy  for 
nonpayment,  in  the  absence  of  such 
notice,  was  Ineffectual.— New  York  Life 
Ins.  Co.  V.'  English,  67  8.  W.  SSt,  SB 
Ten,   S»l. 

306.  Under  the  statute,  the  company 
is  required  to  give  notice  of  the  time 
of  maturity  of  a  premium  aa  flxed  by 


—Washington  Ufe  Ine 
72  S.  W.  438. 

8t7.  A  statute  of  New  York  provid- 
ed that  no  life  Insurance  company  do- 
ing business  in  the  state  should,  within 
one  year  after  default  In  the  payment 
of  any  premium,  declare  forfeited  or 
lapsed  any  policy  thereafter  issued  or 
renewed,  unless  a  written  or  printed 
notice  had  been  duly  addreased  and 
mailed  to  the  insured  at  his  last  hnown 
post  office  address  "in  this  state."  A 
life  policy  issued  by  a  New  York  com- 
pany to  a  resident  In  Texas  provided 
that  it  should  be  governed  by  the  lawa 
of  New  York.  Held,  that  the  company 
could  not  declare  the  policy  forfeited 
unless  notice  of  the  premium  had  been 
malted  the  insured  at  his  last  known 
address  in  Texas. — Washington  Life 
Ins.  Co.  V.   Berwald,   72   8.  W.   436. 

8M.  Owing  to  the  custom  of  the  in- 
surer to  make  demand  for  premiums, 
an  insurance  policy,  which  was  as- 
signed to  the  insured's  creditor,  can- 
not be  forfeited  for  nonpayment  of 
the  tenth  and  last  premium,  where  a 
demand  was  not  made  by  the  insurer, 
—Mutual  Life  Ins.  Co.  of  New  York 
V.  Davis,  154  S.  W.  1184.  See  28  Cent. 
Dig.  Insurance.  t{  90  E.  1032,  1033. 


vide  nee  that  premium  receipts 

t  to  the  collecting  agents  of 

company,   with   Instruc- 

to   present    the    same    for   pay" 


.gk 
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(B)  By  Ajfent  or  Broker. — Although  a  provision  in  a  policy  that 
only  the  three  executive  officers  should  have  power  to  waive  for- 
feitures or  make  agreements  for  the  extension  of  premiums,  if  the 
insurer  actually  authorizes  some  other  officer  or  agent  to  extend  a 
premium  it  will  be  bound  by  his  act  in  doing  so.'"  A  cashier  of 
the  insurer  was  held  authorized  to  extend  the  time  of  the  payment 
of  the  annual  premium.'*''  An  extension  of  the  time  of  payment 
was  not  shown  hy  the  fact  that  the  collector  of  the  insurer  called 
on  insured  for  the  premium  after  it  was  due,  and,  on  being  told  the 
insured  was  out  but  bad  the  money  to  pay  the  premium,  refused  to 
wait  and  said  he  would  call  again."" 

Snfficieiioy  of  Payment  or  Tender  to  Prevent  ForfeHnre — (A)  In 
Oeneral. — Where  an  agent  accepts,  in  payment  of  an  overdue  pre- 
mium, cash  and  notes,  if  the  company  did  not  authorize  such  act 
It  was  its  duty  to  repudiate  it.'**  If  it  retains  the  citsh  and  notes 
it  will  be  held  to  have  ratified  the  act  of  the  agent.'**  A  tender  to 
a  bank  designated  by  the  insurer,  even  though  the  bank  is  insolvent, 
will  prevent  a  forfeiture,  unless  the  insurer  has  notified  tb«Jasured 
to  cease  paying  at  such  bank."*  Where  an  insured  gave  his  note 
for  the  whole  second  annual  premium  exercising  his  right  under 
the  policy  to  make  his  payments  either  annually  semi-annually  or 
quarterly,  payments  made  on  the  note  after  maturity  could  not  be 
treated  as  quarterly  payments  for  the  purpose  of  keeping  the  policy 
in  force  for  a  part  of  the  year.***    In  this  same  case,  where  the  note, 


nient.  and,  If  not  vald,  to  hold  them 
and  present  them  from  time  to  tlmo, 
until  recalled  by  tbe  company,  and 
that  titer  were  ho  iireaented,  and  not 
paid,  and  were  returned  In  response  to 
a  direction  of  the  company  the  day 
before  Inaured's  death,  did  not  tend 
to  show  that  an  extension  of  the  time 
of  payment  had  been  applied  for  by 
Insured,  or  slven,  under  a  rule  of  the 
company  providing  for  a  SO-days  ex- 
tension on  application,  nor  that  the 
aRenta  had  power  to  grant  an  eiten- 
'  in. — Cowen    v.   Equitable   Life  Asaur. 


'.  <04. 


SSa— (A)  B7  Afsnt  or  Bnikar. 

S30:  The  fact  that  tlje  collector  of 
a  life  Insurance  company  called  on  In- 
sured for  the  premium  after  It  was 
due,  and.  on  being-  told  that  Insured 
was  out.  but  had  the  money  to  pay 
the  premium,  refused  to  wait,  and  said 
he  would  call  again,  did  not  tend  to 
show  an  extension  of  time  of  payment. 
— Cowen  V.  Baultable  Life  Aasur.  3oe,, 
84  S.  W.  404. 

331.  Notwithstanding-  a  provision 
in  a  life  policy  that  only  the  president, 
vice  president,  or  secretary  shall  have 
power  to  waive  forfeitures  or  make 
agreements  for  the  extension  of  pre- 
miums. If  the  company  actually  au- 
tborlEes  some  other  officer  or  agent  to 


extend  a  premium.  It  will  be  bound  by 
his  Oct  In  doing  so.— Washington  Life 
Ins.  Co.   V.  Berwald,   T2  S.  W.  436. 

3SS.  A  cashier  of  an  Insurance  com- 
pany held  authorized  to  extend  th* 
time  for  the  payment  of  an  annual 
premium  on  a  policy.— Equitable  Life 
Aasur.  Society  of  United  States  v.  Bills, 
137  3.  W.  1S4,  Judgment  alllrmed  147 
S.  W.  1162,  See  2S  Cant.  Dig.  Insur- 
ance, ))  916,  1034. 

3S0 — enSolaaor  of  Fajmant  or  CMUIsr 
to  Fravant  rorfiltsi»T-In  Oeaenl. 
(Se*  98  Cent.  IHf.  UisnTsaoe,  gg  918, 
gis-saa,  m4.) 

333.  A  life  Insurance  policy  provid- 
ed that  the  premiums  might  he  paid 
annually,  semiannually,  or  quarterly, 
at  Insured's  option,  and  specified  the 
amounts  to  be  paid  In  each  Instance. 
Held  that.  Insured  having  given  his 
note  for  the  whole  second  annual  pre- 
mium, he  exercised  his  option  to  pay 
that  premium  annually,  so  that  pay- 
ments made  on  the  note  after  maturity 
could  not  be  treated  as  quarterly  pay- 
ments for  the  purpose  of  keeping  the 
pcllcy  In  force  for  a  part  of  the  year. 
—National  Life  Ins.  Co.  v.  Manning,  SB 
S.  W.    Bia. 

334.  A  tender  of  a  premium  to  the 
bsnk,  where  Insured  had  been  noting 
to  pay  It.  on  the  day  before  It  fell  flag 
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given  after  default,  provided  that  if  it  waa  not  paid  at  maturity 
the  policy  should  determine,  but  if  it  was  collected  after  maturity 
and  satisfactory  evidence  of  insured's  good  health  was  furnished, 
the  policy  might  be  restored,  it  was  held  that  the  note  being  based 
on  a  sufficient  consideration  the  insured  was  bound  by  its  terms  and 
after  default  was  only  entitled  to  a  restoration  on  furnishing  evi- 
dence of  good  health,*"  The  insurer  has  no  right  to  require  the 
insurer  to  accept  less  than  the  full  cash  part  of  the  premium. ■'^ 

(B)  To  A^nt  or  Broker. — ^Where  the  policy  provided  that  it 
should  he  void  on  non-payment  of  a  premium  note,  and  it  was 
shown  that  the  insurer  did  not  receive  any  part  of  the  premium 
in' money,  that  the  agent  indorsed  the  notes  executed  in  payment 
of  the  premium  to  the  insurer,  which  notes  were  never  paid,  the 
policy  became  void.'** 

Excnaes  for  Kon-PaTinent. — ^Where  a  member  of  a  mutual  com- 
pany, knowing  that  his  first  payment  was  applied  on  the  member- 
ship fee  and  not  on  the  first  bi-monthly  call,  retains  his  certifi- 
cate without  objection  until  after  forfeiture  for  non-payment  of 
such  call,  he  will  not  be  heard  to  complain  that  such  application 


preventB  &  forfeiture  of  the  policy, 
thouKta  the  ba,nk  haa  mBfle  aji  aaslKn- 
ment,  and  Ita  bualnesa  la  being-  carried 
on  by  Its  aaalKliee,  If  the  company  has 
not  notified  the  loaured  to  cease  paylos 
the  bank. — Manhattan  Idfe  Ina.  Co.  t. 
Flelda,  It  8.  W.  180. 

lu  ranee  agret  . 

mlum.  a  certain  amount  In  cash  and  a 
note  for  the  balance.  If  the  Inaurance 
companr  did  not  authorize  such  act  It 
waa  fta  duty  to  repudiate  the  same, 
and,  where  It  retained  the  cash  and 
the  note.  It  wlU  be  held  to  have  ratified 
Buch  act..— New  York  Ufa  Ina.  Co.  v. 
Smith.  41  a.  W^.   680. 

33a.  A  policy  provided  that  Inaured 
mtg-ht  restore  the  Insurance  after  for- 
feiture for  nonpayment  of  premium  at 
any  time  within  a  month,  without 
furnishing'  evidence  of  good  health,  on 
payment  of  the  premium  with  8  per 
cent.  Interest.  After  default,  Insured, 
however,  elected  to  give  a  note  for  the 
premium,  Instead  of  paying  the  aame 
within  a  month,  which  provided  that. 
If  It  waa  not  paid  at  maturity,  the 
policy  should  determine,  but  that.  If 
the  note  was  collected  after  maturity, 
and  satisfactory  evidence  of  good 
health  of  Insured  was  furnished,  the 
poUcy  might  be  restored.  Held  that, 
the  note  being  based  on  a  sufllclent 
consideration.  Insured  waa  bound  by 
its  terms,  and  after  default  was  only 
entitled  to  a  reatoratlon  on  furnishing 
evidence  of  good  health.— National  L.lfe 
Ins.  Co.  V.  MknnlnB,  gS  S.  W.  «lg. 

337.  Where  the  cash  part  of  a 
quarterly    premium   due   In   June   and 


payable  In  advance  waa  unpaid,  the  in- 
sured had  no  right  to  require  the 
company  to  apply  thereon  a  distribu- 
tion of  leas  than  the  full  cash  part 
of  the  premium,  paid  sometime  In 
August  under  an  Independent  "board 
contract,"  since  he  had  no  right  to  in- 
quire the  acceptance  of  leea  than  the 
full  caah  part  of  the  prerolui 
curlty  Ufe  ft  Annuity  Co.  of  A 
v.  Underwood.  160  8.  W.  293.  See  39 
Cent.  Dig.  Insurance.  11  *1S.  aifl-SZl. 
»U. 

381— (A)  To  AfsBt  or  Biokar, 

S88.  A  Ufe  policy  stipulated  that  It 
should  be  void  on '  nonpayment  of  a 
premium  note.  The  agent  of  the  In- 
surer testified  that  In  settling  for  the 
first  premium  the  Insured  gave  him 
an  order  on  his  employer  for  a  specified 
sum  and  executed  notes  for  the  bal- 
ance, each  payable  to  the  agent;  that 
the  agent  took  the  notes  for  the  ac- 
count of  the  Insurer,  and  not  for  hi* 
personal  account.  A  third  person  taatl- 
fi^  that  he  was  present  when  the  first 
premium  was  settled,  and  that  Insursd 
paid  the  agent  some  money,  and  that 
the  agent  told  Insured  to  give  him  som« 
money  to  pay  the  Insurer  for  the  policy 
for  a  year.  The  Insurer  did  not  recelva 
any  i>Brt  of  the  premium  In  monay. 
and  the  agent  Indorsed  the  notes  to 
the  insurer,  which  notes  were  never 
paid.  Held,  that  the  poUcy  becama 
void. — National  Life  Ins.  Co.  v.  Rep- 
pond,  96  5.  W.  TT8,  Judgment  reversed 
Reppond  V.  National  Life  Ins.  Co.,  101 
S.  W.  TB«,  11  L.  B.  A.  981.  See  I* 
Cent.    nig.    Insurance,   I   918.  , 
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was  wrongful.***  In  a  case  where  the  plaistifl  after  paying  several 
special  SBsessments  which  he  claimed  were  unauthorized,  stopped 
making  further  payments,  without  protest  against  such  assess- 
ments or  demand  that  they  should  be  applied  on  the  regular  bi- 
monthly calls,  and  failed  to  pay  eight  bi-monthly  assessments  due 
between  the  date  of  his  last  payment  and  the  insured's  death,  he 
waived  any  irregularity  in  the  special  calls  and  should  be  treated 
as  having  elected  voluntarily  to  abandon  the  policy.**'  The  fail- 
ure of  the  plaintiff  in  such  a  ease  to  pay  an  extra  assessment  be- 
cause he  believed  it  unauthorized  did  not  excuse  his  subsequent 
failure  to  pay  a  regular  bi-monthly  assessment,  for  the  non-pay- 
ment of  which  the  policy  was  forfeited,"" 

BightB  of  Insnred  After  Dej^ult— (A)  Seinstatement— Statu- 
tory Regulation. — The  statute  provides  that  in  the  event  of  de- 
fault in  preminm  payments  the  value  of  the  policy  shall  be  ap- 
plied to  the  purchase  of  other  insurance.  (Art,  4741  (9)  of  the 
Rev.  Civ.  Statutes  of  1914.)  It  further  provides  that  if  such  in- 
surance shall  be  in  force  and  the  origisal  policy  sbaU  not  have 
been  surrendered  to  the  company  and  cancelled,  the  policy  may 
be  reinstated  within  three  years  from  such  default,  upon  evidence 
of  insurability  satisfactory  to  the  company  and  payments  of  ar- 
rears of  premiums  with  interest.  All  Texas  policies  must  contain 
this  provision. 

(1)  Oase  Law. — If  the  renewal  contract  is  obtained  through  the 
fraud  of  the  lapsed  member  it  is  vitiated.**'  "Where  a  policy  pro- 
vides that  it  is  incontestable  after  five  years  except  for  non-pay- 
ment of  premiums,  if  it  is  thereafter  forfeited  on  that  ground,  it 

>■  f «r  WonpMrnMnt.  <«mM  Life  Ins.  Co.,  Ill  8.  W,   121.     See  SB 

.  Dumnnoe,  S;  ns.93a>  cent.   Dig.   insurance,    II    SSS-93D. 

3M.     Where  &  member  of  a  mutual  341.     Where    plalntlll    after    paying' 

Insurance    compuiy,    with    knowledg'e  several  special  aBBesaments  on  a  pol- 

that  his  nrst  payment  was  applied  on  ley  on  B's  life,  whlcti  assesBinents  were 

the    advance    premium    or    membership  claimed    to    be    unauthorised,    stopped 

fee.   and   not   as   itn  advance   payment  msjcins  further  payments,  and  without 

of  the  nrst  bimonthly  call,  retains  his  any  protest  against  such  assesaroenta 

certlflcate,     without     objection,     until  or   demand   that   the   payment   thereof 

after    forfeiture    for    nonpayment    of  should  be  applied  on  resular  bimonthly 

such  call,  he  cannot  be  heard  to  com-  calls,    failed    to    pay   eight   bimonthly 

plain  that  such  appUc&tlon  was  wronfr-  asseBBments   due  between    the  date   of 

fuL — Smith     V.     Covenant    Hut.     Ben.  his  last  payment  and  B'a  death,  plaln- 

AsB'n.  43  S.  W.   SIS,   IS  Tex.  Civ.  App.  tiff    waived     any    irregularity     In     the 

b»3.  special  calls,  and  should  be  treated  as 

34a    Where  the  directors  of  an  In-  having  elected  voluntarily  to  abandon 

surance    association    were    authorised  the  policy. — Id- 
fa  y    Its    bylaws    to    levy    extra    assess- 

mentB  at  such  daces  and  In  such  sums  SeS— Slfhta  of  InatwM  AftM  Defantt, 

as  its  executive  committee  might  deem  (A)     Kslnsttt^nant.      (!••    OS    Oant. 

necessary,  plalntHTs  failure  to  pay  an  Dif.  Insimuwa.  K  *3Si  033.) 

extra  assessment  so  levied,  because  be  sts.    Where   a    life   policy   provided 

believed    the    same    was    unauthorized  that  If  it  lapsed  it  could  be  reinstated 

after  notice  that,  if  he  did  not  pay  it,  at    the    option    of    the   association    and 

the  policy  would  be  forfeited,  did  not  approval   of  certain   oRlcers.   If  the  In- 

excuse  his  subsequent  failure,  without  sured  la  In  good  health,  if  such  option 

complaint   or   demand   for  explanation  la  brought  Into  action  by  the  fraud  of 

from  the  insurer,  to  pay  a  aubBequent  the  lapsed  member  it  would  vitiate  the 

reEular   bimonthly  assessment   for  the  contract  renewing   the  policy. — Ash   v. 

nonpayment   of   which    the   policy   was  Fidelity  Mut.  Life  Ass'n.  63  S,  W.  >44, 

forfeited. — Kray     v,     Uutual     Reserve  26  Tex.  Civ,  App.  GDI.                         tI^ 
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is  again  contestable.'"  Further,  after  reinstatement  it  is  subject 
to  forfeiture  for  false  statements  made  in  procuring  its  revival."* 
In  a  case  where  a  committee  upon  satisfactory  evidence  of  good 
health  may  reinstate  a  delinquent  member  under  the  by-laws  of 
the  companj',  a  receipt  given  for  a  payment  and  received  after 
delinquency  conditioned  "that  said  member  is  now  and  has  been 
during  the  past  twelve  months  in  continuous  good  health,"  op- 
erates as  a  waiver  of  the  satisfactorj'  evidence  required  under 
the  by-laws,*"  Where  the  receipt  to  the  delinquent  member  states 
that  it  is  only  taken  on  condition  that  he  is  in  good  health  and 
he  is  not  in  fact  in  good  health  the  payment  does  not  reinstate 
the  policy.""  The  beneficiary  is  bound  by  the  act  of  the  insured 
in  executing  &  note  containing  a  new  forfeiture  condition  to  obtain 
a  reinstatement.'*'  In  an  early  case  it  was  held  that  where  an 
application  for  reinstatement  stated  that  the  declarations  therein 
were  made  to  revive  the  policy  and  as  a  basis  of  reinstatement, 
such  declarations  were  warranties  and  whether  material  or  not, 
their  falsity  rendered  the  renewal  contract  invalid.**' 

(2)  Reinstatement  of  Policy  After  Death. — The  beneficiary  can- 
not recover,  unless  there  is  a  waiver,  where  the  insured  dies  within 
five  weeks  after  the  payment  of  the  back  premium,  the  policy  pro- 
viding for  reinstatement  upon  such  payment  but  also  stipulating 
that  the  insurer  should  not  be  liable  for  death  within  such  times 
after  reinstatement.""     Where  the  policy  provides  for  reinstate- 


that 


:    for 


t   of 


premluma,  If  It  la  thereafter  forfeited 
on  thtit  ground  on  relriHtateinent  It  Is 
ag-aln  contestBble,  and  subject  to  for- 
feiture for  false  Btatonents  made  In 
procuring  Its  revival. — Ash  v.  Fidelity 
Mut.  Life  Ass'n,  63  S.  W.  S44.  26  Tex. 
Civ.    App.   601. 

344.  The  bylaws  of  an  Insurancg 
company  authorized  the  executive  com- 
mittee, "upon  aatlsfactory  evidence  of 
(food  health,"  etc..  to  reinstate  a  de- 
linquent member.  A  receipt,  tiiven 
for  a  payment  received  after  delin- 
quency,    was     conditioned     "that     said 


the 


1  precedent  to  relnatati;- 
1  Reserve  Fund  Life 
nan,  6K  a.  W.  B4,  !1  Tex. 


346.  Where  an  (qjplleatlon  for  re- 
instatement   of    a.    lapB«d    lite    policy 

stated  that  the  declarations  therein 
were  made  to  obtain  a.  revival  of  the 
policy  and  as  a  basis  of  rein  statement, 
such  declarations  are  warranties,  and. 
whether  material  or  not.  their  falsity 
renders  the  renewal  contract  invalid. 
—Ash  V.  Fidelity  Mut.  Life  Ass^n,  S3  S. 
W,   944,    2S   Tei.  Civ.  App.    BOl. 

347.  Where  a  policy  provided  that 
Insured  should  have  tbe  right  to  re- 
store the  same  after  forfeiture  at  any 
time  within  a  month  without  fumlsh- 
Ingr  evidence  of  Rood  health,  on  pay- 
ment of  the  premium  In  default,  with 
B  per  cent.  Interest,  such  provision 
contemplated  payment  by  "insured" 
during  his  lifetime,  so  that  a  payment 
of  interest,  after  insured's  death, 
thoUKh  within  the  time  specified,  waa 
insufficient  to  restore  the  insurance. — 
National   Life   Ins.   Co.    v.   Mannlns,   86 


[.  W.  B18 
34B.     A 


policy    forfeit 


his 


ley    hy   noni 
and    after 


ards 

celpt  which  contalfia  the  provision  that 
the  assessment  Is  only  taken  on  condi- 
tion that  the  Insured  Is  In  good  health, 
and  the  latter  Is  not  In  good  health, 
such  payment  does  not  reinstate  the 
policy. — Mutual  Reserve  Fund  Life 
Ass'n   V.   Lovenberg.   ES    S.  W.   314, 


a   policy   has   lapsed   by 
ineflclary    Is    bound    by    the    act 


talnlng  a  new  forfeiture  c 
otitaln  a  reinstatement. — W  1  c  h  1 1  a 
Southern  Life  Ins.  Co.  v.  Roberts,  1B6 
S.  W.   411. 

34».  Where  a  life  policy  provided 
for  reinstatement  upon  payment  of 
back  premiums,  but  that  the  Insurer 
should   not  be  Uable  tor  death   occur- 
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ment  at  any  time  within  a  month  after  forfeiture  withoat  fur- 
nishing evidence  of  good  health,  on  payment  of  the  premium  in 
default  and  interest,  such  a  provision  contemplates  payment  by 
the  insured  during  his  life  time."'  It  was  held  that  such  a  pay- 
ment after  the  insured's  death  even  though  within  the  time  spe-  > 
cified,  was  insufficient  to  restore  the  insurance.'" 

(B)  iPaid  Up  Policy  or  Value. — To  be  entitled  to  paid  up  in- 
surance the  insured  must  surrender  hia  policy  within  six  months 
after  default  in  the  payment  of  premiums,  if  the  policy  so  pro- 
vides, three  premiums  having  been  paid  as  stipulated  in  such 
policy.*'"  After  default  the  non-payment  of  a  past  due  premiiim 
note  will  prevent  a  policy  becoming  a  paid  up  term  policy  as 
provided  for  after  three  years.*"' 

(0)  Insurance  for  Limited  Term  or  Amount. — A  court  should 
treat  policies,  containing  a  provision  that,  in  case  of  default,  they 
should  automatically  be  turned  into  policies  for  term  iasnrance, 
as  term  insurance,  where  they  were  canceled  under  a  contract 
voidable  because  of  insured's  insanity,  after  vacating  their  sur- 
render.'*' 

Remedies  for  B^ef  Against  Forfeitnra. — The  insured  has  the 
choice  of  several  remedies  after  forfeiture  by  the  insurer.  He 
may  tender  the  premiums  when  due,  wait  until  the  policy  matures 
and  then  sue  for  the  benefits,  or,  when  notified  that  the  insurer 
has  elected  to  forfeit  the  policy  be  may  acquiesce  and  sue  for 
damages."'     He  can  also  institute  proceedings  to  have  the  issue 

ring  within  Ave  weehs  from  relnatate-  It.  and  three  years  from  ttB  date  It  was 

ment.    the    tieneflclary    eajinot    recover  to   be  i  neon  tee  table   except   for  certain 

unless  there  was  a  waiver,  where  the  cauaea,  amonK  which  was  the  tionpay- 

Insured   died   wlthtn   Ave   veeka   after  ment  of  premium  note^    Held,  that  on 

the  payment  of  the  l»ck  premluma. —  default  In  the  payment  of  a  premium 

American    Nat    Ina.    Co.    v.    Galllmore.  the   policy    did   not    become   a   paid    up 

168  B.  W.  IT.  term  policy  If  at  the  time  a  past  due 
premium   note  waa   unpaid.      Judg'ment 

MS — (B)  »*ld-np  Votlar  or  Vain*.  (•••  4T   S,   W.    K4E.   reversed.— Union    Cent. 

as  Cent.  Mf.  Znvoraaoa,  U  IM,  S3S,  Life  Ins.  Co.  v.  Wilkes.  4S  3.  W.  1038, 

•»».>  92    TeJt.    48B. 

350.  An    Insurance    policy   provldwl 

that  It  ahould  he  void  If  default  was  309 — <0)  tUMuxmBom  for  Umltod  Term 
made  In  the  payment  of  any  premium.  or  Amvimt.  (•••  M  Oant.  IHg.  Xa. 
but  that  It  not  less  than  three  pre-  snnwo*,  i$  Bas,  03&> 
mlums  hod  been  received  by  the  com-  SSO.  Where  policies,  containing:  a 
pany  and  default  was  made  In  any  provision  that,  in  case  of  a  failure  to 
subsequent  premium,  the  company  pay  premiums,  they  should  automat- 
would  Isaue  a  paid  up  policy,  provid-  Ically  be  turned  Into  policies  for  term 
tug  the  original  policy  waa  surrender-  Insurance,  were  canceled  under  a  con- 
ed within  six  months  from  the  default.  tract  voidable  because  of  Insured's  In- 
Held  that  where  the  Insured  did  not  sanity,  the  trial  court,  on  vscatlntr 
surrender  hie  policy  within  sin  months  the  surrender,  should  treat  the  pol- 
lster default,  he  was  not  entitled  to  Icles  aa  term  Insumnce  under  auch  pro- 
paid  up  Insurance, — Equitable  Life  vision. — New  Tork  Life  Ins.  Co.  v. 
Asaur.  Hoc.  v.  Evans,  84  B.  W.  74,  2G  Hauler.  189  S,  W,  1084. 
Tex,  Civ,  App.  68S. 

351.  A  life  policy  provided  that  B*m«ai«a  fox  Belief  ACaUwt  TorfadtoM. 
after  three  years,  on  default  of  pay-  353.  On  the  alleged  termination  of 
ment  of  premiums,  without  surrender,  a  policy  by  Insurer,  Insured  In  general 
It  should  become  a  paid  up  term  pol-  may   tender   the   premiums   when   due, 

,  ley.  If  all  notes  given  for  premiums  wait  till  the  policy  matures  and  then 
had  been  paid  at  maturity.  Nonpay-  sue  for  the  benelUs,  or  when  notified 
meat   of  premium   notes   waa  to  avoid        that    the    Insurer    has    elected    to    for- 
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AS  to  whether  or  not  the  policy  baa  been  in  fact  forfeited,  or  is 
still  in  force,  judicially  determined.*'* 

ESTOPPEL,  WAIVEE,   OR  AGREEMENTS  AP- 

FECTING  RIGHT  TO  AVOID  OR 

FORFEIT  POLIGT 

Application  ai  Docbinei  of  Eitopp«l  and  Wair«r.~-In  general, 
whether  the  insurer  waives  forfeitures  for  non-payment  of  pre- 
miums does  not  depend  on  anything  the  insured  does  or  on  whether 
he  has  been  misled,  a  waiver  being  necessarily  based  on  a  new 
agreement  or  estoppel."*  Further,  where  a  forfeiture  is  onee 
waived  because  of  the  course  of  dealings  between  the  parties,  it 
cannot  later  be  interposed  to  defeat  recovery.*" 

Wliat  OonditiooB  May  Be  Waived. — A  forfeiture  for  non-pay- 
ment of  premium  or  of  a  premium  note  may  be  waived  by  the  in- 
surer.*"' A  stipulation  for  forfeiture  in  the  policy  itself  on  non- 
payment of  premiums  may  be  waived  by  the  insurer  as  being  for 
its  benefit  alone."^  A  clause  exempting  the  insurer  from  liability 
until  the  actual  payment  of  the  premium  may  also  be  waived.'** 

Estoppel  of  Znsnrer. — An  insurer  is  estopped  to  assert  forfeiture 
for  non-payment  of  an  assessment  of  which  the  insured  had  no 
notice  where  the  agent  had  stated  the  annual  cost  would  be  so 
much,  the  insured  had  paid  it  and  the  insurer  had  issued  the 
policy  without  informing  him  to  the  contrary."" 

felt  the  policy  may  aicqulesce  and  bus  979 — Wliat  OonOltlOBa  Maj  M*  ^TalT^d. 

for  damafrea,  or  he  may  Institute  pro-  <S««  88  Oint.  Mg.  Inrar>ao*,  f  t41.> 
ceedlnKB    to     have    the    Issue    as     to 

whether  or  not  the  policy  has  been  in  aH.     A  clause  In  a  policy  ol  life  !□- 

fact  rorfeited,  or  la  atlll  In  force.  Ju-  surance    exemptlnB    the   Insurer   from 

dldally   determined- — Royal    Pratemal  liability  until  actual  payment  of  pre- 

Unlon  V.   Lundy,   US   S.   W.   18G.     Bee  mlum    may    be    waived.— HetropoUUn 

Jg  Cent.  DIff.  Inaurance,   I  1927.  Ufe    Ins.   Co,    v.   Olbbe,    78    8.  W.    !B8. 

34   Tex.   ClV.   App.    181. 

■pTOPyt.    WAXnm,    OB    XamMm.  ast.     a   stipulation    in   an    Inaurance 

MHTS  ATMOmra  MOMT  to  policy    for    forfeiture    on    nonpayment 

ATOm  Oa  rOXTBIT  VOZIOT.  of  premiums  before  a  stipulated  date 

(SU   U    OTO.   8S8.)  Is   for    the   b^neflt    of    the   Insurer   and 

j  may  be  waived  by  him, — E^qultable  Ldfe 

371 — Appllt»tlo&       of       DootHnsa       of  Aaaur.  Society  of  United  States  v.  El- 

■■toppsl  and  Waiver.    (■••  &a  Oast.  Ub.  IIT  B.  W.  116S.  alllrmlDK  Judgmsnt 

Dtf.  Znsuranoe,  U  H3.HS.)  137  8.  W.  184. 

354.    Whether    an     Insurance    com-  SSa     A    forfeiture   of   a   policy    (or 

pany  waives  forfeiture  for  nonpayment  nonpayment  o(  premium  or  of  a  pre- 

of  premium   does    not   depend    on   any-  mlum    note  may   be  waived   by   the   In- 

tbtng   the  Insured   does   or  on  whether  surer. — Security    L.lfe    &    Annuity    Co. 

he    baa    been    misled;    a    waiver    being  of   America    v.   Underwood,    lEO    8.   W. 

necessarily  baaed  on  a  new  agreement  !R3. 

or     estoppel. — BquI table     Life     Assur.  3S8a.    If  an  insurance  agent  states 

Boc.  of  United  Statea  v.  Bills.  HT  B.  W.  that  the  Insurance  wilt   cost  a  stated 

lies,  afflrmlng  Judgment  181  S,  W,  181.  sum   per   year,   and   applicant   relying 

See  28  Cent.  Dig.  Insurance,  II  913-S46.  thereon,    pays    such    amount,    and    the 

3BS.  Where  a  forfeiture  of  an  in-  company  Issues  the  policy  without  In- 
surance policy  Is  once  waived  because  forming  him  that  the  sum  la  not  a  full 
of  the  course  of  dealings  between  the  year's  premium,  the  company  Is  satop- 
parties.  It  cannot  later  be  interposed  to  ped  to  assert  forfeiture  for  nonpay- 
defeat  recovery. — Mutual  Life  Ins.  Co.  roent  of  an  assessment  of  which  In- 
o(  New  York  v.  Davie.  IB*  S.  W.  1184.  sured  had  no  notice.— Illinois  Banker^ 
See  28  CenL  Dig.  Insurance,  99  S43-946,  Life  Ass'n  v.  Dodson.  189  S.  W.  IBS.     [  _. 
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Powers  of  Officws  or  Agents  Bespecting  Waiver— (A)  In  Oen- 
ersl. — A  soliciting  agent  is  held  to  be  without  authority  to  waive 
any  of  the  conditions  of  a  policy.""  However,  an  agent  of  insurer 
in  charge  of  its  loan  and  extension  department  in  New  York  was 
held  to  have  general  authority  to  waive  a  forfeiture  for  non-pay- 
ment of  preminma.*'*  Article  4968  of  the  Revised  Civil  Statutes 
of  1914  expressly  denies  to  any  soliciting  agent  the  power  to  waive, 
change  or  alter  any  of  the  terms  or  conditions  of  the  application 
or  policy. 

(B)  Effect  of  Provistona  ci  Policy. — ^Where  the  superintendent 
of  the  loan  department  of  the  insurer  offered  a  loan  on  a  policy 
after  lapse,  his  offer  was  held  to  be  the  act  of  the  insurer  and 
constituted  a  waiver  of  such  forfeiture  even  though  the  policy 
provided  it  could  be  waived  only  by  specified  ofBcerH.'"  In  a  case 
where  the  local  agent,  with  the  permission  of  the  general  agent, 
had  for  years  past  accepted  notes  for  premiums  from  the  insured 
which  were  collected  by  the  general  agent  and  at  the  deat^  of  the 
insured  the  notes  on  a  certain  policy  were  practically  unpaid,  it 
was  held  that  the  local  agent  was  authorized  to  waive  the  pro- 
vision of  the  policy  that  the  premium  should  be  first  paid  in  cash,*'^ 
althongh  such  agent  was  expressly  denied  the  power  to  alter  or 
discharge  the  contract  in  the  policy.  Even  though  a  policy  ex- 
pressly provided  that  it  should  not  become  operative  until  it  was 
delivered  to  the  insured  in  good  health  and  that  no  agent  had  any 
authority  to  alter  the  contract,  it  was  held  that  an  agent,  not  a 
mere  clerk,  but  vested  with  a  discretion  to  withhold  delivery  of 
a  policy  if  he  finds  the  insured  not  in  good  health,  and  having  au- 

ns— Poirma  of  OSoaxm  or  Acwuta  X«-  Kt  the  death  of  aa>ur«d  th«  noten  were 

*p*atbv  WUTsr.    (_U»»  M  Oaat.  IMff.  uractlcally  unpaid.     The  senaral  asent 

loMiamatM,  U  M8-SS1,  9S6.MB.)  of   defendant   for   several   years  prior 

to  the  date  of  the  policy  In  queatlon 

859.    An  agent  of  InBOranoe  company  had  permitted  local  OKenta   to  receive 

In   charge   of   Its   loan    and   extenalon  notes  for  premiums,  and  assured  had 

department  at  Ub  headquartors  in  New  previously    taken    out    like    pollclea    In 

Tork    held    to    have    general    authority  defendant   company   throug-ti    the   same 

to  waive  a  forfeiture  for  non-paTinent  local  asent,  and  had  given  notes,  which 

of    premiums. — Bqultable    Ufe    Aasur.  were  collected   by   the   general   agent. 

Society  of  United  States  v.  Ellis,   162  Held,  that  the  local  agent  was  author- 

S.  W.  »t6,  lOG  Tex.  BIS.  Ized   to   waive   the  provlBlon   that   the 

3S0.     A  soliciting  agent  held  without  premium  should  be  ffrst  paid  In  cash.— 

authority  to  waive  any  of  the  condl-  Provident    Sav.    Ufe    Assur.    Soe.    of 

tlona  of  an  Insurance  policy. — Kansas  New  York  v.  Oliver,  SI  S.  W.  Mi,  II 

City   Life  Ins.   Co.   v.   Blackstone,   14S  Tex.  Civ.  App.  8. 

S.  W.  702.  MO.     Provlalon  In  appUcatton  for  life 

policy  that  no   statement  made  by  or 

87S — (A)  MSmA  of  Froilaion*  of  PdUot-  to    the    person    soliciting    the    appllca- 

(•m  m  OmaX,  Dig.  IBnuamie,  1{  MS-  tlon.   or  to  any  other  person,  shall   be 

MS.)  binding    on    the    company,    unless    the 

same   be  reduced   to   writing,   and   ap- 

881.     A  policy  of  life  Insurance  pro-  proved  by  the  oRlcers  of  the  company 

vlded  that  It  should  n6t  go  Into  effect  at  Its   home  oOlce,    has   no   bearing   on 

until  the  first  premium  had  been  act-  the   question   of   waiver   of   forfeiture 

ually  paid  during  the  lifetime  and  good  from   engagement   in   prohibited   occu- 

heallh  of  the  assured,  and  that  agents  petion  by  receipt  of  premium  by  gen- 

could  not  alter   or  discharge  the  con-  eral    agent    with    knowledge    of   such 

tract,    or   receive   for   premiums   any-  change  In  employment. — Northwestera 

thing   except    cash.      The   local   agent  MuL   Life   Ins.   Co.   v.   Freeman,  47  S. 

accepted   notes  for   the   preraiuro.   and  W.  102B,  19  Tei.  Civ.  App.  ett.         i^ 
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thority  to  collect  the  premium,  who  delivered  the  policy  and  col- 
lected the  premium  knowing  at  the  time  that  the  insTired  was  not 
in  good  health,  bound  the  insurer  by  his  acts  and  the  contract  of 
insurance  was  completed.**'  A  provision  in  the  application  that 
no  statement  made  by  or  to  the  soliciting  agent  or  to  any  other 
person  shall  be  binding  on  the  company  unless  it  be  reduced  to 
writing  and  approved  by  the  insurer  has  no  bearing  on  the  ques- 
tion,of  waiver  of  forfeiture  from  engagement  in  a  prohibited  oc- 
cupation by  receipt  of  premium  by  general  agent  with  knowl- 
edge of  such  change  in  employment.'" 

Knowledge  or  Notice  of  Facts  in  Qeneral. — The  rule  is  that  where 
the  insurer  issues  a  policy  knowing  that  answers  in  the  application 
on  which  it  is  issued  are  false,  it  is  estopped  to  claim  that  the 
policy  is  void  because  of  such  falsity.'"  The  insurer  is  charged 
with  notice  of  a  former  written  application  and  examination  of 
•  insured,  forwarded  to  its  general  agent,  and  not  accepted.**' 

Knowledge  of  or  Notice  to  Offioen  or  Agents. — It  was  held  in 
an  early  case  that  a  provision  that  the  agent's  knowledge  of  the 
falsity  of  the  representations  made  by  the  insured  shall  not  estop 
the  insurer  from  claiming  a  forfeiture  for  breach  of  warranty  is 
binding  on  the  insured.'^'  The  insurer  is  not  charged  with  notice 
of  an  examination  made  by  its  local  examiner  for  another  com- 
pany so  as  to  estop  it  setting  ^ip  such  examination  in  proof  of 
the   falsity  of  the  insured's   statement   made   before   another  ex- 


ass.    Offer   of   loan   on   policy  after 

lapse,  by  the  auperlntendent  of  the  tle- 
partment  of  the  company  at  Its  home 
oRIce,  held  to  be  the  act  of  the  com- 
pany and  to  conatltute  a  waiver  not- 
withstanding provision  that  poUcy 
could  be  varied  only  by  Hpeclfled  offl- 
cera.— Equitable  Life  Asaur.  Society 
of  United  States  v.  Ellla,  U7  S.  W. 
11B2,  afllrmln?  judsment  137  S.  W.  ISt. 

364.  A  life  policy  provided  that  It 
should  not  become  operative  "until  the 
flrat  p&yment  la  made  hereon  and  the 
policy  la  actually  delivered  to  the  In- 
jured herein  named  while  In  g-ood 
tiealtb."  Another  clause  provided  that 
"It  la  mutually  agreed  that  agents  or 
collectora  have  no  authority  to  alter 
-    dlacha 


VoUm  of  Tacta  1> 
OnaiaL  (B*»  aa  Cent.  lUg.  laaax. 
uaam,  H  HO,  SM,  M7.  STB.M7.) 

MS.  — ^A  company  Is  charged  with 
notice  of  a  former  written  application 
and  examination  of  Insured,  forwardad 
to  Its  E'eneral  as'ent,  and  not  accepted. 
—Mutual  Life  Ins.  Co.  of  New  York  v. 
NIcholB,  £4  S.  W.  810:  afRrmed  in  28 
8.  W.   S9S. 

see.  Where  a  life  Insurance  com- 
pany la  sues  a  policy  knowlns  that 
answers  In  the  application  on  which  It 
la  Issued  are  false,  It  Is  estopped  to 
claim  that  the  policy  Is  void  because 
of  such  falsity. — Mutual  Reserve  P^lnd 


I,  29  S.  W.  IBO. 


a  this 


f  for- 


feiture thereof."  Held,  that  if  an 
agent,  not  a  mere  clerk,  but  vested 
with  a  discretion  to  withhold  delivery 
of  a  policy  If  he  dnds  the  Insured  not 
In  good  health,  and  having  authority 
to  collect  the  premium,  delivers  the 
policy  and  collects  the  premium  know- 
ing at  the  time  that  the  Inaured  la  not 
In  good  health,  the  Insurance  company 
la  bound  by  his  acts,  and  the  contract 
of  Insurance  is  completed. — Northwest- 
ern Life  AsB'n  v.  Plndley,  68  S.  W. 
<RG. 


'7.) 

3«7,  In  an  application  for  life  In- 
surance, the  Insured  was  asked  by  the 
medical  examiner  If  she  had  had  any 
other  serious  Illness.  Shs.  after  hav- 
ing told  him  about  an  attjtck  of  "la- 
BTlppe"  she  had  had,  and  of  which  he 
was  cognlEant.  was  advised  by  htm 
to  answer  "No"  which  ahe  did.  The 
policy  provided  that  the  answers  to 
the  medical  examination  should  be 
warranties,  and  that  no  agent  had 
power    to    modify    the    policy.      Held. 
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amiuer  in  another  plaee.^*'  The  knowledge  of  a  banker,  having 
only  claims  for  premiums  on  a  policy  for  collection  and  for  a  re- 
newal contract  to  obtain  the  signature  of  the  insured,  of  the  falsity 
of  statements  made  by  the  insured  in  the  contract,  not  acquired 
while  acting  in  the  business  of  the  insurer,  could  not  be  imputed 
to  such  insurer.""  In  a  case  where  an  applicant  was  advised  by 
the  examiner  to  answer  "no"  to  a  certain  question  as  to  whether 
she  had  had  any  serious  illness,  after  being  told  by  her  that  she 
had  had  la  grippe,  the  policy  providing  that  the  answers  sbonld 
be  warranties  and  no  agent  had  power  to  modify  the  policy,  it 
was  held  that  the  insurer  was  estopped  to  assert  the  falsity  of 
insured's  answer.*"  The  knowledge  of  an  agent  of  an  insurer, 
who  has  authority  to  deliver  a  policy  and  collect  the  premium 
that  at  the  time  of  the  delivery  by  him  of  the  policy,  insured  was 
not  in  good  health,  is-  knowledge  of  the  insurer.*'*  Where  the 
agent  knew  the  insured  was  not  in  good  health  and  that  the  an- 
swers in  the  application  were  materially  false,  the  application  pro- 
viding that  false  answers  would  vitiate  the  contract,  and  continued 
to  collect  the  premiums,  his  knowledge  was  notice  to  the  company 
and  it  was  liable.*"  An^  it  was  immaterial  that  the  insured  knew 
the  statements  in  the  application  were  false  and  he  made  them 
to  deceive  the  company  and  obtain  the  policy."*  "Where  the  ap- 
plicant, who  is  the  regular  physician  of  the  association  is  taken 
by  the  agent  to  another  physician  who  signed  the  medical  exam- 
ination certificate  prepared  by  the  applicant  without  making  an 

that  the  company  was  estopped  to  as-  971,     Where  an  application  for  a  pol- 

sert   the   falsity   of   Insured's   answer.  Icy  of  life  Insurance  was  made  «  part 

— Uutual   Life  Ins.   Co.   of  New   Tork  of  the  contract,  and  provided  that  false 

V.  Blodgett.    27  S.  W.   2S8,  answers  would  vitiate  the  contract,  and 

3Ml     a  company  Is  not  charged  with  the  answers  In  regsrd  to  health  of  the 

notice  of  an  examination  made  by  its  Insured  were  materially  false,  but  the 

local     medical     examiner     for     another  ag-ent  writing  the  Insurance,  who  was 

company,  so  as  to  estop  It  to  set  up  required   to   assure   himself  as   to   In- 

•ald  examination  In  proof  of  the  fals-  sured's    health,    knew    th«    facts,    and 

Ity  of  Insured's  statement  made  before  knew  the  true   condition   of  plainttlTa 

another   examiner.    In    another  place, —  health,  and  continued  to  collect  the  pre- 

Mutual    Life    Ins.    Co.    v.    Nichols.    14  mlums.  the  knowledge  of  the  agent  was 

a  W.  »10.  nolle*  to  the  company,  and  It  was  11a- 

aes.    Knowledge  of  an  a«ent  of  a  life  ble  on   the  policy. — Sun   Life  Ins.  Co. 

Insurance  company,  who  had  authority  v.  Phillips,  TO  B.  W.  G03. 

to  deliver  a  policy  and  collect  the  pre-  _.      ,,  „_.  , ,.  ,„,  „.,,   ,.       ,_ 

mluro,  that,  at  the  time  ot  the  delivery  .,,?X\  "  "ff  JTi-Tto™..  -.,wti.^" 

1.  .  i.i_     #  •¥,     .^^11.....    i*.-..^-.!  ,w.>=  nnt  BUT^d  know  in©  statements  were  false, 

company.— Security  Mut.  Life   Int     '-         """  oMain    the   i-ollcv.— Sun    Life    Ins. 


;ompany. — oecuniy  mui.  L,iie   ino,  -jo.       „  Phnilnn    7n''q'^w    fin?  ^      "'* 

c.  Calvert,  100  S.  W.  1033.  Judgment  re-       *^"'  "*  Pn^'lPS.  '<>  S.  W.  603. 


versed,      lOB    8.   W.    3Z0.      See   28   Cent.  ■    373.     Where  the   organize 

Dtg.    Insurance.    It    9S8-ST4.  association   takes  an  applicant,   who  Is 

370.    Where   a   banker,   only   having  a  regular  physician  of  the  aaaoclatlon. 

claims  for   premiums   on  a  life  policy  to    another    physician,    who    signs    a 

for  collection,  and  a  renewal  contract  medical     examination    certldcate    pre- 

to  obtain  the  signature  of  the  Insured,  pared    by    the    applicant   without   mak- 

hls  knowledg-e  of   the   falsity  of  state-  ing    an    eiamlnatlon,    facts    known    by 

ments  made  by  assured  In  the  contract,  such  physician  regarding  the  risk  will 

not  acquired  while  acting  In  the  bual-  not  estop  the  association  from  relying 

ness    of    the    company,    could    not    be  on  the  false  warranties  of  the  Insured 

Imputed   to   the   Insurance  company. —  as  a  defense  to  an  action  on  the  cer- 

Ash    V.    Fidelity    Mut.    Life    Ass'n,    «S  tlflcate.— National  Fraternity  v. 

a.  W.  941,  a«  Tex.  Civ.  App.  BOl.  ..  -    _    — . 


Coo'^lc 
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examination,  tlie  facta  known  by  snch  physician  in  regard  to  the 
risk  will  not  estop  the  insurer  from  relying  on  the  false  warranties 
as  a  defense."'  However,  the  knowledge  of  the  agent  as  to  the 
falaity  of  the  warranties  will  estop  the  association  on  that  ground.*^* 
Where  in  such  case  the  applicant  stated  there  was  nothing  in  his 
physical  condition  tending  to  shorten  his  life,  except  as  set  out, 
when  the  contrary  was  true,  the  association  would  not  be  estopped 
from  relying  thereon  as  a  defense  by  the  fact  that  the  applicant 
called  the  agent's  attention  to  bis  physical  evndition.*^* 
'  Znaertion  of  False  Answers  in  Application  B^  Agent  or  Under 
His  Direction.— After  the  agent's  fraud  has  been  discovered  by  the 
insured  it  will  not  be  imputed  to  the  insurer  but  the  latter  will  be 
entitled  to  plead  such  fraud  and  the  insured's  concealment  thereof 
as  a  defense.*"  It  has  been  further  held  that  the  application  and 
policy  as  constituting  the  contract  may  be  so  far  severed  where 
the  application  has  been  altered  by  the  insurer  or  through  its 
negligence  that  the  insurer  may  be  concluded  from  any  defense 
reserved  to  it  therein  without  affecting  the  policy,  or  the  part  of 
the  transaction  which  is  to  the  interest  of  the  beneficiary.*^' 

Form  and  Beqniriteg  <si  ExpiBsa  Waiver — (A)  Waiver  in  Wrlt- 
big. — A  letter  from  the  insurer  to  the  insured  stating  that  a  note 
would  be  accepted  as  settlement  of  premium  does  not  alter  the 
legal  effect  of  provisions  in  such  note  and  policy  that  the  policy 
would  cease  on  non-payment  of  note  at  maturity.'"     And  in  the 


.  Where  the  organlior  of  a,  life 
[etion  takes  an  applicant  to  a. 
d&n  for  elimination,  who  Is  not 
ig^l&r  ezamlDliiR  physician  of  the 
latlon,  hiB  knowledse  of  the  falsi- 
fy of  warranties  tn  the  application  of 
lured,  which  comes  to  him  throug'h 
ch  examination,  wtll  estop  the  aa- 
loclatlon  from  resIstliiK  payment  of 
certiflcate  on  the  around  of  auch 
false  warrantloa. — National  Fraternity 
SO  8.  W.  fi7«. 
Where  an  applicant  for  a  life 
'  3  falsely  atatea  that  there  Is 
nothlDK  in  his  physical  condition  tend- 
ing to  shorten  his  life  which  la  not  aet 
out  In  his  appllcatldn,  when  his  should- 
er was  In  a  serious  conflltton  as  a  re- 
sult of  a  shot  wound  and  an  operation, 
which  was  not  disclosed,  the  associa- 
tion la  not  estopped  from  relylns-  there- 
on as  a  defense  to  the  policy  by  the 
fact  that  the  applicant  called  the 
agent's  attention  to  the  arm,  and  show- 
ed his  uee  thereof. — National  Fratern- 
ity V.  Karnes,  80  S.  W.  67B. 

378.  A  provision  that  the  ag-ent'a 
knowledse  of  the  falalty  of  repTesenta- 
tlona  made  by  the  Insured  shaU  not 
estop  the  Insurer  from  claiming  a  for- 
feiture for  breach  of  warmnty  Is 
hlndlnfT  on  the  insured.— Hutchison  v. 
Hartford  Life  &  Annuity  Ids.  Co..  t» 
8.  W.  t2E. 


__    XUaa    Ajunrers    1m 

ApvBeation  1>r  ACant  or  TTsdM  Kb 
DlrMtlon.  (■••  M  Osat.  lUg,  laanl- 
ane«^  {|  m».1018.> 

■77.  Where  an  insurance  company 
was  Induced  to  issue  certain  poUclea  by 
the  fraudulent  atatementa  of  lt«  axent 
In  the  application,  such  fraud,  after 
having-  been  discovered  by  insured, 
would  not  be  Imputed  to  the  Insurance 
company,  but  the  latter  would  be  en- 
titled to  plead  auch  fraud,  and  Insur- 
eds concealment  thereof,  tn  defenss  of 
Its  liability  on  the  policy.— Curry  v. 
Stone,  S2  8.  W.  S6S.  Sea  IS  Cent.  Otg. 
Insurance,  It  BBS.  1O0O,  1011. 

aTS.  A  contract  of  life  Insurance. 
conslBtInc  of  an  application  and  policy, 
may  be  so  far  severed  that  where  the 
ap  nil  cation  has  beoi  altered  either 
by  the  company  or  through  Ita  nesli- 
Kence.  It  may  be  concluded  from  any 
defense  reserved  to  It  therein  without 
alTectlng-  the  policy,  nr  the  part  of 
the  transaction  which  Is  to  the  Inter- 
est of  the  tMneflcIary. — Kansas  Mut. 
Life  Ins.  Co.  v.  Coalson,  E4  S.  W.  S8S. 
21   Tei.   CW.  App.   S4. 


>t  Biter  tba 


ave — roim  aaa  mmiVMrttm  oi  ^iprasa 
WalTW.  (A)  Wtdrur  la  Wdtlnr-  (■•• 
M  0«it.  Dif.  bsuaaoa,  f  10l».) 
tn.    A  letter  of  Insurer   to  Insured 
that  a  note  would  be  accepted  "as  set- 
tlement of  premium"  did  r   '     " 
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same  case  it  was  held  that  a  formal  notice  that  if  a  policy  were 
in  force  on  the  annual  premium  date  a  certain  premium  would  be 
payable,  with  a  statement  on  the  back  that  it  was  not  a  waiver 
of  default,  sent  out  by  a  subordinate  employee,  did  not  waive  the 
right  to  forfeit  the  policy  on  non-payment  of  the  note.**" 

(B)  OoDBtaniotion  and  Operation  of  Express  Waiver. — A  waiver 
by  the  insurer  of  a  ground  of  forfeiture  is  not  a  waiver  of  another 
ground  o£  which'it  has  no  knowledge,"' 

Implied  Waiver  in  Oeneral. — A  suit  on  a  premium  note  waives 
a  provision  in  the  policy  that  it  shall  be  void  for  non-payment  of 
such  note.***  The  general  rule  is  that  waiver  of  a  forfeiture  for 
non-payment  of  premiums  may  result  from  any  unequivocal  acts 
by  the  insurer,  after  knowledge  of  the  forfeiture,  without  any 
action  by  the  insured,'*'  By  a  denial  of  liability  the  insurer  waives 
its  right  to  demand  of  payment  and  is  estopped  from  contending 
because  of  the  beneficiary's  failure  to  demand  payment  as  required 
a  judgment  against  it  was  erroneous  in  including  the  statutory  pen- 
alty and  attorney's  fees.'"  Forfeiture  for  non-payment  of  pre- 
miums is  waived  without  any  agreement  to  that  effect  by  nego- 
tiations with  the  insured  after  knowledge  of  such  forfeiture,*"*  as 
by  offer  of  a  loan  on  the  policy  to  pay  the  premium.*"'  Such  an 
offer  of  a  loan  was  held  not  conditional  on  the  insured  furnishing 

legul  effect  of  provisions  In  rota  knd 
polfcy  that  on  nonpayment  ot  note  at 
maturity,  the  policy  wouia  ceasa. — 
Wichita  Southern  lAIe  Ins.  Co.  v.  Ro- 
berts. ISe  8.  W.  411. 

SSOl  Formal  notice  tbat  If  a  policy 
were  In  force  on  annual  premluni  date, 
a.  certain  premium  would  be  payable, 
with  statement  on  the  back  that  it 
was  not  a  waiver  of  default,  sent  out 
by  a  Bubordlnate  employee,  did  not 
waive  ligrht  to  forfeit  policy  on  non- 
payment of  note, — Id. 

•87— (■}    OonrtrnotlOB   ■ 


pig.  Inmui*ao^  S  lOSB.) 

S8I.  A  waiver  by  an  Insurance  com- 
pany of  a  ground  of  forfeiture  Is  not 
a  waiver  of  another  ground  of  which 
It  baa  no  kDOwIedge.— ^Kansas  City 
Life  Ins.  Co.  v.  Blackatone.  143  8.  W. 
TO  I,  See  IS  Cent.  Dig-.  In  BU  ranee,  I 
tOIG. 

mill  Iniiilliil  WbItst  in  Oeneral.  (■•• 
M  Oaat.  Mr.  ZORUnnoe,  H  1088, 1007, 
1030,  loss,  UMO,  1087.) 

SS>i  Where  an  Insurance  company, 
upon  a  beneficiary's  offer  to  furnish 
proofs  of  death  of  an  Insured,  denied 
its  liability  on  the  policy.  It  thereby 
waived  Its  right  to  demand  of  payment, 
and  was  estopped  from  contending 
that,  because  of  the  beneficiary's  fail- 
ure to  demand  payment  as  required,  a 


Judgment  against  it 
In  Including  the  statutory  penalty  and 
attorney's  fees. — Aetna  Life  Ins.  Co.  v. 
WImberly,  108  a.  W.  TTS,  Judgment  re- 
versed 112  8.  W.  loss,  102  Tex.  46.  See 
28  Cent.  Dig.  Insurance,  tt  102E-1030. 
102E.  1040.  105T. 

3Se.  A  provision  that  a  lite  policy 
shall  be  void  on  failure  ,to  pay  a  pre- 
mium note  Is  waived  by  suing  on  such 
a  note.— National  Life  Ins.  Co.  of 
United  Slates  of  America  v.    Reppondl, 

SI  8.  W.  loia. 

388.  Waiver  of  a  forfeiture  of  a  life 
policy  for  nonpayment  of  premiums 
may  result  from  any  unequivocal  act« 
by  the  Insurer,  after  knowledge  of  the 
forfeiture,  without  action  by  Insured. 
— Equitable  Life  Assur.  Society  of 
United  States  v.  Ellis,  1E2  8.  W.  ttS. 
lOS  Tex.    52S, 

3S&  The  forfeiture  of  an  InaurAnce 
policy  for  nonpayment  of  a  premium 
la  waived  without  any  agreement  to 
that  effect  by  negotiations  or  trans- 
actions with  the  Insured  after  knowl- 
edge of  the  forfeiture, — ETgultable  Life 
Assur.  Society  of  United  States  v.  Ellis, 
147  S.  W.  I1B2,  oltlrmlng  Judgment  187 
B.  W.  184.  See  2S  Cent.  Dig.  Inaursjioe. 
II  1026,  lOZT,  103E, 

Ml.  Offer  of  loan  on  policy  for  pur- 
pose of  paying  premium,  made  after 
policy  had  lapsed,  held  not  conditional 
on  insured  furnishing  certificate  of 
good  health  bo  as  to  negative  recor- 
nitlon  of  the  continued  validity  of  tb* 
policy. — Id. 


i^^ 
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a  certificate  of  good  health  so  as  to  negative  recognition  of  the 
continued  validity  6f  the  policy.*"  Where  such  offer  of  a  loan 
was  made  by  the  superintendent  of  a  de'partment  of  the  company 
through  the  cashier  of  the  local  agency  it  was  considered  as  made 
direct  to  insured,'"  and  was  operative  for  a  reasonable  time  dur- 
ing which  the  insured  might  adjust  the  premium.*" 

Failure  to  Assert  Torttitvm  or  to  Oancel  or  Kescind  Policy — i 
Statutory  Begrnlations. — The  statute  provides  that  in  all  suits  on 
policies  no  defense  based  on  misrepresentations  in  the  application 
or  in  securing  the  policy  shall  be  valid  unless  it  is  shown  that 
within  a  reasonable  time  after  discovering  such  misrepresentations, 
which  must  be  material,  the  insurer  gave  notice  to  the  insured 
or  benefieiary  that  it  refused  to  be  bound  by  such  policy,  ninety 
days  being  considered  a  reasonable  time.  (Art.  4948,  Rev.  Stat. 
1914.) 

Oase  Law.— Under  the  statute  (Art.  4849,  Rev.  St.,  1914)  an  in- 
surer who  does  not  give  such  notice  of  refusal  to  be  bound  under 
the  policy  issued  for  alleged  misrepresentations  in  the  application 
within  the  ninety  days  stated  is  barred  from  asserting  such  mis- 
representations as  a  defense."^  '*'  "°  '*''  In  an  early  case  it  was 
held  that  where  the  insurer  was  informed  about  six  months  before 
the  insured's  death  that  she  was  in  bad  health  when  insured  and 
did  not  then  cancel  the  policy,  it  was  estopped  from  afterwards 
denying  liability.'"  The  Supreme  Court  has  held  that  a  waiver  of 
a  forfeiture  does  not  result  from  silence  of  the  insurer."* 


pany  of  a.  forfeiture  for  nonpayment 
of  premluma  by  an  offer  of  a  loan  Is 
operative  for  a  reasonable  time  there- 
after during  which  Insured  may  adjust 
the   premium,— Id. 

3>3.  In  determining  whether  com- 
pany waived  forfeiture,  offer  of  loan 
with  which  to  pay  premiums  after  a 
lapse,  made  by  a  superintendent  of  a 
department  of  the  company  and  trana- 
mltted  to  the  Insured  by  the  cashier  of 
a  local  agency,  held  to  be  considered 
as  If  made  direct  to  Insured  by  the 
superintendent. — Id, 


I   Aaaart   ForfMtar*   or 
to  Oanort  or  KMOlad  ToUor-    (Mm  U 
Oaut.  mg.  braMooa,  H  1037,  1038.) 
3»4.     A    waiver   of   the    forfeiture    of 
a  life   policy   held   not    to   result    from 
silence  of  Insurer,— Equitable  Life  As- 
surance Soc  of  United  States  v.   Ellis, 
r   S.  W.   184,  Judgment  afflrmed   147 


.   W.    1162.      See    28   < 


,    Dig. 


'.  tt  1037,  1088. 
BOB,  An  Insurance  company  havlni? 
failed  to  give  notice  of  Us  election  not 
to  be  bound  within  a  reasonable  time 
after  dlscovarlnK  misrepresentations 
held  absolutely  barred  from  the  de- 
fense of  misrepresentations  under  the 
express    provisions   of   Rev.    St.    18SE, 


Art.  309ebb,  added  by  Acts  28th  Leg. 
ch.  S 9. —National  Life  Ass'n  v,  Hagel- 
Bteln.  166  8.  W.  3E8.  Bee  28  Cent.  Dig. 
Insurance.  )  1037. 

390.  Where  a  life  Insurance  com- 
pany was  Informed  about  June,  before 
Insured's  death  In  January.  1911,  that 
she  was  In  bad  health  when  Insured, 
and  did  not  then  cancel  the  policy,  U 
was  estopped  from  afterwards  denying 
liability.— American  Nat.  In  8.  Co.  v. 
Fawcett.  182  S.  W.  10.  See  28  Cent. 
Dig.  Insurance,   1    1037, 

387.  An  Insurer  which  did  not  with- 
in the  90  days  allowed  by  Vernon's 
Sayles'  Ann.  Civ.  St,  19H,  Art.  4I4S, 
Klve  notice  that  It  would  not  be  bound 
by  the  contract,  thereby  lost  any  right 
to  defend  on  the  ground  of  mlsropre- 
sentatlons  In  application  for.  or  In  ob- 
taining, the  policy. — American  Nat, 
Ina,  Co.  v.  Bumslde,  17B  S.  W,  189. 

8B8.  Under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914.  Art.  4948,  Insurer  not 
giving  prescribed  notice  of  refusal  to 
be  bound  by  the  contract  held  barred 
from  defending  action  on  policy  be- 
cause of  alleged  misrepresentation, — 
American  Nat.  Life  Ins.  Co.  v.  Bowell, 
176  S.  W.  170. 

3M.  Under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  Art.  494S.  held,  that  the 
defense    that    the    Insured    made    mis- 
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Demand,  Aoceptanoe  m  Retention  of  Premimns  or  AueBsmenta — 
(A)  In  General. — A  demand  for  payment  of  an  overdue  premium 
is  not  a  waiver  of  forfeiture  for  non-payment  at  maturity  where 
policy  provided  that*  the  full  premium  should  be  considered  as 
earned.*"' 

(B)  Notes. — A  general  custom  of  the  insurer  not  to  treat  policies 
as  forfeited  by  non-payment  of  premium  notes  at  maturity,  upon 
which  the  insured  relied,  will  not  prevail  over  the  writtfen  terms  of 
a  contract  between  the  parties.*"  Neither  is  the  acceptance  after 
maturity  of  payment  of  a  premium  note,  which  was  given  when 
the  premium  was  due  for  the  purpose  of  extending  payment  of 
the  same,  and  which  provided  for  a  forfeiture  of  the  policy  if  not 
paid  at  maturity,  a  waiver  of  the  right  to  assert  forfeiture.*"  It 
is  held  though  that  the  insurer  by  accepting  part  cash  and  part 
the  assured 's  note  for  the  balance  of  the  premium  after  the  ma- 
turity thereof,  waived  any  forfeiture  of  the  policy  for  non-payment 
at  maturity.*'*  Where  a  premium  note  provides  though  that  if  it 
is  unpaid  at  maturity  the  polity  should  cease  and  the  whole  amount 
of  the  note  should  be  considered  earned,  without  restoration  of 
the  policy,  the  acceptance  by  the  insurer  of  a  part  payment  on  the 
note  after  default  was  insufficient  to  establish  a  waiver  of  the  for- 
feiture of  the  policy.*"^     Aud  the  fact  that  the  premium  notes  are 


representation B  In  hla  aDcll cation  ciune 
too  late  when  ralaed  more  than  91) 
daya  after  dlacovery  thoreof. — Quar- 
antee  Life  Ina.  Co:  v.  Evert,  1T8  S.  W. 


of  PrualnBU  o: 

SB  Oast.  Mr.  bBusBO*,  f|  IHl-lOM, 

1068-1070.) 

400.  An  agent  or  the  company  who 
knew  the  assured  received  Dremluma 
from  him  for  several  years,  and  de- 
livered the  company 'a  receipts,  renew- 
ing the  policy  for  another  year,  and 
reciting  that  it  was  not  Intended  to 
waive  any  forfeiture  for  Intemperance. 
etc..  there  was  no  evidence  that  as- 
sured'H  Intemperance  was  unknown  to 
tho  company,  ot  was  or  could  have  t>een 
concealed  from  It.  Held  proper  to 
charge  that.  If  the  company  accepted 
premiums  with  knowledge  of  hla  hab- 
its, the  forfeiture  was  waived. — Aetna 
Lite  Ins.  Co.  v.   Hajina.  17   S.  W.   35. 

401.  On  facts  stated,  held,  that  let- 
ters of  an  Insurer  amounted  to  a  waiv- 
er of  forfeiture  of  a  policy  for  non- 
payment of  premiums,  but  that  Ita 
letter  written  after  a  premium  waa  due, 
but  before  the  right  to  forfeiture  ac- 
crued thereon,  waa  not  a  waiver  of  a 
forfeiture  of  nonpayment  of  such  pre- 
mium.— Security  Life  &  Annuity  Co.  of 
America  v.  Underwood.  160  a.  W.  ttZ. 
See  2S  Cent.  Dig.  Insurance,  II  1041. 
10B8. 

25— In». 


4aa,  Where,  after  the  expiration  of 
the  daya  of  grace  within  which  a  pre- 
mium on  a  life  policy  could  be  paid, 
the  Jnaurer  offered  to  moke  a  loan  with 
emlums   without  reln- 


:    the    forfeitut 


ived. 


— Equitable  Life  Aasur.  Society  of 
United  Statea  v.  Ellis.  IGZ  S.  W.  BZG, 
106   Tei.   G2B. 

403.  Forfeiture  of  life  policy  for 
failure  to  eeaaonably  pay  a  premium 
and  provlalons  for  manner  of  rein- 
statement are  waived  by  an  authorized 
agent  receiving  and  retaining  It  with 
knowledge. — First  Texas  State  Ins.  Co. 
V.  Capers,  183  S.  W.  7S<. 

404.  The  fact  that  the  collector  of 
a  life  Insurance  company  called  on  In- 
sured for  the  premium  after  It  was 
due,  and.  on  being  told  that  Insured 
was  out,  but  had  the  money  to  pay 
the  premium,  refused  to  wait,  and  said 
he  would  call  again,  did  not  tend  to 
show  a  waiver  of  forfeiture,  where  the 
premium  was  never  collected. — Cowen 
V,  Bqultable  Life  Assur.  Soc.,  81  S.  W. 
404. 

40B.  WHere  a  premium  note  provid- 
ed that,  If  It  was  unpaid  at  maturity. 
the  policy  should  cease,  and  the  whole 
amount  of  the  note  should  be  consider- 
ed earned,  without  restoration  of  the 
policy,  the  acceptance  by  Insured  of  a 
part  payment  an  the  note  after  default 
was  InsufUclent  to  establish  a.  waiver 
of  the  forfeiture  of  the  policy. — Na- 
tional Life  Ina.  Co.  v.  Manning.  86  8. 
W.  818. 
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held   after   they   become   overdue,   and   their  payment   demanded 
does  not  tend  to  prove  a  waiver  of  forfeiture.*'* 

(0)  By  An  Agent. — Where  an  authorized  agent  receives  and 
retains  a  premium  with  knowledge  that  it  is  past  due  and  of  pro- 
visions for  manner  of  reinstatement  the  forfeiture  of  the  policy  on 
such  grounds  is  waived."' 

(D)  With  ELnowled^  of  Habits  and  Ooonpationg  of  Insnred. — 
Where  the"  premium  receipt  renewing  the  policy  for  another  year 
recited  that  it  was  not  intended  to  waive  any  forfeiture  for  in- 
temperance and  there  was  no  evidence  that  the  insured's  intem- 
perance was  unknown  to  the  insurer  it  was  held  proper  to  charge 
that  if  the  company  accepted  premiums  with  knowledge  of  hie 
hahits,  the  forfeiture  was  waived.'""  The  general  agents  of  the 
insurer,  receiving  premiums  from  the  insured,  with  knowledge  that 
he  is  engaged  in  an  occupation  which  renders  his  policy  void,  waive 
such  forfeiture.*"' 

(E)  By  the  Offer  of  a  Loan. — The  offer  of  a  loan  with  which  to 
pay  premiums,  without  reinstatement,  after  the  expiration  of  the 
days  of  grace  within  which  the  premium  could  be  paid,  waived  the 
forfeiture.*"' 

(F)  By  a  Pulnre  Aaseesment.— The  receipt  of  a  future-  assess- 
ment does  not  reinstate  a  policy  where  the  premium  receipt  so 
provides,  afte^  forfeiture,  for  non-payment  of  premiiims.*** 

(0)     Incoii:4>lete  Beinstatemont. — Where  the  insurer  accepts   a 


408.  After  Insured'ii  death,  reflultln^ 
from  belns  voluntarily  eng-oeed  In  a 
tight,  the  Inaurar'B  local  acant  da- 
manded  a  premium  of  the  beneflclary'B 
representative,  and  atated  that  Its  pay- 
ment was  necesaary  to  validate  the 
policy:  whereupon  he  was  paid  the 
amount  of  the  premium.  He  teatltled 
that  he  did  not  forward  auch  amount 
to  Insurer,  as  he  had  previously  ad- 
vanced the  premium,  and  had  charg'ed 
the  amount  a^alnat  Insured  as  a  per- 
Bonal  debt.  Held,  the  question  aa  to 
whether  Insurer  waived  the  forfeiture 
by  receiving  the  premium  ahould  have 
been  aubmltted  to  the  ]ury.  as  It  mlsht 
nave  believed  that  the  agent,  after  col- 
lecting the  premium,  attempted  to  pro- 
tect Insurer  by  claiming  the  debt  was 
due  hlm.^Morrla  v.  Travelers'  Ins.  Co. 
43   a.  W.  89S. 

407.  Recovery  on  a  life  policy  can 
be  had.  though  Insured  had  engaj^ed  Iti 
an  occupation  which  the  policy  declar- 
ed should  render  It  void;  the  Kenaral 
agents  of  the  company,  authorized  to 
collect  the  premiums,  though  having 
nn  express  authority  to  Issue  policies, 
or  pass  on  application,  or  waive  condi- 
tions of  policies  or  applications,  having 
received  premiums  with  knowledge  of 
the  change  In  employment,- — North- 
n  Mut.  Life  Ins.  Co,  v.  Freeman. 

I,  W.  10S6.  19  Tel.  Civ.  App.  912. 

n.     A  life  policy  atipulated  for  for- 


feiture by  nonpayment  of  premiums 
tor  80  days.  A  premium  due  In  June 
was  not  paid  after  notice  required  by 
law  as  a  condition  to  forfeiture,  but 
a  premium  due  In  September  was  re- 
ceived and  placed  to  the  Insured's  cred- 
it by  the  company's  agent,  who  notlBed 
him  that  the  policy  had  lapsed  tor 
nonpayment  of  the  June  premium,  and 
that  Its  payment  and  a  health  certlfl- 
cate  were  necessary  to  reinstatement. 
In  October,  two  weeks  before  death, 
while  sick.  Insured  sent  the  amount  of 
premium  to  the  agent,  but  no  health 
certlflcate,  and  was  notlfled  that  It 
could  not  be  reported  until  the  certifi- 
cate was  furnished.  Held,  that  the 
forfeiture  by  auch  nonpayment  was 
not  waived  by  such  receipt  of  pre- 
miums.—New  Tork  Life  Ins,  Co.  v. 
Scott,  67  B.  W.  677,  23  Tei,  Civ.  App. 
G41. 

409.  Wliere  Insured  under  a  life  pol- 
icy forfeits  the  policy  by  nonpayment 
of  BHBessments,  which  he  afterwards 
pays,  and  receives  a  receipt  that  It  la 
only  taken  on  condition  that  he  Is  In 
good  health,  and  he  Is  In  bad  health, 
and  It  also  provides  that  the  receipt 
of  future  assessments  by  the  Insurer 
shall  not  be  considered  a  waiver  of  the 
condition  of  such  receipt,  the  receipt 
Of  a  future  assessment  does  not  rein- 
state the  policy. — Mutual  Reserve  Fund 
Life  Asa'n  v.  Lovenherg,  El  S.  W.  St4. 
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premium  but  notifies  insured  that  his  policy  has  lapsed  and  he 
must  furnish  a  health  certificate  and  pay  up  back  premiums  to  be 
reinstated,  the  payment  of  the  over-due  premium  will  not  prevent 
forfeiture  where  the  certificate  is  not  furnished.*"' 

(H)  What  Is  Kecewaiy  to  Show  Waiver  of  Porfeitnre.— The 
fact  that  the  collector  called  on  the  insured  for  an  over-due  pre- 
mium and  on  being  told  that  the  insured  was  out  but  that  he  had 
the  money  to  pay  the  premium,  stated  that  he  would  call  again 
did  not  tend  to  show  waiver  of  forfeiture,  where  the  premium  was 
■never  collected.*"*  (As  a  letter  of  insurer  not  being  a  waiver  of 
forfeiture,  see  Ann.  401.)  Where  the  collection  of  overdue  premium 
after  death  of  insured  by  agent  who  did  not  forward  same  to  the 
company  because  he  had  already  advanced  it  himself  was  testified 
to,  the  question  as  to  whether  the  insurer  waived  the  forfeiture  by 
receiving  the  premium  should  have  been  submitted  to  the  jury, 
as  it  might  have  been  believed  that  the  agent  was  protecting  the 
insurer  by  claiming  the  debt  was  due  him.*"' 

Estoppel  By  Oonaent  to  Assignment  of  Policy. — ^Under  Article 
4953,  of  the  Eevised  Civil  Statutes  of  1914,  providing  that  the 
policy  shall  constitute  the  entire  contract  between  the  parties,  and 
that  the  application  be  made  a  part  thereof,  an  insurer  consenting 
to  the  assignment  of  a  policy  by  the  insured  was  held  estopped  to 
contest  payment  of  the  renewed  policy  to  the  assignee  on  ground  of 
material  false  statements  in  the  application.*" 

Provisions  of  Policy  Against  Forfeiture. — ^It  is  held  that  a  re- 
newal of  a  policy,  containing  a  clause  providing  for  incontestabil- 
ity after  one  year,  revives  such  clause,  giving  it  effect  from  the 

410.  A  demand  for  payment  of  over-  woa  given  when  the  premium  wia  due 
due  premium  la  not  a  wstver  of  for-  for  tbe  purpose  of  eztendlnr  payniant 
felture  tor  nonpayment  at  maturity.  of  the  aame,  and  which  provided  tor  a 
where  the  policy  provided  that  the  full  forfeiture  of  the  policy  If  not  paid  at 
premium  should  be  considered  aa  earn-  maturity.  Is  not  a  waiver  of  the  right 
«d.— LauKhlln  v.  Fidelity  Mut.  Ufe  to  oasert  a  forfeiture.  Judgment  iT 
ABB'n,  18  8.  W.  *11,  S    W.  64e.  reversed.— Union  Cent.  Life 

411.  A  general  custom  of  an  In-  Ins.  Co.  t.  Wilkes,  it  a  W.  lOSS.  91 
«urance  company  not  to  treat  policies  Tex.  46S. 

ss  forfeited  by  nonpayment  of  pre- 
mium notes  at  maturity,  upon  which  414.  An  Insurance  company  by  ac- 
assured  relied,  will  not  prevail  over  the  ceptlns  part  cash  and  part  asaured's 
written  terms  of  a  contract  between  note  for  the  balance  of  the  premium 
the  parties. — Union  .Cent.  Life  Ins.  Co.  after  the  maturity  thereof,  waived  any 
V.  ChowDltiB.  iS  S.  W.  117.  forfeiture  of  the  policy  for  nonpay- 
4ia.  Where  the  contract  of  jnsur-  ment  at  maturity.^New  Tork  Life  Ins. 
ance  provides  that.  If  the  premium  Co.  v.  Smith,  41  S.  W.  BBS. 
notes    are    not    paid    at    maturity,    the 


lual    premium 

shall  be  considered  as  earned  and  pay-  <Mm  88  CMit.  DlK.  lnna*nMw  I  1D3I.) 

able    without    reviving    the   policy,    the 

fact  that  such  premium  notes  are  held  41S,     Under  Rev.  St.   IBII,  Art.  4SES. 

after  they  become  overdue,  and  their  the  insurer,  consenting  to  Bssigmment 
payment  demanded,  does  not  tend  to  of  lite  policy  by  Insured  held  estopped 
prove  a  waiver  of  forfeiture. — Union  to  contest  payment  of  renewed  pollo)' 
Cent.  Life  Ins.  Co.  v.  Chownlng,  ZS  S.  to  asslKnees,  on  ground  of  materW 
W.   117.  false  statements  In  application  for  In- 

surance.— State   Hut.    Life    Ins.    Co.    v- 
Rosenberry,    17S    S.   W,    TB7.  ],-. 
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date  of  renewal.*"  Such  an  incontestability  clause  tbough  inelnd- 
ing  fraud  is  held  not  contrary  to  public  policy.*"  Even  though  the 
incontestability  clause  is  of  uncertain  and  doubtful  meaning  the 
policy  is  rendered  incontestable  for  false  warranties  after  the  ex- 
piration of  the  time  stated.*"  Under  the  statntory  regulation  that 
all  policies  shall  be  incontestable  not  later  than  two  years  from 
date  except  for  non-payment  of  premiums,  a  policy  providing  for 
incontestability  after  one  year  from  date,  providing  the  premiums 
are  paid,  was  not  contestable  four  years  later  on  the  ground  that 
it  was  obtained  by  fraudulent  representations  of  the  insured  as  to 
his  health  and  habits.*"  In  a  ease  where  a  clause  providing  for 
incontestability  after  one  year  was  held  to  include  a  prior  clause 
that  it  should  not  take  effect  until  the  first  premium  was  paid  dur- 
ing insurability  it  was  no  defense  that  the  insured  had  never  been 
insurable,  where  the  first  year's  premium  was  paid,  insured  did 
not  die  during  that  year  and  no  steps  were  taken  to  avoid  the 
policy.*" 

RISKS  AND  CAUSES  OF  LOSS 

(Provisions  of  Policy  u  to  Liability. — Under  the  statute  (Art. 
4752,  Rev.  St.,  1914),  which  has  been  held  constitutional,"*"  re- 
quiring companies  to  state  in  a  single  provision  the  sum  payable 
on  the  insured's  death,  except  as  pertains  to  suicide  or  stated 
hazardous  occupations ;  a  clause  of  a  policy,  following  schedule 
stating  amount  of  insurance,  which  provided  that  half  only  should 
be  payable  if  death  occurred  within  six  months,  was  held  void.*™" 

400 — JROvlalmw  of  rollor  AfMlnst  Vm-  no  stepa  were  taken  to  avoid  It.  tt  waa 

ftUor*.   (Am  88  Cast.  DUf.  Xwaisuo*,  no  defense  that  Insured  had  never  been 

!  lose.)  insural)le.>-Id. 

41S.     A  renewal   of  a  Ufa  Insurance  480.     UnOer  Rev.  St.  1911,  Art.  iW. 

po)lcy,   containing   a   clause   provldlne  a   life   policy   provIdlnE-.    "This   policy 

that  It  shall  be  incontestable  after  one  shall  be  lnc9ntestable  after  It  has  been 

year,    revives    sucb    clause,    giving'    It  In   force  oii«  year,  providing  premiums 

effect  from  the  date  of  renewal. — State  have   been    duly    paid,"    w«s   not   con- 

Mut    Life  Ins.  Co.   v.    Rosenberry,    ITS  testable  four  years  after  it  wu  issued, 

3.   W.    7BT.  on  the  ground  that  It  was  obtained  by 

«7.     A  clause  In  a  life  policy  that.  fraudulent    representations    of    the   In- 

If   the  terms  of  the   contract  are  com-  sured    as    to    hla    health    and    use    Of 

piled    with.    It    shall    be    Incontestable  alcoholic  drinks. —Southern  Union  Life 

after    one   year   from    Its   date,    though  Ins.  Co.  v.  White,  188  8.  W.  ZE6. 
uncertain     and    of    doubtful     meaning. 

renders     the     policy    Incontestable    for  KSSKS  Ajn>  OAmnn  OV  MMM.    (BBS 

false   warranties,   after   the  expiration  flS    <JTO.   S74.) 
of  one  year.— Franklin  Ins.  Co.  v.  Vll- 

leneuve,    60    S.   W.   1014.  4S8— VrOTlBlans   of   VolKv   *■  «>    Uk- 

41B.    Clause  of  a  life  policy  provid-  UUty. 

ing  for  Incontestability  after  one  year,  4B0a.    Vernon's     Sayles'     Ann.     Civ. 

though   Including  fraud,  held   not  con-  St.   1S14,  Art,   1T4i.  sut>d.   3.  requlrtnr 

trary  to  public  policy. — American  Nat.  life   Insurance   companies   to    state  In 

Ins.  Co.  V.  BHggs.  156  S.  W.  909.      See  single    provision    sum    payable    On    In- 

28  Cent.  Dig.   Insurance,   i    1086.  sured's    death,    except    as    pertains    to 

41S.    A   clause   making  a  policy   in-  suicide    or    stated    hazardous    occupa- 

conteatable  after  one  year  held  to  In-  tlons,  la  not  violative  of  either  state  or 

elude  a  prior  clause  that  It  should  not  federal    Constitution. — American    Nat. 

Uke  effect  until  the  first  premium  was  Ins.  Co.  v.  Hawkins.  1S9  S.  W.  S30. 

paid  during  Insurability,  and  so  where  4aob.     Under   Vernon's   Sayles*   Ann. 

premiums  were  properly  paid  and  In-  Civ.   St.    19H,   Art.   17i!,   aubd.    S.   re- 

Bured  did  not  die  during  the  year,  and  quiring  life  Insurers  to  state  In  alogle 
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Snioide — (A)  In  Oeneral. — The  inaurer  may  lawfully  stipulate 
against  liability  for  the  death  of  the  insured  by  his  own  hand, 
whether  sane  or  insane.'^'  The  burden  of  proving  suicide  as  a 
defense  remains  on  the  defendant  throughout,*"  and  it  is  not  shifted 
by  the  verdict  at  the  coroner's  inquest."'  In  a  ease  where  a  cer- 
tificate provided  that  after  the  certificate  had  been  in  force  for 
five  years  it  should  thereafter  be  incontestable  for  any  cause  except 
for  non-payment  of  premiums  but  in  another  clause  of  such  cer- 
tificate it  was  provided  that  the  insurer  would  not  be  liable  if  the 
insured  died  by  his  own  hand,  it  was  held  that  suicide  after  five 
years  would  not  relieve  the  insurer  from  liability.*"  (See  Ann. 
421  for  facts  sustaining  the  defense  of  suicide.)  Where  the  policy 
provided  that  the  policy  became  void  if  the  insured  committed 
suicide  within  two  years  while  sane  or  insane,  an  instruction  to 
find  for  the  defendant '  was  not  erroneous,  where  the  contingency 
provided  for  occurred.*" 

(B)  EfFeot  of  Inaaiiity. — In  a  case  where  the  contract  warranted 
that  the  insured  wonld  not  die  by  his  own  act  within  a  certain 


provision  sum  pftysb1«  on  Insured's 
death,  clause  of  life  policy,  following' 
Bchedule  Htatlng  Hmount  of  Ineursjice. 

which  provided  that  half  only  should 
be  payable  If  death  occurred  within  six 
)nths,  held  void. — American  Nat.  Ina. 


Co.  ' 


.,  Ifl9  S 


'.   310. 


444— anloUa.    (Km  38  I 

ano*.  Si  11S8-1161.) 

W.  Deceased,  an 
year  before  hla  death,  took  out  a  policy 
of  110.000,  borrowlnB  the  money  to  pay 
the  premium.  The  night  before  hia 
death  he  was  found  slch  In  bed,  but 
apparently  cheerful.  The  next  momlni: 
he  waa  found  uneonBcloua,  The  phy- 
Blclan  who  waa  with  him  tea  titled  he 
died  of  morphine  poison.  In  his  room 
waa  an  unlabeled  bottle,  and  some 
empty  papers  In  which  powders  bad 
been  folded.  On  the  table  was  a  note 
asking  his  employer  to  telegraph  to 
a  certain  person  at  his  home,  with  the 
worda:  "I  have  ceased  to  be  a  man. 
I  have  broken  a  sworn  vow."  There 
was  some  evidence  that  he  might  have 
died  from  apoplexy.  Held,  that  re- 
covery on  the  policy,  as  asalnst  the  de- 
fense of  aulctde.  could  not  be  sustained. 
—Mutual  Life  Ins.  Co.  v.  Hayward,  34 
S.  W.  801,  I!  Tei.  Civ.  App.  392. 

4aa.  On  the  face  of  a  cerUncate  of 
lite  Insurance  was  a  clause  providing 
that.  If  the  certlflcate  should  be  In 
force  for  five  years,  It  should  there- 
after "be  Incontestable"  for  any  causa 
except  for   non-payment  of   dues;   and 


I   the  I 


I.  requirements  and  benefits."  ro' 
lerred  to  aa  a  part  of  the  contract,  ap- 
peared a  clause  that.  If  Insured  died  by 
hla  own  hand,  whether  voluntarily  or 
Involuntarily,  aane  or  Insane,  the  com- 
pany would  not  be  liable.     Hold,  that 


fluldde  by  Insured,  after  the  policy 
had  been  In  force  nve  years,  would  not 
relieve  the  company  from  liability.— 
lAitual  Reserve  Fund  Life  Ass'n  v. 
Payne.   32  S.  W.    IOCS. 

408.  A  life  Insurance  company  may 
lawfully  stipulate  agalnet  liability  for 
the  death  of  Insured  by  his  own  band, 
whether  aane  or  Insane. — Mutual  Re- 
serve Fund  Life  Aas'n  v.  Payne,  SI 
S.  W.  1063. 

404.  In  an  action  on  a  life  Inaur- 
snce  policy,  the  burden  of  proving  sui- 
cide aa  a  defense  remains  on  defend- 
ant throughout,  and  la  not  etilfted  by 
the  verdict  at  the  coroner's  Inquest — 
Mutual  Life  Ins.  Co.  v.  Hayward,  IT 
S.  W.   36. 

405.  In  an  action  on  a  lite  policy, 
the  burden  of  proof  Is  on  the  company 
to  show  that  Insured  came  to  his  death 
by  aulclde.— Mutual  Lite  Ins.  Co.  Of 
New  Torn  v.  Simpson.  iS  9.  W.  SIT, 
reversed  31  S.  W.  601. 

490.  In  an  action  on  a  life  inaurance 
policy,  provldtns  that  If  the  Insured, 
within  two  years  from  the  date  of  the 
policy,  "shall  commit  suicide,  while 
sane  or  Insane,  the  policy  shall  become 
void."  It  appeared  that  the  Insured. 
within  the  time  limited,  while  possibly 
Insane,  took  a  glass  dlah,  and  with 
aharp  edges  cut  his  arm,  aeverlng  an 
artery,  and  cut  a  gash  In  the  left 
breaat.  and  then  cut  his  throat,  causing 
his  death.  The  proof  of  loss  stated 
that  the  cause  of  death  waa  HUlddo. 
There  was  no  evidence  that  the  wounds 
were  Inflicted  Involuntarily,  and  not 
for  the  purpose  of  self-destruction,  or 
that  Insured  was  at  the  time  uncon- 
scious. Held,  that  an  Instruction  to 
And  for  defendant  was  not  error. — 
Parish  V.  Mutual  Benefit  Life  Ins.  Co.. 
48  a.  W.  IBS,  IB  Tex.  Civ.  App.  (67.  i 
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.  time,  and  it  was  shown  that  he  toot  hie  own  life  designedly,  within 
such  time,  but  at  the  time  his  reasoning  faculties  were  ao  impaired 
that  he  was  unable  to  understand  the  consequences  and  effect  of 
his  act  or  he  was  impelled  thereto  fcy  an  irresistible  insane  im- 
pulse, it  was  held  that  the  plaintiff  could  not  recover.**' 

(C)  Time  When  Liability  for,  BeginB.— In  a  case  where  a  policy 
waa  issued  with  a  rider  for  preliminary  short-term  insurance  to  the 
date  of  the  principal  policy,  on  the  same  terms  as  the  policy,  the 
"first  policy  year  within  the  meaning  of  the  suicide  clause,"  be- 
gan at  the  date  of  the  issuance  of  the  policy  with  the  short-term  in- 


EXTENT  OF  LOSS  AND  LIABILITT  OF 
INSUBER 

Amount  Payable  on  Death— <A)  Statntory  Begulations.— Under 
the  statute,  no  policy  shall  contain  a  provision  for  any  mode  of 
settlement  at  maturity  of  less  value  than  the  amounts  Insured  on 
the  face  of  the  policy,  plus  dividend  additions,  less  any  indebted- 
ness to  the  company  on  the  policy,  and  less  any  premium  that  may 
by  the  terms  of  the  policy  be  deducted.  (Art.  4742,  Rev,  St.,  1914.) 
It  is  further  provided,  however,  that  any  company  may  issue  a 
policy  promising  a  benefit  less  than  the  full  benefit  in  case  of  death 
of  the  insured  by  his  own  hand,  while  sane  or  insane,  or  by  fol- 
lowing stated  hazardous  occupations.    (Id.) 

(B)  Oase  Law. — Under  the  statute  just  quoted,  a  provision,  that 
if  the  insured  should  die  of  heart  disease  within  one  year  from  ita 
date  liability  would  be  limited  to  one-fourth  of  the  principal  amount 
named,  was  held  not  enforceable  and  presented  no  defense  to  claim 
for  full  amount.*'* 

DeductioiiB  and  Offsets. — Where  the  insured  dies  within  the  thirty 

surance  to  the  data  of  the  pr1nclpa> 
policy,  on  the  same  terniB  bb  the  pol- 
icy, the  "(IrHt  policy  year,  within  th» 
W7.     In  a  suit  on  a  life  policy,  where      meaning  of  the  suicide  clause,"  bstnin 

the  application,  which  was  made  a  part      at   the    date    of    the    Isauunce    of    the- 

of  the  policy,  contained  the  clause,  "I      policy  with   the   short-term   Insurance. 

also  warrant  and  agree  that  I  will  not      —American  Nat.  Ins.  Co.  v.  Thom[>sotl, 

die  by  my  own  act  within  the  period       181  S.  W.  SG4. 

of   two    years    from    the    Issuance    of  i 

said  policy."   and   deceased   deHlgnedly 

took  his  life  within  that  period,  plaln- 

tlfl    could    recover    If,    when    deceased 

toolc   his   life,   his   reason  Ins   faculties 

were  so  Impaired  that  he  wan  unable 

to    understand    the   consequenros    and 

effect  of  his  act.  or  was  Impelled  there-  4aa.     Under   Rey.   Civ.   St.  Art.    4T43. 

to  by  an  Irresistible  Insane  Impulse. —       subd.     3.     provision,     that     If     insureA 

Mutual   Life   Ins.   Co.    of  New  York   v.        should    die   from    heart   disease   within 

Walden.  26  8.  W.   1012.  one  year  from  Its  date  liability  woulA 

be   limited   to   one-fourth   of  principal 

448 — Tlaw  WIUDi  fdabllltf  for,  Beirins.  sum  named,  held  not  enforceable  and 
to  present  no  defense  to  claim  for  full 
amount, — First  Texas  State  Ins.  Co. 
V.   Bell,    184   a,  W.   S7T. 
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days  grace  allowed  for  the  payment  of  each  premium  the  beoe- 
fieiary  can  recover  the  amount  of  the  policy,  less  any  indebtedness 
accrued  thereon,*"  The  provision  in  the  policy  for  deducting  the  ■ 
unpaid  current  year's  premium  in  case  of  the  insured's  death  makes 
onnecessary  the  payment  of  such  premium  by  the  beneficiary  after 
such  death.**'  Notes  given  for  a  premium  with  interest  are  proper 
charges  against  the  amount  of  a  policy  where  such  policy  provides 
that  any  indebtedness  on  account  thereof  including  any  balance 
of  the  years  premium  shoiAd  be  deducted  in  any  settlement  of  the 
policy.**'  {See  Ann.  430  for  facts  showing  when  the  current  year 
provided  in  the  policy  begins.) 

NOTICE  AND  PROOF  OF  LOSS 


Necessity  of  Proofs  ot  Death. — Where  a  policy  requires  proofs 
of  death  as  a  condition  precedent  to  recovery,  there  can  be  no 
recovery  where  no  proofs  were  made,  and  there  was  no  waiver 
of  the  conditions,  nor  excuse  shown.**'  ***  *** 


430L  DndBT  a  policy  prortdlng'  for 
the  deauetlon  of  the  baUnce  of  dues 
for  the  current  year  of  Ineured'a  death, 
held  that  the  current  year  commenced 
on  October  1st.  not  on  January  lat. 
thougrh  insured,  after  paying'  a  quarter- 
ly premium,  thereafter  paid  actual  pre- 
miums for  one  year  from  January  lat, 
and  hence,  Insured  havlnK  died  in 
December,  the  company  w&a  antltled 
to  deduct  the  balance  of  the  premium 
for  the  year  ending-  the  following  Oc- 
tober._Fl(tellty  Mut.  Life  Ins.  Co.  of 
Philadelphia,  Pa.  v.  Zapp,  1«0  8.  W. 
139.  See  ZS  Cent-  DlK-  Insurance,  fi 
130T,  ISDS. 

481.  WThere  aa  Insurance  policy  pro- 
vided for  an  annual  premium  to  be 
paid  on  or  before  the  let  of  October, 
but  allowed  SO  days  grace  In  matclng 
such  payment,  during  which  time  the 
policy  should  remain  In  full  force,  and 
allowed  the  Insurance  company  to  de- 
duct from  the  face  of  the  policy,  upon 
approval  of  the  proofs  of  death  of  the 
insured  during  Its  continuance,  Buy  in 
debtedness  to  the  company  on  account 
thereof,  or  any  unpaid  premium  for 
the  current  year,  the  benefl clary.  In 
cose  the  Insured  died  at  any  time 
within  the  iO  days  allowed,  whether  the 
premium  was  paid  before  the  expira- 
tion of  such  days  or  not,  had  the  rlgiht 
to  recover  the  amount  of  the  policy. 
less  any  Indebtedness  accrued  thereon 
and  the  drat  year's  premium,  the  pro- 
vision for  deducting  the  unpaid  cur- 
rent year's  premium  In  case  of  the  in- 
sured's death  malting  unnecessary  the 
payment  of  such  premium  by  the  bene- 
flolary   after   such   death.— Aetna  Life 


Ins.  Co.  V.  Wlmberly.  lOS  8.  W.  ?7S. 
Judgment  reversed.  III  S.  W.  lOSS,  102 
Tex.  4S.  See  IS  Cent  Dig.  Insurance. 
11  1807,  1308. 

43a.  Under  a  Ufa  policy  providing 
that  any  Indebtedness  on  account  there- 
of including  any  balance  of  the  year's 
current  premium,  would  be  deducted 
In  any  settlement  of  the  polioy,  notea 
given  for  a  premium,  with  interest,  are 
a  proper  charge  against  the  amount  of 
the  policy. — Southwestern  Ins.  Co.  v. 
Woods  Nat.  Bank,  107  8.  W.  II*.  8e* 
tS  Cent.  Dig.  I^su^anc^  II  1S07-B. 


S98— «aoMslt7  o*  RMnntnt  or  Pioof 

Of  Bsath.    (Mm  SB  Omt.  Siff,  XBaor- 

auM,  {  1393.) 

43a.  Where  a  life  policy  required 
proofs  of  death  as  a  condition  preced- 
ent to  recovery,  there  can  be  no  re- 
covery, where  no  proofs  were  made 
and  there  was  no  waiver  of  the  condi- 
tions.—American  Nat.  Ins.  Co.  v,  Galll- 
more,    1R6   S.  W.   17. 

434.  TJnder  a  life  Insurance  policy 
maklnft  It  a  condition  precedent  to  re- 
covery that  proofs  of  death  be  furnish- 
ed as  required  therein,  a  failure  to 
furnish  auch  proofs,  without  claiming 
or  showing  any  excuse,  defeats  a  re- 
covery.—American  Nat,  Life  Ins.  Co, 
v.   Howell,   175   S.  W.   170. 

438.  Where  a  life  insurance  policy 
makes  It  a  condition  precedent  to  re- 
covery thereon  that  proofs  of  death 
be  furnished  In  accordance  with  the 
provisions  of  the  policy,  and  there  Is 
a  failure  to  furnish  such  proof,  and 
no  waiver  of  the  provision  Is  claimed. 
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Sufladenoy. — Certain  affidavits  were  held  to  constitute  sufficient 
proofs  of  death  of  the  insured,"' 

Effect  of  Statementa  and  of  Proofs  in  OeneraL— Where  the  at- 
torney for  the  beneficiary  sent  the  coroner's  finding  of  suicide  with 
the  proofs  of  death  to  the  insurer  it  was  not  held  an  admission  by 
the  beneficiary,  who  knew  nothing  of  the  corner's  investigation  or 
report  of  the  fact  of  suicide.*" 

Estoppel  or  Waiver  u  to  Phn^b  or  Defects  and  Objections — 
(A)  In  Oeneral. — After  receipt  of  priof  of  death  the  insurer  is 
charged  with  notice  of  any  discrepancieg  between  the  statements 
therein  and  those  in  the  application  and  it  will  not  be  heard  to 
say  that  its  agents  had  forgotten  what  the  application  contained."* 

(B)  Denial  of  Liability. — In  general,  where  an  insurer  denies 
liability  and  refuses  to  furnish  blanks  for  proof  of  death  it  can- 
not defend  on  the  ground  of  failure  to  furnish  such  proofs,"*  If 
the  insurer  contends  that  it  has  fully  discharged  its  liability  and 
refuses  to  accept  proofs  of  loss  or  it  is  shown  that  it  would  have 
ignored  them  had  they  been  received  it  is  unnecessary  for  insured 
to  show  that  proofs  of  loss  have  been  furnished  the  insurer."'  The 
fact  that  the  applicant  for  proofs  of  loss  had  not  been  appointed 
the  insured's  administrator  and  was  not  authorized  to  receive  pay- 
ment, did  not  prevent  the  refusal  of  the  insurer's  agent  to  furnish 
such  blanks  on  the  ground  that  there  was  no  liability  on  the  policy, 
from  operating  as'a  waiver  of  proofs  of  death.*" 

recovery   on  the  poltcy. — Metropolitan  be  heud   to  say   that  its   agents  had 

Life   InB.   Co.    v.   Wagner,    109    S.   "W.  forRotten    what    the    application    con- 

1120.      See  SS  Cent.   Dig.   Insurance,   i  talned. — Security  Mut.  Life  Ina.  Co.  v. 

1323.  Calvert,    100  8.   W.    1033,   ludK>neDt  re- 
versed   106    H.    W.    130.      See    28    Cent. 

nw     lYnof*  of  Vtmn     ■nfUnlannr    f«t»  Dig.   Insurance,    |]ia82-1390- 

tS  0*»t  IMr-  Xnannaoa,  |  1347.) 

480.     Affldavlta     held     to     constitute  BS»— (B)   DMilal  o(  U^Mlltj.     (U—  28 

sumclent  proofs  of  death  of  assured. —  Omt.   1Mb,   UinianM^   fll391i   13M.> 

National  Life  Ass'n  v.  Parsons.  ITO  S.  43*.     A       life       Insurance       company 

W.   loss.  ivhJch   denied   liability  and   refused  to 

1  furnish  blanks  for  proof  of  death  can- 

S80 — BXaot      Of      ■tatomaata      and      of  not    defend    an    action    on    the    policy 

Proota  IB  OMiaraL    (Mm  SS  Oint.  Dlr.  for   failure   to    furnish    proof   of  death. 

mannuuM,   H   ISBS-iaai.)  —American   Nat.   Ins.   Co.   v.    Bird.   174 

43T.     The  sending  to  Insurer  by  the  S.  W,   939, 

twnenclarys  attorney  with   the  proofs  440.     The   fact  that  witness,  at   the 

of    death    of    the    coroner's    flndlng    of  time  he  requested  blsuks  on  which  to 

suicide    1b    not    an    admission    by    the  make  proofs  of  death  In  order  to  perfect 

beneflclary,    who   knew   nothing   of   the  a    claim    on    a    life    Insurance    policy, 

coroner's  Investigation  or  report  of  the  had    not    been    appointed    Insured's   ad- 

faot   of    suicide. — De   Garcia   v.   Chero-  mlnlstrator,  and  was  not  authorized  to 

kee    Life    Ina.    Co.    of    Rome,    Qa.,    180  receive    payment,    did    not   prevent    the 

S.  W.   1B3.  refusal    of   Insurer's    agent    to    furnish 
blanks     for     proof     of     death     on     the 

568— ■■toppal   or  WalTsr  aa  to  Votto*  ground   that  there   was  no  liability   on 

and  rroofs  or  Dataota  and  Objaotlona.  the  policy  from  operating  as  a  waiver 

(A)  ImpUad  WalTW  la  OnsraL    (Saa  of  proofs  of  death.— Metropolitan  Life 

■8    Orat.    Big,    DurnranM,    f|     J3S&-  Ina.   Co.   v.   Oibtta,   78   H.  W.    398. 

13S0,    1400.)  441.     It  Is  unnecessary  for  Insured  to 

438.     An  Insurance  company,   on   re-  show    that    proofs    of    loss    have    been 

ceipt  of  proof  of  death,  Is  charged  with  furnished  to  the  company,  where  It  con- 

notlce    of    any    discrepancies    between  tends  that  It  has   fully  discharged  its 

the  statements  therein  and  those  con-  liability,    and    refuses    to    accept    such   \ 

talned  Id  the  application  and  wlH   not  proofs,    or    It    Is   shown    that   It   would  I  ^ 
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ADJUSTMENT  OF  LOSS 

Settlement  Between  Parties. — In  general,  all  that  is  required  to 
validate  a  compromise  on  a  policy  iB  that  the  beneficiary  under- 
stand the  settlement  and  that  the  insurer  act  in  good  faith  in  dis- 
puting the  claim.*'' 

Kecessity  of  OonBideration. — There  is  no  consideration  where  the 
beneficiary  relinquishes  part  of  the  insurance  on  a  contention  of  the 
insurer  not  made  in  good  faith  or  on  the  belief  that  it  was  well 
founded  or  presented  a  doubtful  question,  that  the  policy  was 
void.***  Where  there  is  no  consideration  for  the  release  of  lia- 
bility it  is  immaterial  whether  such  release  was  fraudulently  ob- 
tained or  whether  insured  knew  of  its  contents  or  failed  to  exer- 
cise reasonable  diligence  in  ascertaining  its  import.*" 

RIGHT  TO  PROCEEDS 

Policy  Payable  to  Insured,  His  Representatives  or  Estate. — The 
proceeds  of  a  life  insurance  policy  payable  to  the  executor,  admin- 
istrator or  assigns  of  the  insured,  becoming  a  part  of  his  estate  at 
bis  death,  may  be  disposed  of  by  his  will.**'  But  where  the  policy 
is  payable  to  the  heirs  of  the  insured  it  does  not  form  part  of  his 
estate  to  be  used  in  payment  of  his  debts. '*°  It  is  held  that  the 
word  "heirs"  in  a  policy  is  sufficient  to  enable  parties  proving 

have  Ignored  them  ha^J  they  been  re-  reasonable  dllig-ence  In  ascertaining 
celved.— Woodall  v.  Paclflc  Mut.  Life  IW  Import,  or  not. — Woodall  v.  Paclllc 
Ina.  Co,.  79  S.  W.  lOBO.  Hut.  Life  Ina.  Co.,  7S  H.  W.   10»0. 


OTO.  888.) 
B7»— Sattluust  BatWMB  Partlaa.   (Baa 

at    Oast.    Mr.    Inatttanoa,    S|    1417,  SB3 — woUbt   Pajabla   to   Uunzod,    Kla 

141B,>  KapraaantatlTaa,  oc  xatata. 

MS.     All  that  la  required  to  validate  **■.     Where   a   will    directs  payment 

a  comproTTilae  on  a  life  policy   la   that  of    testator'a    debts,    and    bequeatha    a 

the   l>aienclary   underaland   the   settle-  life    Insurance   policy,    payable    to    tea- 

ment  and  that  the  insurer  act  In  KOod  tator,     "his    executors,    admlnlstratora 

faith   In   disputing-  the   clalm.^MeDon-  or   aBslgna."    to   his    widow    and    child, 

aid  V,  Aetna  Life  Ins.  Co.  of  Hartford.  and  the  estate   becomes  Insolvent  dor- 

Conn..  1ST  8.  W.  lOOS.  liK  administration,   the  creditors   may 

448.     There    Is    no    consideration    for  resort    to    the    Insurance    fund    for    the 

the  acceptance  by  the  beneflctary  of  a  payment    of   their   claims, — Dulaney    t. 

life  poUcy  of  a   part   only  of  the   In-  Walsh,  37  S.  W.  616. 

Burance,     and     the     relinquishment     of  44a     A    policy    which    Is    payable    to 

the  balance,  where  made  In  settlement,  the  helra  of  assured  does  not  form  part 

on  a  contention  of  the  Insurer's  a^ent.  of  hla  estate  to  be  used  In  the  payment 

not   made  In  sood   faith   or  on   the  be-  of  hla  debla. — Hunins  v,  Thompson,  El 

llef   that  It   was   weU   founded  or   pre-  Tex.  7. 

aented    a    doubtful    question,    that    tho  447.     The    proceeds    of   a    life   Insur- 

poHcy    waa    void, — Northwestern    Nat,  ance   policy   payable   to   the   executor, 

Life  Ina.  Co.  V,  Blaalnsame.  SB  S,  W.  administrator,    or   aaslstis    of   the    In- 

819.  sured,   becoming  a   part   of  his   estate 

444.    Where   there   la   no   conaldera-  on  his  death,   may  be  disposed  ot  by 

tlon    for    the    release    of    liability    by  hla  will;  Hev.  St.  Art.  B334.   expressly 

insured,  It  Is  Immaterial  whether  such  recosnlzlng  the  rl^ht  of  every  compe- 

release  was   fraudulently   obtained   by  tent  peraon  to  devise  any  part  of  bla 

tho  Insurer,   or   whether   Insured   knew  estate. — Fletcher  v,  Williams.  M  8.  V, 

Of    Its    contents    or    failed    to    exercise  880.                                                                      i^ 
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heirship  to  take  the  proceeds  of  a  policy  as  against  creditors.*" 
The  heirs  of  the  insured  were  entitled  to  the  proceeds  of  a  policr 
payable  to  the  heirs  or  assigns,  it  not  having  been  assigned.***  In 
a  case  where  a  will  directs  payment  of  testator's  debts  and  be- 
queaths a  life  insurance  policy  payable  to  him,  "his  heirs,  adminia- 
trators  or  assigns,"  to  his  widow  and  child,  the  creditors  may  re- 
sort to  the  insurance  fund  for  the  payment  of  their  claims  in  case 
the  estate  becomes  insolvent  during  administration.*" 

Policy  Designating  Bmeftciary — (A)  Bights  of  Persons  Desig. 
nate(l  in  Oeneral. — A  partner  cannot  recover  on  a  policy  of  a  de- 
ceased partner  after  dissolution  of  the  partnership,  except  for  pre- 
miums paid  out  of  the  partnership  assets,  as  against  the  estate  of 
the  insured,*'"  A  wife  cannot  claim  the  proceeds  of  a  policy  of 
which  another  is  beneficiary  where  there  was  enough  other  insur- 
ance to  satisfy  a  contract  made  with  her  husband  before  his  death.**" 

(B)  Vested  Interest  of  Benefldary.— The  Supreme  Court  held  in 
an  early  case  that  in  the  case  of  a  policy  permitting  the  insured 
after  a  stated  period  to  withdraw  the  entire  equity  in  the  accumu- 
lations that  belonged  to  such  policy  in  cash,  the  insured  could  not 
make  such  withdrawal  where  his  wife  and  children  were  the  sole 
beneficiaries.*"     And  it  was  immaterial  that  the  insured  had  paid 

chase  other  incumbered  property,  th« 
husband  agreeing-  to  tajie  out  Bufflclent 
Insurance  to  pay  the  Incumbranoes,  tha 
carrying  at  Insurance  In  favor  of  hlB 
estate  and  an  only  child,  coheir  with 
the  wife,  constitutes  a  partial  per- 
formance of  the  agreement,  and  where 
all  of  the  husband's  Insurance  ajnoant* 
to  more  than  the  Incumbrances,  tha 
wife  cannot  claim  the  proceeds  of  a 
policy  of  which  another  Is  a  benvAc- 
lary. — Jones  v,  Jones,  Ht  8.  W.  28G. 


heirship  to  take  the  proceeds  of  a  pol- 
icy as  against  creditors. — HulUna  t. 
Thompson,   Bl   Tex.   T. 

449.  An  Insurance  policy  payable  to 
the  heirs  or  asslgna  of  Insured  could 
have  been  assigned  but  not  being  so 
asBlKned.  the  heirs  were  entitled  to  It 
on  the  death  of  Insured. — MuUlns  v. 
Thompson,    SI   Tei.   7. 

ME — Palloj     ll«dvn>tIiMr 


SM— (B>    ▼sated   ImUtmt   of   1 


4Sa  Where  a  partner  obtains  a  pol- 
icy of  insurance  on  his  life,  payable  to 
himself  and  his  partner,  or  their  ad- 
ministrators or  assigns,  the  premium 
on  which  Is  paid  out  of  the  partner- 
ship asHets.  and  afterwards,  on  the  dis- 
solution of  the  partnership,  conveys 
all  hla  Interest  In  the  Arm  property  to 
his  partner,  and  afterwartJa  dies,  the 
continuing  partner  having  no  Interest 
In  the  life  of  Insured  at  the  time  of 
the  latter's  death,  cannot  recover  on 
the  policy,  ea  against  the  estate  of  the 
Insured,  but  has  a  right  to  reimburse- 
ment from  the 'proceeds  of  the  poUcy 
(or  the  premiums  paid  by  the  Arm. — 
Cheeves  v.  Anders.  28  S.  W.  ZT1. 

460.  In  an  action  by  the  beneficiary 
of  an  insurance  policy,  the  proceeds 
of  which  were  claimed  by  the  wife  of 
the  insured,  under  an  agreement  where- 
by the  wife  agreed  to  convey  the  home- 
stead  to   enable   the   husband   to   pur- 


r  the  t 


I   of  i 


life."  and  agreed  to  pay  the  a 
Bald  insurance  "to  tha  assured,  under 
this  policy,  to-wit,  A.  M.  I.,  wife,  and 
M.  C.  C,  daughter,  of  aald  I.,  and  his 

of  the  death  during  the  continuance  ot 
thla  policy  of  the  said  person  whose 
life  Is  Insured."  It  was  provided  that 
upon  the  completion  of  a  stated  period 
without  tha  termination  ot  the  policy 
■■by  lapse  or  death"  the  accumulations 
apportioned  to  the  policy  should  se- 
cure ■'to  the  assured"  one  of  flvo  ben- 
efltB.  at  the  option  of  the  assured,  one 
of  which  was  "to  withdraw  the  entire 
equity  In  the  accumulations  that  be- 
long to  this  policy  In  cash."    Held  that. 


jcplrs 


could  not  elect  to  withdraw  said 
■■equity,"  as  hlB  wife  and  children  were 
the  sole  beneficiaries. — New  Torii  LIf* 
Ins.  Co.  v.  Ireland,  17  S.  W.  817. 


■i^^ 
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the  premium  and  had  posBession  and  control  of  the  policy  and  that 
his  wife  and  children  had  no  knowledge  of  it."' 

(C)  Ohan^e  of  Beneficiary.— In  general  the  holder  of  a  policy 
has  the  power  to  direct  that  his  children  shall  share  in  the  proceeds 
thereof,  if  he  plainly  designates  the  funds  to  be  shared,  the  per- 
sons who  shall  partake  of  the  same  and  the  amount  of  proportion 
each  person  shall  receive.***  An  insurer  is  bound  by  an  endorse- 
ment on  the  policy  of  a  different  beneficiary,  even  though  the  re- 
quest to  do  so  was  not  made  on  the  form  provided  by  it.*" 

(D)  Death  of  Beneficiary.— A  policy  payable  to  the  wife  of  the 
insured  if  living,  and  if  not  living,  to  his  heirs,  administrators  and 
assigns,  be(»me,  on  the  death  of  the  insured  after  that  of  his  wiife, 
a  part  of  his  estate.'** 

(E)  Bights  of  OreditOTB. — ^Under  the  statute  of  a  foreign  state 
limiting  the  amount  of  insurance  which  the  wife  may  be  entitled  to 
as  against  his  creditors  it  was  held  that  the  creditors  were  only  en- 
titled to  such  proportion  of  the  insurance  as  the  premiums  in  excess 
of  the  amount  stated,  made  when  the  insured  was  insolvent,  bear  to 
the  entire  amount  of  premiums  paid.***  It  was  further  held  in  this 
case  that  the  right  of  creditors  to  such  excess  insurance  does  not  de- 
pend on  whether  the  present  claims  of  creditors  are  those  they  held 
when  he  paid  such  premiums  or  whether  the  present  creditors  then 
held  claims  against  him,  where  the  indebtedness  had  been  shifted 

4M.  It  waB  Immatarlftl  that  I.  had  living,  th«n  to  his  eiscutors.  ftdtnlo- 
pald  the  premium,  and  liad  poBseBsloii  latrators,  and  asalgna,  became,  on  th* 
and  coiftrol  of  the  policy,  and  that  hla  death  of  aaaured  after  that  of  hia 
wife  and  children  had  no  knowladse  of  wife,  a  part  of  hla  eatate,  to  be  ad- 
it.— New  York  Life  Ina.  Co.  v.  Ireland,  mlnlaterad  according  to  the  terraa  of 
17  a.  W.  817,  his  will..— Sehumaoher  v.  Schumacber, 
76   B.   W.   EO. 

StO— (■)  Mfhta  of  oradttDiB, 

408.    WTiere  an  Insurer  agreed  to  and  Mfl.     Manaf.   Dig,   Ark.    i    4623.   au- 

mada  an  indorsement  on  the  poller.  thorlzinK  Insurance  on  one's  life  for 
naming  the  first  benell clary's  slater  as  the  beneflt  of  his  wife,  which  shall  be 
the  beneficiary.  It  waa  bound  by  It,  payable  to  her  free  from  the  claim*  of 
even  thouith  the  requeat  to  do  so  was  bis  creditors,  provided  that  Buch  ezemp- 
not  made  on  the  form  provided  by  It.  tlon  shall  not  apply  where  the  amount 
— American  Nat.  Ins.  Co.  v.  Bumslde,  of  premium  annually  paid  out  of  tha 
ITS  S.  W.  1(9.  funds  of  the  husband  shall  exceed  ISOO 

4M.  The  holder  of  a  ll^e  Insurance  limits  the  amount  only  which  one  In- 
policy  has  the  power  to  direct  that  hla  solvent  or  financially  embarrasaed  mav 
children  ahalt  share  the  proceeds  there-  so  expend  In  premiums:  and  creditors 
or.  If  he  plainly  deslgnatea  the  funds  of  Insured,  who  pays  a  greater  amount 
to  be  shared,  and  the  persona  who  shall  of  annual  premium,  which  la  a  reason- 
partake  of  the  s^roe,  and  the  amount  able  provision  according  to  hla  oondl- 
or  proportion  each  person  shall  receive.  tlon  In  life,  are  entitled,  aa  giKalnst 
—Clausen  v.  Jones,  4B  B.  W.  183,  18  the  wife,  to  such  proportion  only  of 
Tex.  Civ.  App.   37R.  the  Insurance  aa   the  paymenta  In   ex- 

cess  of   1300   per   year,  made  when    he 
sot     (P>    Daatli   of   BamaflolaTy.     (■••      waa    Insolvent    or    financially    embar- 
ae    OMit.    Dltr-    Inatinuuw.    jl    147a.      raaaed,   bear  to   the  entire  amount  of 
1474.)  premiums  paid.— Red  River  Nat.  Bank 

V.  De  Berry,  105  8.  W.  998,  See  !8 
Cent.  Dig.  Insurance,  II  1479,  1481. 
1482. 


.gk 
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frequently.*"'  The  right  to  dower  of  the  wife  in  such  a  case,  in 
the  absence  of  special  conditions  is  not  to  be  considered  on  the 
question  of  whether  his  financial  condition  is  such  that  under  this 
foreign  statute  he  may  not,  as  against  creditors,  pay  more  than  the 
specified  amount  of  premiums."* 

Policy  for  Benflflt  of  Creditor. — The  rule  is  that  the  creditor  who 
insures  the  debtor's  life  as  security  is  entitled  in  the  event  of  the 
latter's  death  to  recover  the  amount  of  his  debt  with  interest  at 
six  per  cent  and  the  amount  of  premiums  paid  by  him,*"  *"  The 
creditor's  right  to  the  proceeds  is  superior  to  the  right  of  the  widow 
and  minor  children  who  claim  the  proceeds  in  lieu  of  homestead 
and  other  exemptions,  the  estate  being  insolvent,*'*  and  this  is  the 
ease  although  the  probate  court  sets  aside  a  certain  pttrtion  of  the 
insurance  in  lieu  of  the  exemptions  stated.""  To  the  extent  of  the 
creditor's  claim  the  proceeds  are  not  subject  to  the  jurisdiction  of 
the  probate  court.*''    The  creditor  need  not  show  an  assignment  to 


407.  The  rl^tit  of  credltorB  Of  In- 
sured to  Insurance  OD  hiB  life  In  favor 
of  his  wife,  derived  from  premiums  In 
exceSB  of  1300  per  year,  the  amount 
limited  by  Manst.  DiK.  Ark.  I  4S2S, 
in  case  of  one  not  free  from  Unanclal 
embarrassment,  does  not  depend  on 
whether  the  present  claims  of  cred- 
itors 4re  those  they  held  when  he  paid 
such  premiums,  or  on  whether  tb« 
present  creditors  then  held  claims 
against  him,  he  having  at  all  times 
been  so  largely  Indebted  to  some  one 
or  other  that  he  would  have  proved 
Insolvent  had  he  been  forced  to  meet 
his  liabilities,  and  such  contlnuInK  In- 
debtedness bavins  been  merely  shifted 
from  one  creditor  to  another,  or  from 
one  form  of  Indebtedness  to  another. 
^Red  River  Nat.  Bank  v.  De  Berry, 
106   &.  W.    S98. 

408.  In  the  absence  of  special  con- 
ditions of  m  health,  Imminence  of 
death,  or  other  possible  facts,  the  rlKht 
to  dower  of  the  wife  of  one  who  effects 
Insurance  on  his  life  in  her  favor  Is 
not  to  be  considered  on  the  question 
of  whether  his  financial  condition  la 
such  that  under  Mansf.  Dig.  Ark.  I 
1823,  he  may  not,  as  against  his  cred- 
itors, pay  more  than  1300  annual  pre- 
miums—Red River  Nat,  Bank  v.  De 
Berry,    lOE   S.  W.    988. 

SSI — Xdfs  VnUoT  for  Bsnaflt  of  Orad- 
itor. 

4«9.  Where,  after  an  account  stated, 
the  creditor  Insured  the  debtor's  life 
as  security,  the  creditor.  In  the  event 
of  the  debtor's  death,  could  only  re- 
cover on  the  policies  the  amount  of 
his  debt  and  Interest  at  S  per  cent,  and 
the  amount  of  premiums  paid  by  him. 
— Stacy   V.   Parker.   132    S.  W.   B32. 

470.  A  debtor  procured  his  life  to 
be  Insured  for  the  benflt  of  a  creditor, 
to  whom  the  policy  was  made  payable. 


The  application  waa  signed  by  both 
debtor  and  creditor,  and  the  premiums 
were  paid  by  the  creditor.  Held,  that 
the  creditor  was  entitled  out  of  the 
proceeds  of  the  policy  only  to  the 
amount  of  his  debt  and  disbursement 
— Ooldbaum  V.  Blum,  IG  S,  W.  5(14. 

471.  In  an  action  by  an  administra- 
trix against  a  life  Insurance  company 
and  another  on  a  policy,  the  proceeds 
of  which  have  been  paid  to  the  Iktter 
under  a  clauae  making  the  same  pay- 
able to  him  as  creditor  "as  his  inter- 
est may  appear,  otherwise  to  the  exe- 
cutors or  assigns  of  the  insured." 
where  plaintiff  claims  the  creditor  had 
no  interest  therein  at  the  death  of  tha 
Insured,  the  burden  is  on  her  to  show 
to  what  extent  the  debt  had  been  paid. 
— Andrews  v.  Union  Cent.  Life  Ins.  Co., 
44  S.  W.  SlO,  Judgment  reversed  ED  8. 
W.  B72.  92  Tei.  GS4. 

47fl.  The  fact  that  a  deceased  hus- 
band was  Insolvent  and  the  probate 
court  has.  In  Ueu  of  homestead  and 
other  exempt  property,  set  aside  to  th» 
surviving  wife  and  minor  children 
a  certain  portion  of  the  proceeds  of 
her  husband's  life  Insurance  policy, 
confers  no  rights  superior  to  those  of 
a  creditor  to  whom  the  policy  was 
made  payable  as  his  Interest  might 
appear. — Andrews  v.  Union  Cent.  L.lfe 
Ins.  Co..  i4  a.  W.  610,  Judgment  re- 
versed 60  S.  W.  67i,  92  Tex.  B84. 

473.  Where  a  life  Insurance  policy  . 
Iq  payable  to  a  creditor  of  Insured  as 
his  Interest  may  appear,  otherwise  to 
Insured's  executor,  and  the  creditor 
holds  the  policy  as  collateral,  his  right 
to  the  proceeds  thereof  la  superior  to 
the  right  of  the  widow  and  minor  chil- 
dren of  Insured,  who  claim  the  pro- 
ceeds In  lieu  of  homestead  and  other 
exemptions,  the  estate  being  Insi 
To  the  extent  of  the  creditor's 
the  proceeds  of  the  policy  are  no 
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himself  where  the  policy  is  payable  to  him  and  he  holds  it  as  col- 
lateral as  in  such  case  he  is  the  absolute  owner. *^'  Where  the  plain- 
tiff claims  that  the  creditor  had  no  interest  in  the  policy  at  the 
death  of  the  insured  the  burden  is  on  him  to  show  to  what  extent 
the  debt  had  been  paid.*^' 

Aa>igii«e  of  Policy  Before  Loss. — A  transfer  of  a  policy  by  a 
debtor  to  a  creditor,  having  no  iuBurable  interest  in  the  former's 
life,  operates  only  as  a  mortgage  to  secure  the  debt,  interest  and 
premiums  subsequently  paid.*'"  A  wife  is,  after  divorce,  entitled  to  - 
a  lien  on  a  policy  on  the  life  of  her  husband  assigned  to  her  during 
their  marriage,  for  premiums  paid  by  her.*'*  In  a  case  where  a 
policy  payable  to  insured's  estate  was  assigned  to  his  partner  to  the 
extent  of  such  an  interest  as  the  partner  might  have  when  the 
policy  became  a  claim  and  the  insurer  before  issuing  the  policy 
notified  the  insured  and  his  partner  that  it  did  not  issue  policies 
baaed  on  the  insurable  interest  of  a  partner  in  the  life  of  a  co- 
partner, it  was  held  that  the  interest  of  the  co-partner  on  the  death 
of  the  insured  was  the  amount  which  the  insured  then  owed  him.*'* 

Where  tiie  BemeAciary  Has  No  Iiuarable  Interest  the  Hehv  May; 
Recover. — The  heirs  of  the  insured  can  recover  on  a  policy  in  pref- 
erence to  a  beneficiary  where  the  latter  has  no  insurable  interest 
and  his  father  paid  the  first  premium  and  was  to  pay  the  pre- 
miums thereafter.'" 

Policy  as  Oommunity  Property — (A)     In  General. — A  policy  on 

Ject  to  the  JurlBdlctton  of  the  probate  became  a  claim.     Insurer  before  lasu- 

court.     Judgment  41  S.  W.  fllO,  revere-  lag  the  policy  notified  Insured  and  hia 

ed.^^Andrews  v.  Union  Cent.  Life  Ine.  copartner  that  It  did  not  Issue  pollclea 

Co.,   ED  8.  W.   5TZ,  91  Tex.  GS4,     >  based    on    the    Insurable    interest    of   a 

474.  Wbere  an  Insurance  policy  la  partner  In  the  life  of  his  copartner. 
payable  to  a  creditor  of  Insured  aa  Held,  that  the  Interest  of  the  copartner 
his  Interest  may  appear,  othernlse  to  In  the  policy  on  the  death  of  Insured 
Inaured'a  executor,  and  the  creditor  was  the  amount  which  insured  then 
holds  the  policy  as  collateral,  and  haa  owed  him. — Smith  v,  Heasey,  1S4  B.  W. 
paid  the  premiums  thereon,  he.  In  order  266.  See  28  Cent.  Dig.  Insurance,  II 
to  recover,  need  not  show  any  asslrn-  14B2,  1476.  1481.  11BG. 
ment  of  It  to  Mm.  as  he  Is  the  abso- 
lute owner. — Andrews  v.  Union  Cent.  477.  A  wife,  paring  premiums  on  a 
Life  Ina.  Co.,  GS  S.  W.  103t.  policy  on  the  life  of  her  husband  U- 
slirned  to  her  by  the  husband  during 
5W— Aarign—  of  FoUoT  ■•for*  lew.  the  existence  of  the  marriage  relation, 

(>«•  as  Cant.  Mk.  loBnTamoa,  t|  146S,  la,  on   the  divorce  of  the  parties,  en- 

147«a478,  14el,  1489,  148fi.>  titled  to  a  hen  on  the  policy  for  such 

,  premiums.— Hatch   v.  Hatch,   BD  B.  W. 

«7B.     A   transfer   of   a  policy   of   life  41J,  SE  Tex.  Civ.  App.  ST8. 
Insurance  by  a  debtor  to  a  creditor  hav- 
ing no  Inaurable   interest   In   the  debt-  BaoeflolBzy    KavlBg    ao    UunnbU    b. 
or's  life,  operates  only  as  a  mortgage  ta»«t,  Mair*  Xar  BaooTar. 
to   secure   the   debt   and   Interest   and 

premiums  subaequently  paid  by  the  4TB.  W^here  the  beneflclary  of  a  life 
creditor  and  Intereat,  and  to  that  ex-  Insurance  policy  had  no  Insurable  In- 
tent Is  valid. — Harde  v,  Oermanla  Life  tereat,  and  the  father  of  auch  bene- 
Ins.  Co.,  IG3  S.  W.  tst.  See  28  Cent.  llclary  paid  the  first  annua]  premium. 
Dig,  IiiBUrance,  91  14E2-14SG,  and    was   to  pay    the   premiums    tbere- 

470.  A  life  policy  waa  made  payable  after,  the  heira  of  the  assured  can  re- 
to  Inaured's  estate.  Insured  assigned  cover  the  money  due  on  the  policy  on 
the  policy  to  his  copartner  to  the  ex-  his  death.  In  preference  to  auch  bens- 
tent  of  auch  an  Intereat  as  the  co-  llclary. — Hay  her  v.  Manhattan  Ufa 
partner   might   have   when   the   policy  Ine.  Co..   27   S.  W.   124.                       i  ^ 
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the  life  of  the  husband  is  not  part  of  the  community  estate,""  and 
a  wife  cannot  claim  it  even  though  the  premium  is  paid  out  of  their 
fiommunity  estate,  unless  the  payments  are  made  with  intent  to 
defraud  her.'*'  •"  A  policy  on  the  life  of  the  wife,  payable  to  the 
husband  is  his  separate^  property,  and  not  community  property.'^* 
A  wife  cannot  recover  either  the  policy  or  premiums  paid  by  her 
husband  for  the  benefit  of  hie  children  by  his  first  marriage,  even 
where  the  premiums  were  paid  out  of  the  community  funds  of  the 
second  marriage,  where  there  was  no  intent  to  defraud  the  wife.*** 
(B)  After  Divorce. — After  divorce  a  wife  cannot  recover  of  in- 
surer because  community  funds  were  used  in  paying  premiums  on 
the  husband's  policy.***  And  a.  judgment  of  divorce,  adjudging 
personal  property  to  belong  to  the  community  estate,  does  not  give 
the  wife,  after  divorce,  any  interest  in  a  policy  on  the  husband's 
life.*" 

PAYMENT  OR  DISCHAEGE,  CONTRIBUTION 
AND  SUBROGATION 


Interest  on  Amount  of  Loss. — Interest  is  properly  assessed  against 
the  insurer  on  the  amount  of  a  policy  from  the  time  proof  of  death 
is  received  until  the  money  is  tendered  into  court  but  it  is  not 
proper  to  allow  it  up  to  the  time  of  trial.**"    However,  a  tontine 


m.  The  rlKht  to  the  proceeds  of  aji 
Insurance  policy  oa  tlie  life  of  the  wife, 
payable  to  the  husband.  Is  his  separate 
property,  and  not  community  property. 
Judgment  81  B.  W.  fiSZ,  reversed. — 
Uartin  v.  McAllIater,  6S  B,  W.  611,  »* 
Tex.  667. 

480.  An  iDSuDUice  policy  on  the  Ufe 
of  the  husband  is  no  part  of  the  com- 
munity estate  of  a  husband  and  wife. 
— Jones  V.  Jones,  14S  S.  W.  !t5. 

481.  A  wife  cannot  claim  the  pro- 
ceeds of  an  Insurance  poUcy  on  the 
life  of  her  husband,  even  thouKh  the 
premium  be  paid  out  of  their  com- 
munity estate — -unless  the  payments 
are  made  with  Intent  to  defraud  her. — 
Id. 

488.  Evidence  held  to  support  a 
flndlng  that  the  use  by  a  hustrand  of 
community  funds  of  his  second  mar- 
rlace  to  pay  premiums  on  a  llfs  poUcj' 
In  favor  of  the  children  of  his  first 
maiTlaee  was  not  with  intent  to  de- 
fraud his  second  wife. — Rowlett  v. 
Ultchell,  114  S.  W.  84G. 

488.  The  wife  after  the  husband's 
death,  cannot  follow  and  recover  com- 
munity funds  lawfully  disposed  of  by 
the  husband  for  other  purposes  than 
the  benefit  of  the  community  estate, 
.and  hence,  where  a  husband  procured 
a  life  poller  for  the  heneflt  of  hla 
children   by  a  flrst  marrlfK«,   tf  they 


survived  him,  and,  after  his  second 
marrlsse,  continued  to  pay  premiums 
thereon  from  community  funds  of  the 
second  maTrlftfre  without  Intent  to  de- 
fraud the  wife  and  without  ohanglnK 
the  beneficiaries,  the  wife  could  not  re- 
cover any  of  the  premiums  paid  or 
proceeds  of  the  policy. — Id. 

484.  After  divorce,  wife  cannot  re- 
cover of  Insurer  because  community 
funds  were  used  In  paying-  premiums 
on  husband's  life  policy. — Northwest- 
am  Hut.  Life  Ins.  Co.  v.  Whiteselle, 
18B  8.  W.  2S. 

485.  Judgment  of  divorce,  adjudg- 
ing' personal  property  to  belong  to 
community  estate,  does  not  give  wife, 
after  divorce,  any  Interest  In  policy 
of  husband's  life. — Id. 


4B0.  Interest  was  properly  a 
against  a  life  Insurance  company  on 
the  amount  of  a  policy  from  the  time 
proof  of  death  was  received  until  the 
money  was  tendered  into  court,  hut 
Improperly  allowed  up  to  the  time  of 
trial. — Southwestern  Ins.  Co.  v.  Woods 
Nat.  Banic,  107  S.  W.  111.    See  28  Cent 
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dividend,  becoming  by  the  terme  of  a  policy  a  part  thereof,  does 
not  bear  interest.*'^ 

Uode  and  SofiSdeooy  of  Payment, — Where  the  beneficiary  retains 
a  check  for  the  amount  doe  sent  by  the  insnrer,  withont  objection, 
except  an  unfounded  one  that  it  was  insufficient  in  amonnt,  this 
constituted  a  sufficient  tender  and  prevented  the  recovery  of  in- 
terest."* 

BeooT^y  of  Payment.— An  insurer  is  not  entitled  to  recover  back 
money  paid  because  of  a  mistake  due  to  its  ignorance  of  the  facts.*** 

Release  <»:  Disoharge  from  Liability. — A  release  from  liability  is 
not  binding  where  it  is  procured  by  an  adjuster  who  fraudulently 
represents  that  the  policy  was  void  because  it  had  not  been  de- 
livered while  the  insured  was  in  good  health.*** 

Damages  for  Befnsal  of  Payment — Losses  Shall  Be  Paid  Promittly 
<A) — Statutory  B^nlations. — In  all  cases  where  a  loss  occurs  and 
the  insurance  company  liable  therefor  shall  fail  to  pay  the  same 
within  thirty  days  after  demand,  such  company  shall  be  liable  to 


487.  A  tODtlne  dividend,  b«comiDK 
by  the  terms  of  a.  policy  a  part  there- 
of, does  not  ba&r  Intereat. — ^tevena  v. 
Qerman  Life  Ins.  Co.,  S£  S.  W.  azi.  i( 
Tex.  Civ.  App.  1E6. 

6M — Hod*  and  RnlBalaiioy  of  FaTinMit. 
{■••  as  Oant.  Dlf.  nurarancw,  K  14U, 
i4»a.} 

ttS.  Where  an  Insurance  company 
sent  to  a  baDetlclary  under  a  policy  a 
check  for  the  amount  due,  which  she 
retained  without  objection,  except  an 
unfounded  objection  that  It  was  In- 
•ufflclent  In  amount,  this  constituted 
a  auHldent  tender,  and  prevented  the 
recovery  of  Interest. — Fidelity  Mut. 
Life  Ins.  Co.  Of  Philadelphia.  Pa.,  v. 
Zapp,  160  S.  W.  1S9.  See  28  Cent.  DlK. 
Insurance,  f  I4S4. 


I.  fl  IBOO,  1001.) 


489.  An  Insurance  company  held 
not  entitled  to  recover  back  money 
paid  because  of  a  mistake  due  to  Ita 
Ignorance  of  facte. — Kansas  City  Life 
Ins.  Co.  V.  Blackstone,  Its  S.  W.  TOE. 
Bee  IS  Cent.  Dls.  Insurance,  li  1600, 
1601. 


e.) 

480;  A  release  procured  by  an  Insur- 
ance adjuster  of  a  claim  on  a  Ufa  pol- 
icy by  fraudulently  representlDg  that 
the  policy  was  void  because  not  hav- 
ing- been  delivered  In  the  good  health 
of  the  insured,  would  not  be  binding-. — 
Northwestern  Life  Ass'n  v,  Flndley,  (8 
a.  W.  BSE. 


491.  Where  the  beneficiary  under  a 
policy  of  life  Insurance,  after  death  of 
the  Insured,  demanded  the  amount  of 
the  policy,  and  refused  the  amount 
Dfrered  by  the  Insurer,  and  began  suit 
for  and  recovered  the  amount  of  the 
policy  she  was  entitled  to  attomeya' 
fees, — First  State  Ins.  Co.  v.  Jlmlnei, 
183  8.  W^.  SGS.  See  28  Cent.  Dls.  In- 
auTsnce.  I  HAS. 

499.  Rev.  St.  189S,  Art.  3071.  au- 
thorizing the  recovery  of  penalty  and 
attorney's  fees  Id  an  action  on  a  policy. 
having  been  repealed  by  Acts  31st  Ler. 
ch.  108,  par.  (9.  and  the  penalty  clause 
of  such  act  having  no  application  to 
assessnient  companies,  platntlft  could 
not  recover  penalty  and  attorneys'  fees 
In  an  action  on  an  assessment  policy; 
the  cause  of  action  accruing  after  such 
repeal. — National  Life  Ass'n  v.  Hagel- 
steln,  ISS  8,  W.  363.  See  £8  Cent.  Dig. 
Insurance,    I   I«S8. 

■  493.  Rev.  8t.  1896.  Art.  3671.  pro- 
vides that.  If  a  life  Insurance  com- 
pany liable  for  a  loss  falls  to  pay 
It  within  the  time  speclned  in  the 
policy  after  demand,  the  company  shall 
be  liable,  in  addition  to  the  amount  of 
the  loss,  for  12  per  cent  damages,  to- 
gether with  reasonable  attorney'a  fees 
for  the  collection  of  the  loss.  Held, 
that  where  the  attomeya  of  the  bene- 
n  clary,  under  certain  policies,  after 
proofs  of  death,  -wrote  defendant  a 
letter  directed  to  Its  home  ofBce,  noti- 
fying It  that  the  policies  had  been 
placed  In  their  hands  for  collection, 
and  that,  as  the  statutes  provided  for 
attorney's  fees  and  a  penalty  In  case 
of  suit,  the  attorneys  thought  It  was 
fair   to   notify   defendant   and  request 
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pay  the  insured  in  addition  to  the  amount  of  loss  twelve  per  cent 
damages  on  the  amount  of  suuh  loss  together  with  reasonable  attor- 
ney's fees  for  the  collection  of  such  loss.     (Art.  4746,  Rev.  St.  1914.) 

(B)  Ohan^  in  Law. — The  original  law  imposing  twelve  per 
cent  damages  and  attorney 's  fees  for  failure  to  pay  a  loss  promptly 
was  passed  in  1874  and  was  included  in  the  Revised  Statutes  of 
1895  as  Article  3071."°  It  was  applicable  to  life  and  health  insur- 
ance companies  only  and  made  such  companies  liable  to  the  dam- 
ages mentioned  when  they  failed  to  pay  the  amount  of  the  policy 
"within  the  time  specified  in  the  policy."  Article  4746  of  the  Re- 
vised Statntes  of  1914  includes  life,  accident  and  health  insurance 
companies  and  makes  such  companies  liable  for  the  damages  when 
they  shall  fail  to  pay  a  loss  "within  thirty  days  after  demand 
therefor."  Article  3071  of  the  Revised  Statutes  of  1895,  authoriz- 
ing the  recovery  of  damages  and  attorney's  fees  for  failure  to  pay 
within  the  time  specified  was  held  not  to  apply  to  accident  insur- 
ance companies,*" 

(0)  As  to  OonBtitittionality  of  Law. — The  law  making  an  in- 
surer, failing  to  pay  a  loss  within  the  time  specified  in  the  statute, 
liable  to  twelve  per  cent  damages  and  reasonable  attorney's  fees, 
is  constitutional.'"  "*'  ""  Such  a  law  is  not  in  violation  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
when  applied  to  a  foreign  insurance  company,  as  denying  such  com- 
pany the  equal  protection  of  the  laws.'*'  ""  ""'  '"*    Neither  is  it  nn- 


payment  In  «dva.nce  of  Utlsatlon,  such 
latter  constituted  a  suRlclent  demand. 
and.  the  policy  sued  on  not  bavins 
been  paid  according  to  Ita  terms,  plain- 
tiff waa  entitled  to  recover  damae;eB 
and  attorney's  fees. — penn  Hut.  Life 
Ina.  Co.  V.   Maner,   IDS  8.  W.  1084,  101 
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the 
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clary's  rig-ht  to  damage ■  and  attor- 
ney's fees  aa  provided  by  Rev.  St.  1896. 
Art.  30T1.  became  a  part  of  the  prin- 
cipal claim,  which  waa  not  affected  by 
the  fact  that  the  attorneys  for  the 
Insurance  company  offered  to  pay  the 
amount  of  the  policy  and  S  per  cent. 
Interest  before  suit  broaght. — Id.  See 
28   Cent.   Dig.    Insurance,    I    1498. 

4SS.  Rev.  St.  1896,  Art.  30TI.  pro- 
vides that,  where  a  loss  occurs  undar 
a  policy,  and  a  life  Insurance  company 
liable  therefor  falls  to  pay  It  within 
the  time  speolfled  In  the  policy,  after 
demand,  the  company  shall  pay  the 
holder  of  the  policy  In  addition  to  the 
amount  of  the  loss  18  per  cent  dam- 
ages on  the  amount,  etc.  Held,  that 
the  additional  amount  required  to  be 
paid  Is  not  a  penalty,  but  damag-es. 
and  every  life  Insurance  policy  entered 
into    in    the   state   is    made   In    view    of 


the  provision,  and  embraces  ft  as  part 
of  the  con  tract.  ^Mutual  Reserve  Ufa 
Ins.  Co.  v.  Jay,  109  S.  W.  1118. 

4B6.  Rev.  St.  lg9E.  Art  SOTl,  mak- 
ing life  Insurance  companies  falllnB  to 
pay  a  loss  within  the  time  apaclOed 
In  the  policy  after  demand  therefor, 
liable  to  a  12  per  cent  penalty  and 
reasonable  attorney, — fees  for  the  col- 
lection of  such  loss,  Is  not  In  violation 
of  the  14th  amendment  to  the  United 
States  Constitution,  when  applied  to  a 
foreign  Insurance  company,  as  denying: 
such  company  the  equal  protection  of 
the  laws. — New  York  Life  Ins.  Co.  v. 
Orlopp.  ftl  S.  W.  338,  2G  Tex.  Civ,  App. 
284. 

4S7.  A  finding  that  a  life  Insurance 
company  refused  to  pay  a  policy  to  an 
alleged  assignee  thereof  because  It 
supposed  that  the  wife  and  children 
of  Insured  had  claimed  or  might  claim 
(he  proceeds  of  the  policy  or  a  part 
thereof,  carries  with  It  a  finding  of 
good  faith,  relieving  the  company  from 
liability  for  damages  and  attorneys' 
fees  Imposed  by  Rev.  St.  18RE,  Art. 
3011,  far  nonpayment  within  the  time 
stipulated    In    the   policy. 


fuss 


I    the 


und,    It 


it  because   of  a   desire 

.t  altogether. — Southwestern  Ins. 

Woods      Nafl      Bank.      107   S. 

.      See   28   Cent.    Dig.    Insurance, 
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constitutional  as  discriminatinff  against  insurance  companies  or  as 
attempting  to  take  their  property  without  due  process  of  law,"^  °'*° 
nor  is  it  a  special  law  regulating  the  practice  of  the  courts  within 
the  prohibition  of  Constitution,  Article  3,  paragraph  56,  subdivision 
16.*"*  Such  a  law  is  not  unconstitutional  as  being  special  legisla- 
tion,'""  or  as  violating  Constitution,  Article  1,  paragraph  3,  pro- 
viding that  no  man  or  set  of  men  are  entitled  to  exclusive  separate 
public  services.'"* 


4»e.  Rev.  St.  i89B,  Art  8071,  mak- 
ing B.  life  Insurance  companv  falUnB' 
to  pay  within  the  time  apeclQed  In  the 
polli^y  Uable  for  damages  and  attor- 
ney's fees,  does  not  make  an  Insur- 
ance company  liable,  where  there  are 
adverse  claimants  to  the  amount  due 
under  the  policy,  and  it  has  merely 
refused  to  pay  until  the  claimant  en- 
titled thereto  has  been 
court.— Id. 

4M.    That  a  life  Insur 
did    not   anticipate    a   lawsuit    by    ad- 

under  a  policy  by  Instituting  an  inter- 
pleader suit  and  bringing  them  Into 
court  to  settle  their  dispute  cannot  be 
held  to  show  a  dealre  to  evade  pay- 
ment, rendering  the  company  subject 
to  the  liability  for  damages  and  at- 
torney's fees  Imposed  by  Rev.  St.  1S96. 
Art.  3071,  for  nonpayment  within  the 
time    stipulated    In    the    policy. ^ — Id. 

SOa  Rev.  St.  Art.  3071.  providing 
that  a  life  Insurance  company  refusing 
to  pay  a  policy  within  the  time  apecl- 
tled  therein  shall  be  liable  to  a  penal- 
ty of  12  per  cent,  and  reasonable  at- 
torney's fees,  does  not  deny  the  equal 
protection  of  the  laws  guaranteed  by 
the  fourteenth  amendment  of  the  fed- 
aral  constitution. — Sun  Life  Ins.  Co. 
V.  PhlUlpa,  70  S.  W.  603, 

BOl.  Rev.  St.  189B,  Art.  3071,  pro- 
viding that  a  life  Insurance  company 
falling  to  pay  a  loas  within  the  lime 
specified  In  the  policy  shall  be  liable 
to  pay  the  holder  12  per  cent  of  the 
amount  of  the  loss  In  addition  thereto, 
is  not  unconstitutional,  as  discrim- 
inating sgalnst  Insurance  companies, 
and  as  attempting  to  take  their  prop- 
erty without  due  process  of  law— New 
York  Life  Ins.  Co.  v.  English,  tO  9. 
W.  <40,  Judgment  reversed,  72  S.  W. 
Eg. 

S4M.  Rev.  St,  Tex.  Art.  2963.  pro- 
viding that  health  and  life  Insurance 
companies  falling  to  pay  a  loss  when 
due  are  Uable  for  12  per  cent,  of  such 
loss  in  addition  thereto,  does  not  con- 
flict with  Const.  Art,  1,  Par.  19,  pro- 
viding that  no  citizen  stiall  be  depriv- 
ed of  property  except  by  due  course  of 
the  land.— Union  Cent.  Life  Ins.  Co. 
V.  Chownlng.  28  S,  W,  982,  86  Tex.  «B4. 

S03.  Rev.  St,  Art,  2963,  providing 
that  health  and  life  Insurance  com- 
panies falling  to  pay  a  loss  when  due 
are  liable  for  12  per  cant  thereof,  and 
26— lot. 


■.e  In  addition  thereto, 
is  not  a  special  law  regulating  the 
practice  of  courts  within  the  prohibi- 
tion of  Const.  Art.  8.  Par.  E6,  subd.  IS. 
— Union  Cent.  Life  Ins.  Co.  v.  Chown- 
lng, 26  S.  W.  982,  86  Tex.  «E4i  Mutual 
Life  Ins.  Co.  of  New  York  v.  Blodgett, 
27   S.  W.,  2S6, 


504.  Rev,  St.  Ten.  Art,  29B3, 
vidlng  that  health  and  III 
companies  falling  to  pay  a  loss  when 
due  are  liable  for  13  per  cent  of  such 
loss  In  addition  thereto,  does  not  vio- 
late Const.  U,  S.  Amend.  H,  Par.  1, 
providing  that  no  state  shall  deny  the 
equal  protection  of  Its  laws  to  persons 
within  Its  Jurisdiction.— Union  Cent. 
Life  Ins.  Co.  v.  Chownlng,  28  S.  W, 
982,  86  Tex.  6E4. 

505.  Rev.  St.  39G3.  which  provides 
a  penalty  for  a  failure  on  the  part  of 
Insurance  companies  to  pay  a  loss 
within  the  time  spel;lfied  In  a  policy. 
Is  not  unconstitutional,  as  t>e1ng 
special  1  egl  slat!  on..~Man  hat  ten  Life 
Ins.  Co.  V.  Fields,  26  S.  W.  280. 

BOS.  Rev.  St.  Tex.  Art.  89fi3,  mak- 
ing health  and  life  companies,  falling 
to  pay  losses  when  due,  liable  for  a 
reasonable  attorney's  tee  In  addition 
to  such  loss,  does  not  violate  Const. 
1.  Par.  13,  providing  that  all  courts 
shall  be  open,  and  every  person  shall 
have  remedy  by  due  course  of  law. — 
Union  Cent.  Life  Ins,  Co.  v.  Chownlng, 
2fi  S.  W.   932,   se  Tex,   SGI. 

507.  Article  29E3,  Rev,  St.,  making 
a  life  Insurance  company,  falling  to 
pay  a  loss,  within  the  time  specitled 
In  the  policy,  liable  for  12  per  cent 
damages  on  the  amount  of  such  loss. 
together  with  reasonable  attorney 
fees  tor  the  collection  of  such  loss,  i> 
constitutional.- Mutual  Life  Ins,  Co. 
of  New  York  v.  Walden,  26  S.  W.  1012; 
Union  Cent.  Life  Ins.  Co.  v.  Chownlng. 
Z8  S.  W.  117;  Mutual  Life  Ins.  Co.  of 
TJew  Fork  v.  Simpson,  Id.   837. 

60S.  Rev.  St.  29B3,  providing  that 
health  and  life  insurance,  companies 
falling  to  pay  a  loss  when  due  are 
liable  for  13  per  cent  of  the  loss  In 
addition  thereto,  is  not  unconstitu- 
tional.—Mutual  Life  Ins.  Co.  of  New 
York  v.  Blodgett,  27  S,  W.  288, 

50*.  Rev.  St,  Tex.  Art.  29B3,  provid- 
ing that  health  and  lite  Insurance  com- 
panies tailing  to  pay  a  loss  when  due 
are  liable  for   12  per  cent  Of  auch  loas 
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(D)  An  to  Its  OonatraotioQ;  and  Operation.— This  additional 
amount  required  to  be  paid  is  not  a  penalty,  but  damages  and  all 
life  policies  are  made  in  view  of  the  provision  and  embrace  it  as  a 
part  of  the  contract.""  The  Supreme  Court  held  that  it  applied 
to  future  losses  only  when  it  was  enacted  by  the  Fourteenth  Legis- 
lature, saying  that  to  apply  it  to  policies  existing  at  the  time  of 
passage  and  even  to  future  losses  would  violate  the  obligation  of 
the  contract  and  the  prohibition  in  the  State  Constitution  against 
retrospective  laws.'^' 

o  (E)  Applicsticm  to  Foreign  Oompanies. — ^A  foreign  company  can 
not  stipulate  in  its  policy  that  it  shall  be  payable  in  the  state  of 
its  incorporation  to  avoid  the  twelve  per  cent  penalty."" 

(F)  ApplicatioQ  to  Aasessment  Oompanies.— Where  the  cause  of 
action  accrued  after  the  repeal  of  Article  3071  of  the  Revised  Stat- 
utes of  1895  by  the  Thirty-first  Legislature,  and  the  penalty  clause 
of  such  act  had  no  application  to  assessment  companies  the  plain- 
tiflC  could  not  recover  the  twelve  per  cent  damages  and  attorney's 
fees,*'*  The  Laws  of  1909,  Chapter  108,  paragraph  65,  however, 
exempting  assessment  companies  from  liability  for  penalties  and  at- 
torney's fees  were  changed  by  the  incorporation  of  such  provisions 
in  the  statute  of  1911  as  Article  4957,  so  that  thereafter  assessment 
companies  were  subject  to  such  liability,"'    (See  Ann.  524*.) 

(O)  Necessity  for  Demand  as  a  Condition  Precedent — The  court 
is  not  authorized  to  impose  a  penalty  by  way  of  damages  and  attor- 
ney's fees  unless  there  is  proof  of  a  specific  demand,  the  word  de- 
mand meaning  a  request  made  on  another  to  do  a  particular  act 
under  a  claim  of  right.'"  Demand  can  be  made  on  any  authorized 
agent."""  Evidence  of  the  furnishing  of  proofs  of  death,  of  a  state- 
ment by  insurer  to  the  policyholder  that  it  woud  not  pay  and  the 
bringing  of  the  suit  on  the  policy  is  insufBcient.'"  '"*  The  bring- 
ing of  suit  does  not  constitute  the  statutory  "demand."'"  "'    De- 

In  addition  thereto,  does  not  violate  Ing  of  proofs  of  death,  and  of  a  state- 
Const.  Art.  I,  Par.  8,  providing  that  nient  by  Insured  to  the  policyholder 
no  man  or  set  of  men  are  entitled  to  that  It  would  not  pay.  and  the  brlng- 
eicluslve  Boparato  public  aervlces—  Ing  of  suit  on  the  policy.  Is  Inauf- 
Tlnlon  Cent.  Ldfe  Ins,  Co.  v.  Chowning,  flclent;  the  word  "demand"  meaning  a 
10  8.  W.  98Z,   B!  Tei.  BB4.  requoat  made  on  another  to  do  a  par- 

810.     Const.    1S76,  Art.   3,   Paragraph  tlcular   act    under   a   claim    of   right.— 

4S,   authorlilng   a.    revlsaJ,    held   not    to  Mutual  Life  Ins.  Co.  v.  Ford,  ISO  S.  W, 

prevent   the    change    made   In    Rev.    St.  769,    writs   of   error   denied.   131    B.   W. 

189B,  Art.  S071,  In  taking  it  over  from  408. 

Act  May  2,  1874    (Acts  14  Leg.  c  145).  Blft.     Rev.    St.    18SB,    Art.    S071,    im- 

Faragraph  9,  which  statute  makes  life  poses   a  penalty   by   way   of   damages 

Insurance  companies  liable  to  a  penalty  and   attorney's   fees    for   failure   of   an 

and  attorney's  fee  on  refuaal  to  pay. —  Insurance    company    to    pay    a    policy 

American   Nat.   Ins  Co.    v.   Collins.   149  within   a   apecltled   time   after  demand. 

8.  W.  6G4.  Held,    that   where   an   Insurance   com- 

Sll.     Rev.  St.  1S9G.  Art.  3071,  Impos-  pany  refuses  to  pay  a  loss  after  proofs 

Ing  a  penalty  by  way  of  damages  and  have    been    furnished,    and    thereupon 

attorney's   fees   for   the   failure   of   an  plaintiff  at  once  began  suit,  such  ault 

insurance    company    to    pay    a    policy  did    not    constitute    a    statutory    "de- 

wlthln  a  speclfled   time  when  demand  mand."  and  she  was  therefore  not  en- 

for  payment  has  been  made,  does  not  titled    to    recover    statutory    damages 

authorise  the  court  to  Impose  the  pen-  and  attorney's  fees  on  recovering  the 

alty  unless  there  1b  proof  of  a  specific  amount     of     the     policy. — Id.     See     28 

demand,   and  evidence   of   the  furnish-  Cent.   Dig.   Insurance,  I   1498. 
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mand  must  come  before  suit,  even  though  it  appears  that  the  de- 
mand would  have  been  ineffectual.*'*  "*  However,  a  late  case  holds 
that  demand  may  be  made  after  suit  is  brought  on  the  policy."" 
Where  the  attorneys  for  the  plaintiff  wrote  to  the  insurer's  home 
office  notifying  it  that  the  claim  was  in  their  hands  for  collection, 
that  the  statute  provided  for  penalties  and  attorney's  fees  and  they 
thought  it  was  fair  to  notify  it  and  request  payngent,  the  tetter  was 
a  sufficient  demand  under  the  statute.'" 

Offer  of  Settletaent  No  Bar. — After  the  time  had  elapsed  within 
which  the  policy  was  payable  according  to  its  terms,  the  right  to 
damages  and  attorney's  fees  was  not  affected  by  the  fact  that  the 
attorneys  of  the  insurer  offered  to  pay  the  amount  of  the  policy 
and  six  per  cent  interest  before  suit  brought.***  '"•  Where  the  bene- 
ficiary refused  the  amount  offered  by  the  insurer  and  began  aait 
for  and  recovered  the  amount  of  the  policy  she  was  entitled  to  at- 
torney's fees."^ 

(H)  Oood  Faith  on  the  Part  of  Inaurer  With  no  Desire  to  Evade 
IPsyment. — Where  the  insurer  refused  to  pay  because  it  supposed 
the  proceeds  might  be  claimed  by  another  aifd  it  acted  in  good  faith, 
it  was  relieved  from  the  operation  of  the  statute  imposing  dam- 
ages.*" An  insurer  merely  refusing  to  pay  in  a  case  where  there 
are  adverse  claimants,  until  the  claimant  entitled  thereto  has  been 
determined  by  the  court,  is  not  liable  for  damages  under  the  stat- 
ute.*" "'  In  sneh  a  case  that  the  insurer  did  not  >anticipate  a  law- 
suit by  filing  an  interpleader  and  bringing  the  claimants  into  court 
to -settle  their  dispute  cannot  be  held  to  show  a  desire  to  evade  pay- 
ment, rendering  the  company  subject  to  the  statutory  damages.*** 

BIS.    The  penalty  prescribed  by  Bev.  such  provlBlon,     Held,  that  the  pen&l- 

St.  189S,  Art.  SOTl,  kKBlnst  tlte  InBur-  ty  could  not  be  exacted  from  an  acii'.- 

aoce  companies  for  failure  to  pay  the  dent   Insurance  company. — Aetna   Ufa 

proceeds  of  a  policy   within   the   time  Ins.  Co.  v.  J.  B.  Parker  A  Co.,  T£  S.  \v. 

epeolfled   by   the   policy   after   demand  811. 

therefor  1b  not  recoverable  in   the  ab-  81B.     BattS'   Ann.   Civ    3t.   Art.    30JX, 

■ence  of   demand   before   suit,   though  authorising'    the    recovery    of    12    per 

It   appears   that    flemand   would    have  cent,  of  the  loss  and  an  attorney's  fee 

been   ineffectual. — American   Nat.    Ins.  from    an    Insurance   company    tor    ita 

Co.  V.   Collins,   149    S.   W.    BB4.      See   28  failure  to  pay  within  the  time  apeelfled 

Cent.  Dig.  Insurance,  i  HS8.  in   the  policy,   does  not   apply   to  accl- 

SlSa.     The  demand   by   the    beneflci-  dent  insurance, — Aetna  Ufe  Ins.  Co.  v. 

ary    for   payment   of  a   disputed   claim  J.  B.  Parker  ft  Co.,  T2  8.  W.  ISS,  BSD. 

on    a    life    policy    sufficient    to    entitle  Bia.     A    tOTeign   life    Insurance   com- 

hlm   to   recover   1!   per   cent   dajnages  pany,    which    obtains   a   permit   to   do 

and  attorney's  fee  may  be  made  after  buainess  In  Texas,  cannot  avoid  the  IS 

bringing  action  on  the  policy. ^Illinois  per  cent,  penalty,  provided  by  statute 

Bankers'    Life  Ass'n  v.   Dodson,    189   S.  for  a  failure  to  pay  a  policy,  by  a  stlp- 

W.   992.  ulatlon    in    the   policy   that   it    shall   be 

014.     Rev,    St.    Art,    SOTl,    authoriaea  payable  In  the  state  of  the  Incorpora- 

a  recovery  of  13   per  cent,  of  the  loss  tlon.  In  which  no  such  penalty  Is  pro- 

and  an  attorney's  fee  as  a  penalty  for  vlded    for, — Franklin    Ina.    Co.    v.    Vil- 

the   failure   of  an   Insurance   company  leneuve,  60  S.  W.  1014, 

to  pay  Its  policy  within  the  time  spec-  S17,     The  Statute  providing  for  dam- 

ifled.     The  article  is  found  in  chapter  ages  and  attorney's  fees  for  refusal  to 

S,     ttt.     G8,     entitled     "Qeneral     Frovl-  pay    an    insurance    policy    within    the 

■ions,"    but    which    deals    with    forelKn  time  speclfled  In   the  statute,  if  Itabll- 

iDsurance    companies.      Chapter    4    con-  Ity  thereon  be  established,  la  constltu- 

cems    "Home,    Life   and   Accident    In-  >Ional. — Amarillo  Nat.  Life  Ins.  Co.  v. 

surance   Companies,"    but   contains   no  Brown.  IBS  S.  W,  (ES. 
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In  a  late  case,  however,  it  is  held  that  where  the  insurer  faiU  to 
pay  within  the  thirty  days  provided  after  a  proper  demand  and 
proof  of  death,  it  becomes  liable  for  the  penalty  and  attorney's 
fees,  though  the  omisaion  was  not  willful,  but  in  good  faith.*'* 

(I)  Insurer  Liable  for  Penalty  Thon^  Policy  Has  Been  Sur- 
rendered.— Where  the  insured,  while  insane,  surrendered  his  poli- 
cies and  his  personal  representatives  after  his  death  notified  the 
insurer  of  their  election  to  rescind  such  surrender,  the  latter  be- 
comes liable  for  the  statutory  damages  and  attorney's  fees  when 
the  claim  is  not  paid  within  thirty  days  after  such  notice  and  de- 
mand."' 

(J)  Computation  of  Penalty. — The  twelve  per  cent  penalty  is 
charged  on  the  portion  of  the  amount  due  on  the  policy  which  the 
insurer  withholds.*" 

(K)  Amount  of  Attorney's  Fees. — ^Where  the  plaintiffs  recov- 
ered neatly  twenty  thousand  dollars,  a  verdict  fixing  the  attor- 
ney's fees  at  five  thousand  dollars  was  held  not  excessive."'     In 


BIS.     In   determinlnB  whether  a  lire 

Insurance  company  wa«  1  labia  (or  the 
Btatutory  penalty  for  faJllnR  to  make 
payment  within  a  apeclfled  Clmo  after 
the  nilng-  of  proofs  of  death,  only  auoh 
proofa  as  ware  submitted  to  the  In- 
surer could  be  considered. — National 
Life  Ass'n  v.  Parsons,   IJO  S.  W.  lOSB. 

Where  an  Insurance  company  fails 
to  pay  a  Iohb  within  SD  days  after  a 
proper  demand  and  proofs  of  death.  It 
became H  liable  for  the  penalty  and  at- 
torney's fee  prescribed  by  Rev.  St. 
1911.  Art  1746,  though  Its  omission 
was  not  winful.  bnt  In  good  faith.— Id. 

S19.  Laws  1901,  C.  108,  I  SG,  ex- 
sroptlng  assessment  companies  from 
liability  for  penalties  and  attorney')) 
fees  for  failure  to  pay  loasw  within  80 
days  after  proofs  and  demand,  held 
chahRed  by  the  Incorporation  of  such 
provision  In  the  statute  of  1911.  aa 
article  4957,  so  that  thereafter  assess- 
ment companies  wera  subject  to  such 
liability.— Id. 

SaO.  Where  Insured,  while  Insane. 
surrendered  his  policies  of  life  Insur- 
ance, and  hla  personal  representatives 
after  his  death  notified  the  Insurer  of 
their  election  to  rescind  such  sur- 
render, insurer  having  refused  to  pay 
the  policies  within  30  days  after  such 
notice  and  demand  became  liable  under 
Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
Art.  1748,  tor  damages  and  attorney's 
(ees.—New  York  Life  Ins.  Co.  v.  Ha«- 
ler,  109  S.  W.  1064. 

S81.  Where,  in  a  suit  to  set  aside 
the  surrender  of  life  Insurance  pol- 
icies and  to  recover  thereon.  It  was 
Anally  held  that  plalntirfs  were  en- 
titled to  recover  |1»,87«.2»,  together 
with  a  penalty  and  attorney's  fees,  a 
verdict  fixing  such  fees  at  IE, 000  was 


-Id. 
The   li   per  c 


.   penalty  t 


vided  by  statute  for  the  failure  of  an 
Insurance  company  to  pay  a  life  pol- 
icy will  only  be  charged  on  the  por- 
tion of  the  amount  due  thereon  which 
the  company  withholds. — Franklin  Ins. 
Co.  V.  Vlllenouve,  00  S.  W.   1014. 

S93.  Where  the  beneficiary  of  an  In- 
surance policy  is  uncertain  by  reason 
of  conflicting  claims,  and  the  insur- 
ance company  proceeds  promptly  and 
properly  to  tile  its  bill  of  Interpleader, 
it  Is  not  liable  for  statutory  penalties 
for  failure  to  pay  loss  within  the  time 
sped  lied  In  the  policy  after  demand 
of  payment.— Stevens  v.  Germania  Life 
Ins.  Co.,  82  S.  W.  824,  28  Tex.  Civ. 
App.  IGS. 

SH.  Sayles'  Civ.  St.  Art,  30T1,  pro- 
vides that  Iri  all  cases  where  a  loss 
occurs,  and  the  life  or  health  Insur- 
ance company  liable  therefor  shall  fall 
to  pay  the  same  wMhln  the  time  spec- 
ified In  the  policy,  after  demand  made 
therefor,  the  compajiy  shall  be  liable 
In  addition  to  pay  the  policyholder  12- 
per  cent,  damages  on  the  loss  and 
reasonable  attorney's  fees.  Held,  that 
a  demand  was  necessary  under  such 
section  to  entitle  plaintiff  to  the  bene- 
fit thereof,  notwithstanding  Its  ap- 
parent (utility.— Northwestern  Life 
AsBUr.  Co.  v.   Sturdevant.  G9   8.  W.  81. 

SS4&  Rev.  St.  Art.  Z96J.  provid«a 
for  a  penalty  of  12  per  cent,  and  rea- 
sonable attorney's  fees.  In  addition  to- 
the  amount  of  the  loss  on  a  life  pol- 
icy, if  the  company  falls  to  pay  the 
loss  wltbln  the  time  specifled  therein. 
Article  2B71a,  as  amended  In  18SS.  ai- 
cepta  from  this  provision  mutual  re- 
lief associations  which  have  no  capital 
stock,  and  whose  relief  funds  are- 
created  by  assessment.  If  the  principal 
ofncers  of  such  associations  make  att 
annual  statement  showing  certain 
specified    (acts.     Held,    that    It   la    In- 
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the  absence  of  proof  of  services  performed  by  attorneys  it  is  im- 
proper, in  interrogating  expert  witnesses,  to  recite  what  was  done 
by  cotmsei  in  preparing  the  ease.'"* 

ACTIONS 

OondiUoiu  Precedent  in  Oeneral. — The  insurer  cannot  complain 
that  the  plaintiff  failed  to  return  money  paid  him  in  pursuance 
of  an  invalid  agreement  of  release,  where  the  money  so  paid  was 
credited  on  the  amount  recovered."^ 

Service  of  Process — Statutory  Begnlations. — Process  against  any 
domestic  insurance  company  may  be  served  only  on  the  president, 
or  any  active  vice-president,  or  secretary,  or  general  eonnsel  re- 
siding at  the  city  of  the  home  ofiBce  of  the  company,  or  by  leav- 
ing a  copy  of  same  at  the  home  office  of  such  company  during 
business  hours.     (Art.  4745,  Rev.  St.  1914.) 

Change  in  Lav. — This  article  of  the  statute  repeals  Article  1222 

HolUngsworth,   189   S.   W. 


cum  bent  on  a  company  which  has 
rendered  Itsolt  amenable  to  the  pen- 
alty to  show  every  fact  necessary  to 
bring  It  within  the  exception. — Mutual 
Reserve  Fund  Life  Ass'n  v.  Payne,  32 
S.  W.  10S3. 

BOB.  The  BUlt  Itself  was  not  such  a 
demand  as  the  statute  Intended. — 
Northweatem  Life  Assur.  Co.  v.  Stur- 
devant,   S9   8.  W.   SI. 

BMo.  Under  Vernon's  Sftyles'  Ann. 
Civ.  St.  1914.  Art.  4746,  Insurance  com- 
pany, which  failed  to  pay  t>enefl clary 
under  t45D  policy,  after  her  demand  for 
payment  of  tSSB.  represented  by  In- 
surer's division  superintendent  to  be 
aU  that  was  due,  held  liable  In  dam- 
ages of  12  per  cent,  of  the  face  amount 
of  policy,  which  was  In  fact  the 
amount. — American  Nat.  In  a  Co.  v. 
.Hawkins.   189  S.  W.   S30. 

M6b.  Under  Vernon's  Saylea'  Ann. 
Civ.  St.  1914,  art.  4T4e.  allowing  Inter- 
est and  attorney's  fees  upon  failure  to 
pay  loss  after  demand  upon  Insurance 
company,  held,  that  demand  can  be 
made  upon  any  agent  of  company  au- 
thorized to  act  In  premises. — American 
Nat.  Ins.  Co,  V.  HolUngsworth,  189  S. 
W.   792. 

SSBo.  Under  Vernon's  Sayles'  Ann. 
Civ.  St,  1914,  Art.  4746.  proper  demand 
on  Insurance  company  for  payment  ot 
loss  Is  a  prerequisite  to  demand  for 
penalty  and  attorney's  fees,  and  proof 
of  loss  and  filing  suit  Is  not  sufficient. 
—Id. 

lUUd.  On  Issue  of  attorney's  fees 
allowed  by  Vernon's  Sayles'  Ann.  OIv. 
St.   1914,  Art.   474B,  upon  failure  of  In- 

roand,  In  absence  of  proof  of  services 
performed  by  attorneys,  held  Improp- 
er, In  Interrogating  expert  witnesses, 
tu  recite  what  was  done  by  counsel  In 
preparation     of    case. — American    Nat. 


792. 


.    Co. 


panics,  and  those  Incorporated  out  of 
this    State,    In   all    cases   where   a   lOBS 

within  the  time  specified  In  the. pol- 
icy, shall  be  liable  to  pay  the  hdlder 
of  said  policy.  In  addition  to  the  loss, 
not  more  than  twelve  per  cent  on  the 
liability  of  said  company  for  said 
less;  also  all  reasonable  attorney's 
fees  for  the  prosecution  of  the  case 
against  said  company"  (Act  of  14th 
Leg.,    p.    200).      This    Is    held    to   apply 


to  future   losses. 

In  1 

a  suit  oi 

1  a   pol- 

Icy    prior   to   this 

It    was   1 

allow   as   part   of 

dai 

nages   at 

torney'B 

fees  to  plaintiff. 

held  to 

operate    prospectively 

unless 

trary  cons  true  tlor 

1    Is    1 

evidently 

Intend. 

ed  by  their  plain 

and 

unequivocal  Ian- 

guage.     To  apply 

1   act    to 

policies 

even  to  future  losses  would  violate 
the  obligation  of  the  contract  and  the 
prohibition  In  the  State  Constitution 
against  retrospective  laws,— The  Pied- 
mont and  Arlington  Life  Insurance  Co. 
V.  Treay  Ray  et  al.,   EO  Tex.   511. 

(IBX  SB   OTO.  904). 


597.     An 

mil  on  a  policy  could  not  complain 
;hat  pUlnllKs  had  failed  to  return  ' 
noney  paid  to  them  In  pursuance  of 
ui  invalid  agreement  of  release. 
»here  the  money  so  paid  was  credited 
HI  the  amount  recovered.— North wes- 
:ern    Life    Ass'n    v,    Flndley.    88    S.   W, 
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of  the  Revised  Civil  Statutes  of  1895,  authorizing  service  of  cita- 
tion in  an  action  against  an  incorporated  company,  on  its  local 
agent.*'* 

Defenses  in  General. — ^In  an  action  by  the  executor  of  insured  it 
was  QO  defense  that  the  insurer  had  paid  the  proceeds  to  an  as- 
signee under  an  assignment  for  moneys  advanced,  to  be  used  by 
insured  in  gambling  transactions  in  cotton  futures."'*  In  snch 
a  ease  where  the  assignee  had  no  insurable  interest  and  the  in- 
surer paid  the  proceeds  with  notice  of  such  assignee's  claim  against 
the  insured's  estate,  the  insurer  was  not  entitled  to  justify  the 
payment  on  the  theory  that  the  assignee  received  the  money  in 
trust  for  those  equitably  entitled  thereto."" 

Joinder  of  Oanses  of  Action,— In  a  case  where  the  payee  of  notes 
given  by  a  firm  and  secured  by  liens  on  the  firm  property  and  by 
certain  stock  belonging  to  one  of  the  partners,  after  the  death  of 
the  latter,  sued  the  surviving  partner  and  the  widow  of  the  de- 
ceased partner  to  foreclose  the  liens,  attempting  to  subject  the 
proceeds  of  the  policies  on  the  life  of  the  deceased  partner  col- 
lected by  the  widow,  it  was  held  that  the  action  against  the  widow 
of  the  surviving  partner  to  recover  the  insurance  could  not  be 
joined  in  the  suit  to  foreclose  the  liens.'*^  There  was  no  mis- 
joinder where  the  insurer  sued  its  agent  and  the  sureties  on  his 
bond  together  securing  his  indebtedness  to  the  company."'* 

Venue  of  Suits — (A)  Statntoiy  RegnlationB. — Suits  against  life 
( 

no — ■tatntory  ProTlaloaB. 

S&8L  As  reg'SirdB  sBrvlce  on  domeatlc' 
insurance  companies,  of  certain  kinds,  JOlndai  of  OBnan  of  Aotton. 
Acts  3lBt  Leg.,  c.  108,  Par.  S*,  provld-  031.  The  payee  of  notaa  given  by  * 
JnK  how  service  on  them  "may  only"  Arm.  and  secured  by  Itena  on  the  Orm 
be  had,  repeals  Rev.  St.  189E.  Art.  12!2,  property  and  by  certain  stoolt  belong- 
as  amended  by  Acts  28th  Leg.,  c.  <7.  Ing-  to  one  of  the  partners,  after  the 
authorizing  service  of  citation,  in  an  death  of  the  latter  partner  sued  the 
action  against  aji  incorporated  com-  surviving  partner  and  the  widow  of 
p«ny,  on  Its  local  agent. — American  the  deceased  partner  to  forecloae  the 
N»t.  Ins,  Co.  V.  Rodriguez,  I&i  S.  W.  Hens,  and  sought  to  subject  to  pay- 
gTl.  ment  of  the  claim  the  proceeds  of  pol- 
I  ides,  on  the  life  of  the  deceased  part- 
610— DtfMMi^-In  a«MT«l.  (Bm  as  ner  collected  by  his  widow,  whloh  pel- 
Oant.  IHg.  &annMW«,  SS  16S0,  153S-  icles.  It  was  alleged,  had  been  secured 
1034.)  with  moneys  belonging  to  the  Arm,  on 
the  understanding  between  the  part- 
us. In  an  action  by  Insured's  exe-  ners  that  they  should  stand  as  securl- 
cotor  on  certain  life  polices,  It  was  no  ty  for  the  debts  In  question.  The  sur. 
defense  that  the  Insurer  had  p&ld  the  vlvlng  partner  Joined  in  a.  eross-bll) 
proceeds  to  an  assignee  under  an  as-  aaUng  the  same  relief  as  to  the  pol- 
Blgnment  for  moneys  advanced,  to  be  Icles.  Held,  that  the  action  against 
used  by  Insured  In  gambling  transac-  the  widow  of  the  surviving  partner  to 
tlons  in  cotton  futures, — Manhatten  recover  the  Insurance  could  not  be 
Lite  Ins.  Co.  v.  Cohen.  139  S.  W.  El.  Joined  In  the  suit  to  foreclose  the  Hens. 
See  iS  Cent.  Dig.  Insurance,  it  IE30.  —First  Nat'l  Bank  v.  Valenta,  TE  8. 
1632.  W.  I08T, 

sax.     There    was    no    misjolndsr    of 

sao.    Insurer   having   paid    the   pro-  causes  of   action,   where  a  Ufa  inaur- 

ceeda  of  policies  to  an  assignee  having  ance  company  sued  together  Its  agent 

no   Insurable   Interest,    with   notice   of  and  the  sureties  on  his  bond  securing 

his  adverse  claim  against  the  Insured's  his     Indebtedness     to     the    company. — 

estate,  held  not  entitled  to  Justify  the  Shaw   v.   Southland   Life   Ins.   Co..    IBI^ 

payment   on   the   theory   that   the   as-  S.  W,  9X6.                                                i,il- 
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and  accident  insurance  companies  or  aBsociations  may  be  com- 
menced in  the  county  in  which  the  persons  insured,  or  any  of  them, 
resided  at  the  time  of  death  or  injury.  (Art.  1830  (29),  Rev,  St. 
1914;  also,  Art.  2308  (12),  Bev.  St.  1914.)  Suit  may  also  be  in- 
stituted in  the  county  where  the  home  office  of  the  insurer  is 
located,  or  in  the  county  where  the  loss  has  occurred  or  where 
the  policyholder  or  beneficiary  instituting  such  suit  resides.  (Art. 
4744,  Eev.  St.  1914.) 

(B)  Case  Law.— Under  Article  1830  of  the  Revised  Civil  Stat- 
utes (see  above)  the  insurer's  interpleader  against  the  widow  of 
the  insured  residing  in  one  county  and  a  creditor  residing  in  an- 
other, was  held  properly  brought  in  the  creditor's  county."'  And 
the  fact  that  the  widow  was  subsequently  appointed  adminis- 
tratrix in  her  county  gave  her  no  privilege  to  have  the  caiise 
transferred  to  such  county,"'  The  claim  of  the  creditor  was  held 
not  a  money  demand  against  the  estate  so  that  administratrix 
was  not  entitled  to  have  the  cause  removed  to  the  county  of  her 
residence.*"  The  defendant  in  such  a  case  by  filing  a  motion  to 
quash  citation  and  a  plea  in  abatement  in  the  county  of  the  cred- 
itor's residence  was  not  deprived  of  any  privilege  to  be  sued  in 
her  own  county."* 

Limitations  by  ProTinons  of  Policy. — A  stipulation  in  a  policy 
limiting  the  time  within  which  suit  shall  be  brought,  is  valid,  and 
runs  during  the  minority  of  the  beneficiaries,  there  being  no  ex- 
ceptions in  their  favor,  and  the  insured  having  had  knowledge  that, 
if  a  cause  of  action  should  accrue  to  them  at  all,  it  would  be  during 
their  minority."' 

Statutory  Segulationa  as  to  Limitations  in  Policy. — Insurers  are 
prohibited  from  having  a  provision  in  their  policies  limiting  the 
time  within  which  any  action  may  be  commenced  to  less  than  two 
years  after  the  cause  of  action  shall  accrue.  (Art.  4742,  Rev.  St, 
1914.) 

nS—THina.     (■••  se  0«at.  IMC.  Ism-  to  proceeds  of*  policy  as  between   the 

MU*,  H  lB3S-lS3a.)  creditor   and   the   widow   and   admlnl- 

B33.    Under  Rev.  St.  1911,  Art.  ISSO.  atratrlx  of  Insured  held  not  a  money 

el.  t.  Inaurei'B  Interpleader  against  the  demsjid  a^-ainet  the  estate  so  that  ad- 

wldow  of  insured  residing  in   D.  coun-  ministratrlx   was  not  entitled    to   have 

ty  and  a  creditor  residing;  in  K.  county  the  cause  tranaferred  to  the  county  ot 

held   properly   brounht   in    K.   county,  her   residence, — Joy    v.    Citlians"    Life 

and    that    the   widow's   suheequent   ap-  Ins.   Co.,   178  8.  W.    B90. 
polntment     as     adtnlnixtratrlx      In      D. 

county   g'ave   her   no  privilege  to  have  690 — UaUtatlosa  1^  FroTlalotta  tt  VOl- 

the  cause  transferred   to   D.    county. —  ley.      (Bm    S8    OsDt.    Sir.    lanZKM^ 

Joy    V.    Citizens    Life    Ins.    Co.,    17S    5,  K  IMO,  IMB-lIUSa.) 
W.  690. 

B34.     Defendant,   by  flllnit   a  motion  B3«,     A     stipulation,      llmltingr     the 

to  guBsh  citation  and  a  plea  In  abate-  time      within      which      suit      shall      be 

ment  in  an  action  In  the  district  court  brought.  Is  valid,  and  rune  during  the 

of  K.  county,  held  not  thereby  depriv-  minority  of  the  benefl claries,  there  bo- 

ed    of   any   privilege    to   be   eued    In   B.  Ing    no    exception    In    their    favor,    and 

county. — Joy  v.  Citizens'  Life  Ine  Co.,  the    assured    having    had    knowledge 

ITS  8.  W.  GSO.  that.  If  a  cause   of  action  should  ac- 

S3B.     Under  Rev.  St.  ISll,  Art.   1S30,  crue  to  them  at  all.  It  would  be  during 

1  S,  claim  of  defendant  creditor  on  in-  their     minority. _>SuttSB     v.     Travelers 

BUrer'B  interpleader  to  eatabUtb  right  Ins.  Co.,  9  S,  W.  STB. 
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Time  Within  Which  Action  Host  Be  Brooffht.— As  a  general 
rule,  the  statute  of  limitations  begins  to  run  from  the  time  the 
right  of  action  aconies.'"  A  beneficiary  under  a  policy  assigned 
by  the  insured  in  payment  of  hie  debt  is  not  entitled  to  plead 
limitations  against  the  debt  as  a  defense  to  the  creditor's  right ' 
to  recover  the  debt,  interest,  etc.,  out  of  the  proceeds  on  the  in- 
sured's death.""  In  such  a  ease  where  the  creditor  had  no  insur- 
able interest,  limitations  did  not  begin  to  run  against  the  cred- 
itor's claim  until  the  policy  became  payable  on  the  insured's 
death,"**  The  statute  of  limitation  begins  to  run  for  conversion 
of  a  premium  by  an  agent  when  he  refuses  to  return  it  and  nego- 
tiates it,  barring  action  by  the  applicant  after  two  years.'**  ■"* 
"Whenever  the  owner  of  the  property  has  notice  or  by  reasonable 
diligence  would  know  of  the  conversion  the  statute  begins  to  run 
and  an  assignee  in  such  a  ease  occupies  no  better  position  than 
the  assignor."'  "'  "" 

Partira. — The  Supreme  Court  in  an  early  case  held  that  a  policy 
payable  to  the  widow,  half  for  herself  and  half  for  the  use  of  the 
children,  can  be  collected  by  the  widow  and  the  children  are  not 
necessary  parties.""  The  widow  of  the  insured  is  not  a  necessary 
party  in  an  action  on  a  policy  by  the  insured's  special  adminis- 
trator."" The  right  of  the  widow  and  children  to  sue  on  a  policy 
is  not  defeated  by  the  fact  that  it  was  payable  to  the  "executors, 


688— Tlau  Wltliln  Wbioli  AotloB  MuH 

Ba  Bronflit.      (8m  98  Osnt.  Big.  Xn,' 

I,  %i  1540,  1B44^SM.) 


□r  11mlta.tlons  beiclnH  to  run  from  the 
time  the  rlKlit  of  action  aocrues. — 
Adams  V,  San  Antonio  Life  Ins.  Co., 
185  S.  W.  «10. 


on  refusal  of  the  Insurer  to  accept  a 
risk,  refuaed  to  return  the  applicant's 
premium,   and    negotialed   It,    the   rleht 


statute   of   limitations. "Adama  v.    San 
Antonio  Lite  Ina.  Co..  ISG  S.  W.  610. 

Ml.  The  aasigrnee  of  one  hgldlne  a 
rlsht  of  action  for  conversion  occupies 
no  better  position  than  the  aaalg-nor, 
and  la  subject  to  the  aame  rule  aa  to 
limitation  of  his  action.— Adams  v. 
San  Antonio  Life  Ins.  Co,,  186  S.  W. 
610. 

048.  Evidence  held  to  Show  tha.t 
the  holder  of  a  rlg-hl  of  action  for  con- 
version exercised  no  dlllsence  In  the 
premlaea.  so  that  his  action  was  barred 
within  the  statutory  period  from  the 
time  of  the  conversion. — Adams  v.  San 


by    reasonable    dillfretii 

Of  the  conversion.— 'A  dam  I 

tonlo  Uti  Ins.  Co.,   185  S.  W.   «I0. 

MO.  Where  an  Insurance  a^ent, 
when  the  company  declined  the  risk, 
refused  to  return  the  applicant's  note 
but  negotiated  it  and  appropriated  the 
money,  the  refusal  of  the  agent  to  re- 
plicant that  his  application  was  de- 
clined vFaa  sufflpient  notice  of  the  con- 
version   to    start    the    running    of    the 


don     after     two 

Antonio  Life  Ins.  Co.,  186  S.  W.  610. 

1     Antonio     Life 

843.     A    beneficiary    under    a    policy 

assigned  by  the  Insured  In  payment  of 

his    debt    held    not    entitled     to    plead 

copierslon    be- 

limitations   ag-alnat   the   debt   as  a   de- 

tlme when   the 

fense  to  the  credltor-s  right  to  recover 

\,-   has   notice  or 

ce     would    know 

ceeds  of  the  Insurance  on  the  Insured's 

lams  V.  San  Ar 

death.— Harde    v.  ■  Qermania    Life    Ins. 

1B3  S,  ' 


.  fiS6. 


544,  WTiere  a  debtor  tranferred  a 
life  Insurance  policy  to  his  creditor 
In  iiayment  of  the  debt,  the  creditor 
havLnut  no  Insurable  Interest  In  his 
life.  Ilmitstlons  did  not  begin  to  run 
Bfialnsl  the  creditor's  claim  until  the 
policy  hecame  payable  on  the  tni 
death. — Harde  v.  Germanla  Life  Ini 
Co,.   161  S,  W.  666. 


51^- 
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admiuietrators  or  assigns.""^  Suit  on  a  policy  which  has  been 
assigned  to  a  creditor  aa  security  may  be  in  the  name  of  the 
creditor  alone  as  assignee  or  in  the  name  of  the  insured  for  the 
nse  of  the  creditor."'  Although  the  beneficiary  has  no  insurable 
interest  in  the  life  of  the  insured  he  may  maintain  an  action  on 
the  policy  and  a  judgment  against  the  company  ^does  not  preclude 
inquiry  between  the  beneficiary  and  the  legal  representative  of 
the  insured  as  to  the  ultimate  right  to  the  proceeds.^**  A  petition, 
in  an  action  by  the  transferee  of  a  premium  note  on  a  policy,  which 
was  never  delivered,  alleging  that  the  insurer  had  agreed  to  in- 
demnify the  maker  against  any  liability  on  the  note,  is  not  suffi- 
cient to  justify  the  making  of  the  insurer  a  party  defendant."**  An 
attorney  does  not  become  a  necessary  party  although  he  has  been 
promised  a  certain  sum  based  on  recovery  on  a'  policy."" 

ProcoBS  in  Oeneral. — The  fact  that  the  judgment  shows  the  de- 
fendant was  duly  served  and  cited  is  not  conclusive  on  appeal, 
where  the  original  petition  shows  service  was  sought  on  defend- 
ant's local  agent,  and  the  citation  in  the  record  shows  it  was 
served  on  such  aRent."' 

Petition — (A)  Form  and  Bequiait«a  In  General. — The  incorpora- 
tion of  the  insurer  must  be  alleged,  in  county  other  than  where  its 
principal   office  is.""     A  description   of  the   defendant   as  to   the 


«4— FartlMt.      <Bm  S8  CMt.  Dlf.  lamwt. 
uoa,  K  1567.1070.) 

MB,  That  a  poHcy  ot  lite  iDBurance 
was  payable  to  the  "executors,  ad- 
nil  nlstra  tore,  or  analg^B"  ot  the  Insur- 
ed did  not  defeat  the  rl^ht  of  the 
widow  and  children  of  Insured  to  sue 
on  It.— Sun  Life  Ins.  Co.  v.  PhllllpB,  70 
S    W.   803.  1 

546.     The    beneficiary 


i>ollci 


ictlot 


1  although  he  hag  no  Inauri 
Interest  In  the  life  of  the  assured,  and 
a  Judgment  against  the  company  does 
not  preclude  Inquiry  hetween  the  hen- 
eaclary  and  the  lesal  representative  of 
the  assured  sh  to  the  ultimate  rlRht 
to  the  proceeds  of  the  policy.— Pac ill c 
Mut.  Life  Ins,  Co.  v.  Williams,  IB  S. 
W.  *7g. 

047.  Where  the  Insured  assigns  hie 
pohcy  to  a  creditor  as  collateral  se- 
curity for  the  debt  due  the  creditor. 
suit  on  the  policy  may  be  In  the  name 
of  the  creditor  alone  as  assignee,  or 
In  the  name  of  the  Insured  for  the  use 
ot  the  creditor.— New  Orleans  Ins.  Co. 
V.  Gordon,  3  S,  W.   718. 

policy  by  Insured's  special  administra- 
tor, the  widow  of  Insured  was  not  a 
necessary  party.— Metropolitan  Life 
Ins  Co.  V.  QibbB,  78  S.  W.  3»S.  34  Tei. 
Civ.  App.  IBl. 

B4B,  A  petition,  in  an  action  by  the 
transferee  of  a  note  for  a  premium  on 
an  Insurance  policy,  which  was  never 
delivered.  alles'nR  that  the  insurance 
conip&ny   had  agreed  to   indemnify   the 


mailer  against  any  liability  on  the 
note,  Is  Insuinclent  to  justify  the  mak- 
Inic  of  the  Insurance  company  a  party 
defendant. — Youn^  v.  State  Bank  of 
Marshall.  117  S.  W.  <7«, 

B50.  An  Insurance  policy  payable  to 
widow,  half  for  herself  and  half  for 
use  of  children  can  be  collected  by 
widow  and  the  chlldern  are  not  neces- 
sary parties. — Piedmont  and  Arlington 
Life  Ins  Co.  v.   Ray,  BO  Ten,  Sll, 

SOOa.  Agreement  to  pay  attorney  a 
fixed  sum.  based  on  recovery  on  a  life 
Insurance  pohcy.  Iield  not  to  pass  the 
legal  title  out  of  the  benef 


e  the 


ty  f 

can   Nat.   Ins.  Co. 


1  the  policy.— 


V  par- 
.meri- 


6S1.     Recital    in    the    Judgment    that 
defendant  was  "duly  served  and  cited" 

Inal  petition  showing  service  was 
sought  on  defendant's  local  agent,  and 
the  citation  in  the  record  showing  It 
was  served  on  such  agent. — American 
Nat.  Ins.  Co.  v.  Rodrlsuez,  162  S.  W. 
871. 

eas — Petition.     (A)      Tarm  and  Bwinl- 

■ItM  In  Oanaral.     (Sm  aa  Cant.  Big. 

Inanxano^     f|     1070-1580,    lS84a08«, 

ion,  1598.) 

508.  Incorporation  of  insurer  must 
be  alleged,  in  county  other  than  where 
principal  office   Is.     Description   of 


it     E 


Insur 
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"Texas  Mutual  Insurance  Company"  was  not  sufficient.***  The 
petition  need  not  set  out  the  policy  entire,  but  only  its  substance 
and  facts  showing  the  company's  liability,"'  It  must  allege  con- 
sideration to  support  policy  or  it  will  be  insufficient  on  demurrer."* 
It  is  not  necessary  that  the  petition  allege  that  Insured  was  in 
sound  health  when  the  policy  was  issued,  as  required  by  its  con- 
ditions.""* "'  (For  sufficient  allegations  to  the  authority  of  the 
a^ent  to  bind  the  insurer  by  his  statements  as  to  what  the  pre- 
mium would  be,  see  Ann;  556a.) 

(B)  Performance  or  Waiver  .of  Conditions. — The  plaintiff  must 
allege  a  waiver  of  proofs  of  death  required  in  the  policy  if  he  re- 
lies thereon."''  A  plea  that  the  agent  to  whom  the  plaintiff  paid 
his  premium  was  authorized  to  collect  premiums  generally  in  a 
case  where  the  insurer  claimed  that  the  policy  had  lapsed  for 
non-payment  of  premium  was  proper  as  raising  the  issue  of  au- 
thority given  outside  the  written  contract,  the  latter  limiting  the 
agent's  authority  to  first  premiums."'"  Where  the  plaintiff  who 
was  led  to  believe  that  a  settlement  of  the  policy  would  be  accom- 
plished without  suit,  delayed  filing  same  as  alleged  in  the  petition, 
it  was  held  that  such  petition  showed  a  waiver  by  the  defendant 
of  a  condition  in  the  policy  providing  for  suit  within  one  year 
from  the  insured's  death,  such  delay  being  alleged  to  have  been 
with  fraudulent  intent  to  allow  such  year  to  expire.'*'  In  this 
ease  it  was  held  that  the  evidence  was  sufficient  to  establish  a 
waiver  of  the  condition  where  the  defendant's  objections  to  the 
proofs  of  death  were  such  that  it  would  be  hard  to  attribute  to 
it  any  other  motive  than  the  fraudulent  purpose  to  allow  the  year 

pany"    Is    not   suffldent. — Teiaa    Mut.  834 — C>)  rtrtermMM*    or    Wk1t«t    of 

Life  Ins.  Co.  v.  Davld^e,  Gl  Tex.  2H.  CosdltionB.      (Bm   38   Ooat.    mg.   b- 

SH3.     Petition  on  life  policy  need  not  ■nmuM,    $f    IBM,    IBM,    ISM,    laoa- 

set  It  out  entire,  but  only  Its  substance,  IBOB.) 
and   facts   showing-  the   company's   lia- 
bility.—Northwestern    Mut.     Life    Ins.  BB7.     A    waiver    of    proofs    of    death 
Co.  V.  Freeman,  *7  S.  W.  102B,  19  Tei.  required  by  policy,  If  relied  on  by  the 
Civ.  App.  932.  Insured  In  an  action  thereon,  must  be 

5M.     In  action  on  policy  of  life  In-  alleged. — American  Nat.   Life  Ins.  Co. 

Burance,  It  was  not  necasaary  that  pe-  v.  Rowell.  175  S.  W.  170. 

tltion  affirmatively  allege  that  Insured  SSB.     Where  Insurer  claimed  that  the 

was  In  sound  health  when  policy  was  the  poUcy  had  lapsed  for  non-payment 

Issued,  as  required  by  Its  conditions. —  of  the  second  premium.  plalntllTB  plea 

American    Nat.    Ins.    Co.    v.    Burnslde,  tliat    the   agent    to   whom  he  paid   was 

1T6  S.  W.   1B9.  authorized    to    collect    premiums    gen- 

S6S.     In  action  on  a  life  policy,  held  erally,     though     his     written     contract 

necessary  that  petition  allege  that  In-  limited     his     authority     to     first     pr«- 

sured    at    Issuance    ol    policy    was    In  mlums.   while  not  sufficient  for  estop* 

Bound     health. — American     Nat.     Life  pel.  was  proper  as  raising  the  issue  of 

Ins.  Co.  V.   Rowell,   175   8.  W.   170.  authority    given     outside     the    written 

BSa.     Petition  must  alleRe  consldera-  ccn  tract.— American    Nat.    Ins.    Co,    v, 

tlon  to  support  policy  or  It  will  be  In-  Collins,    149    S.    W.    56*.      See    28    Cent. 

BUfllclent     on     demurrer.— Texas     Mut.  Dig.  Insurance,  It  1593,  1E03-6. 

Life  Ins.  Co.  v.  Davldge.  51  Tex.  214.  5BB.     In    an   action    on    a   life   policy 

eesa.     Allegations    of    petition    held  providing-    for     suit    within     one     year 

to   BufflclenCly   allege   the  authority   of  from   asaured'a   death,    the   petition   al- 

the  asent  to  bind  the  Insut-er  by  hlB  leged  quibbling  over  unimportant  de- 
fects In  the  proofs,  leading  plaintiff 
to  understand  that  the  matter  would 
l>e   adjusted   when   such   defects   were 
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to  expire,  without  expressing  dissatisfaction  with  the  merits  of 
the  claim,  and  a  statement  of  the  vice-president  of  the  insurer  that 
if  the  proofs  of  death  were  intelligently  filled  out  he  had  no  doubt 
that  the  matter  eoulcl  be  arranged."" 

Filing:  of  Supplemental  Pleadings. — The  filing  of  a  trial  amend- 
ment after  a  verdict  has  been  rendered  is  not  prejudicial  where  the 
prayer  of  the  amendment  was  refused."^ 

1^  Answer  of  the  Defendant. — The  allegation  of  the  insurer  that 
the  coroner  found  that  insured  committed  suicide  presents  no  de- 
fense, his  finding  not  being  proof  or  even  evidence  of  suicide."' 
Where  a  petition  alleged  that  the  insurance  should  be  binding  the 
day  following  the  delivery  of  the  policy,  several  days  before  the 
insured's  death,  but  that  the  premium  should  be  paid  a  number 
of  weeks  after  such  delivery,  an  exception  stating  that  the  con- 
tract was  without  consideration  and  that  it  had  not  taken  efiEeet 
before  insured's  death  was  properly  overruled."' 

Replication  ajid  Subsequent  Pleadings. — Demand  sufficient  to  en- 
title beneficiary  to  damages  and  attorney's  fees  may  be  made  after 
filing  suit  and  can  be  shown  by  amendment."'**  After  ,a  plea  of 
■  misrepresentation  as  to  habits  of  drunkenness  on  the  part  of  the 
insured,  evidence  that  the  drunkenness  was  known  to  the  agent 
of  the  insurer  could  not  be  introduced  in  the  absence  of  replica- 
tion setting  it  up."" 


cured,  with  a  fraudulent  Intent  to  hJ- 
loir  such  year  to  expire.  Keld,  that 
the  petition  showeil  a  waiver  by  de- 
fendant of  such  conilltlon  In  the  pol- 
icy.— HutuBt  Reserve  Fund  Life  ABS'n 
V.  Tolbert  BS  S.  W.  295. 

aeOL  In  sn  action  on  a  life  policy 
prOfldlnK  for  suit  within  one  year 
from  asBUred's  deatli.  the  evidence 
•honed  that  defendant's  objection*  to 
the  proofs  of  loss  furnished  were  such 
that  It  would  be  hard  to  attribute  to  It 
any  other  motive  thEUi  the  fraudulent 
purpose  of  allawlns  such  year  to  ex- 
pire; that  In  addition  to  repeated  let- 
ters written  by  defendant,  demanding 
purely  formal  ohangeB  In  the  proofs 
of  death,  without  IntlmatlnK  dlssatls- 
fsctlon  wlm  the  merits  of  the  claim, 
defendant's  vice  president  stated  to 
piBlntirrs  arent  that  plalntlR  had  the 
blanks  necessary  to  be  tilled  up,  and,  If 
they  Were  Intelll^entlv  Oiled,  he  had 
no  doubt  that  the  matter  could  be  ar- 
ranged. Held,  that  Che  evidence  was 
aufllcleDt  to  establish  a  waiver  of  the 
condition. — Mutual  Reserve  Fund  Life 
ABS'n  V.  Tolbert,  38  S.  W.   296. 

a4a.   Ame»aea  aaA  BnpiAeiiunMI  VUad- 

sei.  Pernilttlnff  flllnK  of  trial 
amendment  after  verdict  held  not  pre- 
judicial, where  prayer  of  the  amend- 
ment wae  refused. — Alamo  Trust  Co.  v. 
Prudential  Life  Ins.  Co.  of  Texas.  1S1 
S.  W.  787. 


040— PUa,  Answer  or  AffldaTlt  of  Se- 
fenssL  (See  88  Oent.  IKf.  Znnuaaos, 
H   IBM,   laOS-lSU,  1814-1084.) 

688.  The  allegation  of  the  answer. 
In  an  action  on  a  life  policy,  that  the 
coroner  found  that  Insured  committed 
suicide,  presents  no  defense,  his  flndlng 
not  being  proof  or  even  evidence  of 
suicide. — De  Qarcia  v.  Cherokee  Life 
Ins.  Co.  of  Rome,  Qa..  ISO  S.  W.  153. 

583.  Where  a  petition  on  an  oral 
life  Insurance  alleged  that 
I  on  consideration  that 
Insured  should  pay  defendant  out  of 
his  monthly  wages  a  certain  sum 
In  monthly  Inntallments,  beglanlnK 
November,  1900,  and  that  It  was  agreed 
at  Che  time  Insured  delivered  his  ap- 
plication to  defendant's  agent,  on  Oc- 
tober 7,  1900.  that  the  Insurance  should 
be  binding-  on  October  8,  1900,  which 
was  several  days  before  Insured's 
death,  an  exception  to  the  petition  that 
IC  showed  that  the  contract  was  with- 
out consideration,  and  that  It  had  not 
taken  effect  before  insured's  death, 
was  properly  overruled. — Padfle  Uut. 
Ins.  Co.  V,  Shaffer.  79  S.  W.  BBS. 

841— BapUoatlon  or  JUffij  *>d   Istaa- 
~   UUnrs.     (■■•  88  ami.  Mg. 
,  If  18»4,  1880,  leaa,  1888.) 

with  regard  to  a  plea  of  mis- 
representation as  CO  habits  of  drunken- 
ness on  Che  part  of  the  Insured,  held, 
that   the   evidence   that    the   drunken- 
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Issues,  Proof  and  Variance.— It  was  not  error  to  exclude  the  evi- 
dence of  the  defendant  showing  that  there  was  another  policy  is- 
sued besides  the  policy  offered  by  the  plaititiS  when  such  defend- 
ant had  not  pleaded  the  isBuance  of  the  second  policy.""  Where 
the  facts  constituting  a  waiver  of  any  defense  are  not  specifically 
pleaded,  evidence  tending  to  prove  such  waiver  is  inadmissible."" 
Evidence  that  the  insured  was  not  in  good  health  when  the  policy 
issued  was  properly  excluded  where  such  objection  was  not  made 
within  ninety  days  after  the  issuance'  of  the  policy."*  (See  Ann. 
566  for  evidence  held  insufficiently  pleaded  to  justify  evidence 
that  insured  was  not  in  sound  health  when  the  policy  issued.)  In 
an  early  case  it  was  held  that  as  statements  in  an  application  arc 
warranties  and  not  mere  representations,  an  issue  as  to  their  ma- 
teriality, is  immaterial."' 

Presumption  and  BurdMi  of  Proof — (A)  In  Showing  Suicide. — 
The  presumption  of  law  is  against  suicide  and  the  insurer,  defend- 
ing on  that  ground,  has  the  burden  of  establishing  the  fact."*"  **• 
""  »6o  ^g  ^Q  whether  the  death  of  a  person  is  accidental  or  suicidal, 
the  presnmption  is  in  favor  of  death  by  accident."* 

(B)  In  Showing  Iiunred  Was  Not  in  Sotind  HeiJth. — Under  the 
statute  (Arts.  4947  and  4948,  Rev.  St.  1914)  the  burden  is  not  on 
the  plaintiflE  to  show  that  she  was  in  sound  health  when  the  policy 


npsa  was  known. to  the  agent  of  the 
company  could  not  be  Introduceil  In 
ftbBenee  of  replication  Betting  It  up. — 
Tcnaa  Mut.  Life  Ins.  Co.  v.  Davldge, 
ei  Tex.  244. 

saw.  The  demand  by  the  benellcl- 
«ry  for  payment  of  a  disputed  claim 
on  a  policy  of  Ufe  Insurance,  aufflcient 
to  entitle  him  to  recover  IS  per  cent.- 
damages  and  attorney's  fee,  may  be 
made  after  bringinK  action  on  the  pot- 
icy  and  be  shown  by  amendment. — 
nilnols  Bankers'  Life  Ass'n  v,  Dodson. 
189  8.  W.  892. 


1644.) 


action  on  policy  of  life  In- 
•vldence  that  Insured  waa 
not  in  good  health  when  the  policy 
Issued  held  properly  excluded,  where 
such  objection  was  not  made  within 
-91.1     days    after    1b  bub  nee    of    policy.— 


sued  on.  and  defendant  did  not  plead 
the  Issuance  of  another  policy,  there 
was  no  error  In  excludiug  evidence  of- 
fered by  defendant  to  show  that  there 
were  two  policies  issued. — American 
Nat.  Ins.  Co.  v.  Bird,  174  S.  VF.  889. 

ses.  In  an  action  on  an  Insurance 
policy,  where  facts  constituting  a 
waiver  of  any  defense  agalnat  a  de- 
mand on  the  policy  are  not  apeclllcally 
pleaded,  evidence  lending  to  prove  the 
waiver  is  Inadmissible. — Metropolitan 
Life  Ins.  Co.  V.  Waffner,  109  S.  W.  1110. 
See  2S  Cent.  Dig  Insurance,  II  1G54, 
1E32-1E44. 

B79.  As  statements  in  an  ^>pllca- 
tlon  for  a  life  insurance  are  warran- 
ties, and  not  mere  representations,  an 
issue  as  to  their  materlaJtty.  In  an  ac- 
tion for  the  insurance,  is  Immaterial. 
—Kansas  Mut.  Life  Ins.  Co.  v.  Coalson. 
E4  S.  W.  38S,  22  Tex.  Civ.  App.  «4. 


169. 


Icy.    def 


'    that    Insi 


n  life  Ine 


I  health  when  policy  Issued  held 
not  suRIcIently  pleaded  to  Juatify  ad- 
mission of  evidence  to  establish  It. — 
American  Nat.  Life  Ins,  Co.  v,  Rowell, 
176  S.  W.   110, 

567.     Where   the   life   Insurance  pol- 
icy Introduced  by  plaintllt  was  the  one 


(>••  as  Cent.  JHff.  Znannuu)*,  jf  lass, 

iw-iees.) 

S80.  Under  a  policy  excepting  lia- 
bility where  Insured  commlta  suicide, 
but  not  requiring  the  beneficiary  to 
establish  that  death  was  accidental, 
the  presumption  of  law  is  against  sui- 
cide and  the  Insurer,  defending  on  that 
ground,  has  the  burden  of  establishlnK 
the  fact. — First  Texas  State  Ins.  Co. 
V.  Jlmlnez.  163  S.  W.  SES.  Ses  16  Cent. 
Dig.  Insurance,  (11666,  1646-1668. 
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issned,  the  latter  proTiding  that  no  obligationa  were  assunied  un- 
less insured  was  in  sound  health.*'* 

(0)  In  Showing  Waiver. — The  burden  is  on  the  insured  to  show- 
waiver  where  there  has  been  a  failure  in  the  payment  of  a  pre- 
mium or  premium  note  and  the  policy  has  thereby  become  for- 
feited."* 

(D)  In  Showing  Deceased  Indebted  to  Recipient  of  Proceeds  of 
Policy. — The  burden  is  on  the  insurer,  in  an  action  by  the  admin- 
istratrix of  insured  on  a  policy  payable  to  a  creditor  of  insured 
"as  his  interest  may  appear,  otherwise  to  the  executor,  admin- 
istrator, etc.,"  to  show  that  the  deceased  was  indebted  to  the 
creditor  and  the  amount  of  the  debt,  when  it  attempts  to  justify 
on  the  ground  of  payment  to  the  creditor."^ 

(E)  In  Showing  Survivorship, — The  burden  is  on  the  admin- 
istrator of  the  beneficiary  to  show  that  his  decedent  had  survived 
the  insured  where  the  policy  provided  that  it  should  be  payable  to 
a  certain  beneficiary,  if  living,  otherwise  to  the  executors  of  the 
insured,  in  a  suit  by  the  administrator  of  the  insured  against  the 
insurer  and  the  administrator  of  the  beneficiary  to  recover  the 
proceeds  of  the  policy,'"' 

(F)  In  Shdvring  Financial  Condition  of  Inanred. — Under  the 
law  of  a  foreign  state,  limiting  the  amount  of  insurance  payable 
to  a  wife  as  against  creditors,  the  wife,  in  an  action  claiming  a 
greater  amount  of  insurance  on  his  life  as  against  his  creditors, 
has  the  burden  of  showing  that  his  financial  condition  warranted 
him  in  paying  greater  premiums  for  her.'" 

The  Bnrden  of  Showing  a  Prima  Facie  Oase. — A  charge  that  the 
bnrden  is  on  plaintiff  to  show  a  prima  facie  case  by  proof  of 
execntion  of  policy,  payment  of  all  premiums,  death  of  insured, 
proof  thereof  to  defendant,  and  defendant's  failure  to  pay  and 
that  if  the  jury  find  these  facts  they  will  find  for  the  plaintiff  un- 
less they  find  for  the  defendant  on  the  other  issues,  where  the  com- 
pany sets  up  a  breach  of  warranty  in  the  application,  is  not  ob- 
jectionable as  permitting  recovery  on  less  than  a  preponderance 
of  the  evidence,  and  without  proof  of  compliance  with  the  war- 
ranties and  conditions  precedent."' 

Ml.     Tn  a.n  action  br  tlie  sdmlTilstra-  tIS    to    show    a    prima    facie    caaa    by 

trlz  of  Insured  on  a  policy  payable  to  proof  of  execution  of  the  policy,  pay- 

a  creditor   of   Insured   "as   hla   Interest  ment  of  all  premiums,  death  of  Inaur- 

may  appear,  otherwise  to  the  executor  ed,  proof  thereof  to  defendant,  and  de- 

admlnlstrator.    or    aeHlgns    of    the    In-  fendant's    failure   to    pay,    and    that    If 

Bured."   the  burden  Is  on  the  company  the  Jury  Hnd  these  facta,  they  wUl  And 

to  show  that  deceased  waa  Indebted  to  for   plaintiff    unlesa    they    And    for    de- 

ths    creditor,    and    the   amount    of    the  fendant  on  the  other  lasues,  la,  not  ob- 

debt,   when   It  attempts   to  Justify  on  Jectlonable  as  permitting-  recovery  on 

the  ground  of  payment  to  Che  creditor.  leas  than  a  preponderance  of  evidence, 

Judgment,    44    8.   W,    810,    reversed.—  and  without  proof  of  compliance  with 

Andrews  v.   Union  Cent.   life  Ina.  Co.,  the   warranties   and   conditions    prece- 

50  S.  W.  5T2,  9!  Tex.  6i*.  dent — Mutual  Life  Ins.  Co.  v.  Nichols, 

U9.     Where    the    company    sets    Op  34  S.  W.  910. 

breach  of  warranty  In  the  application.  883.    Under  Uanaf.  Dig.  Ark.  I  4<2t, 

a  charge  that  the  burden  Is  on  plain-  authorlElnr  Insurance  on  one's  lite  for 


ogle 
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AdmisBibflity  of  Evidence — (A)  In  OeneraL — The  record  of  an 
assessment  passed  at  a  meeting  of  a  foreign  insurance  company 
and  signed  by  its  president  and  secretary  is  admisBible.^***  Parol 
evidence  that  it  was  agreed  that  a  premium  note  executed  by  the 
defendant  should  not  be  paid  if  the  defendant  would  assist  in  pro- 
curing other  insurance  is  inadmissible.^"  A  card  notifying  de- 
ceased of  the  maturity  of  a  premium  was  held  not  immaterial  or 
irrelevant."*  An  insurer  may  not  introduce  a  letter  written  by 
its  officers  stating  that  insured  committed  suicide.""  Proof  of  the 
appointment  of  an  administrator  is  admissible  in  an  action  on  a 
policy  to  establish  his  capacity  to  sue.'"  Declarations  of  insured 
after  the  policy  was  delivered  to  the  effect  that  he  had  dropped  it 
offered  in  evidence  with  reference  to  the  alleged  invalidity  on 
account  of  the  premium  not  having  been  paid  in  full,  are  not  ad- 
missible.*'* Evidence  of  an  understanding  between  the  insured  and 
the  agent,  when  the  application  was  made,  that  when  the  policy 
arrived  it  might  be  accepted  or  rejected  at  the  option  of  the  in- 
sured, is  admissible  as  explaining  the  subsequent  repudiation  of 


the  benefit  of  h)B  wife,  which  ahall  be 
payable  to  tier  free  from  tbe  clalmB  of 
his  creditora,  provided  that  such  ou- 
emption  ah  all  not  apply  where  the 
smount  of  premium  ■.nnuslly  paid  out 
o(  the  funds  of  the  bUHbaod  exceed 
1300,  the  wife,  claiming  a  greater 
amount  of  Insurance  on  his  life  as 
ag-alnst  hlB  creditors,  has  the  burden 
of  showing  that  hlB  flnanclHl  condition 
warranted  hira  In  paying  such  greater 
premiumB  for  her.— Red  River  Nat. 
Banh  V.  De  Berry,  lOB  8.  W.  B9S.  See 
28  Cent.  Dig.  Insurance,  !I  184B-188S 

BM.  Where  there  has  been  a  failure 
In  the  payment  of  a  premium  or  a  pre- 
mium note  and  a  policy  by  Its  expreiia 
pro  vision  has  become  forfeited,  the 
burden  of  showing  waiver  Is  upon  the 
Ineured. — Security  Life  ft  Annuity  Co. 
of  America  v.  Underwood,  IBO  8.  W. 
293.  See  28  cent  Dig.  Insurance,  It 
lEES,   1«4E-1S«B. 

SBB.  Where  a  life  policy  provided 
that  It  should  be  payable  to  a  certain 
beneficiary,  if  living,  otherwise  to  the 
executors  of  the  Insured,  in  a  suit  by 
the  administrator'  of  the  Insured 
against  the  Insurance  company  and 
the  administrator  of  the  beneHciary  to 
recover  the  proceeds  of  the  policy  the 
burden  was  on  the  administrator  of 
the  benetlclary  to  show  that  his  dece- 
dent had  survived  the  insured,— Hllde- 
brandt  v.  Ames,  SB  S.  W,  IZS,  27  Tex. 
Civ.  App.   877. 

BBS.  In  an  action  for  life  Insurance, 
defended  on  the  ground  of  suicide  the 
burden  was  on  the  defendant  to  prove 
Its  defense.  Judgment.  Ill  S.  W.  S67, 
reversed, — Grand  Fraternity  v.  Melton, 
117  g.  W.  788,  102  Tei.  399.  See  28 
Cent.    Dig,     Insurance,    II     155G,     IS4G- 


B87.  It  Is  presumed  that  an  Insur- 
ed's death  was  not  by  suicide. — Grand 
Fraternity  v.  Qreen,   131   a.   W.   442. 

BS8.  In  the  absence  of  aatlafactory 
evidence  In  an  action  on  an  tnsuranc* 
policy  as  to  the  death  of  a  person  be- 
ing accidental  or  suicidal,  the  pre- 
sumption Is  In  favor  of  death  by  acci- 
dent.— Mutual    Life    Ins.    Co.    v.    Ford, 

130  S.    W.    769,    writs    of   error   denied 

131  S.  W.   408.     See  28  Cent.  Dig.   In- 
surance, II   lESE.   ie4E. 

58B,  The  burden  was  not  on  one, 
suing  on  a  life  policy,  to  show  that 
she  was  In  sound  health  at  the  IssU' 
•nee  of  the  policy,  which  provided  that 
no  obligations  were  assumed  unless 
insured  was  in  sound  health.  In  view 
of  the  provisions  of  Rev.  Civ.  St.  1911, 
Arts.  4947,  4948,— American  Xat.  Ina, 
Co.  V.  Fawcett,  162  S,  W.  10.  See  28 
Cent.  Dig.  Insurance,  li   IEEE,  1645. 

sMl  In  an  action  on  a  life  policy, 
the  burden  of  showing  Bulctde  on  the 
part  of  deceased  Is  on  defendant. — 
EQUltable  Life  Assur.  Soa  v.  Uddell, 
74  S.  W,  87, 


LOnUMrtMUtr    of    BTldancw.      (A) 
iwaatml.     (Bm  28  Oanl  Dtf.  Zb. 
«o*,    jf    IBSB,    laOf,   1881,    less. 
170«.> 

B91.  Where  defendant  alleges  that 
tbe  policy  was  taken  out  by  plaintift 
as  a  wagering  policy.  Its  agent  may 
testify  that  he  urged  the  parties  to  . 
apply,  and  that  the  Insured  paid  the 
premium,  and  thought  at  first  of  male- 
InK  plalntlfTs  minor  children  the  ben- 
eUciaries,  but  concluded  to  make  plaln- 
tlff  the  beneficiary.  In  order  that  In 
the  event  of  hia  marriage  It  might  be 
changed  more  easily. — Equitable  Uto 
Assur.  Soc.  v,  Hailewood,  II  8.  W.  (11. 
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the  tranBaction,  the  return  of  the  policy,  the  refunding  of  the 
premium  and  other  acta  of  the  parties.*'*  Where  the  defendant 
alleges  that  the  policy  waa  taken  out  by  plaintiff  as  a  wagering 
policy,  the  insurer's  agent  may  testify  that  he  urged  the  parties 
to  apply,  that  the  insured  paid  the  premium  and  why  a  certain 
beneficiary  was  selected."'  Where  a  policy  provides  that  no  for- 
feiture shall  be  declared  for  non-payment  of  premium  unless  a 
notice  in  writing  shall  have  been  mailed  the  insured,  it  is  error  to 
admit  over  objection  evidence  of  such  notice  and  forfeiture  where 
they  have  not  been  affirmatively  alleged  by  the  insurer.'*'    Testi- 


ns.  Wliere  defendant  executed  a 
premium  note,  parol  evidence  tha.t  It 
waa  atreed  that  It  should  not  be  paid 
If  defendant  would  BBBlst  In  procuring 
other  In BU ranee  held  inadmlssabla. — 
Security  Life  Ins.  Co.  of  America  v. 
Allen,  170  S.  W.  131. 

BBS.  Insured  executed  b  note  In  pay- 
ment of  a  life  insurance  policy.  The 
policy  was  received  by  his  father  while 
iDBured  wae  away  from  home.  Sub- 
Beauently  the  Insurance  asent  collected 
a  payment  on  the  note  From  the  em- 
ployer of  the  insured,  but  on  hia  return 
be  repudiated  the  trQnsactlon,  and  the 
money  was  refunded.  The  note  re- 
mained In  the  posBesslon  of  the  com- 
pany, but  insured  returned  the  policy, 
statin?  that  It  had  never  been  deliv- 
ered to  him,  and  aaking-  that  It  be  can- 
celed. Held,  in  an  action  on  the  policy. 
that  evidence  of  an  understanding  be- 
tween the  Insured  and  the  agent,  when 
the  application  waa  made,  that  when 
the  policy  arrived  It  mlg-ht  be  accepted 
or  rejected  at  the  option  of  the  insur- 
ed, waa  admisaible  as  explaining  the 
subsequent  acts  of  the  parties. — At- 
kins V.  New  York  Life  Ins.  Co.,  82  S. 
W.  EfiS. 

BB4.  In  an  action  on  a  life  insurance 
policy  it  appeared  that  assured  failed 
to  pay  the  flrst  premium  in  full,  but 
paid  all  except  the  agent's  commls- 
■lons,  and  the  policy  was  delivered  and 
the  company  accepted  what  was  paid, 
and  otherwise  treated  It  as  oblisatory. 
Held,  that  declarations  of  assured 
nuLde  after  the  policy  was  delivered,  to 
the  effect  that  he  had  dropped  it,  of- 
fered In  evidence,  with  reference  to 
the  alleged  invalidity  on  account  of 
the  premium  not  having  been  paid  In 
full,  were  properlv  excluded.— Metro - 
poUtan  Life  Ine.  Co.  v.  Bradley,  T8  S. 
W.  367,  Judgment  reversed  SZ  S.  W. 
1031,  9S  Tex.   230. 

BBS.  Sayles'  Ann.  Civ.  Et.  189T,  Arts. 
I9S1,  11IS3.  authorized  the  appointment 
of  a  temporary  administrator  for  the 
prosecution  of  a  suit,  and  declared  that 
the  appointment  shall  cease  at  the  suc- 
ceeding term  of  the  county  court,  un- 
less continued  In  force  by  an  order 
entered  on  the  minutes  in  open  court. 
Held,  that  where  a  temporary  admini- 
atratoT  waa  appointed  to  sue  on  a  pol- 


icy of  insurance  In  December.  1B02, 
and  at  the  March  term  of  the  county 
court  his  appointment  was  continued, 
proof  of  his  appointment  and  the  con- 
tinuation thereof  was  properly  ad- 
mitted in  evidence  In  the  action  on  the 
policy  to  establish  plalntlfTs  capacity 
to  sue. — Metropolitan  Life  Ins.  Co.  v. 
GibbB,  78  S.  W.  S»g.  34  Tex,  Civ.  App. 


B»e.  In  an  action  on  an  Insurance 
policy,  an  objection  to  a  card  notifying 
deceased  of  the  maturity  of  a  premium 
as  immaterial  and  Irrelevant  waa 
properly  overruled.— Metrop  oil  ton  Life 
Ins.  Co.  V.  OlbbS,  78  8.  W.  3SS.  31  Tei 
Ctv.  App   131. 

BVT.  In  on  action  on  a  life  policy  on 
the  Joint  lives  of  plaintiff  and  his  wife 
containing  a  provision  that  no  for- 
feiture should  be  declared  for  non-pay- 
ment of  premium,  unless  a  ■notice  in 
wrltinj?  should  have  been  mailed  by 
defendant  to  plaintifr.  It  was  error  to 
admit,  over  objection,  evidence  of  auch 
notice  and  forfeiture,  where  they  had 
not  been  atnrmatlvely  alleged  by  de- 
fendant, though  pialntIR  had  alleged, 
and  defendant,  by  both  general  and 
special  denials,  denied,  that  the  policy 
waa  In  force  at  the  date  of  the  death 
of  plaintift's  wife,  and  that  plaintiff 
and  hlB  wife  had  complied  with  the 
terms  of  the  policy  as  to  the  payment 
of  premiums.  3Z  S.  W,  911  reversed. — 
Mullen  V.  Mutual  Life  Ins.  Co.,  3t  8. 
W.  60S.  89  Tex.  269. 

59B.  In  an  action  for  life  insurance 
on  a  policy  to  be  void  In  case  of  sui- 
cide within  two  years  from  date,  the 
evidence  ehowed  that  assured's  death 
resulted  from  morphine  or  opium  self- 
administered.  Held  that,  it  having 
tieen  shown  that  assured  was  not  ac- 
customed to  the  use  of  morphine,  It 
was  proper  to  allow  a  physician  to 
answer  plaint!  IT  B  question  as  to 
whether  one  not  accustomed  to  hand- 
ling It  could  have  any  conception  of 
how  much  an  eighth  or  a  quarter  of 
a  grain  was.  aa  bearing  on  the  ques- 
tion of  whether  assured  might  not 
have  accidentally  taken  an  overdose 
without  any  suicidal  Intent.— Uutoal 
Life  Ins.  Co.  of  New  York  v.  TlUman. 
19   8.  W.   29J. 


i:.,q,t,.-eoovGoO»^lc 


LIFE   INSURANCE 


mony  that  at  tlie  time  the  policy  is  isBued  that  the  state  agents 
of  the  insurer  had  stated  that  they  would  accommodate  insured 
with  respect  to  the  payments  is  admissible  and  is  not  objection- 
able as  an  attempt  to  -contradict  a  provision  in  the  policy  that 
only  certain  officers  could  waive  forfeitures  or  grant  extensions."" 
Evidence  that  naming  -of  the  deceased's  younger  brother  as  bene- 
ficiary claimed  to  show  that  he  would  not  have  contributed  to  bis 
father's  support,  was  requested  ly  his  mother  on  her  death  bed 
is  not  admissible  as  res  gestae,*"'  or  as  a  dying  declaration,"*  but 
is  hearsay.*"'  (As  to  suicidal  intent  in  taking  drugs,  see  Ann. 
598,  and  evidence  explanatory  of  his  statements  in  connection 
therewith,  see  Ann.  599.  As  to  testimony  of  druggist  about  filling 
prescriptions,  see  Ann.  600.)  An  agent's  declaration  that  he  was 
the  insurer's  agent  was  held  inadmissible  in  an  action  on  a  note 
given  him  and  transferred  by  him  to  the  plaintiff,  in  which  the 
defendant  asked  judgment  over  against  the  insurer,""^  this  being 


from  date,  the 
evidence  ahowed  that  aaaured'a  death 
resulted  from  morphine  or  opium  eelf- 
admlnlatered.  Held  that,  defendant 
having-  Introduced  testimony  that  as- 
sured refused  to  tell  the  doctor  called 
In  to  attend  him  where  ha  got  the 
morphine,  saying  that  "he  did  not  want 
to  hurt  anybody's  huslneas,"  It  was 
proper  to  allow  plaintIR  to  show  that 
It  was  the  custom  for  druggists  to  eel] 
It  to  anyone;  such  evidence  having  a 
tendency  to  show  that  assured  did  not 
understand  the  character  of  hla  stata- 
menL— Mutual  Life  Ins.  Co.  v.  Till- 
ntan,    19    S.   W.   294. 

BBM.  In  an  action  against  a  for- 
eign insurance  company  on  Its  policy, 
the  record  of  an  assessment  passed 
at  a  meeting,  signed  by  the  president 
la    admlBslble    In    ovi- 

:    of  corporate   acts,   and 
^  the  presumption,  that   the 


only  the  president,  vice  president,  or 
secretary  could  waive  forfeitures  or 
^rant  extensions,  etc. — Washington 
Lffe  Ins.  Co.  v.  Berwald.  T2  S.  W.  43S. 
BOB.     Evidence   that   naming   of   de- 

flclary  In  Insurance  policy,  vlalmea 
to  show  that  he  would  not  have  con- 
tributed to  his  father's  support,  was 
requested  by  his  mother  on  her  death- 
bed, held  not  admissible  as  res  gestae. 
—St.  Louis,  B.  &  M.  Ry.  Co.  v.  Jen- 
kins.  172  6.  W.    984. 

employment  b 


dence   under   1 


In  vie* 

domicUf 

was  the  same  as  prevailed  In  Texas.— 
Illinois  Bankers'  Life  Ass'n  v.  Dodson, 
1S9,   9,  W.   992, 

aoa  Where  a  doctor  swore  that  he 
prescribed  for  insured.  It  was  not  er- 
ror to  permit  a  druggist  to  testify  that 
he  had  tilled  the  prescriptions,  though 
he  did  not  know  who  brought  them  to 
the  drug  store, — Fllppen  v.  State  Life 
Ins.  Co..   70   S.   W,    787. 

601.  It  being  In  issue.  In  an  action 
on  a  life  policy,  whether  the  state 
agents  of  the  company  agreed  to  ex- 
tend a  certain  premium,  and  whether 
they  had  authority  to  do  so,  test!' 
mony  that  at  the  time  the  policy  was 
Issued  they  stated  that  they  would 
accommodate  Insured  with,  respect  to 
the  payments  was  admissible,  and  was 
not  objectionable  as  an  attempt  to  con- 
tradict a  provision  In  tbv  pohcy  that 


I    Ins 


'   and   ■ 


irrltten   < 


sting   of   I 
held    amblguoi 

:  spoke  of  agents'  compensation 
as  a  salary,  and  the  other  as  an  ad- 
vance agaJnat  commissions,  so  as  to 
warrant  parol  evidence  In  explana- 
tion.— Generes  v.  Security  Life  Ins. 
Co.  of  America.  163  S.  W.  3S6. 

60*.  Evidence  that  naming  of  dO' 
ceased  younger  brother  i 
In  an  Insurance  policy, 
show  that  he  would  n( 
trlbuted  to  hla  father's 
sted  by  hi  I 


in  ell  clary 
claimed    to 

r  death- 
bed, held  not  admissible  as  a  dying 
declarallon.-^St.  Louis,  B.  «  H.  Ry. 
Co.   V.  Jenkins,   172   S.  W.   984. 

608.  Evidence  that  naming  of  de- 
ceased's younger  brother  aa  bMie- 
flclary  In  Insurance  policy,  claimed  to 
show  that  he  would  not  have  contri- 
buted to  his  father's  support,  was  re- 
quested by  his  mother  on  her  death- 
bed. Is  hearsay. — St.  Loula,  B.  &  M. 
Ry.  Co.  V.  Jenklna,   172  S.  W.   984. 

006,  An  Insurer  sued  on  a  life  pol- 
icy may  not  Introduce  a  letter  written 
by  [ta  officers  stating  that  Insured 
committed  suicide. — DeGarcla  v.  Cher- 
okee Life   Ins.   Co,   of  .Rome,  Oa.,   180 


607. 
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proved  by  other  evidpuce  and  in  effect  admitted  by  the  insurer. 
In  a  ease  where  two  written  contracts  of  employment  between  a 
company  and  an  agent  were  ambiguous,  parol  evidence  was  ad- 
missible.'"' Where  it  was  not  permissible  to  show,  because  of  the 
incontestable  clause  in  a  life  policy,  that  the  insured  committed 
fraud  in  obtaining  a  policy,  it  was  not  permissible  to  show  that 
the  beneficiary  participated  in  such  fraud.*"'  An  affidavit  in  lieu 
of  a  cost  bond  made  by  the  insured  previous  to  the  issuance  of  the 
policy  is  uot  admissible  to  show  his  financial  condition  when  the 
policy  was  issued."'^' 

(B)  Payment  of  Premiunu. — Parol  evidence  that  it  was  agreed 
that  a  premium  note  executed  by  the  defendant  should  not  be 
paid  if  the  defendant  would  assist  in  procuring  other  insurance 
is  inadmissible."'  A  card  notifying  deceased  of  the  maturity  of 
a  premium  was  held  not  immaterial  or  irrelevant.^"*  Evidence  of 
an  agreement  by  which  the  premium  note  was  made  payable  to  the 
agent  and  was  to  be  his  individual  property  was  admissible  in  a 
case  where  the  insurer  claimed  forfeiture  for  non-payment  of  the 
note.'"*  A  receipt  signed  by  the  agent  is  admissible  notwithstand- 
ing *  provision  of  the  policy  that  receipts  for  premiums  should 
be  signed  by  the  secretary  and  countersigned  by  the  person  to 
whom  payment  is  made.""  On  the  issue  as  to  forfeiture  of  a  policy 
for  non-payment  of  a  certain  year's  premium,  correspondence  rela- 
tive to  extension  of  time  of  payment  for  the  previous  year's 
premium  is  admissihie  to  show  the  company's  attitude  towards  the 
risk.'"  Correspondence  of  an  officer  of  the  insurer,  after  for- 
feiture for  non-payment  of  premium,  which  does  not  tend  to  show 

to  plmlntiff.  In  which  defendant  aakefl 
Judgment  over  agalnnt  Ihe  Insurance 
company,  the  aitenl'H  declaration  that 
he  was  the  company's  aKCnt,  held  In- 
" oved  by  Q  ■ 


evidence    and.    in    effect,    admitted    by 

puny    defended   against    recovery    on    a 

the  company   In   Its  answer— Reserve 

poUcy  on  the  Rround  that  It  had  been 

I,oan   Life   Ina.  Co.   v.   Benaon.   1«   S. 

forfeiled.  by  lis  terms,  by  the  failure 

W.  2S6. 

premium,  evidence  of  an  agreement  by 

807*.     In  an  action   on   a  policy   the 

which   the  note  In   queslion   was   made 

premiums  on   which  were  paid  by  as- 

payable    to    the    apent.    and    was    to    be 

Hured'a  wife,   who  was  beneficiary,  an 

his    property,    and    that   defendant    had 

affidavit    in    lieu    of    cod    bond    made 

no   Interest   therein,    was  admissibte.- 

by  assured  previous  to  the  Issuance  df 

Thies    V.    Mutual    Life    Ins.    Co..    35    S. 

Ihe    policy.     Is    Inadmlaslble     to    show. 

W.    876. 

his  financial  condition  when  the  policy 

aiO.     In  an  action  against  an   inaur- 

was    Issued.— Mutual    Life    Ins.    Co.    of 

Kenlucky   v.  Mellot.   BT   S,   W.    8ST. 

paid    to    Its    agent,    a    receipt    for    Ihe 

.premium    signed     by     the    agent    indi- 

OOe.    Wliere   It   wan  not   permissible. 

vidually    is    admissible    to    show    that 

because  of  the  Incontestable  clause  In 

he  received  the  money  notwlthstanillng 

a  life  policy,  .to  show  that  the  Inaured 

a  provision  of  the  policy   that  receipts 

committed  fraud  In  obtaining  (he  pol- 

roi    premiums    should    be    atgned    by 

icy.    It    was    not    permlaaible    to    show 

the    secretary,    and    countersigned    by 

that    the    beneficiary     participated    In 

the  person  to  whom  payment  is  made. 

such  fraud.— Southern  Union   Life  Ins. 

-Equitable   Life   Assur.   Soe.    v.   Cole. 

Co.  V.  White.    IBS   S.  MV.  2U. 
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waiver  of  the  forfeiture  clause,  is  immaterial,"^  On  the  issue  of 
failure  of  coDBideratioji  of  a  premium  note,  error  in  the  admiseion 
of  s  letter  from  the  insurer  to  the  policyholder  cancelling  the 
policy  is  harmless,  where  the  agent  who  accepted  the  note  and 
agreed  to  pay  the  amount  to  the  company  did  not  deny  that  he 
had  failed  to  pay  the  money  as  agreed."*  In  an  action  on  a  note 
for  amount  paid  by  plaintiff  as  premiums  on  defendant's  policy 
and  to  enforce  collateral  security,  testimony  as  to  defendant's 
promise  to  pay  in  any  event  is  admissible  on  the  issue  of  his  prom- 
ise to  pay  made  after  his  discharge  in  bankruptcy."*  Evidence 
that  an  agent  had  agreed  to  take  his  own  board  bill  for  the  first 
premium  is  admissible  and  it  is  error  to  exclude  all  parol  evi- 
dence impeaching  the  consideration  of  a  policy  and  that  the  agent 
had  acted  outside  the  scope  of  his  authority  in  accepting  anything 
but  a  cash  payment.*"  The  fact  that  the  insured  was  a  man  of 
considerable  wealth  was  material  on  the  question  whether  the  agent 
extended  credit  to  him  for  the  premium."'  (As  to  agreement  be- 
tween parties  that  a  premium  note  should  be  endorsed  without  re- 
course, see  Ann.  615.)  A  wife's  statement  of  what  her  husband  said 
in  delivering  the  policy  to  her  as  to  the  time  when  the  premium' 
would  be  due,  is  not  objectionable  as  a  confidential  communica- 
tion,"*' but  is  hearsay  and  incompetent.*"* 


y  the 


vhlle 


e  of  failure  I 


B  In 


KOOd  health,  evidence  that  Insured 
was  a  man  of  considerable  wealth  warn 
material  on  the  Question  whether  the 
agent  extended  credit  to  him  for  the 
premium,  as  claimed  by  plaintiff. — 
AmarlUo  Nat.  Life  Ins.  Co.  v.  Brown, 
188   8.   W.   SB8, 

r  of 


mlum  and  death  of  oSHured,  which  does 
not  tend  to  show  waiver  of  the  for- 
feiture clause.  Is  ImmaterlaJ  In  an  ac- 
tion on  the  policy. — LaughUn  v.  Fidel- 
ity Mut.   Life  AsB^n.   Zg  S.   W,   411. 

013.     On  an  Issue  as  to  the  forfeiture 
Of  a  policy  for  nonpayment  of  the  1B0G 
relatli 


iBlor 


!   for 


t  at 


the   1905   premli 

tending-  to  show  the  company' 

toward   the   rlsli. — Equitable 

sur.  Society  of  United  States  v,  BlUs, 

IS2  S.  W.  «ZG.   106  Tex.   528. 

914.  On  the  issue  of  failure  of  con- 
sideration of  a  premium  Insurance 
note,  error  In  the  admission  of  a  let- 
ter from  the  company  to  the  policy 
holder  canceling  the  policy  was  httrm- 
less,  where  the  asent  who  accepted  the 
note  and  agreed  to  pay  the  amount  to 
the  company  did  not  deny  that  he  had 


fKtied  to  pay  the  money  as  agreed. — 
Newman  v.  Tarwater,  169  S.  W.  4SG. 

fllB.  In  an  action  by  the  Indorsee 
of  a  premium  note,  a  letter  written  to 
defendant  by  Its  state  asent  seeking 
such  Indorsement  held  admissible  to 
show  that  the  agreement  between  the 
parties  was  that  the  note  should  be 
endorsed  without  recourse, — Security 
Trust  &  Life  Ins.  Co.  v.  Stuart.  Ifil  S, 
W.  3SS. 

818.  In  an  Bj;tlon  on  a.  note  for 
amount  paid  hy  plaintiff  aa  premiums 
on  defendant's  policy  and  to  enforce 
collateral  security,  teatlmony  as  to  de- 
fendant's promise  to  pay  In  any  event 
held  admissible  on  the  Issue  of  his 
premise  to  pay  made  after  his  dis- 
charge In  bankruptcy. — Underwood  v. 
First  Nat.  Bank  of  Galveston,  18G  8. 
W.  S96. 

natt.  In  an  action  by  a  wife  on  a 
policy  on  her  husband's  life,  her  state- 
ment as  to  what  the  husband  said 
when  be  delivered  the  policy  to  her  BS 
to  the  time  when  the  premium  would 
be  due  was  hearsay  and  Incompetent. 
— Illinois  Bankers'  Life  Ass'n  v.  Dod- 
Bon,  189  S.  W.  991. 

■ISb.  In  an  action  by  the  wife  on 
a  policy  on  her  husband's  life,  her 
statement  as  to  what  the  husband  said 
when  he  delivered  to  her. the  policy,  aa 
to  the  time  when  the  premium  would 
tie  due.  Is  not  objectionable  aa  a  con- 
fldentlai  communication. — Illlnola  Bank- 
ers'   Life   Ass'n    v.   Dodson.        '     " 
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(C)  Death  of  Insured  and  OaiiM  Tbeireof. — While  ordicarily 
the  verdict  of  a  coroner's  jury  is  inadmissible  to  prove  the  cause 
of  a  decedent's  death,  yet  where  the  policy  provides  that  the  proofs 
of  death  shall  contain  the  record  and  verdict  of  the  coroner's  in- 
quest, and  such  information  i^  not  contained  in  the  proofs  of  death, 
the  insurer  may  introduce  it  at  the  trial."'*  Evidence  that  several 
years  before  a  brother  of  the  insured  met  a  violent  death  and  an- 
other brother  charged  with  his  murder  fled,  has  Ho  bearing  on  the 
issae  of  whether  the  insured  committed  suicide."' 

(D)  Persons  Entitled  to  (Proceeds. — ^Where  an  illegitimate 
daughter  charged  the  wife  of  insured  with  having  used  undue  in- 
fluence to  persuade  the  insured  to  substitute  the  wife  as  bene- 
ficiary and  also  that  the  insured  was  of  unsound  mind,  evidence 
that  the  insured  was  very  fond  of  the  daughter  and  expressed  an 
intention  of  changing  the  policy  to  provide  for  her  lb  relevant  in 
a  controversy  between  the  two.'*"  The  application  to  be  appointed 
a  guardian  of  a  minor  son  by  the  widow  of  insured  is  admissible 
to  determine  the  amount  of  insurance  available  for  the  wife  and 
son,  such  application  listing  a  policy  other  than  the  one  in  litiga- 
tion, where  the  widow  is  claiming  the  latter."* 

(E)  Estoppel  or  Waiver. — ^Evidence  of  an  insurer's  custom  to 
present  a  premium  receipt  as  a  demand  for  payment  and  that  this 


617.  Held  to  be  error  In  refuaiiiK  t« 
admtt  evidence  that  agent  had  asreeil 
to  take  as  an  equivalent  for  the  first 
premtam  his  own  board  bill  to  D.,  and 
In  excluding  all  parol  evidence  im- 
peacblng  the  cDnalderatlon  of  the  pol- 
loy.  and  that  the  agent  had  acted  out- 
side the  scope  of  his  authority  In  ac- 
cepting anything  but  a  cash  payment. 
— Texas  Mut.  Life  Ins.  Co.  v.  Davidge. 
61    Tex.   241. 

«B»— <0>   9Mtk  of  maOtt  XBMIMa  Md 


[    IBSLlSn.) 

na.  Evidence  in  an  action  on  a  Ufe 
policy  that  several  years  before  a 
brother  of  Insured  met  a.  violent  death, 
and  another  brother  charged  with  his 
murder  fled,  has  no  bearlns  on  the 
issue  of  Insured  having  committed 
suicide, — De  Garcia  v.  Cherokee  Life 
Ins.  Co.  of  Rome,  Ga.,  180  S.  W.  153. 

«1«.  While  ordinarily  the  verdict  of 
a  coroner's  Jury  is  InadmisBible  to 
prove  the  cause  of  decedent's  death, 
yet  where  a  life  Insurance  policy  ex- 
pressly provides  that  proofs  of  death 


and  that  the  proof i 
evidence  of  the  facta  therein  stated  In 
behalf  of  the  company,  the  beneficiary, 
In  a  suit  on  the  policy,  by  willfully 
omitting  from  the  proofs  the  record  of 
the  proceed  in  gB  of  the  coroner's  In- 
quest, In  violation  of  the  espress  terms 


of  the  policy,  may  not  deprive  the  In- 
surer of  the  evidence  contained  there- 
in, but  the  Insurer  may  Introduce  It  at 
the  trial.— Metro  poll  Urn  Life  Ins.  Co. 
V  Wa«ner,  109  8,  W.  USO.  See  28  S. 
W.  Cent  l>iK.  Insurance.  II  1S91.  1893. 

to     Vro- 


680.  Where,  In  a  controversy  be- 
tween the  Illegitimate  daughter  and 
the  wife  of  an  insured  as  to  the  pro- 
ceeds of  a  policy,  the  daughter  charged 
that  the  wife  induced   the  Insured  by 


indue  Influen 


,  In- 


)f  the  daughter,  as  beneficiary. 
and  also  that  the  insured  was  of  un- 
sound mind,  evidence  that  the  insured 
was  very  fond  of  the  daughter,  and 
expressed  an  intention  at  the  time  of 
changing  the  policy  to  provide  for  her 
In  some  method,  was  relevant  to  such 
issues. — Hioxey    v.    Franklin    Ufe    Ins. 

Co..  1S4  s.  w.  *3a. 

691.      In  an  action  by  the  beneficiary 
of  a  life   policy,    where    insured's  wife 
the  proceeds   under   an   agree- 


wlth    i 


isider 


of 


agreeing  to  transfer  their  homestead, 
the  admission  of  her  application  as 
guardian  for  her  minor  son.  In  which 
she  listed  another  policy  as  his  prop- 
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had  been  done  in  the  ease  of  other  policies  held  by  the  plaintiff 
on  the  life  of  the  insured  and  others  is  admissible  in  an  action  by 
an  assignee  on  a  poliey  which  the  insurer  claimed  had  been  for- 
feited for  non-payment  of  premiums.""  In  general,  a  finding  that 
insured,  in  a  policy  void  if  he  committed  suicide  within  a  specified 
period,  did  not  commit  suicide  must  stand  unless  the  evidence  es- 
tablishes his  death  was  intentional  to  a  point  which  precludes  a 
reasonable  doubt."" ,  The  fact  that  a  pistol  can  only  be  fired  by 
pulling  a  trigger  does  not  show  beyond  a  reasonable  doubt  that 
the  insured  was  killed  by  a  shot  from  the  pistol  intentionally 
fired.'"  To  show  a  waiver  of  proofs  of  death  evidence  that  an 
officer  of  the  insurer  stated  that  the  insurer  would  not  pay  the 
policy  and  would  not  furnish  blanks  for  proof  of  death  because 
the  premiums  had  not  been  paid  is  admissible.*"  An  insurer,  after 
accepting  an  application  containing  the  question,  "For  what  have 
you  sought  medical  advice  during  the  past  seven  years!"  which 
was  answered  "No,"  was  not  entitled  to  submit  to  the  jury  the 
question  as  to  what  the  applicant  meant  by  such  answer.***  (For 
certain  evidence  held  admissible  to  show  a  waiver  of  forfeiture  for 
non-payment  of  a  premium,  see  Ann.  625.) 

Wei^  and  Sufficiency  of  Evidence — (A)  In  0«neral.— Where 
insured  executed  a  premium  note,  the  policy  was  delivered  to  his 
father  while  insured  was  away,  the  agent  subsequently  collected 
a  part  of  the  note  from  insured's  employer,  but  on  his  return  the 


The  fact  that  a  pistol  could  only  be 
tired  by  puItlnK  the  trl^Ker  does  not 
Bhow  beyond  a  reasonable  doubt  that 
insured  killed  by  a.  shot  from  the  pla- 
tol  Intentionally  flr«d  tt, — Id. 

ass.  In  an  action  on  a  life  poliey. 
certain  evidence  held  admissible  to 
show  a  waiver  by  Insurer  of  a  for- 
feiture of  the  policy  for  non-payment 
of  a  premium. — Equitable  Life  Assur. 
Society  of  United  States  v.  Ellis,  1S7 
184,    Judgment    HRlrmed    147    S. 


esa.  In  an  action  by  an  asalKnee  on 
El  life  policy  which  the  Insurer  clHlmed 
was  forfeited  for  failure  (o  pay  the 
last  premium,  evidence  of  the 


remiui 


:elpt 


as  a  demand  for  payment,  and  that  it 
had  done  so  In  the  case  of  other  pol- 
icies held  by  pUlntlff  on  the  life  of 
the  Insured  and  others,  is  admissible, 
—Mutual  Life  Ins.  Co.  of  New  York  v. 
Davis.  154  a.  W.  11B4,  See  28  Cent. 
Ttlg.  Inaurance.  II  1556.  1«ST-1S»S, 

603.  A  flndlng  that  Insured  in  a  life 
policy  void  If  he  committed  suicide 
within  a  specified  period  did  not  com- 
mit suicide  must  stand,  unless  the  ev- 
idence establishes  that  the  shootlnK 
causing  his  death  was  intentional  to 
that  degree  of  conclusiveness  which 
prAcludes  a  reasonable  doubt  to  the 
ind    there  must   be   no   room 


11E2. 
eSfl.     Wher 


I    an    applies 


I    for 


Inds  ti 


m  the  evidence, 
V,  Ford,  130  S. 
denied,    131    S. 


different  i 
—Mutual  l-lfe 
■W.    789,    writs 
W.  406. 

■04.  In  an  action  upon  a  life  policy 
void  on  the  suicide  of  Insured,  evidence 
held  to  Justify  a  flnding  that  insured's 
death  waa  accidental,  and  not  suicidal. 
— Id.  See  28  Cent  Dig.  Insurance.  II 
iri56,  170T. 


life  Iiisu 

medical  advice  during 
years?"    was  answered 
pany,    after     accepting 
I   and    issuing   a  policy 
t  entitled.  In  an  action 
submit  to  the  Jury  the 
what    the    applicant 
nieanl  oy  such  answer. — Thles  v.  Mut- 
ual Life  Ins.  Co.,  3G  S.  W.  61S.  , 

M7.  In  an  action  on  a  policy,  ev- 
idence that  the  Insurer's  superinten- 
dent stated  that  Insurer  would  not 
pay  the  policy,  ajid  would  not  furnish 
blanks  for  proof  of  death,  because  the 
ptemluma  had  not  been  paid,  was  ad- 
missible to  show  a  waiver  of  proofs  of 
death.— Metropolitan  Ufe  Ins,  Co.  v. 
Qlbbs,  78  8.  W.  SSS,  34  Tex.  Civ.  App. 
131. 


the  past  seven 

such  appllcatlor 
thereon,  was  no 
oil  the  policy  to 
Question    as    to 
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insured  repudiated  the  transaction,  the  money  was  refunded,  the 
policy  returned  with  the  statement  that  it  had  not  been  delivered 
to  insured  and  with  the  request  that  it  be  canceled,  the  note  how- 
ever,  remaining  in  the  posseesion  of  the  insurer,  there  was  no 
binding  contract  of  insurance."'  In  a  case  where  there  was  evi- 
dence that  the  insured  at  the  time  of  delivery  of  the  policy  was 
suffering  from  a  certain  disease,  evidence  that  he  appeared  to  be 
in  good  health  was  insufficient  to  raise  an  issue  whether  he  was 
in  fact  suffering  from  such  a  disease,  it  being  a  matter  of  common 
knowledge  and  shown  by  the  undisputed  evidence  that  the  earlier 
stages  of  such  disease  in  no  way  affected  the  healthful  appearance 
of  the  sufferer.'"  "*"  {As  to  evidence  held  sufficient  to  sustain  a 
finding  that  the  wife  induced  the  insured  by  undue  influence  to 
substitute  her  instead  of  the  daughter  as  beneficiary,  see  Ann.  631. 
Evidence  warranting  a  finding  that  insured  did  not  use  intoxicat- 
ing liquors  as  a  habit  or  custom,  see  Ann.  629.  Evidence  held 
insufficient  to  show  that  insured's  death  was  caused  by  poison 
administered  by  his  wife,  see  Ann.  643.  For  evidence  showing 
agent  had  power  to  bind  the  insurer  by  a  statement  of  what  the 
annual  premium  would  be,  see  Ann.  639a.) 

(B)  Ab  B^r^u^ds  the  Payment  of  the  Premiom. — ^Where  the  de- 
fense was  non-payment  of  the  fee  required  as  a  condition  prece- 
dent to  membership  and  it  appeared  that  the  insurer  had  forwarded 
the  certificate  to  deceased,  who  was  one  of  its  agents,  that  the 
accounts  between  him  and  the  company  were  confused,  that  at  one 
time  he  had  made  an  over-payment  in  his  remittances,  that  his 
name  had  been  published  in  the  list  of  members,  and  a  mortuary 
assessment  had  been  levied  on  him  as  if  he  were  a  member,  the 

665— Wilrbt    MM    MOIMmuer    ot    Mt*  held   Buffldent   to    show   that   Insured 

UUbo*.     (Sm    as    Oaat.    IM«.    Xbrnat.  klUed    himself.— Stste    Mut.    Life    Ina. 

»BM,  M  IBBB,  1707-1786.)  Co.   of  Rome,   Ga.,   v.    Lonr,    ITG   S.   W. 
778, 

668.     Where,  In  an  action   on  a  life  631.     In   a  controversy   between   the 

Insurance    policy,    there    was    evidence  wife  of  an  Insured  and  an  Illegitimate 

that  Insured,  when  the  policy  was  de-  daughter  as  to  the  proceeds  of  an  In- 

Ilvered.   was   In   the  earlier   stages   of  surance   policy,   evidence  held   to  sus- 

Brlght's  disease,  evidence  that  at  that  tain   a  Hndlng   that   the   wife   Induced 

time  he  appeared  to  ba  In  good  health  the  Insured  by  undue  Influence  to  eub- 

■waa  Insumcient  to  raise  an  Issue  as  to  stltute  her.  Instead  of  the  daughter,  as 

whether  he  was  In  fact  suffering  from  beneficiary    of    the    policy,— Maitey    v. 

Brlght's  disease:   It   being  a  matter  of  franklin   Life   Ins.   Co..   1G4    S.  W.   43S. 

common   knowledge  and   shown  by  un-  Wa.     Evidence  held   not   to   show  an 

disputed      evidence      that      the     carUer  agreement  to  eitend  the  payment  of  a 

Stages  of  that  disease  in  no  way  affect  premium    note    and    the    policy    insur- 

the    healthful    appearance   of    the    suf-  ance    during    the    month    In    which    in- 

fere r,— Metropolitan    Life    Ins,    Co.    v.  sured     died.— Wichita     Southern      Life 

Beti.  S9  S.  W,  1140.      See  28  Cent.  Dig.  Ina.   Co.   v.   Roberts,    186  S.  W,    411. 

Insurance.  II   1707-1T28.  633.      In  an  action  upon  a  Jlfo  policy 

BOB.     In    an    action    on    a   life   policy  evidence  held  to  juatlfy  a  finding  that 

the  evidence  held  to  warrant  a  flndlng  an   agent   at   Insurer   had    authority    to 

that  insured  did  not   use  intoxicating  extend   the   time   of   payment   of   pre- 

Ilqucra  as  a  habit   or  cuatom. — Pacific  mluma  due  on  a  policy. — Eaultable  Life 

Hut.   Life  Ins.   Co.   v,   Terry,   84   B,   W.  Assur.     Society     of     United     States     v. 

(Et  &I1IS,  137  S.  W.  184.  Judgment  affirmed 

630.     In  an  action  on  ft  life  Insurance  147  a.  W.  1162.     See  J8  Cent.  Dig.  In- 

pollcy  with  a  suicide  clause,  evidence  surance.  I  ISGG. 
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jury  was  warranted  in  finding  that  the  fee  had  either  been  paid  or 
its  payment  waived  as  a  condition  precedent.'**  (As  to  evidence 
held  sufficient  to  sustain  a  finding  that  premium  notes  were  taken 
by  the  agent  individually  for  his  part  of  the  first  premium."*) 
(Evidence  justifying  a  finding  that  the  insurer  waived  a  forfeiture 
for  non-payment  of  premium.""*)  (As  to  evidence  held  insudieient 
to  show  that  payments  of  premium  out  of  a  community  estate  on 
a  policy  for  a  beneficiary  other  than  the  wife  were  a  fraud  on 
the  wife."') 

(0)  Authority  and  AgreeniBiit  to  Extend  Premiom. — As  to  evi- 
dence held  not  sufBcient  to  show  an  agreement  to  extend  the  pay- 
ment of  a  premium  note  and  the  insurance  during  the  month  in 
which  insured  died,  see  Ann.  632,  635.)  (Evidence  held  to  sustain 
a  finding  that  the  insurer  intended  to  extend  credit  for  the  premium 
of  insured  to  its  general  agent  and  to  permit  him  to  extend  credit 
therefor  to  the  insured,  see  Ann.  646.)  (For  eTiden6e  justifying  a 
finding  that  the  agent  of  insurer  had  authority  to  extend  the  time 
of  payment  of  premiums  due,  see  Ann.  633.) 

(D)  Showing  Snicide. — Where  the  deceased  left  a  note  refer- 
ring to  his  death,  with  directions  for  sending  a  telegram,  and  the 
evidence  shows  death  from  morphine  poisoning,  a  judgment  for 
plaintiffs  will  be  set  aside  where  the  suicide  of  the  deceased  is 
the  sole  issue  tried.'"     (For  evidence  showing  death  by  suicide, 


834.     Evidence  held  to  Justify  a  And- 
iDB-  that  the   Insurer   In   a  life   policy 
waived    fortelturo  for 
premium  at  maturity. 

636.  In  an  action  on  a  life  policy, 
evidence  held  not  to  show  that  Insured 
obtainlns  an  extension  of  the  time  of 
tbe  payment  of  an  annual  premium. 
and  dying-  l>efore  payment,  would  not 
have  paid  the  premium  had  he  lived. 
—Id. 

-  836.  In  an  action  where  the  wife  of 
Insured  contested  the  right  of  a  ben- 
eficiary to  the  proceeds  of  a  policy,  the 
premium  of  which  had  been  paid  out 
of  the  community  estate  of  the  hus- 
band  and    wife,    evidence    held   Insuf- 

were  a  fraud  on  the  wife. — Jones  v. 
Jones.   146   8.  W.    206. 

087.  Insured  eiecuted  a  note  In  pay- 
ment of  a  lire  Insurance  policy.  The 
policy  was  received  by  his  father 
while  Insured  was  away  from  home. 
Subsequently  the  Insurance  agent  col- 
lected a  payment  on  the  note  from 
the  employer  of  the  Insured,  and 
on  his  return  he  repudiated  the  trans- 
money    was    refunded. 


n  an  action   on  a  life  policy. 

.    .  held  Insulllclent  to  show  that 

payment   of      Insured  knowingly  made  false  answers 

to  questions  In  the  application,  or  that 

at  that  tlms  he  resllzed  he  was  aftectod 

with  cancer  of  the  stomach. — Ouaran- 

Life   Ins.   Co.    V.    Eh-ert,    ITS   S.   W. 


643. 

•88.  Evidence  held  to  show  that  an- 
swers did  not  avoid  the  policy  under 
Vernon's  Sayles'  Ann.  Clv.  St.  1S14. 
Art  4947.  not  being  material  to  the 
risk  or  affecting  the 


em%.  Evidence  held  to  show  that 
the  agent  soliciting:  Insurance  had 
power  to  bind  Insurer  by  a  atatement 
□f  what  the  annual  premium  would  be. 
—  Illinois  Banker 


1S9   i 


.   992. 


In  a 


The 


I   In   the   1 


of  the  company,  but  Insured  returned 
the  policy,  stating  that  It  had  never 
been  delivered  to  him.  and  asked  that 
It  be  canceled.  Held  sufflclent  to  sus- 
tain a  Undlng  that  there  was  no  bind- 
ing contract  of  insurance.— Atkins  v. 
New  York  Life  Ins.  Co.,   B2   S.  W.  583. 


action  on  a  life  Insurance 
vldence  examined,  and  held  to 
show  that  Insured  was  not  In  good 
health,  when  the  policy  was  delivered. 
— Metropolitan  Lire  Ins.  Co.  v.  Beti, 
99  S.  W.  1140.  See  28  Cent.  Dig.  In- 
surance, il  1707-1728. 

841.  Where  suicide  of  deceased  Is 
the  sole  issue  tried  In  an  action  on  a 
life  Inaurance  policy,  and  deceased  left 
a  note  referring  to  his  death,  with  di- 


ce tl  or 


3Ddin| 


shows  death  fro 
phlne  poisoning,  a  JudEment  for  plain- 
tirta  will  be  set  aside.- Mutual  LIfs 
Ins.  Co.  V.  Hayward.  27  B.  W,  ti. 
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see  Ann.  630,  642,  648  and  evidence  held  sufficient  to  bIiow  death 
from  natural  causes  rather  than  suicide,  Ann.  647.) 

(E)  Showing  False  Auswm-b  in  Application  and  EiFect  Thereof. 
— {For  evidence  held  insufficient  to  show  that  the  insured  know- 
ingly made  false  answers  to  questions  in  the  application  or  that 
at  the  time  he  realized  that  he  was  affected  with  a  certain  disease, 
see  Ann.  638.)  (For  evidence  showing  that  answers  did  not  affect 
the  policy  as  not  being  material  to  the  risk,  see  Ann.  639.)  (Evi- 
dence  held  sufficient  to  show  that  defendant  waived  its  right  to  for- 
feit policy  on  account  of  false  answers  in  the  application  and  of 
ill  health  at  the  time  the  policy  was  delivered.*") 


MS,  In  an  action  for  life  'Insurance 
on  a  policy  to  be  void  In  case  of  suicide 
within  two  years  from  dale,  the  evi- 
dence showed  thai  assured's  death  re- 
sulted from  morphine  or  opium  self 
administered:  that,  though  only  a 
manager  In  a  store  and  Insolvent,  he 
carried  t23,00O  life  Insurance:  that  he 
was  sreatly  troubled  over  the  matter 
of  his  homestead,  which  had  been  con- 
veyed In  payment  of  a  debt,  with  right 
to  repurchaee;  that  on  a  hot  Sunday 
afternoon,  complaining  of  a  headache 
and  the  nolae.  he  went  out.  saying  that 
he  would  take  a  street  car;  that  later 
In  the  evening  he  was  found  by  his 
brother  In  the  store,  with  the  door 
locked,  lying  on  a  table;  that,  when 
asked  what  was  the  matter,  he  said  he 
had  a  headache,  and  falsely  said  that 
he  had  taken  HoKman's  Anodyne,  and 
might  have  taken  It  too  strong:  that 
he  never  ueed  narcotics,  and  was  op- 
posed to  taking  any  medicine  except 
on  the  prescription  of  a  regular  physi- 
cian: that  when  asked  by  the  doctor, 
whom  his  brother  immediately  got, 
-  how  much  morphine  he  had  taken,  he 
said  that  It  was  none  of  his  business, 
but  that  he  had  taken  bo  much  that  he 
could  not  get  It  out  of  him:  that  at 
the  time  a  note  In  the  handwriting  of 
assured,  and  evidently  written  after 
he  went  to  the  store,  was  found  con- 
spicuously stuck  In  the  railing  about 
hlB  oWce,  and  had  on  it  the  word 
"sick";  that  though  this  was  traced  to 
the  possess  ion  of  assured's  brother. 
and  plain  tiff  was  no  titled  to  produce 
It,  he  failed  to  do  so  or  to  account  for 
It.  Held,  that  a  verdict  finding  that 
assured  did  not  come  to  his  death  by 
suicide  would  be  set  aside,  as  mani- 
festly against  the  weight  of  evidence. 
—Mutual  Life  Ins,  Co.  of  New  York  v. 
Tillman.   1»  S.  W.   294. 

Ma.  The  premiums  on  a  policy  Is- 
sued shortly  before  assured's  death 
were  paid  by  his  wife.  Assured  for 
more  than  a  year  previous  to  his  death 
was  In  bad  health,  and  died  from  con- 
vulsions, after  a  brief  Illness.  8uch 
convulsions  were  among  the  usual 
symptoms  of  the  disease,  and  deceased 
had   had   several   just   before   he   died. 


There  waa  some  evidence  that  the  con- 
vulsion from  which  he  died  was  dif- 
ferent from  those  from  which  he  suf- 
fered, and  similar  to  those  caused  by 
poison,  and  that  deceased's  wife  had 
procured  strychnine  about  a  week  pre- 
vious to  the  death.  No  medicine  was 
given  deceased  by  his  wife  on  the 
night  he  died,  and  a  post  mortem  an- 
alysis of  deceased's  body,  made  six 
months  after  the  death,  failed  to  show  \ 
any  trace  of  strychnine.  Held  losuf- 
Hclent  to  show  that  deceased's  death 
was  caused  by  poison  administered  by 
his  wife.— Mutual  .Life  Ins.  Co.  of  Ken- 
tucky v.  Mellott,  67  S.  W.  88T. 

M4.  In  an  action  on  a  life  Insur- 
ance policy,  where  the  company  claim- 
ed forfeiture  for  non-payment  of  pre- 
mium notes,  evidence  held  to  sustain 
a  finding  that  the  notes  were  taken  by 
the  agent  individually,  for  his  part  of 
the  first  premium.  Judgment,  National 
Life  Ins.  Co.  v.  Reppond.  9fl  S.  W.  778, 
reversed. — Reppond  v.  National  Ufe 
Ina.  Co.,  101  g.  W.  786,  11  L.  R.  A. 
981.  See  2S  Cent.  Dl 
1707-1728. 


ance  policy,  evidence  examined,  and 
held  Buftlclent  to  sustain  a  plea  that 
defendant  waived  Its  right  to  Insist  on 
a  forfeiture  of  the  policy,  on  account 
of  false  Blateraenls  in  the  application. 
and  of  the  ill  health  of  insured  at  the 
time  the  policy  was  delivered. — Secur- 
ity ITut.  Ufe  Ins.  Co.  v.  Calvert.  100 
1033,   Judgment  reversed    105    S. 


■.  S20. 
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defended  on  the  ground  c 
premium  was  not  paid,  so  as  to  put 
the  policy  Into  effect,  evidence  held  to 
sustain  a  finding  that  the  company  In- 
tended to  extend  credit  for  the  pre- 
mium to  Its  general  agent  and  to  per- 
mit him  to  extend  credit  therefor  to 
Insured. — Amarlllo  Nat.  Life  Ina.  Co.  v. 
Brown.   IBfl  S.  W.   6&8. 

MT.  In  action  on  a  life  policy,  ev- 
idence considered,  and  held  sufficient 
to  show  that  deceased  came  to  his 
death  from  natural  causes,  and  not 
from  suIclde.—Equl table  Life  Assur. 
aoo.  V.  Liddell.   7*   8.  W.  87.  , 
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Amount  of  Kecovery. — The  beneficiary  is  entitled  to  interest  on 
the  amount  of  the  policy,  where  he  refused  the  amount  offered  by 
the  insurer,  and,  after  demand,  began  suit  for  and  recovered 
such  amount."'" 

Qnegtions  for  the  Juiy— (A)  In  Regard  to  the  Application.— In 
general,  where  the  meaning  of  an  application  is  doubtful,  the  ques- 
tion whether  it  has  been  truthfully  answered  is  for  the  jury."'  (On 
the  question  of  misstatement  of  age  in  the  application,  see  Ann. 
651,  652,  656.)  (As  to  truth  of  declarations  of  father  of  Insured 
in  regard  to  the  time  and  place  of  insured's  birth,  see  Ann.  657.) 
In  a  case  of  the  substitution  of  other  urine  for  that  of  the  applicant 


MS.  Evidence  held  to  show  that  an 
insured  committed  suicide. — Metropol- 
itan Lite  Ins.  Co.  V.  Wogner,  109  S.  W. 
1120. 

649.  In  an  action  on  a  certiflcate  of 
membeTship.  where  the  defense  was 
non-payment  of  the  fee  required  as  a 
'  condition  precedent  to  membership,  It 
appeared  that  the  compan>'  tiad  for. 
warded  the  certificate  to  deceased,  who 
was   one   of   Its   agents:    that   the   ac- 

were    confused;    that    on    one   occaalon 
they    had    returned    to 


he   had    t 


:    then 


ground  that  It  was  an  overpayment; 
that  they  had  published  his  name  in 
the  list  of  members,  and  had  levied  a 
mortuary  assessment  on  him  as  if  he 
were  a  member.  Held,  that  the  evi- 
dence warranted  the  Jury  In  finding 
that  the  fee  had  either  been  paid,  or 
Its  payment  waived,  as  a  condition 
precedent, — Bankers'  &  Herchanta'  Mut. 
Life  Ass'n  v.   Stapp.  11   9.  W.   188. 

DO vary.      (■••    U 
1.) 

66a  Where  the  beneficiary  under  a 
policy  of  life  Insurance,  after  death  of 
the  Insured,  demanded  the  amount  or 
the  policy,  and  refused  the  amount  of- 
fered by  the  Insurer,  and  began  suit 
for  and  recovered  such  amount,  held, 
that  he  was  entitled  to  Interest  there- 
on.—First  Texas  Ins.  Co.  v.  Jlmlnea, 
163    S.   W.   flfiS.      See  28    Cent.   Dig,    In- 


Sf   ift» 


IM*.    — 

661.  In  an  action  to  recover  the  bal- 
ance due  on  a  life  insurance  policy, 
evidence  held  not  to  conclusively  show 
that  the  Insured  In  his  application 
misstated  his  age,  and  hence  a  motion 
for  a  directed  verdict  was  properly 
overruled. — Metropolitan  Life  Ins.  Co. 
V.  L«nnoi,  124  8.  W.  «!3.  See  28  Cent. 
D\g.  Insurance,   ii   1568,   1T32- 


In    : 


to 


the 


balance  due  on  a  life  Inai 

evidence    held    sulHclent    to    I  a  Ice    the 

question    of    defendant's    liability    for 


balance  due  under  the 
cy    to  the  Jury,— Id, 
ia.      In  an   action   to  re 


f  the 


'  a  bat- 
where  the  company  set  up  that  the 
Insured  had  misstated  his  age,  and 
that  under  a  provision  of  the  policy 
the  beneHciary  should  receive  only 
the  amount  of  Insurance  that  the  pre- 
miums paid  would  buy  under  the  com- 
pany's rates  for  the  correct  age  of  the 
Insured,  evidence  held  insufficient  to 
raise  an  Issue  for  the  Jury  as  to  wheth- 
er the  Insurance  company  waived  thla 
ccndlllon  of  their,  policy. — Id. 

664.  In  an  action  to  recover  the  bal- 
ance due  on  a  life  Insurance  policy. 
where  the  company  paid  only  part  of 
the  sum  called  for  by  the  policy, 
claiming  that  that  was  all  that  was 
due,  and  plaintiff  executed  a  release 
which  stated  that  she  accepted  the  sum 
paid  In  full  satisfaction  of  her  entire 
claim,  evidence  held  not  to  conclusive- 
ly show  a  valuable  consideration  for 
the  release,  so  as  to  require  a  directed 
verdict  Cor  defendant.— Metropolitan 
Life  Ins.  Co.  v,  Lennox,  in  S.  W.  82S. 

S6B.  Where  the  evidence.  In  an  ac- 
tion on  B  policy  of  life  Insurance  ex- 
cepting liability  In  case  of  suicide.  In- 
dicated that  the  death  of  Insured  was 
caused  by  accident  or  suicide,  it  was 
tor  the  Jury  to  say  whether  defendant 
had, sustained  the  burden  of  removing 
the  presumption  agalnat  suicide. — 
First  Texas  State  Ins.  Co.  v.  Jlmlnez, 
JES  3.  W,  858.  See  S8  Cent.  Dlff.  In- 
surance. II   15B8,   1732-1770. 

■W.  E^'idence  in  an  action  on  a  life 
policy  held  sufnclent  to  go  to  the  Jury 
on  the  question  of  the  age  of  Insured 
being  correctly  stated  In  the  applica- 
ihe   policy. — Mutual    Reserve 


Life 
See  : 
1770. 


!    28   Cen 


Dig. 


.    11    1738- 


of     the 


667,  In  an  action 
policy  whether  de 
father  of  Insured  a 
place  of  Insured's  birth  were  true,  held 
to  be  tor  the  Jury. — Mutual  Reserve 
Life  Ins.  Co.  v.  Jay,  lOS  S.  W.  1118. 
See  38  Cent.  Dig.  Insurance.  II  1E6E. 
1T07-II28. 
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in  the  examiner's  examination,  the  question  of  whether  the  policy 
would  havebeen  issued  had  the  examiner  known  of  such  substi- 
tution should  not  have  been  submitted  to  the  jury  where  the  physi- 
cian testified  it  would  not  have  been,  and  no  other  testimony  was 
offered.'"  Where  the  insured  stated  in  her  application  that  a  cer- 
tain physician  was  her  family  physician  and  it  appeared  that  up 
to  the  time  of  making  such  application  she  had  been  treated  by 
other  physicians  for  trivial  ailments  only,  the  question  of  the  truth 
of  the  statement  was  for  the  jury.*'"  Further,  in  this  case  it  was 
held  that  the  evidence  warranted  a  submission  to  the  jury  of  the 
question  whether  in  her  application  the  insured  truthfully  stated 
that  her  menstruation  was  and  had  been  regular.'"  Where  the 
evidence  was  undisputed  that  the  insured  had  been  attended  by  a 
physician  several  times  within  the  time  specified  and  that  she  was 
in  had  health  when  the  policy  was  delivered,  it  was  error  to  submit 
these  questions  to  the  jury,  as  issues  in  the  case.'"'  And  where  it 
■was  undisputed  as  to  the  contents  of  the  application  as  to  the  street 
and  number  of  the  insured's  place  of  residence,  the  court  properly 
refused  to  allow  an  issue  of  fact  to  be  raised  by  a  previous  deposi-  - 
tion  which  had  been  changed  to  conform  "with  the  facts,  as  set 
out  in  such  application,"* 


968.  The  question  whether,  had  the 
examining  physician  of  a  life  Insur- 
ance company  known  that  the  urine 
(urnlflhed  him  by  an   applicant  (or  In- 


I   her   c 


other,  the  policy  would  have 
■ued.  should  not  have  been  HUbmltted 
to  the  Jury,  where  the  only  testimony 
was  that  of  the  physician  that,  If  he 
had  known  of  the  substitution,  the  pol- 
icy would 


Shaw 


.1  Life  li 


lie  6.   ' 


.  Co.  of  New  York  v.  Cren- 
.    875. 


a.  life  Ins 

poHcy,  evidence  examined,  and  held  In- 
■udtclent  to  take  to  the  Jury  the  ques- 
tion of  the  company's  waiver  of  Its 
rlKht  to  forfeit  the  policy  for  falso 
■tatements  In  the  application.  Judg- 
ment 100  S.  W.  1033,  reversed. — Se- 
curity Mut.  Life  Ins.  Co,  v.  Calvert, 
105  S.  W.  3!0, 

eeo.  Where  Insured  stated,  in  her 
application  for  a  life  policy,  that  n 
certain  physician,  who  was  har  famllr 
physician  before  she  married,  and 
treated  her  fn  her  only  severe  Illness. 
and  In  her  last  sickness  was  her  fam- 
ily physician,  and  it  appeared  that  up 
to  the  making:  of  the  application  in- 
sured was  treated  by  other  physicians 
for  trivial  aliments  only,  the  question 
as  to  the  truth  of  the  statement  was 
for  the  Jury.— Security  Mut.  Life  Ins. 
Co.  V,  CaJvert,  100  S.  W.  1033.  Judg- 
ment reversed  105  8.  W.  320.  Bee  28 
Cent.    Dig.    Insurance,    II    1732- 


Jury  of  the  question  whether,  In'  her 
application,  Insured  truthfully  stated 
that  her  menstruation  was  and  had 
l>een  resular, — Security  Mut.  Lite  Ins. 
Co.  V.  Calvert.  100  S.  W.  1033.  Judg- 
ment reversed,   105  S.  W.   320. 

esa.  In  an  action  on  a  life  insur- 
ance policy,  evidence  examined,  and 
held  nurnclent  to  warrant  the  submis' 
Blon  to  the  Jury  of  the  question  wheth- 
er defendant,  by  demanding  additional 
proofs  of  death,  had  waived  Its  right 
to  claim  a  forfeiture  of  the  policy  by 
reason  of  false  statements  by  Insured 
In  her  application, — Security  Mut,  Life 
Ins.  Co.  V.  Calvert,  100  S,  W,  10S3, 
Judgment  reversed,   106  S.  W,   320. 

863.  Whether  an  Insurer  on  default 
ill  payment  of  a  note  given  to  extend 
the  policy  after  premium  was  due  and 
unpaid  exercises  Its  option  to  forfeit 
the  policy  for  non-payment  of  the  note 
or  waives  Its  right  Is  a  question  of 
fact  (or  the  Jury.— Security  Lite  A  An- 
nuity Co,  of  America  v.  Underwood, 
160  S,  W.  293.  See  2S  Cent.  Dig.  In- 
surance.   It    1568.    1732-1770.       , 

664.  In  en  action  on  a  life  Insur- 
ance policy,  the  agent  who  wrote  the 
application  lestined  by  deposition  that 
the  application  stated  the  street  and 
number  of  Insured's  place  of  business. 
I>efendant  produced  the  original  ap- 
plication, which  showed  that  the  street 
and  number  were  not  stated  therein, 
~'  thereupon 


In  E 


I   life   1 


the  submission  t 


quent  deposition. 

timony  In  the  former  depositioa  s 
to  make  It  conform  to  what  the 
plication     actually     disclosed.       I 


s  tes- 
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(B)  Ai  to  Oood  Health  of  Insured. — (For  facts  on  the  issue  ae  to 
whether  the  inBured  was  in  good  health  for  one  year  previoos  to  his 
conditional  reinstatement,  warranting  the  submission  of  such  issue  to 
the  jury,  see  Ann.  668.) 

(0)  As  to  IsBUe  and  Delivery  of  Policy. — (For  evidence  war- 
ranting the  submission  of  these. issues  to  the  jury,  see  Ann.  66Sb.) 

(D)  As  to  Waiver  of  Forfeiture. — Whether  an  insurer  on  de- 
fault in  payment  of  a  note  given  to  extend  the  policy  after  pre- 
mium was  due  and  unpaid,  exercises  its  option  to  forfeit  the  policy 
for  non-payment  of  the  note  or  waives  its  right  is  a  question  of 
fact  for  the  jury."'  (For  evidence  held  insufficient  to  raise  an  is- 
sue for  the  jury  as  to  whether  the  insurer  waived  a  condition  that 
where  the  insured  misstated  his  age  the  beneficiary  should  re- 
ceive only  the  amount  of  insurance  the  premiums  paid  would  buy 
under  the  insurer's  rates  for  the  correct  age  of  the  insured,  see 
Ann,  653.)  (Evidence  held  insufficient  to  take  to  the  jury  the 
question  of  the  insurer's  waiver  of  forfeiture  for-false  statements 
in  the  application.""')  (For  evidence  held  sufficient  to  submit  to 
the  jury  the  question  whether  defendant  by  demanding  additional 
proofs  of  death,  waived  its  right  of  forfeiture  by  reason  of  false 
statements  in  application,  see  Ann.  662.) 

(E)  As  to  Suicide. — Where  the  evidence  indicated  that  the  death 
of  insured  was  either  by  accident  or  suicide,  it  was  for  the  jury 
to  say  whether  defendant  had  sustained  the  burden  of  removing 
the  presumption  against  suicide,  the  policy  excepting  liability  in 
case  of  suicide.'" 

(F)  In  Kegard  to  Release  from  Liability  and  Settlement. — The 
question  whether  the  agent  of  the  insurer  was  sincere  and  acting 
in  good  faith  in  representing  to  the  beneficiary  that  an  incontest- 
able clause  was  of  doubtful  interpretation,  the  beneficiary  being 
induced  thereby  to  settle  for  less  than  the  amount  of  the  policy,  is 
for  the  jury,"*  and  whether  there  was  any  consideration  which 
would  render  the  settlement  a  valid  accord  and  satisfaction  should 

that  the  court  properly  assumed  that  ed  by  ajid  hed  consulted  a,  ptiyalcian 
the  a.ppUcatlon  fHiled  to  disclose  the  several  times  less  than  10  years  be- 
Btreet  and  number  of  insured's  place  fere  the  application  was  made,  and 
of  business,  and  properly  refused  to  that  she  was  in  bad  health  when  the 
allow  an  Issue  of  fact  to  be  raised  by  policy  was  delivered,  it  was  error  to 
the  origlna)  deposition. — Cowen  v.  Eq.  submit  these  questions  to  the  Jury  as 
uttable  Life  Assur.   Soc.  S4  3.  W,   404.        Issues  tn  the  case.— Security  MuL  Life 

eas.     A  policy  of  life  Insurance  made        Ins.  Co.  v.  Calvert.  8T  S.  W.  8«9. 
the  application  a  part  thereof,  In  which  *6*.    Whether   tbe   agent   of   an   In- 

Insured  warranted  that  she  had  not  surance  company  was  sincere  and  act- 
been  attended  by  a  physician  and  had  Ing-  in  eood  faith  in  representin?  to  a. 
not  consulted  one  for  10  years.  The  benellclBry  that  an  incontestable  clause 
application  also  provided  that  the  pol-  was  of  doubtful  interpretation,  by 
ley  should  not  be  in  force  unlesB  actu-        which    the    benenclary   was   Induced   to 

.......  settle    for    less    than    the    face    of    the 

policy,  is   for  the  Jury  In  an  action  by 

the  beneficiary  to  recover  the  balance 

due   under   the   policy. — Franklin   Uf« 

evidence  that  Insured  had  been  attend.       Ins.  Co.  v.  Vllleneuve.  88  8.  W.  208.  , 
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also  be  Bubmitted  to  the  jury."^  (For  evidence  held  not  to  show 
a  valuable  consideration  for  a  release  of  liability  for  less  than  the 
amount  of  the  policy,  so  conclusively  as  to  require  a  directed  ver- 
dict, see  Ann.  654.) 

InstmctiODB — (A)  In  (JenenU. — ^Where  the  defense  is  misrep- 
resentations, a  charge  that,  to  avoid  the  policy,  the  misrepresenta- 
tions must  be  found  false  and  fraudulent  is  erroneous,  when  the 
stipulations  in  the  policy  were  to  avoid  it  if  the  representations 
were  false  or  fraudulent.**"  A  charge  that  if,  when  the  application 
was  made,  or  any,  premiums  paid,  the  defendant  knew  that  any  of 
the  insured's  answers  were  false  it  is  estopped  to  urge  such  false 
answers,  does  not  authorize  the  jury  to  find  estoppel  if  defendant 
had  notice  of  the  falsity  of  any  part  of  an  answer,  though  not  of 
another  part."'  It  is  error  to  refuse  to  charge,  at  the  request  of 
intervening  children  in  an  action  by  a  widow  on  a  policy  payable 
to  her,  that  the  decedent  had  power  to  verbally  direct  that  his 
children  share  in  the  proceeds  of  the  policy,  provided  he  plainly 
designated  the  proportion  to  be  received  by  each,"'"  Where  the 
evideaee  was  held  not  sufficient  to  support  a  finding  in  the  insurer's 


SOT.  Where  a  life  policy  is  Bettled 
for  less  than  Its  face  by  representa- 
tions by  the  company  that  the  policy 
Is  not  collectible  when  in  fact  It  1h 
collectible,  and  suit  Is  afterwards 
brouRht  for  the  balance  due  the 
the  Queatton  whether  there  was  any 
consideration  which  would  render  the 
settlement  a  valid  accord  and  satla- 
faction  should  be  submitted  tc 
Jury.— Franklin  Ins.  Co.  v.  Villen 
BO  S.  W.  ion. 

«e8.     Where   the   meaning  ol   ai 
plication   for   Ufa  insurance   Is   doubt- 
ful, the  question  whether  It  has  been 
truthfully  answered  Is  for  the  Jury. — 
Jfutual  Life  Ins.  Co.   of  New  York 
Baker,  31  8.  W.  1072,  10  Tex.  Civ.  App. 

668a.  In  an  action  on  a  life  policy, 
on  the  Issue  whether  deceased  had 
been  In  continuous  good  health  for 
one  year  previous  to  September  I8th, 
the  date  of  his  conditional  reins 
ment.  within  the  conditions  of  th< 
ceipt  g-lven  for  hia  payment,  there 
testimony  that  on  September  Ist. 
3rd  and  1th.  he  had  a  bilious  attack, 
and  fever  for  two  days,  belnR  dli 
charfred  by  his  physician  on  the  4th 
as  well,  and  free  from  fever.  On  the 
IQth  he  waa  ailing,  and  went  to  a  phy- 
sician, complalnins  of  indigestion, 
waa  given  a  simple  prescription,  n 
appeared  to  correct  the  compl 
The  physician  waa  called  late  on  the 
17th.  when  he  had  a  high  fever,  which 
never  left  him  until  hIa  death,  Octo- 
ber nth.  There  waa  testimony  tha 
he  had  entirely  recovered  of  the  com 
plaint  of  September  4  th  and  of  thi 
lOth;   that  bilious   fever   was  commoi 


in  that  locality,  and  yielded  readily  to 
treatment,  and  did  not  affect  the  con- 

Btltutlon;  that  the  attack  of  the  10th 
had  no  connection  with  the  previous 
attack;  and  that  the  attack  of  the  I7th 
waa  a  sudden  attack,  which  developed 
into  typhoid.  One  physician  testlfled 
that  he  died  of  penomonla.  Held,  that 
the  Question  whether  the  last  attack 
was  a  continuation  of  the  former, 
and,  if  not,  whether  the  former  were 
such  aa  were  contemplated  by  the  con- 
ditions  of  the  receipt,  was  for  tha 
Jury,— Mutual  Reserve  Fund  L,lfe  Ass'n 
V.  Bozeman,  52  S.  W.  94,  21  Tei.  Civ. 
App.    490, 

M8b.  In  an  action  on  a  life  policj', 
evidence  examined,  and  'held  to  war- 
rant submission  to  the  Jury  of  the 
questions  whether  the  policy  had  ever 
been  issued  and  delivered  to  insured, 
and  whether  it  waa  In  force  at  the 
time  of  his  death,  and  whether,  in  view 
of  the  fact  that  the  proof  of  loss  had 
not  been  made  as  required,  defendant 
had  promised  to  pay  the  policy  on  the 
return  of. the  proofs  aa  claimed  by  the 
plaintiff. — McCarthy  v.  Mutual  Reserve 
Fund  Life  Ass'n,   74   S.  W.  921. 


(Sm  fls  Ont.  Mr. 
w,  5§  IMS,  1771-17M.) 
669.  A  charge  that  if,  when  applica- 
tion was  made,  or  any  premiums  paid, 
defendant  knew  that  any  of  Insured's 
answers  were  false,  defendant  la  estop- 
ped to  urge  "said  false  answers,"  does 
not  authorize  the  Jury  to  find  estoppel 
If   defendant   had  notice  of  the  falsity 


t   of  a 


ar,  though  n 
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favor  on  the  issue,  a  charge  assuming  that  there  was  no  evidence 
that  deceased  had  died  of  a  certain  disease  under  conditions  mak- 
ing it  a  partial  defense  to  the  policy  is  harmless.^" 

(B)  Aa  to  AgentB. — In  an  action  for  the  amount  of  the  first 
premium,  wherein  the  defendant  did  not  contend  that  the  condi- 
tion precedent  to  his  acceptance  had  not  been  complied  with,  there 
was  no  error  in  omitting  reference  thereto  in  the  charge.'"  In  an 
action  for  damages  for  refusal  to  accept  and  pay  for  a  policy 
smaller  in  amount  than  the  one  applied  for,  the  applicant  being  ac- 
cepted by  the  company  for  the  smaller  amount  only,  an  instruction 
was  held  erroneous  for  requiring  a  ratification  of  the  issuance  of 
the  smaller  policy  in  addition  to  an  original  agreement  to  accept  it, 
to  authorize  recovery.'"  (For  facts  in  an  action  on  an  insurance 
agent's  bond  warranting  a  charge  that  if  the  jurj'  found  for  plain- 
tiff on  the  only  issue  submitted  they  should  find  in  his  favor  for 
the  full  amount  sued  for,  see  Ann.  672.) 

(0)  Aa  to  Om  Sale  of  Stock. — Where  the  agent  agreed  to  make 
the  subscriber  for  stock  in  an  insurance  company  a  loan,  an  instruc- 
tion allowing  a  recovery  of  the  money  paid  for  the  stock  from  the 
promoter  if  the  company  had  not  accepted  the  contract  in  good 
faith  was  held  improper  as  submitting  an  issue  not  made  by  the 
pleadings,  which  alleged  an  acceptance  of  the  contract  by  the  com- 
pany and  a  refusal  thereafter  to  make  the  loan.'"  In  an  action 
where  there  was  a  dispute  as  to  whether  there  was  a  sale  of  stock, 
more  than  one  abstract  definition  of  the  term  "sale"  by  the  court 
was  unnecessary.'"     Where  the  court  charged  that  to  constitute 

670.     Instruclion  In  an  action  by  In-       they  ahould  find  In  plftlntlfTB  favor  Tor 
dam  a  (res   for    re-      the   fuU   amount   sued   for. — Foster   v. 


fUBal    to  accept  and  pay   for  a   (10.000       Franklin   Life   Ins.   Co., 

PPj'catfon  for  a   112.-  ^^      j„  ^„  „^j,„„   ^^  , 


000   policy,   accepted   by 
for  110.000,   held  erroneoui 
El  ratlfleatlon  of  the  1j 


-.  It  iH  error  to 
the  request  of  In- 
that   ttie   decedent 


no  000   policy    in  addition  to  an  oriK-       ^^^   p„„;,   ^„   verbalU.  „,.„. 

rH,"/''r.';'^rrv      O^n?'' *    RnJl/  .'  -^"lldren    share   in    the   proceeds   of   the 

Alarcon,  m  S.  wTsa'  '"""'■    "^^'-^^'^   ^e   plainly  dealgnated 

.  f^'     "^?  '"fi'^'i'^II''".'l"".."'''i'?"n^^  HlthouKh    the   widow   la    named    therein 

ft  life  policy  that  the  Jury  should   And  ^    beneficiary.— Clan  sen    v.    Jonea     IE 

"ss  So  'derendknt!  'though TreS:  ^- Jf'  '*'■  ^«  "r^'  "^^   ^O"-  "«■ 

in  absence  of  a  showlnR  that  the  Jury  "*■     Charge     assumlnn     that     there 

found    Improperly    on    the    Item    of   al-  ""    "o    evidence    that    deceased    had 

torneya'   tees— Amarnio   Nat,    Life   Inn,  «'«^  °^  ^^^'^  disease  under  conditions 

Co.  V.  Brown,  ISS  S.  W.  8BS.  making:  It  a  partial  defense  to  lite  pol- 

6Ta.     Where  in   an   action   on   an    In-  '<^>'  ^«'''  harmleSB,  where  not  sumclent 

surance    agent's    bond    there    was    only  '"    supoorl    finding    In    Inaurers    favor 

one    witness    who    testified    concerning  "n  that  Issue.- First  Teias   State   Ins. 

the  amount  of  the  asenffl  defalcation.  Co.  v.   Bell.   18*  S.  W.  27T. 

and    hla    testimony    showed    a    liability  «76,     Where,  In  action  In  which  there 

in   exceaa   of   the   penalty  of  the   bond.  was  a  dispute  as  to  whethar  there  was 

and    there    was    no    controverting    evl-  a    sale  of  stock,    the  court  deflned   tho 

dence   or  anything   to  cause   suspicion  term  "sale,"  held,  that  another  abstract 

as  to  his  testimony,  it  was  not  error  deOnitlon      was      unnecessary. — Alamo 

to  charge  that,  If  the  Jury  found   for  Trust  Co.   v.   Prudential   Life  Ins.  Co. 

plalntirt  on  the  only  Issue   aubmitted,  of  Texas.  183  S.  W,  TgT, 
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sale  the  a^eement  must  be  tmconditional,  the  failure  to  again  use 
the  word  uneonditional  in  stating  facts  to  be  found  to  warrant 
finding  for  plaintiff  was  not  misleading,"'^ 

(D)  As  to  Attorney's  Fees. — It  is  not  error  to  charge  the  jury 
to  find  ten  per  cent  as  attorney's  fecR  in  an  action  against  a  com- 
pany where  the  plaintiff  was  entitled  to  recover  such  fees  and  it 
was  undisputed  that  ten  per  cent  was  a  reasonable  fee.'"  An  in- 
struction that  the  jury  should  find  as  attorney 'r  fees  blank  dollars 
is  harmless  to  the  defendant  though  irregular,  in  an  absence  of  a 
showing  that  the  jury  found  improperly  on  such  item."' 

Findings. — A  finding  that  representations  by  an  agent  in  selling 
stock  involved  future  contingencies,  were  speculative  and  conjec- 
tural, was  not  inconsistent  with  other  findings  as  to  what  the  rep- 
resentations were,"' 

Judgment. — The  inability  of  a  jury  to  answer  a  special  issue 
which  is  not  essential  to  a  proper  judgment,  does  not  invalidate  the 
judgment  rendered  upon  answer  to  pertinent  issue."*"  A  court  does 
not  err  in  not  rendering  judgment  for  premiums  paid  by  a  payee 
in  a  policy  who  has  no  insurable  interest  in  the  life  insured,  where 
recovery  of  such  premiums  is  not  asked."'  Where  the  policy  pro- 
vides that  the  amount  may  be  payable  in  a  certain  number  of  an- 
nual installments  after  insured's  death,  unless  written  consent  of 
the  insured  was  flted  requesting  that  it  be'  paid  in  a  lump  sum,  the 
court  has  no  power  where  such  consent  has  not  been  filed  to  render 
judgment  against  the  insurer  for  the  entire  face  value,  but  could 

•78,  WTiere  court  charged  that  to  for  ttie  stock  from  the  promotero  If 
coriBtltute  siile  the  agreement  must  bp        the  company  had  not  aceepled  the  con- 


uncftnaitlonal,  failure  to  again  use  the  tract    In    good    faith    held    Impro 

term    "uncondltion&r'    In    stating   facts  submitting  an    Issue   not   made 

to    be    found    to    warrant    finding    for  pleadings,  which  alleged  an  acci 

plaintiff    held    not    mlsleadlnjj. — Alamn  of    the    contract    by    the    company    and 

Trust  Co.  V.  Prudential  Life  Ins  Co.  of  a  refusal  thereafter  to  make  the  loan. 

Texas,  !83  S.  W.  787.  —American     Home     Life     Ins.     Co.     v. 

877,  In      Insurance     agent's      action  Compere,   1B»  S.  W.   79. 

for  amount   of  first   premium,   wherein  080.     With  a  defense  of  this  kind  it 

defendant   did  not   contend  that   cotidl-  was    held,    a    charge    that,    to    avoid    a 

tlon    precedent    to    his    acceptance    had  policy,  the  misrepresentations  must  be 

not  been  compiled  with,  there  was  nu  found    false   and    fraudulent,    was   er- 

error  in  omlttlnft  reference  thereto  In  roneous.   when   the  stipulations  In   the 

the  charge. — Just  v.  Henry.  174  S.  W.  policy   were   to  avoid   It   If   the   repre- 

1012.  sentatlona  were  false  or  fraudulent.— 

878.  Where,    In     an     action    against  Texas   Hut.    Life    Ins.   Co.   V.    Davldge. 
an  insurance  company.  In  which  plain-  SI    Tex.    244. 

tiff  was   entitled    to  recover  attornev's 
fees.    It   was   undisputed    that    ID 
cent  was  a  reasonable  fee.  It  was 
error  to  charge  the  Jury  to  And  10  per 

cent    as    attorney's     fees.— New     York  OSt.     A    Itndlng   that   representations 

Life. Ins  Co.  v.  English,  70  8.  W.  440.  by  an  agent  for  an  Insurance  company 

Judgment  reversed.  72  S.  W.  68.  In   selling   stock   involved   future   con- 

ten.    In  an  action  upon  a  collateral  tingencles   and    were    speculative   and 

agreement   for   a   loan   contained   In   a  conjectural  held  not  Inconsistent  with 

contract   subscribing   for   stock   In   an  other  findings  as  to  what  the  represen- 

Inaurance  company,  an  instruction  al-  tatlons   were. — Cope   v.    Pltier,   1(6   8. 

lowlnx  a  recovery  of  the  money  paid  W.,   447.                                                  [  -, 
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only  render  judgment  for  the  installmentB  as  they  matured.***  ••* 
It  was  further  held  in  this  case  that  judgment  coiUd  not  be  ren- 
dered for  the  whole  amount  with  execution  to  issue  for  the  various 
installments  as  they  fell  due.***  Where  recovery  over  against  the 
company  was  sought  on  a  premium  note,  the  application  having 
beep  rejected,  the  allegations  of  the  insurer's  cross-action  against 
a  third  party. to  whom  the  insurer's  agent  paid  a  part  of  the  pro- 
ceeds of  the  note  as  commission  were  insufficient  to  support  a  de- 
fault judgment. '"'  "Where  a  premium  note  had  been  converted  by 
an  agent  a  judgment  on  same  by  an  assignee  against  the  maker 
was  not  a  bar  to  an  action  against  the  insurer  to  recover  the  amount 
of  such  note,  although  the  note  had  never  been  applied  on  the 
premium."* 

Costs  and  Attorney's  Fees. — The  plaintiff  is  not  entitled  to  recover 
attorney's  fees  in  the  absence  of  proof  of  demand  of  payment  of  a 
policy,  provided  for  in  the  statute.*'^  "•*  The  court  will  reverse  a 
case  for  excess  in  recovery  of  attorney's  fees  and  for  failure  of  the 
judgment  to  state  that  one-half  of  the  recovery  was  for  the  use  of 
the  children  of  the  plaintiff."**  An  amended  petition  alleging  de- 
mand for  payment  which  was  filed  more  than  thirty  days  after 
Bueh  demand  will  support  a  recovery  of  the  twelve  per  cent  stat- 


havlns-  b«cn  Bled, — but  could  only  ran- 
dar  Judgment  for  the  inBtallments  u 
thay  matured.— ^New  York  Lire  Ins.  Co. 
V.  HnBllBh,  TO  S.  W.   440,  Judsment  re- 

v«Ti«a,  7s  a.  w.  68. 

eeOL  Where  plaintiff  was  entitled  to 
recovar  on  a  policy  payable  In  10  an- 
nual Installments,  but  her  contention 
that  she  was  en  tided  to  recover  the 
entire  amount,  by  reason  of  the  com- 
pany's failure  to  recoKnlie  any  liabili- 
ty on  the  policy,  was  not  sust&lned, 
that  fact  did  not  prevent  the  court 
from  entering  Judftment  against  the 
company  for  the  installments  as  they 
matured,  under  Rev.  St  Art.  IS3S,  re- 
quiring- the  Judgment  to  be  ao  framed 
as  to  give  the  party  all  relief  to  which 
he  m^y  be  entitled,  either  In  law  or 
equity,  since  the  Judgment  enforclag 
specific  performance  of  the  contract 
would  avoid  a  multiplicity  of  suits. — 
New  York  Ufe  Ins.  Co.  v.  Bngllsh.  TO 
S.  W.  140,  Judgment  reversed,  7S  S.  W. 


■nnBM,  M  I7W,  17*0,  17Ma7»4.) 

68S.  In  an  action  on  a  note  given 
for  premium  on  Insurance  policy,  ap- 
plication for  which  was  rejected,  In 
which  recovery  over  aftalnst  the  com- 
pany waa  sought,  allefcstlons  of  com- 
pany's croBs  action  against  R.,  to 
■Whom  Its  agent  paid  a  part  of  the 
proceeds  of  the  note  aa  commlssl9n. 
held  Insufficient  to  support  a  default 
Judgment. — Reverse  Loan  Life  Ins.  Co. 
V.  Benson,   167   S.  W.    286. 

683.  Judgment  In  action  on  note  by 
ssBlgnee  against  the  maker,  who  gave 
U  for  an  Insurance  premium,  to  which 
purpose  It  was  never  applied,  having 
been  converted  by  the  Insurance  agent, 
held  not  a  bar  to  an  action  by  the 
maker's    assignee    against    the   insurer 


i  being  Identica 


the   0 


Wher 
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inual  instanments  after  decedent' 
death,  and  provided  that  the  Install- 
ments might  be  commuted  for  a  single 
payment  of  |2,B82,  payable  when  the 
flrst  Inatallment  became  due.  If  the 
written  consent  of  the  Insured  was 
filed  with  the  company,  the  court,  In 
an  action  on  the  policy  after  Insured's 
death,  had  no  power  to  render  Judg- 
ment against  the  company  for  the  en- 
tire face  value  thereof,  nor  for  the 
commuted     value, — such     eonaent     not 


68. 

as&  A  life  policy  called  for  the 
payment  of  the  Insurance  in  10  annual 
Installments,  commencing  with  the 
death  of  the  Insured.  Thi 
refused  to  pay  the  flrst  1 
when  due.  Held  that,  though  action 
on  the  policy  put  the  company's  liabili- 
ty on  the  contract  In  Issue,  Judgment 
could    not    be    rendered    against    It    for 

Issue  for  the  various  installments  as 
they  fell  due.  Judgment  70  8.  W.  4*0, 
reversed. — New  York  Life  In»  Co.  v. 
English,   TZ  S.   W.   I 
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utory  penalty  and  attorney's  fees,  although  the  demand  was  not 
made  thirty  days  before  the  filing  of  the  original  petition."' 

Appeal  and  Error — (A)  Settlement  of  Policy  through  Amenta. — 
"Where  the  beneficiary  gave  a  receipt  reciting  that  she  voluntarily 
made  and  understood  the  settlement,  the  question  whether  her 
relatives,  who  negotiated  the  compromise,  were  her  authorized 
agents,  is  immaterial.'**    And  an  instruction  that  they  were  her 

697.  Where  the  payee  of  a  lite  i>ol- 
tcy  bad  no  Insurable  Interest  In  the  life 
Insured,  and  In  a  suit  for  the  face  of 
the  policy  did  not  seek  in  the  petition 
to  recover  the  premiums  [lald,  the  court 
did  not  err  In  not  render  In  gr  ]udK- 
ment  for  them. — Wilton  v.  New  York 
Life  Ins.  Co,,  78  S.  W.  40a,  SI  Tai.  Civ. 
App.  15S.  See  Cent.  TUg.  vol.  28,  cols. 
SS!4-Z9Sa.  11  1T89-1TS4. 

•89.  On  error  to  review  Judgment 
by  default  against  a,  surety,  where 
Judgment  recites  surety  filed  no  an- 
swer, but  transcript  contains  an  an- 
swer marked  as  having  been  Died  be- 
fore rendition  of  judgment,  recltKl  In 
Judgment  was  conolualvc^Shaw  v. 
Southland  Life  Tne,  Co.,  1SB.8.  W,  91E. 

889.  By  direct  provlalDn  of  Vernon's 
Saylea'  Ann.  Civ.  St.  1314,  Art.  ISZB, 
where  tlie  Judgment  below  la  reversed, 
and  there  le  no  matter  of  fact  to  be 
aacertalned,  damage  to  be  asBeesed, 
a.nd  the  matter  to  be  decreed  is  not 
uncertain,  the  court  will  render  the 
Judgment  the  court  below  should  have 
rendered. — Prudential  Life  Ins,  Co.  of 
Texas  v.  Smyer.  183  S.  W.  g2G. 

690.  Where  finding  upon  special  Is- 
sue Is  not  essential  to  proper  Judg- 
ment, Inability  of  Jury  to  answer  such 
Issue  does  not  Invalidate  Judgment 
rendered  upon  answer  to  pertinent  is- 
sue.— Reliance  Life  Ins.  Co.  v,  Beaton, 
187  S.  W,  T4S, 


right  to  attor- 
ney's fees,  held  not  uncongtitutlonal. — 
Manhattan  Life  Ins.  Co.  v.  Cohen,  lit 

5  W.  61.     See  £S  Cent.  Dig.  Insurance. 
II   ISOE,   1806. 

994.  Court  win  reverse  case  for  ex- 
cesH  in  recovery  of  attorney's  fees 
and  for  failure  of  Judgment  to  state 
that  one-half  the  recovery  was  for  the 
use  of  children  of  plaintiff. — Piedmont 

6  Arlington    Life   Ins.   Co.   v.   Ray,    GO 
Tei.   611. 

ess.  In  an  action  on  a  life  policy. 
where  demand  for  the  payment  of  loss 
was  not  made  to  days  before  QUng 
of  original  petition,  but  an  amended 
petition,  alleging  such  demand  was 
filed  more  than  30  days  after  the  de- 
mand, plaintiff  could  recover  the  12 
per  cent,  statutory  penalty  and  attor- 
ney's fees. — Southern  Union  Life  Ins. 
Co.  V.  White,  188  8.  W.  26B. 


they  V 


[  Attomsys  Tsss.     (Bas 
98    Osnt.    Mf.    Zuntnnos,     IS     ISOe. 

isoa.) 

691.  In  the  absence  of  proof  of  de- 
mand of  payment  of  a  life  policy  prior 
to  bringing  suit  thereon,  plaintiff  was 
not  entitled  to  recover  any  penalty  or 
attorney's  fees. — Bankers'  Reserve 
Life  Co.  v.  ElIlsDiy  136  S.  W.  2ZB.  See 
IS  Cent.  Dig.  Insurance,  II  1S06,  1806, 
999.  A  petition  In  an  action  on  a 
life  policy  alleging  that  10  per  ceikt  on 
the  amount  due  an  the  policy,  amount- 
1207  Is  a.  reasonable  attorney's 
'ee  for  prosecuting  that  action,  will 
luataln  a  Judgment  for  |2G0  for  Buch 
that  in  fact  being  ten  per  cent  oF 
amount  due. — Washington  Life 
:;o.  V.  Qooding,  49  S.  W.  123,  19 
Tex.  Civ.  App.  490. 

993.     Rev.  St.  1895,  Art,  3071,  giving 
plaintiff   In  an   action   on   a   policy   In 


an  action  on  lite  policies, 
opoaltlons  held  not  germane 
gnment  of  error  under  which 
urged;  and,  the  other  propo- 
sitions being  germane  to  the  assign- 
ment only,  the  propositions  In  question 
would  be  deemed  waJved,^NationiU 
Life  Aaa'n  v.  Parsons.  170  S,  W.  1038. 
687.  An  assignment  not  followed  by 
a  sufficient  statement  of  facts  to  en- 
able the  court  to  determine,  without 
resort  to  the  record,  whether  there  was 
error  In  the  ruling  complained  of  will 
not  be  considered.— Veneres  v.  Security 
Life  Ins.  Co.  of  America,  183  S.  W,  38t. 


Wher 


:   the 


1913   (Acti 


was  briefed  for  1 

c.  13^),  had  been  passed,  but  not  pub- 
lished or  called  to  the  attention  of  ap- 
pellants' counsel,  an  application  to  re- 
brlef  the  cause  to  comply  with  such 
act  would  bs  allowed. — Security  Trust 
&  Life  Ins,  Co.  v.  Stuart,  183  B.  'W. 
S9«. 

999.  Any  error  In  sustaining  a  de- 
murrer to  defendant's  sole  defense  In 
an  action  on  the  policy,  held  funda- 
mental within  District  Court  Rule,  Tla 
(146  S.  W.  vU).  providing  that  a  mo- 
tion for  new  trial  should  be  a  prerequi- 
site to  review  unless  the  error  Is  fun- 
damental,— American  Nat.  Ins.  Co. 
Briggs,   ISE   S.  W.   909. 


.?l^ 
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agents  is  harmless,  even  if  erroneous.'**  Further,  the  question 
whether  the  controversy  as  to  cause  of  deceaBed's  death  between 
the  insurer  and  her  relatives  was  to  be  considered  as  if  between 
herself  and  the  insurer  was  immaterial."" 

(B)  Prejudiclftl  Evidence  as  to  Suicide. — The  erroneous  admis- 
sion of  testimony  which  must  have  had  a  strong  influence  on  the 
jurj'  is  prejudicial  in  a  ease  where  the  evidence  is  sparse  as  to 
whether  the  insured  committed  suicide."" 

Beinsoranoe. — In  a  case  where  the  defendant  company  bought 
out  the  business  of  another  company,  the  contract  stipulating  that 
the  reinsurer  only  became  liable  for  such  claims  as  arose  by  rea- 
son of  death  upon  policies  occurring  subsequent  to  the  agreement, 
and  plaintiff  held  a  policy  in  the  old  company  which  contained  a 
provision  for  a  cash  surrender  value,  it  was  held  that  there  was 
no  privity  of  contract  between  the  parties  as  to  the  cash  surren- 
der value  feature  of  the  policy,  and  tW  defendant  was  not  liable 
thereon.'** 


TOO.     Where    Ihe    beneficiary    gave    a 

receipt  in  fuU  for  two  lite  policies 
which  recited  thai  she  voluntarily 
made  and  understood  the  lettlement, 
the  question  whether  her  relatives,  who 


rers  to  the  petition  la  waived  by  the 
parties  submlttlDK  the  cause  on  an 
agreed   statement   of  facts. — Harde   v. 


authorlied    agents.    Is    Immaterial,    and 

an     Instruction     that     they     were     her 

704.     Defendant    Insurance    company 

— MoDoiBld   V.   Aetna   Life   Ina.   Co.  of 

bought      out      the      business      of      an- 

Hartford.    Conn..    IS7    S.    W.    1O06. 

701.      Where    the    beneficiary    volun- 

the     companies      expressly      stipulated 

tarily    gave    a    receipt    In    full    of    two 

that  the  reinsurer  did  not  assume  and 

life     policies    for    one-half    their    face 

should  not  be  liable  (or  any  of  the  Ua- 

value,    the    question    whether    the    con- 

bllltles of  the  other  company  to  mem- 

troversy as  to  cause  of  deceased's  death 

bers    or    beneficiaries    then    existing    or 

between   the   Insurer  and   her  relatives 

thereafter  accruing  for  any  cause,  ex- 

was   to   be    conslilered   as   If   between 

cept  claims  arising  by  reason  of  death 

herself   and    the    insurer    was    Immate- 

upon poUclea  or  certificates  of  member- 

rial,  and  an    Inatruotton   that  It  should 

dlce.- 


-Id. 


withoi 


reju- 


!  evidence  being  sparse  as 
1  having  committed  suicide. 
erroneous  admission  o(  testimony 
which  must  have  had  a  strong  influ- 
ence on  the  jury  is  prejudicial. — D« 
Garcia  v.  Cherokee  Life  Ins.  Co.  of 
Rome.  Ga.,  ISO  S.  W.  163. 

703.     Error      In      overruling     demur- 


cation  of  the  agreement,  etc.  Plalntltt 
held  a  policy  In  the  old  company  which 
contained  a  provision  for  a  cash  sur- 
render value.  Held,  that  titere  was  no 
privily  of  contract  between  the  parties 
as  to  the  cash  surrender  value  feature 
of  the  policy,  and  defendant  was  not 
liable  thereon. — Mutual  Reserve  Fund 
Life  Ass'n  v.  Green,  109  S.  W.  IISI- 
See  2S  Cent.   Dig.   Insurance,   1   1817- 
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CHAPTER   I 

LIFE,  HEALTH  AND  ACCIDENT  INSURANCE  COMPANIES— 
'       HOME 

Terms  Deflned. 

Section  1.  A  life  insurance  company  shall  be  deemed  to  be  a 
corporation  doing  business  under  any  charter  involving  the  pay- 
ment of  money  or  other  thing  of  value,  conditioned  on  the  con- 
tinuance or  cessation  of  human  life,  or  involving  an  insurance, 
guaranty,  contract  or  pledge  for  the  payment  of  endowments  or 
annuities.  An  accident  insurance  company  shall  be  deemed  to  be 
a  corporation  doing  business  under  any  charter  involving  the  pay- 
ment of  money  or  other  thing  of  value,  conditioned  upon  the  in-  .- 
jury,  disability  or  death  of  persona  resulting  from  traveling  or 
general  accidents  by  land  or  water.  A  health  insurance  company 
shall  be  deemed  to  be  a  corporation  doing  business  under  any 
charter  involving  the  payment  of  any  amount  of  money  or  other  • 
thing  of  value,  conditioned  upon  loss  by  reason  of  disability  due 
to  sickness  or  ill  health.  When  consistent  with  the  context  and 
not  obviously  used  in  different  sense,  the  term  "company"  or  "in- 
surance company,"  as  used  herein,  includes  all  corporations  en- 
gaged as  principals  in  the  business  of  life,  accident  or  health  in- 
surance. The  term  "home"  or  domestic  company,  as  used  herein, 
designates  those  life,  accident  or  life  and  accident,  health  and  ac- 
cident, or  life,  health  and  accident  insurance  companies  incorpo- 
rated and  formed  in  this.  State.  The  term  "foreign  company" 
means  any  life,  accident  or  health  insurance  company  organized 
under  the  laws  of  any  other  State  or  Territory  of  the  United 
States,  or  foreign  country.  The  term  "home  office"  of  the  com- 
pany means  its  principal  office  within  the  State  or  country  in 
which  it  is  incorporated  and  formed.  The  "insured"  or  "policy- 
holder" is  the  person  on  whose  life  a  policy  of  insnranee  is  effected. 
The  "beneficiary"  is  the  person  to  whom  a  policy  of  insurance 
affected  is  payable.  By  the  term  "net  assets"  it  means  the  funds 
of  the  company  available  for  the  payment  of  its  obligations  in 
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this  State,  including  uncollected  premiums  not  more  than  three 
months  past  due  and  deferred  premiums  on  policies  actually  in 
force,  after  deducting  from  such  funds  all  unpaid  losses  and  claims 
for  losses,  and  all  other  debts,  exclusive  of  capital  stock.  The 
"profits"  of  a  company  are  that  portion  of  its  funds  not  re- 
quired for  the  payment  of  losses  and  expenses,  nor  set  apart  for 
any  other  purpose  required  by  law.     (B.  S.,  Art,  4724.) 

Who  May  Incopporat^— WhM  Articles  ot  Incorporation  Shall  Contals. 

2.  Any  three  or  more  citizens  of  this  State  who  shall  be  known 
as  corporators,  nfay  associate  themselTes  for  the  purpose  of  form- 
ing a  life  insurance  company,  or  accident  insurance  company,  or 
life  and  accident,  health  and  accident,  or  life,  health  and  accident 
insurance  company,  provided,  that  no  snch  company  shall  transact 
more  than  one  of  the  foregoing  classes  of  business,  except  in  sep- 
arate and  distinct  departments.  In  order  to  form  such  a  company 
the  corporators  shall  sign  and  acknowledge  its  articles  of  incor- 
poration before  any  ^fBcer  authorized  to  take  acknowledgments 
to  deeds,  and  file  the  same  in  the  office  of  the  Commissioner  of 
Insurance  and  Banking.  Such  articles  of  incorporation  shall 
Specify : 

(a)  The  name  and  place  of  residence  of  each  of  the  incorpo- 
rators. 

(b)  The  name  of  the  proposed  company,  which  shall  contain  the 
words  "insurance  company"  as  a  part  thereof,  and  which  must 
not  so  closely  resemble  the  name  of  any  existing  company  transact- 
ing insurance  business  in  this  State  as  to  mislead  the  public. 

Note. — The  Commissioner  ot  Insurance  and  BanhtUE  has  no  authority 
to  pass  upon  queatlon  ot  similarity  of  names.  (Opinion  ot  Attorney 
Ooneral,  August  2S,  1906.) 

(c)  The  location  of  ita  home  office. 

(d)  The  kind  or  kinds  of  insurance  business  it  purposes  to 
transact. 

(e)  The  amount  of  ita  capital  stock,  not  les^  than  $100,000,  all 
of  which  capital  stock  must  be  subscribed  and  fully  paid  up  and 
in  the  hands  of  the  corporators  before  said  articles  of  incorporation 
are  filed,  such  capital  stock  to  be  divided  into  shares  of  $100  each. 

Note.— (1]  A  share  of  stock  ot  a  life  Insurance  company  cannot  be 
divided  and  sold  in  fractional  parts  of  a  share.  (Opinion  of  Attorney 
General,  August  3,  1909.) 

(2)  Stock,  paid  for  In  notes  or  other  evidence  ot  promlee  to  pay, 
cannot  be  lawfully  Issued,  and  unless  fully  paid  for  and  issued.  It  tun- 
not  be  voted.  A  stock  subscription  agreement,  failing  to  show  what 
portion  of  money  paid  under  it  is  used  for  promotion  and  commissions 
for  selling  the  stock,  is  fraudulent.  (Opinion  of  Attorney  General, 
September  10.  1909.) 
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(C)  The  period  of  time  it  is  to  exist,  which  shall  not  exceed  five 
hundred  years. 

(g)     The  number  of  shares  of  such  capital  stock. 

(h)  Such  other  provisions  not  inconsistent  with  the  law  as  the 
corporators  may  deem  proper  to  insert  therein,  (R.  S.,  Art.  4725.) 

Fee  for  Filing  Ajrtlclea.  of  IncorpornUon— Dntiee  of  Comnilasloner  When 
ArticIeB  Are  Filed. 

3.  When  such  articles  of  incorporation  are  filed  with  the  Com- 
missioner of  Insurance  and  Banking,  together  with  an  afBdavit 
made  by  two  or  more  of  its  incorporators  that  all  the  stock  has 
been  subscribed  in  good  faith  and  fully  paid  for,  together  with  a 
charter  fee  of  $20,  it  shall  be  the  duty  of  the  Commissioner  to  sub- 
mit such  articles  of  incorporation  to  the  Attorney  General  for 
examination,  and  if  he  approves  the -same  as  conforming  with  the 
law  he  shall  so  certify  and  deliver  such  articles  of  incorporation, 
together  with  his  certificate  of  approval  attached  thereto,  to  the 
Commissioner  of  Insurance  and  Banking,  who  shall,  upon  receipt 
thereof,  record  the  same  in  a  book  kept  for  that  purpose,  and  upon 
receipt  of  a  fee  of  $1.00  he  shall  furnish  a  certified  copy  of  the 
swne  to  the  corporators,  upon  which  they  shall  be  a  body  politic 
and  corporate,  and  may  proceed  to  complete  the  organization  of 
the  company,  for  which  purpose  they  shall  forthwith  call  a  meet- 
ing of  the  stockholders,  who  shall  adopt  by-laws  for  the  govern- 
ment of  the  company,  and  elect  a  board  of  directors,  not  less  than 
five,  composed  of  stockholders,  which  board  shall  have  full  con- 
trol and  management  of  the  affairs  of  the  corporation,  subject  to 
the  by-laws  thereof  as  adopted  or  amended  from  time  to  time  by 
the  stockholders  or  directors  and  to  the  laws  of  this  State.  The 
board  of  directors  so  elected  shall  serve  until  the  second  Tuesday 
in  March  thereafter  on  which  date  annually  thereafter  there  shall 
be  held  an  annual  meeting  of  the  stockholders  at  the  home  office, 
and  a  board  of  directors  elected  for  the  ensuing  year.  At  all  meet- 
ings of  the  stockholders,  each  stockholder  shall  be  entitled  to  one 
vote  for  each  share  of  stock  fully  paid  up  appearing  in  his  name 
on  the  books  of  the  company,  which  vote  may  be  given  in  person 
or  by  written  proxy.  The  majority  of  the  paid-up  capital  stock 
at  any  meeting  of  the  stockholders  shall  constitute  a  quorum.  (R. 
S.,  Art.  4726.) 

Clukrter  May  Be  Amended— Cmrital  Stock  Mnj  Be  Incresaed  op  Reduced. 

4.  At  any  regular  meeting  or  called  meeting  of  the  stockholders 
they  may,  by  resolution,  provide  for  any  lawful  amendment  to  the 
charter  or  articles  of  incorporation,  and  such  amendment,  accom- 
panied by  a  copy  of  such  resolution  duly  certified  by  the  president 
and  secretary  of  the  company,  shall  be  filed  and  recorded  in  the 
same  manner  as  the  original  charter,  and  shall  thereupon  become  . 
effective.      Stockholders   representing   a   majority   of   the   capiti^'i''^ 
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stock  of  any  such  company  may  in  euch  manner  also  increase  or 
reduce  the  amount  of  its  capital  stock;  provided,  that  the  capital 
stock  shall  in  no  case  be  reduced  to  less  than  $100,000  fully  paid 
up.  A  statement  of  any  such  increase  or  reduction  shall  be  signed 
and  acknowledged  by  two  officers  of  the  company  and  filed  and 
recorded  along  with  the  certified  copy  of  the  resolution  of  the 
stockholders  provided  therefor  in  the  same  manner  as  the  charter 
or  amendment  thereto.  For  any  such  increase  or  reduction  the 
company  may  require  the  return  of  the  original  certificates  as 
other  evidences  of  stock  in  exchange  for  new  certificates  issued  in 
lieu  thereof.     (R.  S.,  Art.  4727.) 

Note. — A  charter  cannot  be  amended  prior  to  meeting  of  stockholders 
called  br  the  corporators  lor  adoption  ol  bj-lawB  and  election  ot  board 
of  directors.  The  corporators  cannot  sell  or  assign  their  right  or  Interest 
In  the  charter  nor  In  the  unorganised  corporation.  The  assignee  ot 
such  coporators,  acting  alone  or  with  the  corporators  who  did  not  as- 
sign or  sell  ont,  cannot  amend  the  charter  nor  call  a  meeting  of  stock- 
holders to  adopt  b7-law8  and  elect  a  board  ol  directors.  The  subscribers 
to  the  capital  stock  are  not  stockholders  and  cannot  amend  the  charter 
prior  to  being  called  together  b7  the  corporators  to  adopt  by-laws  and 
elect  a  board  o(  directors.  After  being  called  together  hj  the  corpor- 
ators, and  after  the  adoption  of  br-lawe  and  election  of  a  board  of  di- 
rectors, the  Bubscrlbera  to  the  stock  thereupon  become  stockholders  and 
may  amend  the  charter,  notwithstanding  the  fact  that  no  certificate  of 
authority  to  do  business  has  been  issued.  (Opinion  ot  Attorney  General, 
April  2,  1910.) 

Shares  ot  Btoi^  Bholl  Be  Transferable. 

5.  The  shares  of  stock  of  such  company  shall  be  transferable  on 
its  books  in  accordance  with  law  and  the  by-laws  of  the  company 
by  the  owner  in  person  or  his  authorized  agent,  and  every  person 
becoming  a  stockholder  by  such  transfer  shtjl  succeed  to  all  rights 
of  the  former  holder  of  the  stock  transferred,  by  reason  of  such 
ownership.     (R.  S.,  Art.  4727.) 

Shall  Be  Examined  When — Certificate  ot  Authority  Issued. 

6,  When  the  first  meeting  of  the  stockholders  shall  be  held  and 
the  officers  of  the  company  elected  it  shall  be  the  duty  of  the  presi- 
dent or  secretary  to  so  notify  the  Commissioner  of  Insurance  and 
Banking,  and  he  shall  thereupon  immediately  make  or  cause  to  be 
made  at  the  expense  of  the  company  a  full  and  thorough  examina- 
tion thereof,  and  if  he  shall  find  that  all  of  the  capital  stock  of 
the  company,  amounting  to  not  less  than  $100,000,  has  been  fully 
paid  up  and  is  in  the  custody  of  the  officers,  either  in  cash  or 
securities  of  the  class  in  which  such  companies  are  authorized  by 
this  act  to  invest  or  loan  their  funds,  he  shall  issue  to  such  com- 
pany a  certificate  of  authority  to  transact  such  kind  or  kinds  of 
insurance  business  within  this  State  as  such  officers  may  apply  for 
and  as  tsay  be  authorized  by  its  charter,  which  certificate  shall 
expire  on  the  last  day  of  February  next  after  the  date  of  its  issu- 
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aoce.  Before  sticb  certificate  U  issued  not  less  than  two  ofBcers 
of-sach  company  shall  execute  and  file  with  the  Commissioner  of 
Insurance  and  Banking  a  sworn  schedule  of  all  the  aesete  of  the' 
company  exhibited  to  him  upon  such  examination,  showing  the 
value  thereof  together  with  a  sworn  statement  that  the  same  are 
bona  fide,  the.  unconditional  and  unincumbered  property  of  the 
company  and  are  worth  the  amounts  stated  in  such  schedule.  No 
original  or  first  certificate  of  authority  shall  he  granted  except  in 
conformity  herewith,  regardless  of  the  date  of  filing  of  the  articles 
of  incorporation  with  the  Commissioner  of  Insurance  and  Banking. 
(R.  S.,  Art.  4728.) 

Note. — A  portion  of  the  capital  stock  of  a  company  ma?  be  exctutnged 
for  notea  secured  by  flrst  lleas  on  real  estate  worth  double  the  amount 
of  the  notM.     {Opinion  of  Attorney  General,  June  28,  1910.) 

Annual  SbttcnMit,  8h«U  Contain — CamnilBBiaiier  May  Change  Frnm  of. 

7.  Each  life  insurance  company,  or  accident  insurance  company, 
or  life  and  accident,  health  and  accident,  or  life,  health  and  acci- 
dent insurance  company,  organized  under  the  laws  of  this  State, 
shall,  after  the  first  day  of  January  of  each  year  and  before  the 
first  day  of  March  following,  and  before  the  renewal  of  its  certi- 
ficate of  authority  to  transact  business,  prepare  under  oath  of  two 
of  its  officers,  and  deposit  in  the  office  of  Commissioner  of  Insur- 
ance and  Banking,  a  statement  accompanied  with  the  fee  for  filing 
annual  statements  of  $10,  showing  the  condition  of  the  company 
on  the  31st  day  of  December  the  next  preceding,  which  shall  in- 
clude a  statement  in  detail,  showing  the  character  of  its  assets 
and  liabilities  on  that  date,  the  amount  and  character  of  business 
tranaacted,  moneys  received  and  how  expended  during  the  year, 
and  the  number  and  amount  of  its  policies  in  force  on  that  date 
in  Texas,  and  the  total  amount  of  all  policies  in  force;  and  the 
Commissioner  of  Insurance  and  Banking  may  from  time  to  time 
make  such  chauges  in  the  form  and  requirements  of  the  annual 
statements  of  companies  as  shall  seem  to  him  best  adapted  to 
elicit  from  the  companies  a  true  exhibit  of  their  condition  and 
methods  of  conducting  business,  and  such  statement  shall  also 
contain  and  set  forth  an  exhibit  of  the  investments  of  such  com- 
pany ;  provided,  that  such  terms  and  requirements  shall  elicit  only 
such  information  as  shall  pertain  to  the  business  of  the  company. 
(B.  S.,  Art.  4729.) 

Jtoaewal  Certificate  at  Aiitb(»1tr.  Iwned  When. 

8.  "Whenever  any  life  insnrance  company  or  accident  insurance 
company  or  life  and  accident,  or  health  and  accident,  or  life,  health 
and  accident  insurance  company  transacting  insurance  business  in 
this  State  shall  have  filed  its  annual  statement  in  accordance  with 
the  preceding  article,  showing  a  condition  which  entitles  it  to 
tramact  business  in  this  State  in  accordance  with  the  provisions 
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of  this  chapter,  the  Commissioner  of  Insaranee  and  Banking  shall, 
Qpon  receipt  of  a  fee  of  $1.00,  issue  a  renewal  certificate  of  author- 
ity to  such  company,  which  shall  expire  on  the  last  day  of  Feb- 
ruary of  the  subsequent  year,     (R.  S.,  Art,  4730.) 

BtuUl  R«oelTe  Certifled  Capj  ot  Certlflcate  of  Antboritj  for  Agents. 

9.  Any  such  company  organized  under  the  laws  of  this  State, 
having  received  authority  from  the  Commissioner  of  Insurance  and 
Banking  to  transact  business  in  this  State,  shall  receive  from  such 
Commissioner  upon  written  request  therefor  a  certified  copy  of 
this  certificate  of  authority  for  each  of  its  agents  in  this  State. 
(R.  S.,  Art.  4731.) 

10.  Actions  may  be  maintained  by  a  company  organized  under 
the  laws  of  this  State  against  any  of  its  policyholders,  stockholders, 
or  other  persons  for  any  cause  relating  to  the  business  of  such 
company,  and  actions  may  also  be  prosecuted  and  maintained  by 
any  policyholder  or  the  heirs  or  legal  representative  of  any  sneh 
■policyholder  against  the  company  for  losses  which  accrue  on  any 
policy,  but  no  action  shall  be  brought  or  maintained  by  any  per- 
son other  than  the  Commissioner  of  Insurance  and  Banking  of 
this  State  for  the  enjoining,  restraining  or  interfering  with  the 
prosecution  of  the  business  of  the  company.     (R.  S.,  Art..  4732.) 

XAwa  RdaCUiB  to  GorpontlonB  Sludl  Oorem. 

11.  The  laws  relating  to  and  governing  corporations  in  general 
shall  apply  to  and  govern  companies  organized  under  this  chap- 
ter, in  so  far  as  the  same  are  pertinent  and  not  in  conflict  with 
the  provisions  of  this  chapter.     (R.  S.,  Art.  4733.) 

Mbjt  IiiTest  in  or  Loan  Upon,  Wh»t  S«carltlea. 

12.  A  life  insurance  company  organized  under  the  laws  of  this 
State  may  invest  in  or  loan  upon  the  following  securities,  viz. : 

(a)  It  may  invest  any  of  its  funds  or  accumulations  in  the 
bonds  of  the  United  States,  or  of  any  State,  county  or  city  of  the 
United  States,  or  the  bonds  of  any  independent  or  common  school 
district,  or  first  mortgage  bonds  of  any  dividend-paying  railroad 
or  electric  railway  company  duly  incorporated  under  the  laws  of 
the  United  States  or  any  State  thereof. 

(b)  It  may  loan  any  of  its  funds  and  accumulations,  taking 
as  security  therefor  such  collateral  as  under  the  previous  subdi- 
vision it  may  invest  in;  and  upon  first  liens  upon  real  estate,  the 
title  to  which  is  valid,  and  the  value  of  which  is  double  the  amount 
loaned  thereon;  provided,  that  if  any  part  of  such  value  is  in 
buildings,  such  buildings  shall  be  insured  against  loss  by  fire  for 
at  least  50  per  cent  of  the  value  thereof,  with  loss  clause  payable 
to  such  company.  It  may  also  make  loans  upon  the  security  of  or 
purchase  its  own  policies,  but  no  loan  on  any  policy  shall  exceed 
the  reserve  value  thereof.     No  investment  or  loan,  except  policy 
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loans,  shall  be  made  by  any  such  insurance  company  unless  the 
Bame  shall  first  have  been  authorized  by  the  board  of  directors,  or 
by  committee  charged  with  the  duty  of  supervising  such  invest- 
ments or  loans.  No  such  company  shall  subscribe  to,  or  participate 
in,  any  underwriting  of  the  purchase  or  sale  of  securities  or  prop- 
erty or  ^enter  into  any  such  transaction  for  ,such  purpose  or  sell 
on  account  of  such  company  jointly  with  any  other  person,  firm 
or  corporation;  nor  shall  any  such  company  enter  into  any  agree- 
ment to  withhold  from  sale  any  of  its  property;  but  the  disposi- 
tion of  its  property  shall  be  at  all  times  within  the  control  of  its 
board  of  directors.  Every  such  company  possessed  of  assets  not 
authorized  by  this  chapter  shall  dispose  of  the  same  within  five 
years  after  July  10,  1909,  unless  such  time  is  extended  for  good 
cause  by  the  Commissioner  of  Insurance  and  Banking.  (R.  S., 
Art.  4734.) 

Note. — (1)  A  company  may  Invest  its  funds  in  a  portion  ot  a  eerles 
of  notes  or  bonds,  secured  by  Arst  lien  on  real  estate  wortb  double 
amount  ol  entire  loan.     (Opinion  of  Attorney  General,  August  10,  1910.) 

(2)  A  Hie  Insurance  companj'  cannot  Invest  In  bonds  of  tbe  Repub- 
lic of  Mexico.      (Opinion  ot  Attorney  General,  November  3,  1910.) 

(3)  A  life  Insurance  company  may  make  loan  to  a  churcb,  where 
It  is  secured  l)y  bonds  constituting  a  first  lien  on  real  estate.  (Opinion 
of  Attorney  Oeneral,  June  17,  1911.) 

(4)  A  home  life  insuraoce  company  cannot  lawfully  count,  as  ad- 
mitted assets,  time  certificates  ol  deposit  which  are  not  due  or  pay- 
able on  demand  by  the  bank  issuing  them.  (Opinion  of  Attorney  Gen- 
eral, April  2,  1912.) 

(5)  A  lite  Insurance  company,  chartered  In  Texas,  may  lawfully  bor- 
row money  and  pledge  its  assets  as  security,  and  the  excess  of  such 
collateral  may  be  regarded  as  available  or  admitted  assets  of  the  com- 
pany. An  investment  in  paper  secured  by  real  estate  worth  leas  than 
double  amount  of  loan  is  not  void,  but  Is  unauthorized  and  therefore 
an  ultra  vires  act.  but  where  amount  is  small  and  is  part  of  purchase 
and  sale  of  an  oQca  building  U  not  ground  for  withholding  permit  to 
the  company  or  declining  to  consider  the  Investment  aa  part  of  its  avail- 
able assets.      (Attorney  General's  opinion,  March  15,  1916.) 

Real  Eatete,  Hay  Hold. 

13.  Every  such  insurance  company  may  secure,  hold  and  convey 
real  property  only  for  the  following  purposes  iind  in  the  following 
manner : 

1.  One  building  site  and  office  building  for  its  accommodation 
in  the  transaction  of  its  business  and  for  lease  and  rental. 

■  2.  Such  as  shall  have  been  acquired  in  good  faith  by  way  of 
security  for  loans  previously  contracted,  or  for  moneys  due. 

3.  Such  as  shall  have  been  conveyed  to  it  in  the  satisfaction  of 
debts  previously  contracted  in  the  course  of  its  dealings. 

4.  Such  ae  shall  have  been  purchased  at  sales  under  judgment 
or  decrees  of  court,  or  mortgage,  or  other  liens  held  by  such  com- 
pany. 
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Note. — (1)  A  company  may  Invest  In  a  lot.  tor  an  office  bnildlng. 
upon  whlcb  there  is  an  encumbrance,  provided  the  compaoT  deBnltely 
undertakes  to  pay  off  the  encumbrance.  (Opinion  of  Attorner  General, 
August  10.   1910.) 

(2)  A  lite  inaurance  company  may  eichanse  a  portion  of  Ita  capital 
stock  tor  property  to  be  ueed  as  an  office  building.  (Opinion  of  Attor- 
ney General,  November  3,  1910.) 

(3)  The  word  "purchase,"  In  this  statute,  means  acquired  either  by 
pur'chase  or  rental.  A  Ifte  Insurance  company  has  the  right  to  secure, 
hold  and  convey  a  lease  on  a  building  tor  a  period  of  time,  with  option 
ot  purchase  at  expiration  of  lease.  The  aggregate  amount  to  be  paid 
tor  the  lease  extending  over  a  long  period  ot  time  is  not  a  debt  which 
could  amount  to  an  Iropalnuent  ot  the  capital  ot  the  company.  Owner- 
ship of  such  building  or  lease  is  a  chattel  real  and,  as  such,  is  real 
property  and  the  investment  is  lawful.  (Opinion  ot  Attorney  Oeneral, 
June  23,  1914.) 

All  such  real  property  specified  in  Subdivision  2,  3  and  4  of  this 
article  which  ehall  not  be  necessary  for  its  accommodation  in  the 
coDTeoieat  transaction  of  its  business  shall  be  sold  and  disposed 
of  within  five  years  after  the  company  shall  have  acquired  title 
to  the  same,  or  within  five  years  after  the  same  shall  have  ceased 
to  be  necessary  for  the  accommodation  of  its  business,  and  it  shall 
not  hold  such  property  for  a  longer  period  unless  it  shall  procure 
a  certificate  from  the  Commissioner  of  Insurance  and  Banking  that 
its  interests  will  suffer  materially  by  the  forced  sale  thereof;  in 
which  event  the  time  for  the  sale  may  be  extended  to  such  time 
as  the  Commissioner  shall  direct  in  such  certificate.  (K.  S.,  Art. 
4735.) 

Directors  8haD  Not  Receive  Money  In  Conneeaon  Witb  Nor  Be  IntKF- 
ested  In  Forchase,  Loan  or  Sale  of  Cmnpany. 
14.  No  director  or  officer  of  any  insurance  company  transacting 
business  in  this  State,  or  organized  under  the  laws  of  this  State, 
shall  receive  any  money  or  valuable  thing  for  negotiating,  pro- 
curing, recommending  or  aiding  in  any  purchase  or  sale  by  such 
company  of  any  property  or  any  loan  from  such  company,  nor 
be  pecuniarily  interested  either  as  principal,  co-principal,  agent  or 
beneficiary,  in  any  such  purchase,  sale  or  loan;  provided,  that 
nothing  contained  in  this  article  shall  prevent  a  life  insurance  cor- 
poration from  making  a  loan  upon  a  policy  held  therein  by  the 
borrower  not  in  excess  of  the  reserve  value  thereof.  Any  person 
violating  any  provisions  of  this  article  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  punished  by  fine 
of  not  less  than  $3dO  nor  more  than  $1000.  (R.  S.,  Art.  4736.  P. 
C,  Art.  687.) 

Note. — (1)     See  Section  44,  Post. 

(2)  It  is  unlawful  tor  a  company  to  buy  securities  from  or  sell 
securities  to  or  loan  money  to  a  banking  or  other  corporation  in  which 
the  officers  or  directors  of  the  life  Insurance  company  are  interested 
as  stockholders,  ofBcers  or  directors.  (Opinion  of  Attorney  General, 
August  10,  1910.) 
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(3)  A  life  Insurance  company  may  lease  a  propertj'  from  anoUier 
corporation,  notwithstanding  certain  officers  of  the  Insurance  company 
are  also  officers  and  large  stockholders  of  the  other  corporation.  (Opin- 
ion of  Attorney  General,  March  27,   1911.) 

(4)  The  president  of  a  lire  Insurance  company  may  lawfully  sell 
the  capital  stock  of  his  company  on  commission.  (Opinion  Of  Attorney 
General,  August  3,  1911.) 

(6)  A  life  Insurance  company  ordinarily  has  no  authority  to  buy  or 
sell  Its  own  stock.  Exigencies,  however,  might  arise  where  the  buying 
of  Its  own  stock  would  be  to  the  interwt  of  the  company,  and  iwhere 
'  such  occasions  arise  and  there  is  no  fraud  in  the  transaction,  it  would  . 
probably  not  be  In  violation  of  law.  In  such  cases,  the  certificate  of 
authority  of  the  company  should  not  be  revoked  by  the  Commissioner, 
but  the  company  should  be  required  to  file  with  bim  a  transcript  of  all 
minutes,  correspondence  and  other  papers  connected  with  the  transac- 
tion.    (Opinion  of  Attorney  Oeneral,  February  19,  1914.) 

(6)  An  accident  and  health  Insurance  company,  organized  under 
Texas  laws,  any  of  wbose  officers  or  directors  are  likewise  officers  or 
directors  of  a  loan  and  trust  company  (»nnot  lawfully  make  such  loan 
and  trust  company  Its  fiscal  agent.  The  fact  that  the  officers  or  di- 
rectors of  such  insurance  company  are  stockholders  of  a  loan  and  trust 
company  would  not  prevent  the  insurance  ocmpanj;  from  employing 
such  loan  and  trust  company  as  Its  fiscal  agent.  (Opinion  of  Attorney 
Oeneral,  April  IS,  1914.) 

Maj  Reinsiire. 

15.  Any  life  insarauce  company  organized  under  the  laws  of 
this  State  may  reinsure  in  any  insaranee  company  authorized  to 
transact  business  in  this  State  any  risk  or  part  of  a  risk  which 
it  may  assume ;  provided, '  that  no  such  company  shall  have  the 
power  to  so  reinsure  its  entire  outstanding  business  until  the  con- 
tract therefor  shdil  be  submitted  to  the  Commissioner  of  Insur- 
ance and  Banking  and  be  by  him  approved  as  protecting  fully  the 
interests  of  all  the  policyholders.     (R.  S.,  Art.  4737.) 

Note. — A  foreign  life  Insurance  company  may  lawfully  reinsure  the 
business  of  a  Texas  lite  Insurance  company  which  deposits  securities 
'coTertng  its  reserves  with  the  CommisaioneT  of  Insurance  and  Banking. 
(Opinion  of  Attorney  General.  January  16,  1916.) 

IHvideiids,  ShaU  Not  P»y,  Except  From  Profits. 

16.  No  life  insurance  company  organized  under  the  laws  of 
this  State  shall  declare  or  pay  any  dividends  to  its  policyholders 
except  from  the  profits  made  by  such  company ;  provided,  that  this 
shall  not  prohibit  the  issuance  of  policies  guaranteeing  a  definite 
payment,  or  reduction  in  premiums,  not  exceeding  the  expense 
of  loading  on  said  premiums,  but  where  said  reduction  exceeds 
Bsid  expense  loading  the  proper  reserve  therefor  must  be  held 
by  the  company  to  provide  for  the  deficiency  so  arising  in  Hie 
net  premium ;  and,  provided  further,  that  this  shall  not  apply  to 
payments  to  holders  of  special  or  board  contracts  heretofore  issued. 
No  such  life  insurance  company  shall  declare  or  pay  any  dividends 
to  its  stockholders  except  from  the  profits  made  by  said  company, 
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not  including  surplus  arising  from  the  sale  of  stock.     (R.  S.,  Art. 
4738.) 

Note. — Tbe  tsBuancs  of  guBniiiteed  dividend  poIlcI«B  le  not  prohibited. 
(Opinion  oft  Attorney  General,  Januarr  G,   1911.) 

SklwiM,  SluOl  Not  P»T  EzcesslTe. 

17.  No  domestic  life  insurance  company  shall  pay  any  salary, 
compensation  or  emolument  to  any  officer,  trustee  Or  directbr 
thereof,  nor  any  salary,  compensation  or  emolument  amounting 
in  any  year  to  more  than  $5,000  to  any  person,  firm  or  corpora- 
tion, nnless  such  payment  be  first  authorized  by  a  vote  of  the  board 
of  directors  of  such  life  insurance  company;  provided,  that  the 
limitation  as  to  time  contained  herein  shall  not  be  construed  as 
preventing  a  life  insurance  company  from  entering  into  contracts 
with  its  agents  for  the  payment  of  renewal  commissions.  No  such 
company  shall  grant  any  pension  to  any  officer,  director  or  trustee 
thereof,  or  to  any  member  of  his  family  after  his  death.  (R.  S., 
Art.  4739.) 

Shall  Not  Hkke  Diaboraemeiits  WlUiont  Vondier. 

18.  No  domestic  life  insurance  company  shall  make  any  dis- 
bursement of  $100  or  more  unless  the  same  be  evidenced  by  a 
voucher  signed  by  or  on  behalf  of  the  person,  firm  or  corporation 
receiving  the  money,  and  correctly  describing  the  consideration  for 
the  payment.  If  the  expenditure  be  for  both  services  and  dis- 
bursements, the  voucher  shall  set  forth  the  service  rendered  and 
statement  of  the  disbursement  made.  If  the  expenditure  be  in 
connection  with  any  matter  pending  before  any  Legislature  or 
public  body  or  before  any  department  or  officer  of  any  State  or 
government,  the  voucher  shall  correctly  describe,  in  addition,  the 
nature  of  the  matter  and  the  interest  of  such  company  therein. 
When  such  voucher  cannot  be  obtained,  the  expenditure  shall  be 
evidenced  by  a  paid  check  or  an  affidavit  describing  the  character 
and  object  of  the  expenditure  and  stating  the  reasons  for  not  ob- 
taining such  voucher.     (R.  S.,  Art.  4740.) 

FoUdes  Shall  Contain. 

19.  No  policy  of  life  insurance  shall  be  issued  or  delivered  in 
this  State,  or  be  issued  by  a  life  insurance  company  organized 
under  the  laws  of  this  State,  unless  the  same  shall  contain  pro- 
visions substantially  as  follows: 

1.  A  provision  that  all  premiums  shall  be  payable  in  advance 
either  at  the  home  office  of  the  company,  or  to  an  agent  of  the 
company  upon  the  delivery  of  a  receipt  signed  by  one  or  more  of 
the  officers  who  are  designated  in  the  policy. 

2.  A  provision  for  a  grace  of  at  least  one  month  for  the  pay- 
ment of  every  premium  after  the  first,  which  may  be  subject  to  an 
interest  charge,  during  which  month  the  insurance  shall  continne 
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in  force,  which  provision  may  contain  a  stipulation  that  if  the 
insured  shall  die  during  the  period  of  grace  the  overdue  premium 
will  be  deducted  in  any  settlement  under  the  policy. 

Note. — The  grace  provleion,  above  referred  to,  1b  not  limited  to  poli- 
cleB  providing  tor  an  annual  premium,  but  must  be  is,  and  applies  to, 
poUdea  In  whlcb  the  premium  la  payable  monthly,  qnarterly  or  seml- 
annuall?.  and  such  grace  period  applies  Immediately  when  the  date  for 
payment  of  each  premium,  except  the  first,  occure.  (Opinion  of  At- 
torney General,  December  IT,   1912.) 

3,  A  provision  that  the  policy  or  policy  and  application,  shall 
constitute  the  entire  contract  between  the  parties  and  shall  be 
incontestable  not  later  than  two  years  from  its  date  except  for 
non-payment  of  premiums,  and  which  provision  may  or  may  not, 
at  the  option  of  the  company  contain  an  exception  for  violations  of 
the  conditions  of  the  policy  relating  to  naval  and  military  services 
in  time  of  war. 

Note. — It  application  Is  made  part  of  contract  It  must  be  attached  to 
policy.     (Department  ruling.) 

4.  A  provision  that  all  statements  made  by  the  insured  shall, 
in  the  absence  of  fraud,  be  deemed  representations,  and  not  war- 
ranties. 

.  5.  A  provision  that,  if  the  age  of  the  insured  has  been  under- 
stated, the  amount  payable  under  the  policy  shall  be  such  as  the 
premium  paid  would  have  purchased  at  the  correct  age. 

6.'  A  provision  that  after  three  full  years'  premiums  have  been 
paid  the  company,  at  any  time  while  the  policy  is  in  force,  will 
advance  upon  proper  assignment  of  the  policy  and  upon  the  sole 
security  thereof  at  a  specified  rate  of  interest  a  sum  equal  to,  or 
at  the  option  of  the  owner  of  the  policy,  less  than  the  legal  reserve 
at  the  end  of  the  current  policy  year  on  the  policy,  and  on  any 
dividend  additions  thereto,  less  than  a  sum  not  more  than  two  and 
one-half  per  centum  of  the  amount  insured  by  the  policy  and  of 
any  dividend  addition  thereto ;  and  that  the  company  may  deduct 
from  8U(^h  loan  value  any  existing  indebtedness  on  the  policy  and 
any  unpaid  balance  of  the  premium  for  the  current  policy  year 
and  may  collect  interest  in  advance  on  the  loan  to  the  end  of  the 
corrent  policy  year;  which  provision  may  further  provide  that 
such  loans  may  be  deferred  for  not  exceeding  six  months  after 
application  therefor  is  made.  It  shall  further  be  stipulated  in  the 
policy  that  failure  to  repay  any  suph  advance  or  to  pay  interest 
shall  not  void  the  policy  until  the  total  indebtedness  thereon  to 
the  company  shall  equal  or  exceed  the  loan  value.  No  condition 
other  than  is  herein  provided  shall  be  exacted  as  a  prerequisite 
to  any  such  advance.  This  provision  shall  not  be  required  in  term 
insurances  nor  in  pure  endowments  issued  or  granted  as  original 
policies,  or  in  exchange  for  lapsed  or  surrendered  policies,  and 
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no  provision  herein  required  shall  compel  any  company  to  loan 
on  any  policy  an  amount  greater  than  97^  per  centum  of  the  face 
value  thereof,  including  net  dividend  additions  thereto. 

7.  A  provision  which,  in  event  of  default  in  premium  payments, 
after  premium  shall  have  been  paid  for  three  full  years,  shaU  se- 
cure to  the  owner  of  the  policy  a  stipulated  form  of  insurance,  the 
net  value  of  which  shall  be  at  least  equal  to  the  reserve  at  the 
date  of  default  on  the  policy  and  on  any  dividend  additions  thereto, 
specifying  the  mortality  tahle  and  rate  of  interest  adopted  for 
computing  such  reserves,  less  a  sum  not  more  than  2J  per  cent 
of  the  amount  insured  by  the  policy  and  of  any  existing  dividend 
additions  thereto,  and  less  any  existing  indebtedness  to  the  com- 
pany on  the  policy.  Such  provision  shall  stipulate  that  the  policy 
may  be  surrendered  to  the  company  at  its  home  office  within 
one  month  from  date  of  default  for  a  specified  cash  value,  at 
least  equal  to  the  sum  which  would  otherwise  be  available  for  the 
purchase  of  insurance,  as  aforesaid,  and  may  stipulate  that  the 
company  may  defer  payment  for  not  more  than  six  months  after 
the  application  therefor  is  made.  This  provision  shall  not  be 
required  in  term  insurances. 

8.  A  table  showing  in  figures  the  loan  values,  and  the  options 
available  under  the  policies  each  year  upon  default  in  premium 
payments  during  the  first  twenty  years  of  the  policy,  or  the  period 
during  which  premiums  are  payable,  beginning  with  the  year  in 
which  such  values  and  options  become  available. 

9.  A  provision  that  if,  in  event  of  default  in  premium  payments, 
the  value  of  the  policy  shall  be  applied  to  the  purchase  of  other 
insurances;  and  if  such  insurance  shall  be  in  force  and  the  orig- 
inal policy  shall  not  have  been  surrendered  to  the  company  and 
canceled,  the  policy  may  be  reinstated  within  three  years  from 
such  default,  upon  evidence  of  insurability  satisfactory  to  the 
company  and  payments  of  arrears  of  premiums  with  interest. 


10.  A  provision  that,  when  a  policy  shall  become  a  claim  by 
the  death  of  the  insured,  settlement  shall  be  made  upon  receipt  of 
due  proof  of  death,  and  the  right  of  the  claimant  to  the  proceeds, 
or  not  later  than  two  months  after  the  receipt  of  such  proof. 

11.  A  table  showing  the  amounts  of  installments  in  which  the 
policy  may  provide  its  proceeds  may  be  payable. 

Any  of  the  foregoing  provisions  or  portions  thereof  not  appli- 
cable to  single  premium  policies  shall,  to  that  extent,  not  be  in- 
corporated therein,     (R.  S.,  Art.  4741.) 

Note. — (1)  SubdlvlelonB  4  and  6  ot  above  section,  and  BpedAcatlons 
of  mortalltr  table  and  rate  of  Interest  not  DooesBarr  In  pald-np  policies 
Issued  upon  default  In  premium  paymenta.      (Department  ruling.) 
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(2)  Issuance  of  guuftnteed  dividend  polldea  is  not  prohibited. 
(Opinion  of  Attorney  General,  January  G,  1911.) 

Policies  ShAll  Not  Contain. 

20.  No  policy  of  life  insurance  shall  be  issued  or  delivered  in 
this  State,  or  he  issued  by  a  life  insurance  company  incorporated 
under  the  laws  of  this  State  if  it  contains  any  of  the  following' 
provisions : 

1.  A  provision  limiting  the  time  within  which  any  action  at  law 
or  in  equity  may  be  commenced  to  less  than  two  years  after  the 
cause  of  action  shall  accrue. 

2.  A  provision  by  which  the  policy  shall  purport  to  be  issued 
or  to  take  effect  more  than  six  months  before  the  original  applica- 
tion for  insurance  was  made,  if  thereby  the  insured  would  rate  at 
any  age  younger  than  his  age  at  date  when  the  application  was 
made,  according  to  hia  age  at  nearest  birthday. 

3^  A  .provision  for  any  mode  of  settlement  at  maturity  of  less 
value  than  the  amounts  insured  on  the  face  of  the  policy,  plus  divi- 
dend additions,  if  any,  less  any  indebtedness  to  the  company  on 
the  policy,  and  leas  any  premium  that  may  by  the  terms  of  the 
policy  be  deducted;  provided,  that  any  company  may  issue  a 
policy  promising  a  benefit  leas  than  the  full  benefit  in  ease  of  the 
death  of  the  insured  by  his  own  hand  while  sane  or  insane,  or  by 
following  stated  hazardous  occupations.  Tbis  provision  shall  not 
apply  to  purely  accident  and  health  policies ;  none  of  the  foregoing 
provisions  relating  to  policy  forms  shall  apply  to  policies  issued  in 
lieu  of  or  in  exchange  for  any  other  policy  issued  before  July  10, 
1909.     (R.  S.,  Art.  4742.) 

Note. — (1)  Some  benefit,  however  small,  must  be  provided  In  case  of 
Bolclde.      (Department  ruling.) 

(2)  A  rider  on  a  life  Insurance  policy  providing  that  "Death  caused 
by  Bmallpox  la  a  risk  not  covered  by  tbie  policy  unless  the  insured  sub- 
mits proof  to  the  company  of  succesBful  vaccination,"  Is  in  violation  ol 
above  provision.      (Opinion  of  Attorney  General,   June  12.  1912.) 

(3)  The  life  Insurance  companies  cannot  agree  upon  a  uniform  policy 
at  a  uniform  rate,  to  be  sold  for  the  benefit  of  the  students  loan  fund 
or  the  assured,  as  this  controverts  the  anti-trust  laws  of  thla  State.  The 
students  loan  fund  could  not  retain  the  proceeds  of  a  policy  in  its  favor, 
because  it  would  have  no  Insurable  Interest  in  the  life  of  the  assured. 
(Opinion  of  Attorney  General,  December  11,  1914.) 

P<dlcies  of  For^gn  Compniiies  Hay  Contain. 

21.  The  policies  of  a  life  insurance  company  not  organized 
under  the  laws  of  this  State  may  contain  any  provision  whic^ 
the  law  of  the  State,  Territory,  district  or  country  under  which  ih^ 
company  is  organized  prescribes  shall  be  in  such  policies  wher 
issued  in  this  State,  and  the  policies  of  a  life  insurance  company 
organized  under  the  laws  of  this  State  may,  when  issued  or  de- 
livered in  any  other  State,  Territory,  district  or  country,  con- 
tain any  provision  required  by  the  laws  of  the  State,  Territory, 
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district  or  country  in  wliich  the  same  are  isaned,  anj'thing  in 
this  aet  to  the  contrary  notwithstanding.     (R.  S.,  Art.  4743.) 

T»x«8,  SbaU  Faj. 

22.  Insurance  companies  ineoTt>orated  under  the  laws  of  this 
State  shall  hereafter  be  required  to  render  for  State,  county  and 
municipal  taxation  all  of  their  real  estate  as  other  real  estate  is 
rendered,  and  all  of  the  personal  property  of  such  insurance  com- 
panies shall  be  valued  as  other  property  is  valued  for  assessment 
in  this  State  in  the  following  manner :  From  the  total  valuation  of 
ita  assets  shall  be  deducted  the  reserve,  being  the  amount  of  the 
debts  of  insurance  companies  by  reason  of  their  outstanding  poli* 
ciea  in  gross,  and  from  the  remainder  shall  be  deducted  the  assessed 
value  of  all  real  estate  owned  by  the  company  and  the  remainder 
shall  be  the  assessed  taxable  value  of  its  personal  property.  Home 
insurance  companies  shall  not  be  required  to  pay  any  occupation 
or  gross  receipt  tax.     (R.  S.,  Art.  4764.) 

Note. — A  life  Insurance  company  In  rendering  lt«  personal  aeseta  for 
taxation,  In  making  the  deduction  on  account  of  Its  real  estate,  Is  per- 
mitted to  deduct  the  "aseesBed"  valuation  of  euch  real  estate,  and  not 
an  "appraised"  value,  which  might  be  different  In  amount  from  the 
asBesaed  valuation.      (Opinion  of  Attorney  General,  June  15,  1912.) 

Venne  of  Salts  on  Polldea  (Home  and  ForelKO;  CompaMies) . 

23.  Suits  on  policies  may  be  instituted  and  prosecuted  against 
any  life  insurance  company,  or  accident  insurance  company,  or  life 
and  accident,  or  health  and  accident,  or  life,  health  and  accident 
insurance  company,  in  the  county  where  the  home  office  of  such 
company  is  located,  or  in  the  county  where  loss  has  occurred,  or 
where  the  policyholder  or  beneficiary  instituting  such  suit  resides. 
(R.  S.,  Art.  4744.) 

Service  of  Procesa. 

24.  Process  in  any  civil  suit  against  any  domestic  life  insurance 
company,  or  accident  insurance  company,  or  life  and  accident, 
health  and  accident,  or  life,  health  and  accident  insurance  com 
pany,  may  be  served  only  on  the  president,  or  any  active  vice- 
president  or  secretary  or  general  counsel  residing  at  the  city  o: 
the  home  office  of  the  company,  or  by  leaving  a  copy  of  same  al 
the  home  office  of  such  company  during  business  hours.  (R.  S, 
Art.  4745.) 

Iioasee  Shall  Be  Paid  When  (Home  uid  Foreign  Companies) . 

25.  'In  all  cases  where  a  loss  occurs  and  the  life  insurance  com- 
pany, or  accident  insurance  company,  or  life  and  accident,  health 
and  accident,  or  life,  health  and  accident  insurance  company  liable 
therefor  shall  fail  to  pay  the  same  within  thirty  days,  after  de- 
mand therefor,  such  company  shall  be  liable  to  pay  the  holder  of 
such  policy,  in  addition  to  the  amount  of  the  loss,  12  per  centlc* 
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damages  on  the  amoimt  of  such  lose,  together  with  reasonable 
attorney  fees  for  the  prosecution  and  collection  of  such  loss,  (B. 
S.,'Art.  4746.) 

CertlfloUe  SbmU  Be  Declared  Noll  and  Void  Upon  Fallnre  to  Pay  Losbm 
(Home  Kiid  For^gn  Companies.) 

26.  Should  any  life  insurance  company,  accident  insurance  com- 
pany, life  and  accident,  health  and  accident,  or  life,  health  and 
accident  insurance  company  fail  to  pay  off  and  satisfy  any  execu- 
tion that  may  lawfully  issue  on  any  final  judgment  against  said 
company  within  thirty  days  after  the  officer  holding  such  ezecu- 

-  tion  has  demanded  payment  thereof  from  any  ofBcer  or  attorney 
of  record  of  such  company,  in  this  State,  or  out  of  it,  such  officer 
shall  immediately  certify  such  demand  and  failure  to  the  Corn- 
missioner  of  Insurance  and  Banking,  and  thereupon  the  Commis- 
sioner shall  forthwith  declare  null  and  void  the  certificate  of  au- 
thority of  such  company,  and  such  company  shall  be  prohibited 
from  transacting  any  business  in  this  State  until  such  execution 
shall  be  fully  satisfied  and  discharged,  and  until  such  Commis- 
sioner shall  renew  his  certificate  of  authority  to  such  company. 
(R.  S.,  Art.  4747.) 

Companies  Cannot  Transact  Business  of  Both  Fire,  Marine,  Etc.,  and  Life 
and  Health  (Home  and  Foreign  Companies). 

27.  It  shall  be  unlawful  for  any  life  insurance  company,  acci- 
dent insurance  company,  life  and  accident,  health  and  accident, 
and  life,  health  and  accident  insurance  company  to  take  any  kind 
of  risks,  or  issue  any  policies  of  insurance,  except  those  of  life, 
accident  or  health,  nor  shall  the  business  of  life,  accident  or  health 
insurance  in  this  State  be  in  anywise  conducted  or  transacted  by 
any  company  which  in  this  or  any  other  State  or  country  is  en- 
gaged  or  concerned  in  the  business  of  marine,  fire  or  inland  in- 
surance.    (R.  S.,  Art.  4748.) 

tbkjr  Deposit  With  State  Treasurer— Commissioner  lUuill  Approve  Deposit 
Situs  of  Property  for  Taxation. 

28.  Any  life  insurance  company,  accident  insurance  company, 
life  and  accident,  health  and  accident,  or  life,  health  and  accident 
insurance  company,  organized  under  the  laws  of  this  State,  may  at 
its  option  deposit  with  the  Treasurer  of  this  State  securities  equal 
to  amount  of  its  capital  stock,  and  may  at  its  option  withdraw  the 
same,  or  any  part  thereof,  first  having  deposited  in  the  treasury 
in  lieu  thereof  other  securities  equal  in  value  to  those  withdrawn. 
Any  such  securities,  before  being  ho  originally  deposited  or  sub- 
stituted, shall  be  approved  by  the  Commissioner  of  Insurance  and 
Banking,  and  when  any  such  deposit  is  made  the  Treasurer  shall 
execute  to  the  company  making  the  deposit  a  receipt  therefor, 
giving  such  description  to  such  securities  as  will  identify  the  same, 
and  such  companv  shall  have  the  right  to  advertise  such  faet_. 
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or  print  a  copy  of  the  Treasurer's  receipt  on  the  polieiea  it  may 
issue,  and  the  proper  officers  or  a^nts  of  each  insorance  company 
making  such  deposit  shall  be  permitted  at  all  reasonable  times 
to  examine  soeh  securities  and  to  detach  coupons  therefrom  and 
to  collect  interest  thereon  under  such  reasonable  rules  and  regola- 
tions  as  may  be  prescribed  by  the  Treasurer  and  the  Commissioner 
of  Insurance  and  Banking  of  this  State.  The  deposit  herein  pro- 
vided for,  when  made  by  any  company,  shall  thereafter  be  main- 
tained as  long  as  said  company  shall  have  outstanding  any  lia- 
bility to  its  policyholders.  For  the  purpose  of  State,  county  and 
municipal  taxation  the  situs  of  all  personal  property  belonging  to 
such  companies  shall  be  at  the  home  office  of  such  company.  (R. 
S.,  Art.  4749.) 

Note. — (1)  A  life  InBorance  companr  In  making  the  deposit  above 
authorized,  mar  execute  a  conreyance  In  trust  of  Its  home  ofBce  build- 
ing to  the  State  Treasurer,  and  after  approval  by  the  Commissioner  of 
Insurance  and  Banking,  may  deposit  such  conveyance  In  trust  with  the 
State  Treasurer.  The  conveyance  should  be  recorded  in  the  county 
where  the  building  Is  situated,  and  should  be  properly  authorized  by 
resolution  of  the  company's  board  of  directors,  or  by  a  duly  appointed 
and  authorized  finance  committee  acting  for  the  company.  (Opinion  of 
Attorney  General,  January  6,  1912.) 

(2)  A  life  Insurance  company  may  deposit  and  the  Commissioner  of 
Insurance  and  Banking  may  approve  tor  deposit  securities  worth  more 
than  the  capital  stock  of  the  company,  and  such  securities  may  he 
appraised  at  their  market  value  at  the  time  of  the  deposit,  and  not 
merely  to  the  amount  of  the  capital  stock.  As  a  part  of  snch  deposit, 
the  company  may  convey  In  trust  to  the  State  Treasurer  Its  home  office 
lot  and  building,  which  may  be  appraised  and  approved  by  the  Com- 
missioner of  Insurance  and  Banking  at  its  market  value  at  the  time  of 
deposit.  Such  approval  as  to  valuation  may  be  changed  at  any  time  by 
the  Commissioner,  and  the  amount  of  the  deposit  thereby  Increased  or 
reduced  whenever  any  change  in  the  market  value  of  the  property  occurs. 
(Opinion  of  Attorney  General,  January  30,  1912.) 

May  Deposit^-Gommisaloner  Hay  Appraise  Deposit. 

29.  Any  life  insurance  company  now  incorporated,  or  which  may 
hereafter  be  incorporated  under  the  laws  of  this  State,  may  deposit 
with  the  Commissioner  of  Insurance  and  Banking  of  the  State  of 
Texas,  for  the  common  benefit  of  all  the  holders  of  its  policies  and 
annuity  bonds,  securities  of  the  kinds  in  which  by  the  laws  of  this 
State  it  is  permitted  to  invest  or  loan  its  funds,  equal  to  the  legal 
reserve  on  all  its  outstanding  policies  in  force,  which  securities 
shall  be  held  by  said  Commissioner  in  trust  for  the  purpose  and 
objects  herein  specified.  Any  such  company  may  deposit  lawful 
money  of  the  United  States  in  lieu  of  the  securities  above  referred 
to,  or  any  portion  thereof  and  may  also,  for  the  purposes  of  such 
deposit,  convey  to  said  Commissioner  in  trust  the  real  estate  in 
which  any  portion  of  its  said  reserve  may  be  lawfully  invested, 
and  in  such  case  said  Commissioner  shall  hold  the  title  thereto  in 
trust  until  other  securities  in  lieu  thereof  shall  be  deposited  with 
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him,  whereopon  he  shall  reconvey  the  same  to  such  company ;  said 
Commissiooer  may  cause  any  such  securities  or  real  estate  to  be 
appraised  and  valued  prior  to  their  bem^  deposited  with  or  con- 
veyed to  him  in  trust  as  aforesaid ;  the  reasonable  expense  of 
such  appraisemetit  or  valuation  to  be  paid  by  the  company.  (R.  S., 
Art.  4750.) 

Note. — (1)  A  companr  having  InTeated  in  a  building  site,  upon  which 
there  la  an  encumbrance,  tor  offlce  purposes,  mar  convey  its  equity  In 
such  site  at  the  properly  appraised  ralue,  to  the  CommlBsloner  fn  trust 
as  a  part  ol  its  reserve  deposit,  and  may  be  credited  with  the  amount 
of  such  appraised  value.  When  portfona  of  the  encumbrance  arc  paid 
oir,  tlie  company  will  be  entitled  to  credits  on  its  reserve  deposits  for 
the  amounts  of  the  encumbrance  so  discharged  as  they  are  paid  off  or 
discharged.  As  the  building  on  the  site  progresses,  the  amount  ex- 
pended for  construction,  from  time  to  time,  may  be  appraised,  and  the 
company  will  be  entitled  to  credit  on  Its  reserve  deposit  for  the  amount 
so  expended  in  construction,  or  such  proportion  of  said  amount  as  the 
Commissioner  shall  determine  to  be  the  Increase  In  value  of  the  prop- 
erty as  a  result  of  such  expenditure.  (Opinion  of  Attorney  General, 
August  10,  1910.) 

(2)  A  foreign  life  Insurance  company,  may  lawfully  reinsure  the 
business  of  a  Texas  lite  Insaraace  company  which  deposits  securities 
under  above  section  of  the  law.  (Opinion  of  Attorney  Qeneral,  Janu- 
ary 16,   1915.) 

Policlee  Shtiil  Have  t'pon  FAce— Commissioner  Shall  Sign  PoUc}'. 

30.  After  making  the  deposit  mentioned  above,  no  company 
shall  thereafter  issue  a  policy  of  insurance  or  endowment  or  an- 
nuity bond,  except  policies  of  industrial  insurance,  unless  it  shall 
have  upon  its  face  a  certificate  substantially  in  the  following  words: 
"This  policy  is  registered  and  approved  securities  equal  in  value 
to  the  legal  reserve  hereon  are  held  in  trust  by  the  Commissioner 
of  Insurance  and  Banking  of  the  State  of  Texas."  Which  certificate 
shall  be  signed  by  such  Commissioner  and  sealed  with  the  seal  of 
his  office.     (R.  S.,  Art.  4751.) 

PoUdes  Shall  Have  Printed  Thereon. 

31.  All  policies  and  bonds  of  each  kind  and  class  issued  and 
the  forms  thereof  filed  in  the  office  of  said  Commissioner  shall  have 
printed  thereon  some  appropriate  designating  letter  or  figure,  com- 
bination of  letters  or  figures  or  terms  identifying  the  particular 
form  of  contract,  together  with  the  year  of  adoption  of  such  form, 
and  whenever  any  change  or  modification  is  made  in  the  form  of 
contracts,  policy  or  bond,  the  designating  letters,  figures  or  terms 
and  year  of  adoption  thereon  shall  be  correspondingly  changed. 
(R.  S.,  Art.  4751.) 


32.     The  Commissioner  of  Insurance  and  Banking  shall  prepare 
ind  keep  such  registers  thereof  as  will  enable  him  to  compuie 
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their  value  at  any  time.  Upon  written  proof,  attested  by  the  pres- 
ident or  vice-president  and  secretarj'  of  the  company  which  Bhall 
have  issued  such  policies  or  annuity  bonds,  that  any  of  them  have 
been  commuted  or  terminated,  the  Conuuissioner  shall  commute  or 
cancel  them  upon  his  register,  and  until  such  proof  is  furnished  all 
registered  contracts  shall  be  considered  in  force  for  the  purposes  of 
this  act.  The  net, value  of  every  policy  or  annuity  bond,  according 
to  the  standard  prescribed  by  the  laws  of  this  State  for  the  valua-' 
tion  of  policies  of  life  insurance  companies,  when  the  Arst  premium 
slfall  have  been  paid  thereon,  less  the  amount  of  such  liens  as  the 
company  may  have  against  it  (not  exceeding  such  value),  shall  be 
entered  opposite  the  record  of  said  policy  or  annuity  bond  in  the 
register  aforesaid  at  the  time  such  record  is  made.  On  the  first 
day  of  January  of  each  year,  or  within  sixty  days  thereafter,  the 
Commissioner  shall  cause  the  policies  and  annuity  bonds  of  each 
company  accepting  t^he  terms  of  this  chapter  to  be  carefully  valued, 
and  the  actual  value  thereof  at  the  time  fixed  for  such  valuation, 
less  such  liens  as  the  company  may  have  against  it,  not  exceeding 
such  value,  shall  be  entered  upon  the  register  opposite  the  record 
of  such  policy  or  bond,  and  the  Commissioner  shall  furnish  a  cer- 
tificate of  the  aggregate  of  sncb  value  to  the  company.  (R.  S., 
Art.  4751.) 

Commluloner  Shall  Cancel  HtttUated  PoUcl«s. 

33.  It  shall  be  the  duty  of  the  Commissioner  to  cancel  mu- 
tilated or  surrendered  policies  and  annuity  bonds  issued  by  any 
such  company  and  register  other  like  policies  or  bonds  issued  in 
lieu  thereof.     (R.  S.,  Art.  4751.) 

ShaU  Make  Additional  Deposit*. 

34.  Each  company  which  shall  have  made  the  deposit  herein 
provided  for  shall  make  additional  deposits  from  time  to  time,  in 
viBBBts  not  less  than  five  thousand  dollars,  and  of  such  securities 
as  are  permitted  by  this  chapter  to  be  deposited,  so  that  the  market 
value  of  the  securities  deposited  shall  always  be  equal  to  the  net 
value  of  the  policies  and  annuity  bonds,  issued  by  said  company, 
less  such  liens  as  the  company  may  have  against  them,  not  exceed- 
ing such  net  value.  So  long  as  any  company  shall  maintain  its 
deposits  as  herein  prescribed  at  an  amount  equal  to  or  in  excess  of 
the  net  value  of  its  policies  and  annuity  bonds  as  aforesaid,  it 
shall  be  the  duty  of  said  Commissioner  to  sign  and  affix  his  seal 
to  the  certificate  before  mentioned  on  every  policy  and  annuity 
bond  presented  to  him  for  that  purpose  by  any  company  so  de- 
positing.    (R.  S.,  Art.  4761.) 

Commissioner  Shall  Keep  Record  of  Securities. 

35.  The  Commissioner  shall  keep  a  careful  record  of  the  secnri- 
ties  deposited  by  each  company,  showing  by  item  the  amount  and 
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market  value  thereof.  If  at  any  time  it  shall  appear  therefrom 
that  the  valtie  of  the  securities  held  on  deposit  is  less  than  the 
actual  value  of  the  policies  and  annuity  bonds  issued  by  such 
company  and  then  in  force,  it  shall  be  unlawful  for  the  Commis- 
sioner to  execute  the  certificate  on  any  additional  policies  or  an- 
nuity bonds  of  Buch  company  until  it  shall  have  made  good  the 
defi,cit.     (R.  S.,  Art.  4751.)  I 

Itopoalls  May  Be  Incretued. 

36.  Any  company  depositing  under  the  provisions  of  this  act 
may  increase  its  deposits  at  any  time  by  making  additional  de- 
posits of  not  less  than  five  thousand  dollars  of  such  securities  as 
are  authorized  by  this  chapter.  Any  such  company  whose  deposits 
exceed  the  net  value  of  all  policies  and  annuity  bonds  it  has  in 
force,  less  such  liens  (not  exceeding  such  net  value),  as  the  com- 
pany may  hold  against  them,  may  withdraw  such  excess,  and  it 
may  withdraw  any  of  such  securities  at  any  time  by  depositing 
others  of  equal  value  and  of  the  character  anthorized  by  this  act  in 
their  stead,  and  it  may  collect  the  interest,  coupons,  rents  and 
other  income  on  the  securities  deposited  as  the  same  accrue.  {B. 
S.,  Art.  4751.) 

Conunlasloner  Shall  Keep  Securities. 

37.  The  securities  deposited  under  tiiis  chapter  by  each  com- 
pany shall  be  placed  and  kept  by  the  GommiasioDer  of  losuranee 
and  Banking  of  the  State  in  some  secure,  safe  deposit  fireproof 
box  or  vault  in  the  city  or  town  in  or  near  which  the  home  otBee 
of  the  company  is  located,  and  the  ofBcers  of  the  company  shall 
have  access  to  such  securities  for  the  purpose  of  detaching  interest 
coupons  and  crediting  payment  and  exchanging  securities  as  above 
provided,  under  such  reasonable  rules  and  regulations  as  the  Com- 
missioner may  establish.     (R.  S.,  Art.  4751.) 

Pees  for  *f«vtwg  D^oslt. 

38.  Every  company  making  deposit  under  the  provisions  of  this 
chapter  shali  pay  to  the  Commissioner  of  Insurance  and  Banking 
for  each  certificate  placed  on  registered  policies  or  annuity  bonds 
issued  by  the  company  after  the  original  or  first  deposit  is  made 
hereunder,  a  fee  of  25  cents,  and  the  fee  so  received  shall  be 
deposited  by  said  Commissioner  as  follows : 

(1)  The  payment  of  the  annual  rent  or  hire  of  the  safety  de- 
posit fireproof  box  above  provided. 

(2)  Payment  for  the  services  of  a  competent  and  reliable  rep- 
resentative of  said  Commissioner,  to  be  appointed  by  him,  who 
shall  have  direct  charge  of  the  securities  and  safety  box  contain- 
ing same,  and  through  whom  and  under  whose  supervision  the  in- 
surance company  may  have  access  to  its  securities  for  the  purpose 


418  LIFE   INSURANCE 

above  provided.    The  sum  paid  such  representative  shall  Dot  exceed 
sixty  dollars  per  annuin  for  each  company. 

(3)  The  balance  of  such  fees  shall  be  paid  to  or  deposited  with 
the  State  Treasurer  to  the  credit  of  the  general  fund,  {R.  S.,  Art. 
4752.) 

Secnritiea  Mmj  Consist  of  Capit«l  Stock. 

39.  Any  life  insurance  company  organized  under  the  laws  of 
this  State  and  making  the  deposit  provided  for  by  this  chapter, 
may  include  as  a  part  thereof  securities  representing  its  capital 
stock,  and  any  deposits  of  its  securities  heretofore  or  hereafter 
made  in  compliance  with  the  laws  of  this  State  representing  its 
capital  stock,  and  shall  only  be  required  to  deposit  in  addition 
thereto  the  remainder  of  its  total  reserve  on  outstanding  policies 
and  annuity  bonds  after  deducting  therefrom  the  amount  of  its 
capital  stock  securities  so  deposited.     {R,  S.,  Art.  4753.) 

Securities  ShiOI  Be  Added  to.  ^ 

40.  Deposits  of  securities  made  hereunder  to  the  value  of  the 
reserve  on  all  outstanding  policies  and  annuity  bonds  shall  be 
added  to  and  maintained  from  time  to  time  as  the  reserve  values 
increase,  by  the  company  issuing  such  contracts,  or  by  any  com- 
pany which  may  reinsure  or  assume  them,  and  such  securities  shall 
be  held  by  the  Commissioner  of  Insurance  and  Banking  and  his 
successors  in  office  in  trust  for  the  beneUt  of  such  policies  and 
annuity  bonds  so  long  as  the  same  shall  remain  in  force.  No  com- 
pany making  the  deposit  provided  for  herein  shall  reinsure  its 
outstanding  business,  or  the  whole  of  any  one  or  more  of  its  risks 
except  in  or  with  a  company  or  companies  incorporated  and  or- 
ganized under  the  laws  of  this  State,  or  a  company  having  per- 
mission to  do  business  in  this  State.     (R.  S.,  Art.  4743.) 

Note. — <1)  A  foreign  life  Insurance  company,  while  doing  builnesa 
in  Texas  under  certificate  o(  authority,  had  secnrltieB  on  deposit  with 
the  State  Treasurer  and  with  the  Commissioner  of  Insurance  and  Bank- 
ing as  required  by  law.  It  merged  with  another  foreign  company  under 
a  new  charter  and  a  new  name.  The  merged  or  consolidated  company 
haa  no  authority  to  do  business  in  Texas  and  does  not  seek  to  do  busi- 
ness In  this  State.  Under  these  circumstances,  the  consolidated  com- 
pany may  substitute  Its  securities  tor  those  on  deposit — those  on  de- 
posit being  withdrawn  upon  the  deposit  of  new  securities  of  equal  value, 
when  approved  for  deposit.  (Opinion,  of  Attorney  Oeneral,  March  10, 
1912.) 

(2)  A  foreign  life  insurance  company,  which  has  reinsured  policies 
of  a  Texas  company  which  is  depositing  Its  reserve  with  the  Commis- 
sioner, and  which  foreign  company  afterwards  merged  with  another 
foreign  company,  the  consolidated  company  Dot  being  authorized  to  do 
bnsinesa  in  Texas,  may  withdraw  secnritiea  in  excess  of  the  reserve  on 
the  reinsured  policies.  The  reserve  which  must  be  covered  by  the  de- 
posit must  be  calculated  down  to  the  date  of  withdrawal  in  determining 
the  excess  amount  which  may  be  withdrawn.  (Opinion  of  Attorney 
General,  August  1,  1914.) 
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OomtnlMtoner  Shall  Compete  and   Clutrge  Extra  BeMire    (Home  and. 

Foreign  Companies. 

41.  If  any  life  insurance  company  doing  business  under  the 
laws  of  this  State  has  written  or  assumed  risks  that  are  sub-stand- 
ard or  extra  hazardous,  and  has  charged  therefor  more  than  its 
published  rates  of  premium,  the  CommiasioQer  of  Insurance  and 
Banking  shall  in  valuing  such  policies,  compute  and  charge  such 
extra  reserve  thereon  as  is  warranted  by  reason  of  the  extra  hazard 
assumed  and  the  extra  premium  charged.     (R.  S.,  Art.  4754.) 

Companies  Shall  Not  Pay  Conualsslons  to  Officers. 

42.  No  life  insurance  company  transacting  business  in  this  State 
shall  pay  or  contract  to  pay,  directly  or  indirectly,  to  its  presi- 
dent, vice-president,  secretary,  treasurer,  actuary,  medical  director 
or  other  physician  charged  with  the  duty  of  examining  risks  or 
applications  for  insurance  or  to  any  officer  of  the  company  other 
than  an  agent  or  solicitor,  any  commission  or  other  compensation 
contingent  upon  the  writing  or  procuring  of  any  policy  of  insurance 
in  such  company  or  procuring  an  application  therefor,  by  any  per- 
son whomsoever,  or  contingent  upon  the  payment  of  any  renewal 
premium,  or  upon  the  assumption  of  any  life  insurance  risk  by  such 
company,  and  should  any  company  violate  the  provisions  of  this 
section,  it  shall  be  the  duty  of  the  Commissioner  of  Insurance  and 
Banking  to  revoke  its  certificate  of  authority  to  transact  business 
in  this  State.     (R.  S.,  Art.  4755.) 

Prorlslcns  Shall  Qovem  Co-OperatlTe  Companies. 

43.  The  provisions  of  Articles  4750  to  Article  4755,  Sections  96 
to  109,  this  digest,  inclusive,  shall  likewise  apply  to  and  govern 
co-operative  life  insurance  companies  organized  under  the  laws  of 
this  State.     (R.  S.,  Art.  4756.) 

Pnnds  ShaU  Be  Deposited  In  the  Name  of  the  CompMijr. 

44.  Any  director,  member  of  a  committee  or  officer  or  any  clerk 
of  a  home  company  who  is  charged  with  the  duty  of  handling  or 
investing  its  funds  shall  not  deposit  or  invest  such  funds  except  in 
the  corporate  name  of  such  company ;  shall  not  borrow  the  funds 
of  such  company ;  shall  not  be  interested  in  any  way  in  any  loan, 
pledge,  security,  or  property  of  such  company,  except  as  stock- 
holder ;  shall  not  take  or  receive  to  his  own  use  and  fee,  brokerage, 
commission,  gift  or  other  consideration  for  or  on  account  of  a  loan 
made  by  or  on  behalf  of  such  company.    (R,  S.,  Art.  4757.) 

Note. — See   Section   14. 

Capital  Stock,  ImpalrmMit  of — Daties  of  Comndosloner  When  Iknpaired. 

45.  Any  such  insurance  company  transacting  business  within 
this  State  whose  capital  stock  shall  become  impaired  to  the  extent 
of  33^  per  cent  thereof,  computing  its  liabilities  according  to  th^ 
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terms  of  this  chapter,  shall  make  good  such  impairmflnt  within 
sixty  days  by  reduction  of  its  capital  stock  (provided  such  capital 
stock  shall  in  no  ease  be  less  than  $100,000)  or  otherwise,  and 
failnre  to  make  good  such  impairment  within  said  time  shall  for- 
feit its  rights  to  write  new  business  in  this  State  until  said  impair- 
ment shall  have  been  made  good;  and  provided  that  the  Gommis- 
sioner  of  Insurance  and  Banking  may  apply  to  any  court  of  com- 
petent jurisdiction  for  the  appointment  of  a  receiver  to  wind  up 
the  affairs  of  such  company  when  its  capital  stock  shall  become 
impaired  to  the  extent  of  50  per  cent  thereof,  computing  its  policy 
liabilities  according  to  the  American  Experience  Table  of  Mor- 
tality and  ii  per  cent  interest;  and,  provided  further,  that  do 
company  shall  write  new  business  in  Texas  when  its  net  snrplas 
to  policyholders  is  less  than  $100,000.     (R.  S.,  Art.  4758.) 


46.  Life  insurance  companies  shall  within  five  days  after  the 
issuance  of  and  the  placing  upon  the  market  any  form  of  policies 
of  life  insurance  file  a  copy  of  such  form  of  policy  with  the 
Department  of  Insurance  and  Banking.    (H.  S.,  Art.  4759.) 

Note. — The  laws  of  Texas  do  not  authorize  the  Commlaaloner  to  ap- 
prove or  disapprove  the  forms  of  life  liisurance  policies.  (Opinion  of 
Attorney  Qeneral,  Hay  20,  1916.) 


47.  No  insurance  company  transacting  business  in  this  State 
shall  hereafter  be  permitted  to  issue  or  sell  any  policy  of  in- 
dustrial life  insurance,  or  any  policy  of  accident  or  health  insttr- 
ance,  until  the  form  thereof  has  been  submitted  to  the  Commis- 
sioner of  Insurance  and  Banking.  If  the  Commissioner  of  Insur- 
ance and  Banking  shall  approve  the  form  of  such  policy  as  com- 
plying with  the  requirements  of  the  laws  of  this  State,  the  same 
may  thereafter  be  issued  and  sold.  If  he  shall  disapprove  the 
same,  any  such  company  may  institute  a  proceeding  in  any  court 
of  competent  jurisdiction  to  review  his  action  thereon.  (R.  S., 
Art.  4760.) 

Note. — (1)  Pollctes  of  Industrial  Insurance  are  not  subject  to  pro- 
Ylslons  of  Sections  19  and  20,  supra.     (Department  ruling.) 

(2)  An  accident  policy  was  properly  disapproved  by  the  Commis- 
sioner because  it  contained  the  follorwlng  provision  In  the  application: 
"I  hereby  apply  for  a  policy  *  *  *  to  be  based  on  the  following 
statements,  all  of  which  I  warrant  to  be  complete  and  true  *  *  *,  and 
I  agree  that  If  any  of  said  statements  shall  be  untrue  •  •  •  gald 
poller  of  Insurance  shall  be  null  and  void";  on  the  ground  that  the 
law  provides  that  a  policy  shall  be  null  and  void  In  case  of  mlsrepre- 
sentatton  only  when  the  misrepresentation  Is  material,  while  the  agras- 
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mflat  quoted  attempts  to  Duke  the  poller  void  whether  the  untrue  state- 
ments be  material  pr  not. 

A  prorleloD  in  an  accident  policy  requiring  written  notice  ot  accident 
to  be  given  at  the  home  ofllce  ot  the  company  within  fifteen  days  from 
date  ol  Injury  "(subject,  however,  to  any  statutory  provtaton  reepecttng 
such  notice),"  was  also  properly  disapproved  by  the  CommlsBtoner  be- 
cauBe  the  policy  should  not  require  such  notice  to  be  given  within  tees 
than  ninety  days  as  provided  by  Texas  statute,  notwithstanding  the 
parenthetical  expression.  (Opinion  of  Attorney  Oeneral,  December  2, 
1910.) 

(3)  An  accident  policy  which  requires  notice  of  the  accident  or  in- 
jury to  be  delivered  to  an  agent  "authorized  to  receive  the  same,"  Is 
more  restrictive  than  the  statute  requires  and  should  not  be  approved, 
A  provision  in  such  a  policy  requiring  notice  ot  accident  to  be  glvm 
within  five  days  is  contrary  to  the  statute  and  should  not  be  approved. 
(Opinion  ot  Attorney  Qeneral,  April  IT,  1914.). 

(4)  A  workmen's  compensation  policy  is  an  accident  policy,  and 
the  form  must  be  filed  with,  and  approved  by,  the  CommlBsIouer  before 
it  can  be  lawfully  issued  In  Texas.  Any  company  falling  to  obtain  such 
approval  before  issuing  in  Texas  Bhould  have  Its  license  revoked.  (Opin- 
ion of  Attorney  Oeneral,  June  22,   1914.) 

Certiecate  ot  Autliwlty,  Most  Have. 

48.  No  foreign  or  domestic  insurance  company  shall  transact 
any  inBurance  business  in  this  State,  other  than  the  lending  of 
money,  nniiess  it  shall  first  procure  from  the  Commissioner  of  In- 
surance and  Banking  a  certificate  of  authority  stating  that  the 
requirements  of  the  laws  of  this  State  have  been  fully  complied 
vrith  by  it,  and  authorizing  it  to  do  business  in  this  State.  Such 
certificate  of  authority  shall  expire  on  the  last  day  of  February 
in  each  year,  and  shall  be  renewed  annually  so  long  as  the  com- 
pany shall  continue  to  comply  with  the  laws  of  the  State,  such 
renewals  to  be  granted  upon  the  same  terms  and  consideration  as 
the  original  certificate.     (R.  S.,  Art.  4761.) 

Companies  Mar  Be  Incorporated  to  Transact  Monltily  and  Weeklf  bi- 
■imuice  ^eminm  PImi,  With  Capital  of  «25,000. 

49.  Companies  may  be  incorporated  in  the  manner  prescribed 
by  this  chapter  for  the  incorporation  of  life,  accident  and  health 
insurance  companies  generally,  which  shall  have  power  only  to 
transact  business  within  the  State  of  Texas,  and  to  write  insur- 
ance only  on  the  weekly  or  monthly  premiums  plan,  and  to  issue 
on  policy  promising  to  pay  more  than  one  thousand  dollars  in  the 
event  of  the  death  of  the  injured  from  natural  causes,  nor  more 
than  two  thousand  dollars  in  the  event  of  death  of  any  person 
from  accidental  causes,  which  may  issue  combined  or  separately, 
life,  accident  or  bealth  insurance  policies  with  not  less  than'  an 
actual  paid  up  capital  of  twenty-five  thousand  dollars,  provided, 
that  all  such  companies  shall  be  subject  to  all  the  laws  regulating 
life  insurance  companies  in  this  State  not  inconsistent  with  the 
provisions  of  this  article  (section) ;  and  provided  further,  that 
such  companies  shall  not  be  permitted  to  invest  their  assets  I  in 
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other  than  Texas  securities  as  defined  by  the  laws  of  this  State  reg^- 
ulating  the  investnients  of  life  insurance  companies,  (R,  S.,  Art. 
4762.) 

Note. — A  life  ineurance  company  cannot  amend  its  charter,  reducing  its 
capital  stock  below  flOO.OQO,  nor  thereby  place  itself  In  a  posttion 
where  It  can  transact  business  by  authority  or  above  proTlsion  on  the 
Industrial  plan.     (Opinion  of  Attorney  General,  August  20,  1910.) 

DlTldends,  Unlawful — ComsDlBsloner  Shall  Revoke  Antliority. 

50.  It  shall  not  be  lawful  for  any  insurance  company  organized 
under  the  laws  of  this  State  to  make  any  dividend  except  from 
surplus  profits  arising  from  its  business,  and  in  estimating  such 
profits  there  shall  be  reserved  therefrom  the  lawful  reserve  on 
all  unexpired  risks,  and  also  the  amount  of  all  unpaid  losses 
whether  adjusted  or  unadjusted  and  all  other  debts  due  and  pay- 
able, or  to  become  due  and  payable  by  the  company.  Any  divi- 
dends made  contrary  to  the  provisions  of  this  article  shall  sub- 
ject the  company  making  them  to  a  forfeiture  of  its  charter,  and 
the  Commissioner  of  Insurance  shall  forthwith  revoke  its  cer- 
tificate of  authority ;  provided,  that  he  shall  give  such  company 
at  least  ten  days'  notice  in  writing  of  his  intention  to  revoke  such 
certificate,  stating  specifically  the  reasons  why  he  intends  to  re- 
voke same.     (R.  S.,  Art.  4763.) 

CHAPTER   II 

LIFE,  HEALTH  AND  ACCIDENT  INSURANCB  COMPANIES- 
FOREIGN 

ShaU  File  St«t«atent — 8t«tcnkenC  Slutll  Contain. 

51.  Any  life  insurance  company,  or  accident  insurance  com- 
pany, or  life  and  accident,  health  and  accident,  or  life,  health  and 
accident  insurance  company,  incorporated  under  the  laws  of  any 
other  State,  Territory  or  country,  desiring  to  transact  the  business 
of  such  insurance  in  this  State  shall  furnish  said  Commissioner  of 
Insurance  and  Banking  with  a  written  or  printed  statement  under 
oath  of  the  president  or  vice-president  or  treasurer  and  secretary  of 
such  company,  which  statement  shall  show : 

(a)  The  name  and  locality  of  the  company. 

(b)  The  amount  of  its  capital  stock. 

(c)  Amount  of  its  capital  stock  paid  up. 

(d)  The  assets  of  the  company,  including,  first,  the  amount  of 
cash  on  hand  and  in  the  hands  of  other  persons,  naming  such 
persons  and  their  residences ;  second,  real  estate  unincumbered, 
where  situated  and  its  value ;  third,  the  bonds  owned  by  the 
company  and  how  they  are  secured,  with  the  rate  of  interest 
thereon;   fourth,   debts   due   the   company   secured   by   mortgage, 
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desfiribing  the  property  mortgaged  and  its  market  value;  fifth, 
debtfi  otherwise  secured,  stating  how  secured;  sixth,  debts  for 
premiums ;  seventh,  ail  other  moneys  and  securities. 

(e)  Amount  of  liabilities  to  the  company,  stating  the  name  of 
the  person  or  corporation  to  whom  liable. 

(f)  Losses  adjusted   and  due. 

(g)  Losses  adjusted  and  not  due. 

(h)     Losses  adjusted.  ' 

(i)     Losses  in  suspense  and  from  what  cause. 

(j)  All  other  claims  against  the  company,  describing  the  same; 
provided,  that  the  Commissioner  of  Insurance  and  Banking  may 
require  any  additional  fact  to  be  shown  by  such  annual  statement; 
each  such  company  shall  be  required  to  file  a  similar  statement  uot 
later  than  March  Ist  of  each  year.     (R.  S.,  Art.  4765.) 

Articles  of  lticorpor»tk)ii  and  Br-I^ws  Shall  Be  Filed. 

52.  Such  foreign  life  insurance  company,  or  accident  insur- 
ance company,  or  life  and  accident,  health  and  accident,  or  life, 
health  and  accident  insurance  company,  shall  accompany  such 
statement  with  a  certified  copy  of  its  acts  or-articles  of  incorpora- 
tion, and  all  amendmenta  thereto,  and  a  copy  of  its  by-laws,  to- 
gether with  the  name  and  residence  of  each  of  its  officers  and 
directors,  and  alt  of  which  shall  be  certified  under  the  hand  of 
the  president  or  secretary  of  such  company.     (R,  S.,  Art.  4766.) 

Capital  Stock,  Shall  Have. 

53.  No  such  foreign  life  insurance  company,  accident  insurance 
company,  or  life  and  accident,  health  and  accident,  or  life,  health 
and  accident  insurance  company,  shall  transact  any  business  of 
insurance  in  this  State  imless  such  company  is  possessed  of  at  least 
$100,000  of  actual  paid  up  in  cash  money  capital  invested  in  such 
securities  as  provided  under  the  laws  of  the  State,  Territory  or 
country  of  its  creation ;  and  no  mutual  life  insurance  company  or 
accident  insurance  company,  or  life  and  accident,  health  and  acci- 
dent, or  life,  health  and  accident  insurance  company  operating  on 
the  old  line  or  legal  reserve  basis,  shall  transact  any  business  of 
insurance  in  this  State,  unless  such  company  is  possessed  of  at  least 
$100,000  of  net  surplus  assets  invested  in  securities  provided  for 
under  the  laws  of  the  State,  Territory  or  country  of  its  creation. 
(R.  S.,  Art.  4767.) 

Note. — The  guaranty  fund  certlflcatee  of  a  foreign  life  ineurance  com- 
pany, vere  Issued  by  authority  of  a  statute  of  the  State  In  whicb 
the  company  waa  Incorporated  and  organized,  and  whicb  certtficateg  con- 
tain the  following  proTlalona:  lat,  The  holders  shall  receive  at  leaat 
6  per  cent  per  annum  Intereat  hereon  from  the  expense  fund  of  the 
eompany;  2nd,  The  claims  of  the  holders  shall  be  inferior  to  the  claims 
of  the  policyholders  as  against  the  funds  of  the  company,  and  3rd,  In 
case  the  company  ceased  to  do  business,  upon  the  winding  up  of  the 
affairs  of  the   company,  the  certificate  holders  shall  be  entitled  to  i 
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celve  panaent  pro  rata  Irom  the  asEete  of  the  comp&nr  alter  the  claima 
of  the  poUcyholdera  have  been  met;  while  these  proTlalom  and  the 
Issuance  of  such  certiflcatea  create  a,  contingent  llabllltr  of  the  com- 
panr,  fluch  a  llabllltr  la  not  auch  a  one  aa  should  be  charged  agalnat 
the  asaets  of  the  companr  In  Its  statement  ot  financial  condition.  Is 
ascertaining  whether  or  not  It  has  the  net  surplus  asseta  required  In 
above  section.'    (Opinion  of  Attorney  Qeneral,   October  24,  1912.) 


54.  Whenever  the  existing  or  future  laws  of  any  other  State  or 
Territory  of  the  United  States,  or  «f  any  other  country,  ahall  re- 
quire of  life  Insurance  companiea,  accident  insurance  companieB,  or 
life  and  accident,  health  and  accident,  or  life,  health  and  accident 
insurance  companies,  incorporated  by  this  State,  any  deposit  of 
securities  in  such  other  State,  Territory  or  country  before  transact- 
ing ;insurance  business  therein,  then,  and  in  every  such  case,  all 
insurance  companies  of  such  State  shall,  before  doing  any  insur- 
ance business  in  this  State,  be  reqtiired  to  make  the  same  deposit  of 
securities  with  the  Treasurer  of  this  State.    (R.  S.,  Art.  4768.) 

ShaU  DepOBtt  With  State  Treasurer. 

55.  No  foreign  life  insurance  company,  or  accident  insurance 
company,  or  life  and  accident,  health  and  accident,  or  life,  health 
and  accident  insurance  company  incorporated  by  or  organized 
under  the  laws  of  any  foreign  government  shall  transact  business 
in  this  State,  unless  it  shall  first  deposit  and  keep  deposited  with 
the  Treasurer  of  this  State,  for  the  benefit  of  the  policyholders  of 
such  company,  citizens  or  residents  of  the  United  States,  bonds  or 
securities  of  the  United  States  or  the  State  of  Texas  to  the  amount 
of  $100,000.     (R.  S.,  Art.  4769.) 

Depoelt  Uable  for  Judgment. 

56.  The  deposit  required  by  the  preceding  article  (section) 
shall  be  held  liable  to  pay  the  judgments  of  policyholders  in  such 
company  and  may  be  so  decreed  by  the  court  adjudicating  the 
same.     (R.  S.,  Art  4770.) 

Deposit  Not  Required,  Wben — ShaU  File  Certificate  of  Depoait. 

57.  If  the  deposit  required  by  Article  4769  (Section  122)  has 
been  made  in  any  State  of  the  United  States,  under  the  laws  of 
such  State  in  such  manner  as  to  secure  equally  all  the  policyholders 
of  such  company  who  are  citizens  and  residents  of  the  United 
States,  then  no  deposit  shall  be  required  in  this  State,  but  a  cer- 
tificate of  such  deposit  under  the  hand  and  seal  of  the  officer  of 
such  other  State  with  whom  the  same  has  been  made  shall  be 
filed  with  Commissioner  of  Insurance  and  Banking.     (R.  S.,  Art. 
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AsMU  Sludl  Be  Invested  In. 

58.  The  assets  of  any  company  not  organized  nnder  the  laws  of 
this  State  shall  he  invested  in  secnrities  or  property  of  the  same 
classes  permitted  hy  the  laws  of  this  State  as  to  home  companies 
or  by  other  laws  of  this  State  in  other  securities  approved  hy  the 
Commissioner  of  Insurance  and  Banking,  as  b«ing  of  subatantially 
the  same  grade.     (R.  S.,  Art.  4772.) 

Officer  Making  FmIbo  Btatement  OoUtr  of. 

59.  Any  officer  of  any  inanrance  company  not  organized  nnder 
the  laws  of  this  State,  who  shall  file  with  the  Comjnissioner  of 
Insurance  and  Banking  any  statement,  report  or  other  paper  re- 
quired or  provided  for  by  law  to  be  so  filed,  which  shall  contain 
any  material  statement  or  fact  known  to  he  false  by  the  person 
filing  the  same,  or  any  person  who  shall  execute  or  cause  to  be 
executed  any  such  false  statement,  report  or  other  paper  to  be 
so  filed,  shall  be  deemed  guilty  of  a  felony  and  upon  conviction 
shall  be  punished  by  imprisonment  in  the  penitentiary  for  a  term 
of  not  less  than  one  year.    (P.  C,  Art.  693.) 

Power  of  AUomeTi  BluUl  File. 

60.  That  each  life  insurance  company  engaged  in  doing  or  de- 
siring to  do  business  in  this  State  shall  file  with  the  Commissioner 
of  Insurance  and  Banking  of  this  State  an  irrevocable  power  of 
attorney  dtUy  executed,  constituting  and  appointing  the  Commis- 

.  sioner  of  Insurance  and  Banking  of  this  State  and  his  successors 
in  office,  or  any  officer  or  board  which  may  hereafter  be  clothed 
with  the  powers  and  duties  now  devolving  upon  said  Commis- 
sioner, its  duly  authorized  agent  and  attorney  in  fact  for  the  pur- 
pose of  accepting  service  for  it  or  being  served  with  citation  in 
any  suit  brought  against  it  in  any  court  of  thia  State,  hy  any 
person,  or  by  or  to  or  for  the  use  of  the  State  of  Texas,  and  con- 
senting that  the  service  of  any  civil  process  upon  him  as  its  at- 
torney for  such  purpose  in  any  such  unit  or  proceeding  shall  be 
taken  and  held  to  he  valid,  waiving  all  claim  and  right  to  object 
to  such  service  or  to  any  error  by  reason  of  such  service ;  and 
such  appointment,  agency  and  power  of  attorney  shall  by  its  terms 
and  recitals  provide  that  it  shall  continue  and  remain  in  force  and 
effect  BO  long  as  such  company  continues  to  do  business  in  this 
State  or  to  collect  premiums  of  insurance  from  citizens  of  this 
State,  and  so  long  as  it  shall  have  outstanding  policies  in  this  State, 
and  until  all  claims  of  every  character  held  by  the  citizens  of  this 
State,  or  by  the  State  of  Texas  against  such  company  shall  have 
been  settled.  And  said  power  of  attorney  shall  be  assigned  by 
the  president  or  a  vice-president  and  the  secretary  of  such  com- 
pany, whose  signatures  shall  be  attested  by  the  seal  of  the  com- 
pany, and  said  officer  signing  the  same  shall  acknowledge  its 
execution  before  an  officer  authorized  by  the  laws  of  this  State  to 
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take  acknowledgments;  and  the  said  power  of  attorney  shall  be 
embodied  in  and  approved  by  a  resolution  of  the  board  of  directors 
of  gncb  company,  and  a  copy  of  such  resolution,  duly  certified  to 
by  the  proper  officers  of  said  company,  shall  be  filed  with  the  said 
power  of  attorney  in  the  office  of  the  Commissioner  of  Insurance 
and  Banking  of  this  State,  and  sball  be  recorded  by  him  in  a  book 
kept  for  that  purpose,  there  to  remain  a  permanent  record  of  said 
department.     (R.  S.,  Art.  4773.) 

Commissioner  Shall  Accept  Service— DuUm  When  AccepUug  Bune. 

61.  Whenever  the  Conunissioner  of  Insurance  and  Banking  of 
tbia  State  shall  accept  service  or  be  served  witl^  citation  in  any 
suit  pending  against  any  life  insurance  company  in  this  State  as 
provided  by  Section  12  of  this  act,  he  shall  immediately  inclose  the 
copy  of  the  citation  served  upon  him,  or  a  substantial  copy  thereof, 
in  a  letter  properly  addressed  to  the  general  manager  or  general 
agent  of  the  company  against  whom  such  service  is  had,  if  it  shall 
have  a  general  manager  or  general  agent  within  this  State,  and  if 
not,  then  to  the  home  office  of  the  company,  and  shall  forward  the 
same  by  registered  mail,  postage  prepaid,  and  no  judgment  by  de- 
faalt  shall  be  taken  in  any  such  cause  until  after  the  expiration  of 
at  least  ten  days  after  the  general  agent  or  general  manager  of 
such  company,  or  the  company  at  its  home  office,  as  the  case  may 
be,  shall  have  received  such  copy  of  such  citation,  and  the  pre- 
sumption shall  obtain  until  rebutted  that  such  notice  was  received 
by  such  agent  or  company  in  due  course  of  mail  after  being  de- 
posited in  the  mail  at  Austin.     {R.  S.,  Art.  4774.) 

CHAPTER    III 

INVESTMENT  AND   PREMIUM   RECEIPTS   TAXES   OF  IiIFE 
INSURANCE  COMPANIES 

Sh&U  Invest. 

62.  Each  and  every  life  insurance  company  now  engaged  or 
that  may  hereafter  engage  in  transacting  the  business  of  life  in- 
surance in  this  State  shall,  as  a  condition  of  its  right  to  transact 
such  business  in  this  State,  invest  and  keep  invested  in  Texas 
securities,  as  hereinafter  defined  and  in  Texas  real  estate  as  here- 
inafter provided,  a  sum  of  money  equal  to  at  least  75  per  cent  of 
the  aggregate  amount  of  the  legal  reserve  required  by  the  laws  of 
the  State  of  its  domicile  to  be  maintained  on  account  of  its  poli- 
cies of  insurance  in  force  written  upon  the  lives  of  citizens  of 
this  State,  which  reserve  is  hereinafter  denominated  as  its  "Texas 
Reserves,"  and  each  such  company  securing  a  certificate  of  au- 
thority to  do  business  in  this  State  shall  be  deemed  to  have  ac- 
cepted such  certificate  subject  to  all  the  conditions  and  require- 
ments of  this  chapter.    (R.  S.,  Art.  4775.) 
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Note. — Ufe  Insurance  companies  doing  a  reinsurance  business  only  are 
not  required  to  Invest  tbelr  reserve  In  Texas  securities.  (Opinion  ot 
Attorney  General,  January  17,  1911.) 

TeuM  Secaritles,  Definition  of. 

63.  The  phrase  "Texas  Securities"  as  used  in  this  chapter  shall 
be  held  to  include  bonds  of  the  State  of  Texas,  or  of  any  coonty, 
city,  town,  school  district  or  other  municipality  or  subdivision 
which  is  now  or  may  hereafter  be  constituted  or  organized  and 
authorized  to  issue  bonds  under  the  Constitution  and  laws  of  this 
State,  promissory  notes  and  other  obligations,  the  payment  of  which 
is  secured  by  a  mortgage,  deed  of  trust  or  other  valid  lien  upon  un- 
incumbered real  estate  situated  in  this  State,  the  title  to  which 
real  estate  is  valid  and  the  market  value  for  which  is  double  the 
amount  loaned  thereon,  exclusive  of  buildings,  unless  such  build- 
ings are  insured  and  kept  insured  in  some  company  authorized  to 
transact  business  in  this  State,  and  the  policy  or  policies  trans- 
ferred to  the  company  taking  such  mortgage  or  lien ;  the  first  mort- 
gage bonds  of  any  solvent  corporation  incorporated  under  the  laws 
of  this  State  and  doing  business  in  this  State,  which  has  not  in 
^ve  years  next  preceding  the  date  of  the  investment  by  such  com- 
pany in  such  mortgage  bonds  defaulted  for  more  than  three  months 
in  the  payment  of  interest  upon  its  bonds  or  indebtedness,  the  mar- 
ket value  of  which  bonds  is  equal  to  the  amount  invested  therein; 
and  loans  made  to  policyholders  on  the  sole  security  of  the  reserve 
values  of  their  policies.  And  the  investments  required  by  this 
act  or  any  part  thereof  may  be  made  by  the  purchase  of  not  more 
than  one  building  site,  and  in  the  erection  thereon  of  not  more 
than  one  office  building  or  in  the  purchase  at  its  reasonable  market 
value  of  such  office  building  already  constructed  and  the  ground 
upon  which  the  same  is  located  in  any  city  of  the  State,  having  a 
population  of  more  than  4000  inhabitants.  And  all  real  estate 
owned  by  life  insurance  companies  in  this  State  on  December  31, 
1909,  and  all  thereafter  acquired  under  the  provisions  of  this 
chapter,  or  by  foreclosure  of  a  lien  thereon  shall  be  treated,  to  the 
extent  of  its  reasonable  market  value,  as  a  part  of  the  investmenta 
required  by  this  act.  And  "Texas  Securities"  as  used  in  the  fol- 
lowing sections  of  this-  act  shall  be  held  to  include  every  character 
of  investment  authorized  by  the  terms  of  this  article  (section). 
{R.  S.,  Art.  4776.)  ^ 

Investments  Shall  Be  Made,  How. 

64.  The  investments  required  by  this  chapter  shall  be  made  as 
follows : 

(a)  £ach  life  insurance  company  which  had  a  certificate  of  au- 
thority to  transact  business  in  this  State  April  2,  1909,  the  total 
amount  of  whose  investments  in  Texas  securities  as  of  December 
31,  1908,  was  equal  to  or  exceeded  75  per  cent  of  the  amount  of 
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its  Texas  reserves  as  of  that  date,  shall  have  so  invested  not  later 
thim  January  Slat  in  each  year  a  stun  of  money  equal  to  75  per 
cent  of  the  amoTmt  of  its  Texas  reserves  as  of  the  preceding  De> 
cemb«r  Slst. 

(b)  Each  life  insurance  company  which  had  a  certificate  of  au- 
thority to  transact  business  in  this  State  on  April  2,  1909,  the 
amoTUit  of  whose  investments  in  Texas  securities  as  of  December 
31,  1908,  was  less  than  75  per  cent  of  the  amount  of  its  Texas  re- 
serves as  of  said  date,  shall  have  so  invested,  not  later  thsn  Janu- 
ary 31st  in  each  year,  a  sum  at  least  equal  to  75  per  cent  of  the 
amount  by  which  its  Texas  reserves  as  of  December  31st  preceding 
exceeded  the  amount  of  its  Texas  reserves  as  of  December  31,  1908, 
added  to  the  amount  of  its  total  investments  in  Texas  securities  as 
of  said  date;  and  each  such  company  shall,  in  addition,  have  so 
invested  not  later  than  January  31,  1910,  a  sum  at  least  equal  to 
10  per  cent  of  the  amount  by  which  75  per  cent  of  its  Texas  reserves 
as  of  December  31,  1908,  exceeded  the  amount  of  its  investments 
in  Texas  securities  as  of  said  date,  and  annually  thereafter  it  shall 
have  invested,  not  later  than  January  31st,  an  additional  10  per 
cent  of  the  amount  of  such  excess  until  the  total  amount  of  its 
investments  in  Texas  securities  shall  at  least  equal  75  per  cent  of 
its  Texas  reserves. 

(e)  Each  life  insurance  company  not  having  a  certificate  of  au- 
thority to  transact  business  in  this  State  on  April  2,  1909,  or  that 
may  hereafter  discontinue  writing  new  business  under  such  cer- 
tificate, shall,  if  it  again  obtain  a  certificate  of  authority  to  trans- 
act business  in  this  State,  be  required  to  have  invested  in  Texas 
securities  annually  as  above  provided  a  sum  equal  to  75  per  cent 
of  its  Texas  reserves;  provided,  that  if  on  December  3l8t  preced- 
ing the  issuance  of  such  certificate  of  authority  the  amount  of  its 
investments  in  Texas  securities  was  less  than  75  per  cent  of  the 
amount  of  its  Texas  reserves,  it  shall  be  required  to  have  so  in- 
vested annually,  as  above  provided,  a  sum  equal  to  75  per  cent  of 
the  increase  in  its  Texas  reserves  since  December  3l8t  last  pre- 
ceding the  issuance  of  its  certificate  of  authority,  added  to  the 
amount  of  its  total  investment  in  Texas  securities  as  of  said  date ; 
and  in  addition  it  shall,  not  later  than  January  31st  in  each  year 
after  the  issuance  of  its  certificate  of  authority,  have  so  invested 
10  per  cent  of  the  amount  by  which  75  per  cent  of  its  Texas 
reserves  as  of  December  3lBt  preceding  the  date  of  said  certifi- 
cate exceeded  the  amount  of  its  total  investments  in  Texas  securi- 
ties as  of  that  date,  and  shall  have  invested  annually  thereafter, 
not  later  than  January  3l8t,  an  additional  10  per  cent  of  such  ex- 
cess until  the  total  amount  of  its  investments  in  Texas  securities 
shall  at  least  equal  75  per  cent  of  the  amount  of  its  Texas  reserves. 
The  proportionate  amount  of  the  Texas  reserves  required  by  this 
section  to  be  invested  in  Texas  securities  as  of  any  date,  shall 
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thereafter  be  maintaiaed ;  provided,  that  such  investment  shall  not 
be  required  to  be  made  by  any  life  insurance  company  after  it  has 
ceased  to  do  business  of  life  insurance  or  to  write  policies  of  life 
insurance  in  this  State.    (R.  S.,  Art.  4777.) 

.  Shall  Ffle  Report  of  Beserre. 

65.  That  each  life  insurance  company  doing  business  in  this 
State  shall,  not  later  than  ten  days  after  January  Slst  of  each  year, 
■file  with  the  Commissioner  of  Insnrance  and  Banking  of  this  State, 
on  a  blank  prepared  and  furnished  by  him  for  that  purpose,  a  re- 
port showing  the  entire  amount  of  the  reserve  on  its  entire  busi- 
ness in  force  in  this  State  on  December  Slst  preceding,  and  an 
itemized  schedule  of  its  investments  in  Texas  securities,  which  re- 
port shall  be  sworn  to  by  either  the  president  or  a  vice-president 
and  the  secretary  of  such  company.  Such  report  shall  contain  such 
other  information  as  may  be  required  by  the  Commissioner  to  de- 
termine whether  or  not  such  company  has  continuously  and  in  good 
faith  complied  with  this  law,  and  for  that  purpose  the  Commis- 
sioner may,  whenever  he  shall  deem  it  proper,  require  such  spe- 
cial or  supplemental  reports  as  he  may  deem  necessary.  (R.  S., 
Art.  4778.) 

Shall  File  Report  of  Premlunu. 

66.  Each  life  insurance  company  not  organized  under  the  laws 
of  this  State  transacting  business  in  this  State  shall  on  or  before 
the  first  day  of  March  make  a  report  to  the  Commissioner  of  In- 
surance and  Banking  of  this  State,  which  report  shall  be  sworn  to 
by  either  the  president  or  vice-president  and  secretary  or  treasurer 
of  such  company,  and  which  shall  show  the  gross  amount  of  pre- 
miums collected  during  the  year  ending  on  December  Slst  preced- 
ing from  citizens  of  this  State  upon  policies  of  insurance  and  each 
such  company  shall  pay  annually  an  occupation  tax  equal  to  3  per 
cent  of  such  gross  premium  receipts;  provided,  that  when  the  re~ 
port  of  the  investment  in  Texas  securities,  as  defined  by  law,  of  any 
such  companies,  as  of  December  31st  of  any  year,  shall  show  that 
it  baa  invested  on  said  date  as  much  as  30  per  cent  of  its  total 
Texas  reserves,  as  defined  by  law,  in  promissory  notes  or  other 
obligations  secured  by  mortgage,  deed  of  trust  or  other  lien  on 
Texas  real  estate,  the  rate  of  occupation  tax  shall  be  reduced  to 
2.6  per  cent ;  and  when  such  report  shall  ^how  that  such  company  - 
has  BO  invested  on  said  date  as  much  as  60  per  cent  of  its  total 
Texas  reserve,  the  rate  of  such  occupation  tax  shall  be  reduced  to 
2.3  p^r  cent ;  and  when  such  a  report  shall  show  that  such  company 
has  so  invested,  on  said  date,  as  much  as  75  per  cent  of  its  total 
Texas  reserve,  the  rate  of  such  occupation  tax  shall  be  reduced  to 
2  per  cent;  provided,  that  all  such  companies  shall  in  any  event 
make  the  investments  in  Texas  securities  in  proportion  to'  the 
amount  of  Texas  reserves  as  required  by  law.     Such  occupatiop 
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tazee  shall  be  for  and  on  account  of  the  business  transacted  within 
this  State  during  the  calendar  year  in  which  such  premiums  were 
collected  or  for  that  portion  thereof  during  which  the  company 
shall  have  transacted  business  in  this  State  while  this  act  was'  in 

force  and  effect.     (R.  S.,  Art.  4779.) 

Note, — (1)  Reserres  on  life  Insurance  poUdea  represent  whKt  the 
companr  Issutng  the  policies  must  at  all  times  have  on  hand  to  meet  Its 
liabilities  on  Its  policies.  In  determining  the  percentage  of  total  Texas 
reserves  which  must  be  Invested  In  Texas  real  estate  securities  to  secure 
a  reduction  of  taxes,  no  deduction  Bhould  be  made  from  amount  oC 
legal  reserve  on  Texas  policies  on  account  of  Texas  policy  loans.  (Opin- 
ion of  Attorney  General,  May  1,  1914.) 

(2)  A  life  Insurance  company  doing  business  under  the  assessment 
or  natural  premium  plan  Is  required  to  pay  occupation  taxes,  as  required 
by  above  Section  66.     (Opinion  of  Attorney  General,  June  27,  1914.) 

CommlMlMMar's  Duties  on  Becelving  R^mrt. 

67.  Upon  the  receipt  of  sworn  statements  ahowing  the  gross 
premium  receipts  of  such  company  the  Commissioner  of  Insurance 
and  Banking  of  this  State  shall  certify  to  the  Treasurer  of  this 
State  the  amount  of  taxes  due  by  sueh  company  for  the  preceding 
year ;  which  taxes  shall  be  paid  to  the  State  Treasurer  for  the  use 
of  the  State  by  such  company.  Upon  his  receipt  of  such  certificate 
and  the  payment  of  such  tax,  the  Treasurer  shall  execute  a  receipt 
therefor,  which  receipt  shall  be  evidence  of  the  payment  of  such 
taxes  and  no  such  life  insurance  company  shall  receive  a  certificate 
of  authority  to  do  business  in  this  State  until  such  taxes  are  paid. 
If  upon  the  examination  of  any  company,  or  in  any  other  manner, 
th«  Commissioner  of  Insurance  and  Banking  shall  be  informed 
that  the  gross  premium  receipts  of  any  year  exceed  in  amount 
those  shown  by  the  report  thereof  theretofore  made  as  above  pro- 
vided, it  shall  be  the  duty  of  such  Commissioner  to  file  with  the 
State  Treasurer  a  supplemental  certificate  showing  the  additional 
amount  of  taxes  due  by  such  company,  which  shall  be  paid  by  such 
company  upon  notice  thereof.  It  shall  be  the  duty  of  the  State 
Treasurer  of  this  State,  if  within  fifteen  days  after  the  receipt 
by  hipi  of  any  certificate  or  supplemental  certificate  provided  for 
by  this  section  the  taxes  due  as  shown  thereby  have  not  been  paid, 
to  report  the  facts  to  the  Attorney  General,  who  shall  immediately 
institute  suit  in  the  proper  court  of  Travis  county  to  recover  such 
taxes.     (E.  S.,  Art.  4780.) 

Other  Occupation  Tax  Shall  Not  Be  Paid. 

68.  No  occupation  tax  other  than  herein  imposed  shall  be  levied 
by  the  State  or  any  county,  city  or  town  upon  any  life  insurance 
company  herein  subject  to  the  occupation  tax  in  proportion  to  its 
gross  premium  receipts  or  its  agents.  The  occupation  tax  imposed 
by  this  act  upon  life  insurance  companies  shall  be  the  sole  occupa- 
tion tax  which  any  company  doing  business  in  this  State  under  the 
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provisions  of  this  chapter  shall  be  required  to  pay.     (R,  S.,  Art. 
4781.) 

CompMilM  Accruing  Oertlflcate  Sball  HereafMr  Pay  Occupation  Tax. 

69.  Each  life  insurance  company  not  organized  under  the  laws 
of  this  State  hereafter  granted  a  certificate  of  authority  to  trans- 
act business  in  this  State  shall  be  deemed  to  have  accepted  such 
certificate  and  to  transact  such  business  thereunder  subject  to  the 
conditions  and  requirements  that  after  it  shall  cease  to  transact 
new  business  in  this  State  under  a  certificate  of  authority  and  so 
long  as  it  shall  continue  to  collect  renewal  premiums  from  citi- 
zens of  this  State  it  shall  be  subject  to  the  payment  of  the  same 
occupation  tax  in  proportion  to  its  gross  premiums  during  anyyear 
from  citizens  of  this  State  as  is  or  may  be  imposed  by  law  on  sueh 
companies  transacting  new  business  within  this  State  under  cer- 
tificates of  authority  during  such  year;  provided,  that  the  rate 
of  such  tax  to  be  so  paid  by  any  such  company  shall  never  exceed 
the  rate  imposed  by  this  act  upon  insurance  companies  transact- 
ing business  in  this  State,  and  each  such  company  shall  make  the 
same  reports  of  its  gross  premium  receipts  for  each  such  year  and 
within  the  same  period  as  is  or  may  be  required  of  such  companies 
holding  certificates  of  authority ;  and  shall  at  all  times  be  sub- 
ject to  examination  by  the  Commissioner  of  Insurance  and  Bank- 
ing or  some  one  selected  by  him  for  that  purpose,  in  the  same  way 
and  to  the  same  extent  as  is  or  may  be  required  of  companies  trans- 
acting new  btisinesB  under  certificates  of  authority  in  this  State, 
the  expenses  of  sueh  examination  to  be  paid  by  the  company  ex- 
amined i  and  the  respective  duties  of  the  Commissioner  of  Insurance 
and  Banking  in  certifying  the  amount  of  sueh  taxes  and  of  the 
State  Treasurer  and  Attorney  General  in  their  collection  shall  be 
the  same  as  are  or  may  be  prescribed  respecting  taxes  due  from 
companies  authorized  to  transact  new  business  within  this  State. 
(R.  S.,  Art.  4782.) 

Companies  Heretofore,  Now  or  HereMftcr  Doing  Bnsineu  Shall  Report 
After  Ceasing  to  Do  BoslneM. 

70.  Any  life  insurance  company  which  has  heretofore  been,  may 
now  be,  or  may  hereafter  be  engaged  in  writing  policies  of  insur- 
ance upon  the  lives  of  citizens  of  this  State  which  has  heretofore 
ceased  or  may  hereafter  cease  writing  such  policies  and  which  does 
not  now  or  may  not  hereafter  have  a  certificate  of  authority  to 
transact  the  business  of  life  insurance  in  this  State  but  which  has 
continued  or  may  continue  to  collect  renewal  or  other  premiums 
upon  such  policies  shall,  before  it  may  again  obtain  a  certificate 
of  Authority  to  transact  the  business  of  life  insurance  in  this 
State,  report  under  oath  to  the  Commissioner  of  Insurance  and 
Banking  of  this  State,  the  gross  amount  of  premiums  so  collected 
from  citizens  of  this  State  upon  policies  of  insurance  during  each 
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calendar  year  since  the  end  of  the  period  covered  by  the  last  pre- 
ceding report  by  eueh  company  of  gross  premium  receipts  upon 
which  it  paid  an  occupation  tax,  and  shall  pay  to  the  State  a  sum 
equal  to  the  percentage  of  its  gross  premium  receipts  for  each 
such  year  that  wfts  required  by  law  to  be  paid  as  occupation  taxes 
by  compajiies  doing  business  in  this  State  during  such  year  or 
years  and  upon  the  payment  of  such  sum  and  securing  a  certificate 
of  authority  to  do  business  in  this  State  the  penalties  provided  for 
the  failnte  to  pay  such  taxes  and  make  such  reports  in  the  past 
shall  be  remitted.     (R.  S.,  Art.  4783.) 

Mftf  Maintain  Acenta  After  FaUtng  to  Rwiew  Certificate. 

71.  Any  company  which  shall  fail  to  renew  its  certificate  of  au- 
thority or  continue  to  write  new  business  in  this  State  shall,  never- 
theless, have  the  right  to  maintain  an  agent  or  agents  in  Texas 
for  the  purpose  of  collecting  renewal  premiams  on  outstanding 
business  written  by  it  under  certificate  of  authority,  and  also  for 
the  purpose  of  making  investments  as  provided  by  this  aet.  {R.  S., 
Art.  4784.) 

Daties  of  Commissioner  When  Compaar  Palls  to  Comply  Wltti  Provlabnu 
ot  Law. 

72.  If  any  life  insurance  company,  while  holding  a  certificate  of 
authority  to  transact  business  in  this  State,  shall  fail  or  refuse  to 
comply  with  any  of  the  provisions  or  requirements  of  this  chapter, 
it  shall  be  the  duty  of  the  Commissioner  of  Insurance  and  Bank- 
ing, upon  ascertaining  such  fact,  to  notify  such  company  by  reg- 
istered letter,  properly  addressed  and  mailed,  or  by  any  other 
form,  of  actual  notice  in  writing  delivered  to  an  executive  officer 
of  such  company,  of  his  intention  to  revoke  its  certificates  of  an- 
thority  to  transact  business  in  this  State  at  the  expiration  of 
thirty  days  after  the  mailing  of  such  registered  letter,  or  the  date 
upon  which  such  actual  notice  is  served;  and  if  such  provision  or 
requirements  are  not  fully  complied  with  upon  the  expiration  of 
said  thirty  days,  it  shall  be  the  duty  of  the  Commissioner  of  Insur- 
ance and  Banking  to  revoke  the  certificate  of  authority  of  such 
company,  and  in  case  of  such  revocation  such  company  shall  not 
be  entitled  to  receive  another  certificate  of  authority  for  a  period 
of  one  year  and  until  it  shall  have  fully  and  in  good  faith  complied 
with  all  such  provisions  and  requirements  of  this  act.  Any  com- 
pany feeling  itself  aggrieved  by  the  action  of  the  Commissioner  in 
revoking  its  certificate  of  authority  to  do  business  in  this  State  may 
bring  snit  against  him  in  the  court  of  Travis  county  having  juris- 
diction thereof,  to  annul  and  vacate  the  order  revoking  such  cer- 
tificate.    (B.  S.,  Art.  4785.) 

Penalty  for  Failure  to  Hake  Investment. 

73.  If  any  company  shall  intentionally  fail  or  refuse  to  make 
the  investments  required  by  this  chapter  or  make  any  report  re- 
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quired  by  this  chapter,  or  to  make  any  special  report  requested  by 
the  Commissioner  of  Insurance  and  Banking  under  the  authority  - 
of  this  chapter,  or  generally  to  comply  with  any  provision  or  re- 
quirement of  this  chapter  while  holding  a  certificate  of  authority 
to  transact  business  in  thia  State,  or  after  it  shall  cease  to  write 
new  business  or  cease  to  hold  such  certificate,  such  failure  or  re- 
fusal shall  subject  such  company,  in  addition  to  the  penalty  pro- 
vided in  the  preceding  article  {Section  (72),  in  cases  of  which  said 
article  (section)  may  be  applicable  to  the  payment  of  a  penalty  of 
$25  per  day  for  each  day  that  such  company  shall  remain  in  de- 
fault after  the  Commissioner  of  Insurance  and  Banking  shall  notify 
such  company  of  such  default,  in  the  manner  provided  in  the  pre- 
ceding article  (Section  72  hereof),  to  be  recovered  in  a  suit  to 
be  brought  by  the  Attorney  General  in  behalf  of  the  State  in  the 
District  Coort  of  Travis  County.  '  And  in  any  suit  that  may  be 
brought  to  recover  such  penalty  or  penalties  there  shall  be  a 
prima  facie  presumption  subject  to  rebuttal  that  any  default  that 
may  have  occurred  was  intentional,  and  that  the  notice  required 
by  this  chapter  was  given  and  the  burden  of  proof  shall  be  on 
the  defendant  company  to  prove  that  the  investments  required  by 
this  chapter  were  made  as  herein  required  whenever  the  question  of 
whether  or  not  sach  investments  were  thus  made  is  in  issue.  (R. 
S.,  Art.  4786.) 

Companies  Cta-gwolxed  In  This  State  May  Deposit. 

74.  Any  life  insurance  company  organized  under  the  laws  of 
this  State  may,  at  its  option,  deposit  with  the  Treasurer  of  this 
State  securities  in  which  its  capital  stock  is  invested,  or  securities 
equal  in  amount  to  its  capital  stock  of  the  class  in  which  the  law 
of  this  State  permits  insurance  companies  to  invest  their  capital 
stock,  and  niay,  at  its  option,  withdraw  the  same  or  any  part 
thereof,  first  having  deposited  with  the  Treasurer  in  lieu  thereof 
other  securities  of  like  class  and  equal  amount  and  value  to  those 
withdrawn.  Any  such  securities  before  being  so  originally  de- 
posited or  submitted  shall  be  approved  by  the  Commissioner  of 
Insurance  and  Banking,  and  when  any  such  deposit  is  made  the 
Treasurer  shall  execute  to  the  company  making  such  deposit  a 
receipt  therefor,  giving  such  description  of  said  stock  or  securities 
as  will  identify  the  same,  and  stating  that  the  same  are  held  on 
deposit  as  the  capital  stock  investments  of  such  company,  and 
such  company  shall  have  the  right  to  advertise  such  fact  or  print 
a  copy  of  the  Treasurers'  receipt  on  the  policies  it  may  issue;  and 
the  proper  officers  or  agent  of  each  insurance  company  making 
such  deposit  shall  be  permitted  at  all  reasonable  times  to  examine 
such  securities  and  to  detach  coupons  therefrom  and  to  collect  in- 
terest thereon,  under  such  reasonable  rules  and  regulations  as  may 
be  prescribed  by  the  Treasurer  and  the  Commissioner  of  Insurance 
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and  Banking  of  this  State.  The  deposit  herein  provided  for,  when 
made  by  aiiy  company,  shall  thereafter  be  maintained  bo  long  as 
said  company  shall  have  ontstanding  any  li&bility  to  its  policy- 
holders in  this  State.     (R.  S.,  Art.  4787.) 

Note: — See  Section  28  and  notes  thereunder. 

JnTestmnnt  in  Tkum  Securities  Does  Not  Apply  To. 

75.  The  provisions  of  this  chapter  requiring  investment  in  Texas 
securities  shall  not  apply  to  any  life  insurance  company  the  total 
amount  of  whose  Texas  Reserves  does  not  exceed  $5000,  or  to  any 
such  company  doing  only  a  reinsurance  business  in  this  State,  but 
all  of  the  other  provisions  of  this  act  shall  apply  to  such  companies. 
(R.  S.,  Art.  4788.) 

Fi«tenutl  Beneficiary  AesocUti<ni  Exempt. 

76.  The  provisions  of  this  chapter  shall  not  be  held  to  apply  to 
fraternal  beneficiary  associations,  as  defined  by  the  laws  of  this 
State.    (R.  S.,  Art;.  4789.) 

Companies  Desiring  to  Loon  Funds  May  Secnre  Fermlt. 

77.  That  any  life  insurance  company  not  desiring  to  engage  in 
the  business  of  vrriting  life  insurance  in  this  State,  but  desiring  to 
loan  its  funds  in  this  State,  may  obtain  a  permit  to  do  so  by  com- 
plying with  the  laws  of  this  State  relating  to  foreign  ^corporations 
engaged  in  loaning  money  in  this  State  without  being  required  to 
secure  a  certificate  of  authority  to  write  life  insurance  in  this 
State.    (R.  S.,  Art.  4790.) 

OHAPTEE  IV 

ASSESSMENT  OR  NATURAL  PREMIUM  COMPANIES 


78.  Companies  or  associations  organized  under  the  laws  of  any 
other  State  of  the  United  States,  carrying  on  the  business  of  life 
or  casualty  insurance  on  the  assessment  or  natural  premium  plan, 
and  having  cash  assets  of  a  sum  not  less  than  one  hundred  thousand 
dollars,  invested  as  required  by  the  laws  of  this  State  regulating 
other  insurance  companies,  shall  be  licensed  by  the  Commissioner 
of  Insiurance  and  Banking  to  do  business  in  this  State,  and  be  sub- 
ject only  to  the  provisions  of  this  act;  provided,  however,  that 
such  company  or  association  shall  first  file  vrith  the  Commissioner 
of  Insurance  and  Banking  a  certified  copy  of  its  charter,  a  written 
agreement  appointing  the  Commissioner  of  Insurance  and  Bank- 
ing and  bis  successor  in  office  to  be  its  true  and  lawful  attorney, 
upon  whom  all  lawful  process  in  any  action  or  proceeding  against 
it  may  be  served ;  certificate  under  oath  of  its  president  and  secre- 
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tary  that  it  is  paying,  and  for  the  twelve  months  next  preceding 
baa  paid,  the  maximum  amount  named  in  its  policies  or  certificates 
in  full,  a  statement  under  oath  of  its  president  and  secretary  of  its 
bosiueas  for  the  year  ending  December  31,  preceding;  a  certified 
copy  of  its  constitution  and  by-laws  and  a  copy  of  its  policy  and 
application;  a  certificate  from  the  proper  authority  in  its  home 
State  that  said  company  or  association  is  legally  entitled  to  do 
business  in  snch  home  State  and  baa  at  least  one  hundred  thousand 
dollars  Hurplus  assets  subject  to  its  indebtedness.  It  shall  be  the 
duty  of  the  Commissioner  of  Insurance  and  Banking  to  issue  a 
license  to  any  company  or  association  complying  with  the  pro- 
visions of  this  act,  and  every  such  company  or  association  shall 
annnally  Uiereafter,  before  such  license  is  renewed,  file  with  the 
Commissioner  of  Insurance  and  Banking,  on  or  before  the  first 
day  of  March,  a  statement  under  oath  of  its  president  and  secre- 
tary, or  like  oflScers,  of  its  business  for  the  year  ending  December 
31st  preceding.     (R.  S.,  Art.  4791.) 

Note. — (1)  Power  of  attomer  to  commlsBioner  not  revocable.  (At- 
tomer  Oeneral's  opinion,  December  10,  1900.) 

(2)  TbiB  article  does  not  require  fZOO.OOO  assets  over  all  UablUttes, 
but  onlr  1100,000  over  all  llabnitlee.  (Attorney  Qeneral'B  opinion,  Feb- 
raarr  1*,  1895,  and  March  13,  1895.) 

(3)  Tbe  provision  In  above  Section  78,  that  foreign  asBesBment 
companies  are  subject  only  to  the  provisions  ol  this  Act,  means  as  to 
admUslon  into  the  State  and  does  not  exempt  such  companlea  from 
taxes  and  other  regulatory  laws.  (Opinion  of  Attorney  Qeneral,  June 
27,  1914.) 

Schedule  of  Fees. 

79.  Every  such  company  or  association  shall  pay  to  the  Commis- 
sioner of  Insurance  and  Banking,  for  the  ose  of  the  State,  the  fol- 
lowing fees:  For  filing  copy  of  its  charter,  twenty-five  doltara; 
for  filing  statement  preliminary  to  admission,  twenty  dollars;  for 
filing  each  annual  statement  after  admission,  twenty  dollars;  for 
license  to  company  or  association,  one  dollar.    (R.  S.,  Art.  4792.) 

Exemptlmu. 

SO.  The  provisions  of  this  chapter  shall  in  nowise  apply  to  mu- 
tual benefit  organizations  doing  business  in  this  State  through 
lodges  or  councils,  such  as  the  order  of  Chosen  Friends,  Knights  of 
Honor,  or  kindred  organizations.     {R.  S.,  Art.  4793.) 

Note. — Kxempt  from  penalty  prescribed  In  Art.  3071,  49  S.  W.  Rep., 
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CHAPTER    V 

CO-OPERATIVE  LIFE  INSURANCE  COMPANIES 

Wbo  M«y  IncM-porate — ArtlclM  of  Incorptmriloii  Sball  Oontaln. 

81.  Nine  or  more  persons,  residents  of  the  State  of  Texas,  m&y 
form  a  co-operative  life  insarance  company  for  the  purpose  of  in- 
suring the  lives  of  individuals  on  the  mutual,  level  premium,  legal 
reserve  plan,  subject  to  the  conditions  and  limitations  prescribed  in 
this  act  by  executing  and  acknowledging  before  some  officer  au- 
thorized to  take  acknowledgments  to  conveyances  of  real  estate, 
articles  of  incorporation  for  that  purpose.  Such  articles  shall  set 
forth:  (!)  The  name  and  residence  of  each  of  the  incorporators; 
(2)  the  name  of  the  proposed  company,  which  shall  contain  the 
words  "Co-operative  Life  Insurance  Company"  as  a  part  thereof, 
and  which  shall  not  be  so  similar  to  that  of  any  other  life  insur- 
ance company  or  association  transacting  business  in  this  State  as  to 
mislead  the  public;  (3)  the  location  of  the  principal  office  from 
which  the  business  of  the  company  is  to  be  transacted,  and  (4)  the 
number  of  directors  and  the  name  and  place  of  residence  of  each 
of  those  who  are  to  serve  until  the  first  regular  election  of  directors, 
as  provided  by  this  act.  Such  articles  of  incorporation  shall  be 
filed  with  the  Commissioner  of  Insurance  and  Banking,  who  shall 
,  immediately  submit  them  to  the  Attorney  General  for  his  examina- 
tion and  approval  as  complying  in  all  respects  with  the  law.  If 
the  Attorney  General  approve  them,  he  shall  so  certify  thereon  in 
writing  and  return  them  to  the  Commissioner  of  Insurance  and 
Banking,  who  shall  file  the  same  in  his  office  and  issue  to  the  com- 
pany a  certificate  of  authority,  to  which  shall  be  attached  a  certified 
copy  of  the  articles  of  incorporation,  authorizing  it  to  receive  ap- 
plications for  insurance  as  provided  in  this  act  and  to  collect  pre- 
miums thereon,  and  to  issue  receipts  therefor,  which  certificate  shall 
expressly  state  that  such  company  is  not  authorized  to  issue  policies 
of  insurance  or  transact  any  business  other  than  that  specifically 
authorized  therein  until  it  has  received  bona  fide  applications  for 
insurance  on  the  lives  of  at  least  200  individuals  for  not  less  than 
$1000  each,  which  applications  have  been  approved  by  a  com- 
petent physician  and  on  which  the  first  annual  premiums  at  ade- 
quate rates  have  been  paid  to  the  company,  nor  until  these  facta 
shall  have  been  fully  shown  to  the  Commissioner  of  Insurance  and 
Banking  and  he  shall-  have  issued  to  the  company  a  certificate  of 
authority  to  transact  business  as  a  co-operative  life  insurance  com- 
pany. If  this  is  not  made  within  six  months  after  the  date  upon 
which  such  articles  of  incorporation  are  filed  with  the  Commis- 
sioner of  Insurance  and  Banking,  it  shall  be  his  duty  to  cancel 
the  certificate  of  authority  of  such  company  to  receive  appli^W 
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tioQB  for  iDBurance  and  to  Dotify  each  incorporator  of  such  action. 
<H.  S.,  Art.  4809.) 

Conuniwloner  Slutll  Ewuulae. 

82.  When  the  Commissioner  of  Insurance  and  Banking  shall  be 
notified  that  any  such  company  has  complied  with  all  the  forego- 
ing provisions  of  this  section,  he  shatt  make,  or  cause' to  be  made, 
at  the  expense  of  such  company  an  examination  thereof,  and  if  he 
shall  find  that  the  law  has  been  in  all  respects  fully  complied  with, 
it  shall  be  his  duty  to  issue  to  it  a  certificate  of  authority  to  transact 
business  of  a  co-operative  life  insurance  company,  in  accordance 
with  the  terms  of  this  act.     {R.  S.,  Art.  4809.) 

ShaU  Be  Controlled  By. 

83.  The  business  of  a  co-operative  life  insurance  company  shall 
be  controlled  and  directed  by  a  board  of  directors  consisting  of  not 
less  than  five  nor  more  than  nine  members,  who  shall  be  elected  an- 
nually as  provided  in  this  chapter,  those  to  serve  until  the  first 
annual  election  to  be  named  in  the  charter  and  who  shall  hold  office 
until  their  successors  shall  be  elected  and  qualified  or  until  they 
shall  be  removed  for  improper  practices.  Such  board  of  directors 
shall  elect  the  officers  of  the  company,  which  shall  be  a  president, 
and  such  number  of  vice-presidents  as  the  by-laws  may  provide, 
a  secretary,  a  treasurer,  a  medical  director,  and  such  other  ofGcers 
as  the  by-laws  of  the  company  may  provide  for,  and  shall  fix  the 
compensation  of  all  such  ofScers.  The  duties  of  all  officers  shall 
be  prescribed  by  the  by-laws.  The  by-laws  governing  the  society 
until  the  date  of  its  first  annual  meeting,  as  provided  by  this  chap- 
ter, shall  be  adopted  by  the  board  of  directors  at  their  first  meet- 
ing after  the  certificate  of  authority  shall  be  issued  authorizing  the 
company  to  transact  the  business  of  a  co-operative  life  insurance 
company.  There  shall  be  an  annnal  meeting  of  all  the  policyholders 
of  each  co-operative  life  insurance  company  at  the  home  office  of 
such  company  on  the  second  Tuesday  in  January  after  it  shall  have 
received  a  certificate  of  authority  to  transact  the  business  of  life 
insurance  and  annually  thereafter  at  which  the  directors  shall  be 
elected  for  the  succeeding  year  and  at  which  by-laws  for  the  govern- 
ment of  the  company  not  inconsistent  with  the  provisions  of  this 
act  or  with  the  laws  of  this  State  may  be  adopted,  and  at  which 
the  existing  by-laws  may  be  repealed  or  amended.  At  such  annual 
meeting  every  policyholder  shall  be  entitled  to  one  vote  for  each 
$500  of  insurance  held  by  hira,  and  any  policyholder  may  execute 
his  proxy  authorizing  and  entitling  the  holder  to  exercise  his  vot- 
ing powers,  unless  such  proxy  shall  be  revoked  previous  to  snch  an- 
nual meeting.  The  president,  secretary,  and  treasurer  shall  each 
give  a  bond  for  the  protection  of  the  company  and  its  policyholders 
in  amount  and  with  securities  to  be  approved  by  the  Commissioner 
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of  Insurance  and  Banking,  conditioned  for  the  faithful  performance 
of  their  respective  duties.     (R,  S.,  Art.  4810.) 

Note. — The  Board  of  Directors  has  no  power  to  relneure  the  bualnesB, 
aor  liquidate  affairs  of  ttie  company  until  after  Ita  polIcjholderB,  In  a 
meeting  called  for  that  purpose  or  without  such  meeting,  Bhall  by  a 
four-flfths  vote  in  writing  authorize  auch  reinsurance  or  liquidation.  A 
majority  vote  on  the  reineurance  question  alone  might  be  aufflctent,  but 
if  such  reinsurance  is  part  of  the  liquidation,  the  four'flfths  vote  would 
be  necessary.     (Opinion  of  Attorney  Oeneral,  December  10,  1913.) 

ShaU  iDTMt  In. 

84.  Co-operative  life  insurance  companies  shall  invest  their  funds 
only  in  bonds  of  the  State  of  Texas,  or  of  some  county,  city,  town, 
school  district,  or  other  subdivision,  organized,  or  which  may  here- 
after be  organized,  and  authorized,  or  which  may  hereafter  be 
authorized  to  issue  bonds  under  the  Constitution  and  laws  of  this 
State,  or  in  mortgages  upon  improved,  unencumbered  real  estate, 
the  title  to  which  is  valid,  situated  within  the  State  of  Texas,  worth 
double  the  amount  of  the  loan  thereon  exclusive  of  buildings,  unless 
such  buildings  are  insured  iu  some  fire  insurance  company  author- 
ized to  transact  business  under  the  laws  of  this  State,  and  the  policy 
or  policies  transferred  to  the  company,  or -in  not  more  than  one 
office  building  located  in  some  city  or  town  of  this  State  in  which 
the  home  office  of  such  company  is  located,  the  actual  value  of 
which  is  not  less  than  the  amount  invested  therein.  All  moneys 
of  any  such  company  coming  into  the  hands  of  any  officer  thereof 
or  subject  to  his  control,  when  not  invested  as  prescribed  in  this 
section,  Shall  be  deposited  in  the  name  of  such  company  in  some 
hank  or  banks  in  this  State  which  are  subject  to  either  State  or 
National  regulation  and  supervision,  and  which  have  been  approved 
by  the  Commissioner  of  Insurance  and  Banking  as  depositories 
therefor.  No  co-operative  life  insurance  company  shall  purchase  or 
hold  real  estate  except  the  building  in  which  it  has  its  home  office 
and  the  land  upon  which  it  stands,  or  such  as  it  shall  acquire  in 
good  faith  through  foreclosure  sale  or  otherwise  in  satisfaction  of 
debts  contracted  or  loans  made  in  the  course  of  its  dealings.  Any 
officer  or  director  of  any  such  company  who  shall  knowingly  and 
willfully  violate  or  assent  to  the  violation  of  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  felony,  and  upon  conviction 
thereof  shall  be  punished  by  imprisonment  in  the  penitentiary  for 
a  term  of  not  less  than  one  nor  more  than  five  years.  (R.  S.,  Art. 
4811 ;  P.  C,  Art.  684.) 

Can  Only  Borrow  Mosef  For. 

85.  No  co-operative  life  insurance  company  shall  have  the  power 
to  borrow  money  for  any  purpose  other,  than  the  payment  of  death 
losses.  No  such  company  shall  have  the  power  to  incur  any  debt' 
on  any  account  except  under  policies  issued  by  it  or  for  money 
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borrowed  to  pay  death  losaee,  for  which  any  portion  of  its  assets 
over  and  above  that  which  may  represent  or  be  derived  from  the 
expense  loading  of  the  premiums  collected  by  it,  shall  in  any  event 
be  subject  to  execution  upon  a  judgment  therefor.  (B.  S.,  Art. 
4812.) 

Commlsalcmer  ShaU  M«k«  VftliutUoii  of  Policies. 

86.  The  Commissioner  of  Insurance  and  Banking  shaU  annually 
make  valuations  of  all  outstanding  policies  of  co-operative  life  in- 
surance companies  as  of  December  31st  of  each  year  in  accordance 
with  the  one-year  preliminary  term  method  based  upon  the  Ameri- 
can Experience  Table  of  Mortality  and  3J  per  cent  interest  per  an- 
num.   {K.  S.,  Art.  4813.) 

Net  Premliuug  8b*ll  Be  Computed. 

87.  The  net  premiums  upon  all  policies  issued  by  any  such  com- 
pany shall  be  computed  in  accordance  with  the  provisions  of  this 
article  and  no  portion  of  such  not  premium  collected  upon  any 
policy,  and  no  portion  of  the  gross  premium  collected  upon  any 
policy  except  the  expense  loading  shall  ever  be  used  or  applied  for 
the  payment  of  any  expense  of  the  company  of  any  kind  or  ehar- 
acter,  or  for  any  other  purpose  than  the  payment  of  death  losses, 
surrender  values,  or  lawful  dividends  to  policyholders,  loans  to 
policyholders,  or  for  the  purposes  of  such  investments  of  the  com- 
panj'  as  are  prescribed  in  this  chapter.  Any  oflBeer,  director  or 
employe  of  any  co-operative  life  insurance  company  who  shall  know- 
ingly  and  willfully  violate  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  felony,  and  upon  conviction  shall  be  punished 
by  imprisonment  in  the  penitentiary  for  a  term  of  not  less  than 
one  nor  more  than  five  years.     (R.  S.,  Art.  4814;  P.  C,  Art.  685.) 

Mar  S«t  Aside  Reserve. 

88.  Every  co-operative  life  insurance  company  may  maintain 
and  set  aside  before  declaring  any  dividends  to  policyholders,  ia 
addition  to  an  amount  equal  to  the  net  value  of  its  policies,  com- 
puted as  required  by  this  chapter,  a  contingency  reserve  not  ex- 
ceeding the  following  respective  percentages  of  said  net  values,  to- 
wit:  When  said  net  values  are  less  than  one  hundred  thousand 
dollars,  twenty  per  centum  thereof,  or  the  sum  of  ten  thousand 
dollars,  whichever  is  the  greater;  when  said  net  values  are  greater 
than  one  bnndred  thousand  dollars,  the  percentage  thereof  meas- 
uring the  contingency  reserve  shall  decrease  one-half  of  one  per 
cent  for  each  one  hundred  thousand  dollars  of  said  net  valnes  up 
to  one  million  dollars;  and  thereafter  one-half  of  one  per  centum 
for  each  additional  one  million  dollars;  provided,  that  as  the  net 
values  of  said  policies  increase  the  maximum  percentages  measur- 
ing the  contingency  reserve  decrease  such  company  may  maintain 
the  contingency  reserve  already  accumulated  hereunder,  although 
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for  the  time  being  it  may  exceed  the  maximum  percentage  herein 
prescribed,  but  loay  not  add  to  the  contingency  reserve  when  the 
addition  will  bring  it  beyond  the  maximum  percentage.  {R.  S., 
Art.  4815.) 

Shall  Hake  Apporttonment  of  Snrpliu. 

89.  Every  co-operative  life  insurance  eompanj^  organized  under 
this  act  shall  make  an  annual  apportionment  and  accounting  of 
divisible  surplus  to  each  policyholder  after  the  end  of  the  second 
policy  year  on  all  policies  issued;  and  each  such  policyholder  shall 
be  entitled  to  and  credited  with  or  paid,  in  a  manner  hereafter 
provided,  such  a  portion  of  the  entire  divisible  surplus  as  has  been 
contributed  thereto  by  his  policy.  Upon  the  3l8t  day  of  December 
of  each  year,  or  as  soon  thereafter  as  may  be  practicable,  every 
such  company  shall  well  and  truly  ascertain  the  surplus  earned  by 
it  during  such  year,  and  after  setting  aside  from  such  surplus  the 
contingency  reserve  provided  in  this  chapter  it  shall  apportion 
to  its  policies  upon  which  all  premiums  due  and  payable  for  the 
first  two  years  thereof  have  been  paid  the  proportion  of  the  re- 
mainder of  such  surplus  which  has  been  contributed  by  each  such 
policy,  and  shall  immediately  submit  a  detailed  report  of  such  ap- 
portionment, under  the  oath  of  its  president,  or  secretary,  to  the 
Commissioner  of  Insurance  and  Banking.  If  such  Commissioner 
shall  find  siRh  apportionment  to  be  equitable  and  just  to  the 
policyholders  to  be  in  accordance  with  the  provisions  of  this  chap- 
ter, he  shall  approve  the  same,  and  it  shall  become  effective,  and 
if  he  shall  not  approve  such  apportionment  he  shall  make  such 
changes  therein  as  he  shall  deem  equitable  and  just  and  necessary 
to  make  the  same  comply  with  the  provisions  of  this  chapter,  and 
shall  certify  such  changes  to  such  company,  whereupon  such  ap- 
portionment as  changed  by  the  Commissioner  shall  become  effec- 
tive. The  dividends  declared  as  aforesaid  shall  be  applied  toward 
the  payment  of  any  premium  or  premiums  upon  such  policy  which 
shall  become  effective.     {E.  S..  Art.  4816.) 

Note. — Dividends  muBt  be  used  for  no  otber  purpose  thaO  application 
toward  parment'  of  premium.      (Department  ruling.) 

Transact  BusineaB  Only  in  Teitas. 

90.  Co-operative  life  insurance  companies  are  authorized  to 
transact  business  only  within  the  State  of  Texas,  and  shall  issue 
no  ■  policies  other  than  whole  life  or  twenty -payment  life  policies 
'on  the  annual  dividend  plan,  and  the  forms  of  all  policies  issued  by 
any  such  company  shall  be  prescribed  by  the  Commissioner  of  In- 
surance and  Banking,  and  all  such  policies  shall  have  plainly  printed 
both  on  the  face  and  the  reverse  side  thereof  the  words,  "The  form 
of  this  policy  is  prescribed  by  the  Commissioner  of  Insurance  and 
Banking  of  the  State  of  Texas,"  and  it  shall  be  the  duty  of  the 
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Commissioner  to  revoke  the  certificate  of  authority  of  any  eom- 
paoy  which  shall  issue  aoy  policy  except  upon  such  form  so  pre- 
scribed. All  such  policies  may  provide  for  not  more  than  one-year 
preliminary  term  insurance.  No  such  company  shall  issue  any 
policy  or  policies  by  which  it  shall  he  bound  for  more  than  five 
thousand  dollars,  upon  any  one  life  at  any  time  when  the  amount 
of  its  total  insurance  in  force  is  less  than  ten  million  dollars.  (R. 
S.,  Art.  4817.) 

Hedlcti  Examination,  Sludl  Hoke. 

91.  No  co-operative  life  insurance  company  shall  enter  into  any 
contract  of  insurance  upon  life  of  any  person  without  having  pre- 
viously made,  or  caused  to  be  made,  a  detailed  medical  examina* 
tion,  prescribed  by  its  medical  director  and  approved  by  its  hoard 
of  directors,  of  the  insured  by  a  duly  qualified  and  licensed  medical 
practitioner,  and  without  his  certificate  that  the  insured  was  in 
sound  health  at  the  date  of  examination.  Any  ofBcer  or  agent  or 
employe  of  such  company  violating  the  provisions  of  this  section 
or  effecting  or  attempting  to  effect  a  contract  of  insurance  con- 
.trary  to  the  provisions  hereof  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  punished  by  a  fine  of  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars  or  by  imprisonment 
in  the  county  jail  for  not  less  than  six  months  or  by  both  such 
fine  and  imprisonment.     (R.  S.,  Art.  4818;  P.  C,  Art.  686.) 

PoUcles  Mar  Provide. 

92.  The  policies  issued  by  a  co-operative  life  insurance  company 
may  provide  that  the  premiums  thereon  may  be  paid  annually, 
semi-annually,  quarterly  or  monthly ;  and  in  the  event  that  such 
premiums  are  payable  other  than  annually  no  deduction  shall  be 
made  from  the  amounts  due  on  any  policy  in  the  event  that  the 
death  of  the  policyholder  shall  occur  prior  to  the  completion  of 
a  full  policy  year.  It  shall  be  the  duty  of  the  company  to  mail 
from  its  home  office  to  each  policyholder  a  notice  of  the  date  upon 
which  each  premium  is  to  become  due  at  least  thirty  days  prior  to 
such  date  if  the  premiam  is  payable  annually,  semi-annually  or 
quarterly,  and  at  least  ten  days  prior  to  such  date  if  the  same  is 
payable  monthly;  provided,  that  local  agents  may  be  authorized 
and  empowered  by  the  board  of  directors  to  collect  premiums  and 
to  give  the  notice  required  by  this  article.    (R.  S.,  Art.  4819.) 

After  Hiree  Foil  Yean  Owner  Bfay  Btwrow  on  PvUcf, 

93.  After  three  full  years'  premiums  have  been  paid  upon  any 
policy  in  a  co-operative  life  insurance  company,  the  owner  thereof 
shall  be  entitled  on  proper  assignment  of  such  policy  and  on  the  sole 
security  to  borrow  from  the  company  a  sum  not  greater  than  the 
reserve  value  thereof,  and  apply  the  same  in  payment  of  any  pre- 
miums due  or  to  become  due  upon  such  policy.     In  the  event  of 
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default  in  the  payment  of  any  premium  after  three  full  years'  pre- 
miums have  been  paid  upon  any  policy,  the  owner  within  one  month 
after  any  default  may  elect  to  accept  the  value  of  such  policy  in 
cash,  or  to  have  the  insurance  continued  in  force  from  the  date  of 
default,  without  future  participation  and  without  the  right  to  loan, 
for  its  face  amount  less  any  indebtedness  to  the  company  thereon, 
or  to  purchase  non-participating  paid-up  insurance,  payable  at  the 
same  time  and  on  the  same  conditions  as  such  policy.  The  cash 
value  will  be  the  reserve  at  the  date  of  default  computed  in  ac- 
cordance with  the  provisions  of  this  act  less  such  surrender  charge 
as  may  be  provided  in  the  policy,  not  exceeding  2^  per  centum  of 
the  amount  insured  thereby  and  less  any  existing  indebtedness  to 
the  company  on  such  policy.  Payment  of  such  cash  value  may  be 
deferred  by  the  company  for  not  exceeding  six  months  after  the 
application  therefor  is  made.  The  term  for  which  the  insurance 
will  be  continued,  or  the  amount  of  the  paid-up  policy  will  be  such 
as  the  cash  value  will  purchase  as  a  net  single  premium  at  the  at- 
tained age  of  the  insured  according  to  the  American  Experience 
Mortality  Table  and  interest  at  the  rate  of  3|  per  cent  per  annum. 
If  the  owner  shall  not  within  one  month  from  such  default  surren- 
der the  policy  to  the  company  at  its  home  office  for  a  cash  sur- 
render value  of  paid-up  insurance,  the  company  shall  continue  the 
insurance  as  above  provided.    (R.  S.,  Art.  4820.) 


Certiflcat«  StuOl  Expire— R^ort  SboU  Rendei^-Fees  for  Filing  Steto^ 

94.  The  original  certificate  of  authority  to  transact  the  business 
of  a  co-operative  life  insurance  company  issued  to  any  such  com- 
pany by  the  Commissioner  of  Insurance  and  Banking  shall  expire 
on  March  1st  next  succeeding  the  date  of  its  issuance.  Each  such 
company  is  required  to  render  annually  under  oath  by  its  presi- 
dent or  a  vice-president  and  its  secretary  or  treasurer,  and  file  not 
later  than  February  15th  of  each  year  in  the  ofBce  of  the  Commis- 
sioner of  Insurance  and  Banking  a  statement,  in  such  form  and 
upon  such  blanks  as  may  be  prescribed  by  the  Commissioner  of 
Insurance  and  Banking,  accompanied  by  a  filing  fee  of  $10,  show- 
ing the  condition  of  the  company  on  the  Slat  day  oT  December 
next  preceding,  which  shall  include  a  statement  in  detail  showing 
the  class  and  character  of  its  assets  and  liabilities  on  said  date, 
the  amount  and  character  of  business  transacted,  moneys  received 
and  disbursed  during  the  preceding  calendar  year  and  the  number 
and  amount  of  its  policies  in  force  on  said  date,  and  such  other 
facts  as  may  be  required  by  the  Commissioner  of  Insurance  and 
Banking.  When  such  annual  statement  is  liled  with  the  Commis- 
sioner of  Insurance  and  Banking,  upon  receipt  of  a  fee  of  $1.00 
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(one  dollar),  if  lie  is  satisfied  that  the  company  has  in  all  respects 
complied  with  the  laws  of  the  State,  he  shaU  issue  a  certificate  of 
authority  to  Bueh  company  for  the  year  begimiing  March  1st  after 
filing  of  snch  statement.     (R.  S.,  Art.  4821.) 

Agents  Sh&U  Have  Certlflcatm. 

95.  No  agent  or  other  person  shall  solicit  or  receive  applications 
for  insurance  in  a  co-operative  life  insurance  company  without  a 
certificate  of  authority  from  the  Commissioner  of  lusnrance  and 
Banking,  which  shall  expire  on  March  1st  next  after  the  date  of 
its  issuance.  Such  certificate  of  authority  shall  not  be  issued  by 
such  Commissioner  except  upon  application  therefor,  signed  by  the 
president  or  secretary  of  the  company,  which  application  shall 
state  that  the  contract  between  the  company  and  such  agent  has 
been  made  in  writing  and  that  a  true  copy  of  such  contract  is 
attached  to  and  made  a  part  of  such  application,  and  that  such 
contract  fully  shows  the  entire  compensation  that  such  agent  is  to 
receive,  directly  or  indirectly,  on  account  of  any  services  to  be 
rendered  by  him  for  such  company,  and  no  such  certificate  of  au- 
thority shall  be  issued  by  snch  Commissioner  unless  it  shall  be 
shown  that  the  compensation  to  be  paid  such  agent,  together  with 
all  other  expenses  of  any  sort  likely  to  be  incurred  in  connection 
with  or  attributable  to  the  obtaining  of  new  insurance  through 
such  agent,  shall  not  exceed  eighty  per  centum  of  the  expense 
loading  in  the  premiums  to  be  collected  therefor.    (R,  S.,  Art.  4822.) 


96.  It  shall  be  the  duty  of  the  Commissioner  of  Insurance  and 
Banking  to  have  made  at, least  once  in  each  calendar  year  a 
thorough  and  full  examination  of  the  affairs  of  each  co-operative 
life  insurance  company,  the  report  of  which  examination  shall  be 
made  to  such  Commissioner  under  oath,  which  shall  be  accompanied 
by  a  list  of  all  policyholders  as  shown  by  the  books  of  the  com- 
pany, together  with  the  postoffice  address  of  each,  and  it  shall  be 
the  duty  of  the  Commissioner  of  Insurance  and  Banking,  if  he 
shall  approve  the  report  of  such  examination,  after  having  given 
the  officers  of  the  company  an  opportunity  to  be  heard,  to  mail 
a  printed  copy  of  such  report  to  each  snch  policyholder.  The  ex- 
pense of  each  such  examination  and  of  mailing  the  copies  of  such 
reports  to  the  policyholders  shall  be  borne  by  the  company  ex- 
amined.    (R.  S.,  Art.  4823.) 

CommiBSloDeir  Hay  Hake  AddltlcMuJ  ExanUnkdon. 

97.  If  at  any  time  the  Commissioner  of  Insurance  and  Banking 
deems  it  necessary  to  make  an  additional  examination  of  any  such 
company,  he  may  do  so,  and  if  as  a  result  of  any  such  examina- 
tion or  from  other  information  he  shall  have  the  opinion  that  the 
operations  of  the  company  are  unsafe  or  hazardous  to  the  policy- 
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holders'  interests,  or  in  violation  of  any  law  of  this  State,  he  shall 
snspend  its  certificate  of  authority,  and  direct  its  officers  to  call  a 
special  meeting  of  its  policyholders  and  direct  them  to  cease  the 
further  issuance  of  policies  until  such  meeting  is  held.  At  such 
meeting  of  the  policyholders,  the  Commissioner  of  Insurance  and 
Banking  shall  present  the  facts  for  such  action  as  the  policyholders 
may  deem  advisable.  If  in  the  opinion  of  the  Commissioner  of 
Insurance  and  Banking  such  action  of  the  policyholders  when  taken 
will  not  fully  protect  the  interests  of  all  policyholders  he  shall 
apply  to  the  district  court  of  the  county  in  which  the  home  office 
of  the  company  is  situated,  or  to  the  judge  thereof  in  vacation, 
for  the  appointment  of  a  receiver  to  take  temporary  charge  of 
the  business  and  affairs  of  such  company,  who  shall  receive  the 
compensation  allowed  by  law  to  State  bank  examiners,  and  who 
shall  have  all  power  and  authority  of  the  board  of  directors  to 
manage  and  control  the  business  and  affairs  of  such  company,  sub- 
ject to  the  orders  of  the  district  court  or  judge  in  vacation,  until 
the  refwons  for  his  appointment  shall  in  the  opinion  of  the  judge 
appointing  him  have  been  removed.  At  any  time  when  the  lia- 
bilities of  any  such  company,  computing  its  reserve  liability  upon 
the  American  Experience  Table  of  Mortality  and  3^  per  cent  in- 
terest per  annum,  shall  be  in  excess  of  its  assets,  the  company  shall 
eeaee  the  issuance' of  new  policies  until  the  impairment  in  its  re- 
serve shall  be  made  good.  Whenever  the  liabilites  of  such  com- 
pany, computing  its  reserve  liability  upon  the  American  Experience 
Table  of  Mortality  and  4^  per  cent  per  annum,  exceed  its  assets, 
the  Commissioner  of  Insurance  and  Banking  may  request  the  At- 
torney General  to  file  suit  in  the  name  of  the  State  in  the  district 
court  of  the  county  in  which  such  company  is  located  for  the  ap- 
pointment of  a  receiver  to  wind  up  its  affairs,  and  such  action  may 
be  maintained.  In  any  such  action  such  district  court  or  judge 
thereof,  in  vacation,  shall  have  the  power,  if  in  his  opinion  the 
interest  of  the  policyholders  of  such  company  require  it,  to  enter 
an  order  providing  for  the  reinsurance  of  all  outstanding  risks  of 
such  company  in  some  other  life  insurance  company  authorized  to 
do  business  in  this  State  upon  such  terms  and  conditions  as  may 
be  approved  by  the  Commissioner  of  Insurance  and  Banking,  and 
by  such  court  or  the  judge  thereof,  in  vacation,  and  such  court 
or  judge  may  for  that  purpose  direct  the  conveyance  of  the  entire 
assets  of  any  such  company  or  of  any  portion  thereof  to  such  re- 
insuring company  in  consideration  of  such  reinsurance.  (R.  S., 
Art.  4824.) 

Taxes — How  Calcolaled. 

98.  For  the  purpose  of  State,  county  and  city  taxation  the 
amount  of  the  reserve  and  contingency  reserve  of  all  co-operative 
life  insurance  companies  shall  be  treated  as  debts  due  by  them  to 


Coo»^lc 


LIFE   INSURANCE  445 

their  policyholders,  and  the  total  value  of  their  property  for  snch 
purposes  shall  be  ascertained  by  dedactiag  from  the  total  amotint 
of  their  ^oss  assets  the  amount  of  such  reserves  and  contingency 
Peserves.     (R.  S.,  Art.  4825.) 

CHAPTER  VI 

MUTUAL  ASSESSMENT  ACCIDENT  INSURANCE— HOME 
COMPANIES 


99.  Any  number  of  persons,  not  less  than  five,  may  organize  a 
corporation  for  the  purpose  of  transacting  buBiness  of  accident  in- 
surance, upon  the  co-operation  or  mutual  assessment  plan,  with- 
out capital  stock,  by  complying  with  the  provisions  of  this  chap- 
ter; provided,  that  all  such  persons  shall  be  bona  fide  citizens  and 
residents  of  the  State  of  Texas.     (R.  S.,  Art.  4794.) 

Note. — A  mutual  aesesBment  liabllftj'  accident  Insurance  companr  can- 
not be  lawful)}'  organised  In  Texas  under  the  provlBlons  of  the  law  au- 
thorizing the  organization  of  mutual  accident  Insn ranee  companlee. 
(Opinion  of  Attorney  General,  April    27,   1915.) 

durter,  RcqnlrenientA  of, 

100.  Such  persons  must  sign  and  acknowledge  before  an  officer 
duly  authorized  to  take  acknowledgments  of  deeds  a  written  char- 
ter setting  forth 

(1)  The  name  of  such  corporation,  which  name  must  not  so  re- 
semble the  name  of  any  other  company  engaged  in  the  insurance 
business  in  this  State  as  to  cause  a  probability  of  confusion. 

(2)  The  number  of  its  directors  and  the  names  and  residence 
of  those  who  are  to  act  as  such  for  the  first  year. 

(3)  The  location  of  its  principal  office,  which  must  be  within 
the  State  of  Texas. 

(4)  It  shall  state  that  said  corporation  shall  have  no  capital 
stock,  and  shall  give  the  purpose  for  which  same  is  organized  and 
the  plan  upon  which  it  proposes  to  do  business  by  stating  that  its 
said  business  shall  be  conducted  upon  the  assessment  plan  without 
lodges. 

(5)  The  term  for  which  it  is  to  exist,  which  shall  not  be  for 
more  than  fifty  years.     (R.  S.,  Art.  4795.) 

Charter  and  Affldavlta  Presented  to  Attomef  GeneraU-^Vo  Hnndmd 
Bona  Plde  Appltcuits  Rcfrresenting  One  Hundred  Thoiuand  Dollars 
Insnnwce  Hnst  Sign  Application—Bank  CeitUy  to  Deposit. 

101.  Said  charter  shall  be  presented  to  the  Attorney  General  of 
this  State,  accompanied  by  af8davits  of  all  said  incorporators,  show- 
ing that  they  are  bona  fide  citizens  of  this  State,  by  bona  fide  ap- 
plications for  insurance  in  said   company  for  not  less  than  two 
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hundred  applicants,  for  not  1$S3  than  one  hundred  thousand  dol- 
lars insurance  hy  an  affidavit  of  one  of  its  incorporators  showing 
that  each  of  said  applicants  has  deposited  with  affiant  at  least 
eighty  cents  on  each  thousand  dollars  insurance  bo  applied  for  by 
him,  and  by  a  certificate  of  some  solvent  bank  showing  that  all 
such  advance  funds  are  deposited  therein,  to  be  turned  over  to  the 
treasurer  of  such  corporation  when  organized.  Said  Attorney  Gen- 
eral shall  carefully  examine  all  said  instruments  and  if  he  finds 
the  same  are  in  conformity  with  the  requirements  of  this  chapter, 
he  shall  give  his  approval,  and  file  the  same  with  the  Commissioner 
of  Insurance  and  Banking.     (R.  S.,  Art.  4796.) 

Charter  Filed  Willi  ConunUsloiieir  With  Approval  of  Attorney  General, 
Accompanied  bf  m  EWng  Fee  of  faO— Certified  Copy  of  Cbtrt/ve  Fee 
of  91 — AaaoclAdcm  of  Bodf  C<»porate. 
102.  When  said  charter  has  been  filed  with  the  Commissioner, 
with  the  approval  of  the  Attorney  General,  accompanied  by  a  fil- 
ing fee  of  $20,  the  Commissioner  shall  record  the  said  charter  and 
certificate  of  the  Attorney  General  in  a  book  kept  for  that  pur- 
pose, and  shall,  upon  the  receipt  of  fee  for  certified  copy  of  char- 
ter, of  one  dollar,  furnish  a  certified  copy  of  such  charter  and  cer- 
tificate of  the  Attorney  General  to  the  corporators,  and  shall  return 
to  such  corporators  all  such  applications  for  membership,  also  a 
certificate  that  such  charter  has  been  filed  and  recorded  in  his 
office,  and  that  said  company  is  duly  incorporated  under  the  laws 
of  the  State  of  Texas  and  authorized  to  transact  the  business  set 
forth  in  its  charter,  stating  same;  upon  the  filing  and  recording  of 
which  charter  said  association  shall  become  a  body  politic  and  cor- 
porate, with  the  right  to  transact  its  said  business  in  this  State  and 
elsewhere,  according  to  the  provisions  of  this  charter,  to  hold  prop- 
erty and  alienate  same,  to  contract,  sue  and  be  sued  under  its  cor- 
porate name,  and  by  that  name  shall  have  succession,  and  may  by 
its  board  of  directors  make  by-laws  not  inconsistent  with  law  and 
shall  carry  on  its  business  subject  to  the  provisions  of  this  act. 
(R.  S.,  Art.  4797.) 

SIuUl  Be  De^oed  to  Be  Engaged  in  tbe  BiutnesH  of  Mntval  Assessmcntf 
Accident  Insurance  When — Subject  Only  to  the  Frorlslons  of  This 
Act. 

103.  Any  corporation  which  issues  any  certificate,  policy  or 
other  evidence  of  interest  to  its  members  whereby  upon  his  death 
or  total  disability  any  money  is  to  be  paid  by  such  corporation  to 
such  member  or  beneficiary  designated  by  him,  which  money  is  de- 
rived from  voluntary  contributions  or  from  admission  fees,  dues 
and  assessments  or  any  of  them  collected  or  to  be  collected  from 
the  members  thereof,  and  interest  and  accretions  upon,  and  wherein 
the  paying  of  such  money  is  conditioned  upon  the  same  being  re- 
alized in  the  manner  aforesaid,  and  wherein  the  money  so  realized 
is  applied  to  the  uses  and  purposes  of  said  corjwration  and  the 
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expense  of  the  maDagemeot  and  prosecution  of  its  business,  and 
which  has  no  subordinate  lodges  or  similar  bodies,  shall  be  deemed 
to  be  engaged  in  the  business  of  mutual  assessment  accident  insur- 
ance as  contemplated  by  this  chapter,  and  shall  be  subject  only 
to  the  provisions  of  this  chapter.    (R.  S.,  Art.  4798.) 

Note. — A  mutual  asBesement  accident  iuBurance  company  may  provide 
in  Its  by-laws  that  the  money  from  which  Its  policy  obligations  are  to 
be  paid  shall  be  by  dues  paid  by  the  memberB  Instead  of  asBesBmente, 
and  in  such  case,  the  by-laws  may  alBO  proride  that  no  extra  aBsesBmentB 
Bball  ever  be  levied  upon  those  members  who  Join  the  association  alter 
the  passage  of  such  by-law.  (Opinion  of  Attorney  Oeneral.  April  11, 
16H.) 

No  Stock  Ortlflcates — No  IHrldenda — ^Pay  No  Proflts — Annual  Meetlncs. 

104.  Such  corporations  shall  issue  no  certificates  of  stock,  shall 
declare  no  dividends,  shall  pay  no  profits,  and  the  salaries  of  all 
officers  shall  be  designated  in  its  by-laws,  and  such  by-laws  shall 
provide  for  annual  members'  meetings  in  which  each  member  shall 
be  entitled  to  vote  only  in  person  to  the  amount  of  insurance  held 
by  him.    (R.  S.,  Art.  4790.) 

Memi>ers  and  Directon  to  Vot«  on  Adoption  of  By-Idtwa  or  .4in«n(liiieats 
llMrato;  Provided. 

105.  Every  sncTi  corporation  must,  before  the  adoption  of  any 
by-law  or  amendment  thereto,  cause  the  same  to  be  mailed  to  all 
the  members  and  directors  of  such  association  together  with  the 
notice  of  the  time  and  place  when  the  same  shall  be  considered,  and 
same  shall  be  so  mailed  at  least  ten  days  before  the  time  for  such 
meeting ;  provided,  that  the  provisions  of  this  article  shall  not  ap- 
ply to  by-laws  adopted  within  sixty  days  after  the  incorporation  of 
SHch  company.     {R.  S.,  Art.  4800.) 

Books  and  Papers  Subject  to  Examination. 

106.  All  books  and  papers  of  such  corporation  shall  at  all  rea- 
sonable times  be  open  for  examination  by  members  and  their  rep- 
resentatives.    (R.  S.,  Art.  4801.) 

Oommlasloner  to  Examine  Financial  CondUlonB  Annually, 

107.  The  Commissioner  of  Insurance  and  Banking  shall  an- 
nually, or  as  often  as  he  deems  necessary,  in  person,  or  by  one 
or  more  examiners,  commissioned  in  writing,  visit  each  and  every 
such  corporation  and  examine  its  financial  condition  and  its  abil- 
ity to  meet  its  liabilities.  He  shall  have  free  access  to  all  books 
and  papers  of  the  corporation  or  agents  thereof,  and  shall  have 
power  to  examine,  under  oath,  the  ofiieers,  agents  and  employes  of 
such  corporation.  He  may  revoke  or  modify  any  certificate  of 
authority  issued  by  him,  when  any  conditions  prescribed  by  law 
for  granting  it  no  longer  exist.  The  expense  of  every  such  exam- 
ination shall  be  paid  by  the  corporation  so  examined.  (R.  S.,  Art. 
4802.)  ^^  I 
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Statement  to  Be  Filed  witb  tbe  OoounlBatcHMr — Wlut  It  Uoat  Show — 
Filing  Fees  flO — Each  OertUcate  or  Certified  Copy  Thereof  fl. 

108.  Every  such  corporation  shall,  on  the  first  day  of  January 
of  each  year,  or  within  sixty  days  thereafter,  make  and  file  with 
the  Commissioner  of  Insurance  and  Banking  of  this  State  a  report 
of  its  affairs  and  operations  during  the  year  ending  on  the  thirty- 
first  day  of  December  immediately  preceding.  Such  reports  shall 
be  upon  blank  forms,  to  be  provided  by  such  Commissioner,  and 
shall  be  verified  by  the  oath  lof  the  secretary  of  such  corporation 
and  shall  contain  answers  to  the  following  questions 

(1)  Number  of  certificates  or  policies  issued  or  members  ad- 
mitted during  the  year, 

(2)  Amount  of  indemnity  affected  thereby. 

(3)  Number  of  death  losses. 

(4)  Number  of  death  losses  paid, 

(5)  Number  of  other  losses. 

(6)  Number  of  other  losses  paid. 

(7)  The  amount  received  from  each  assessment  in  each  class. 

(8)  Total  amount  paid  for  loss, 

(9)  Number  of  death  claims  for  which  assessment  has  been 
made. 

(10)  Number  of  death  claims  compromised  or  resisted,  and 
brief  statements  of  reasons. 

(11)  Number  of  other  claims  for  which  assessment  has  been 
made. 

(12)  Number  of  other  claims  compromised  or  resisted,  and  brief 
statement  of  reasons. 

(13)  Does  company  charge  annual  dues,  and,  if  so,  how  muchT 

(14)  Total  amount  received  and  the  disposition  thereof. 

(15)  Does  the  company  use  moneys  received  for  payment  of 
claims  to  pay  expenses  of  the  company  in  whole  or  in  part,  and, 
if  so,  state  the  amount  so  usedt 

(16)  Give  total  amount  of  all  salaries  paid  officers  and  name 
of  each  salaried  officer  and  the  amount  paid  him. 

(17)  Does  the  company  guarantee  fixed  amount  to  be  paid  re- 
gardless of  amounts  realized  from  assessments,  dues,  admission  fees, 
etc.! 

(18)  If  so,  state  amount  guaranteed  and  the  security  therefor. 

(19)  Has  the  company  a  reserve  fund! 

(20)  If  so,  bow  is  it  created  and  for  what  purpose ;  the  amount 
thereof,  and  in  what  form,  and  how  invested. 

(21)  Has  the  company  more  than  one  class  of  memberst 

(22)  If  so,  how  many  and  what,  and  give  amount  of  indemnity 
in  each. 

(23)  Give  number  of  members  in  each  class. 

(24)  State  when  the  company  was  organized. 

(25)  Number  of  policies  or  membership  lapsed  during  J;h«  year. 
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(26)  Nniuber  of  policies  of  each  claes  at  beginning  and  at  end' 
of  year. 

(27)  All  asseta  applicable  to  payment  of  insurance,  other  than 
reserve  fund,  and  how  invested. 

(28)  Amonnt  received  from  all  sources  for  payment  or  losses 
and  the  dispositions  thereof. 

And  in  case  such  corporation  fail  or  refuse  to  make  auch  report 
in  full  within  said  time,  its  charter  and  franchise  shall  be  for- 
feited as  provided  in  Section  61  of  this  Digest.  The  following  fees 
shall  be  paid  annually  Filing  annual  statement,  $10;  certificate 
of  authority  to  corporation,  $1 ;  each  certified  copy  thereof,  $1.  (R. 
S.,  Art.  4803.) 

What  Each  OertlScate  of  HenibfTshlp  Host  Show— GompNif  Hay  Create 
a  R«0erve  Fnnd,  May  Ohai^  a  HembenUp  Fee  WUcb  Bfay  Be 
Used  for  Expenses— 60  Per  Cent  of  Amounts  Realized  from  AB 
Sources  Unet  Be  Used  In  FaTinent  of  Ijoesee. 

109.  Each  certificate  of  membership,  policy  or  other  contract 
of  insurance  issued  by  such  company  shall  bear  on  its  face  in  red 
letters  the  following  words  "The  payment  of  the  benefit  herein 
provided  for  is  conditioned  upon  its  being  collected  by  this  corn- 
pat^  from  assessments  and  other  sources  as  provided  in  its  by- 
laws"; provided,  that  nothing  in  this  chapter  shall  be  construed 
to  prevent  the  creation  of  a  reserve  fund  by  any  such  organization, 
which  fund,  or  its  accretions,  or  both,  are  to  be  used  only  for  the 
payment  of  losses  or  benefits,  as  provided  in  the  by-laws  of  such 
corporation  {-provided,  further,  that  such  corporation  may  charge 
a  membership  or  admission  fee  of  not  exceeding  three  dollars  upon 
each  policy  issued,  the  proceeds  of  which  may  be  placed  in  the 
expense  fund,  and  that  at  least  sixty  per  cent  of  all  amounts 
realized  from  any  other  sources  shall  be  used  only  for  the  pay- 
ment of  losses  or  benefits  as  they  occnr,  or  the  balance  thereof  re- 
maining after  paying  such  losses  or  benefits  transferred  to  such 
reserve  fund;  provided,  further,  that  such  membership  fee  may 
also  apply  as  a  payment  or  credit  upon  the  initial  assessment  or 
premium,  if  the  by-laws  of  the  corporation  ao  provide.  (B.  S.,  Art. 
4804  as  amended  by  Sec.  1,  Chap.  149,  Acts  34th  Leg.) 


HO.  Any  corporation  now  existing  or  hereafter  organized  under 
the  provisions  of  this  chapter  for  the  purpose  of  transacting  the 
basiness  of  a  mutual  assessment  accident  insurance  company  shall 
have  and  is  hereby  vested  with  the  authority  under  its  corporate 
powers  to  engage  in  the  business,  on  the  assessment  plan,  as  de- 
fined in  thia  chapter,  of  insuring  against  disability  resulting  from ' 
sichness  or  disease,  and  to  pay  to  the  beneficiaries  of  its  deceased 
members  a  funeral  benefit  which  shall  not  exceed  the  sum  of  on^ 
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hundred  ($100)  dollars  in  event  of  death  of  any  member  resulting 
from  sickness  or  disease.  Provided,  however,  that  in  enforcing  com- 
pliance with  the  reqmrements  of  Article  4796  (Section  357),  appli- 
cations for  LDSQranee  against  disability  or  death  resulting  from 
eickness  or  disease  shall  not  be  taken  into  consideration.  (R.  S., 
Art.  4804a,  as  contained  in  See.  2,  Chap.  149,  Acts  34tb  Leg.) 

Note. — All  voluntary  coatrlbutloas,  admlBslon  fees,  dues  and  assess- 
menta  collected  from  a  policyholder  by  a  mutual  aBsessment  ac^dent 
association  constitute  the  premium  or  asseaBment  In  consideration  of 
which  the  poller  Is  Issued;  and  all  such  collections  must,  under  the  lanr, 
be  divided  and  used  In  the  proportion  of  60  per  cent  for  losses  and  not 
more  than  40  per  cent  tor  expenses.  Sach  an  association  which  collects 
a  speclfled  amount  under  the  name  of  "admission  tees"  must  divide  such 
admission  fee  In  the  same  proportion,  and  the  admission  fee  cannot  law- 
fully be  deducted  from  the  dues  or  assessments  and  used  for  expensee 
only,  but  must  be  divided  In  the  same  proportion  as  other  assessments, 
60  per  cent  to  be  used  tor  paying  losses  and  only  40  per  cent  for  ex- 
penses.     (Opinion  of  Attorney  General,  September  13,  1913.) 

Notices  of  Assessment  Most  Show  What.    * 

111.  Each  notice  of  assessment  made  by  such  corporation  upon 
its  members  or  any  of  them  shall  truly  state  the  cause  and  pur- 
pose of  such  asessment,  amount  paid  on  the  last  claim  paid,  the 
cause  of  disability  or  death,  the  name  of  the  member  for  whose 
death  or  disability  such  payment  was  made,  the  maximum  face 
value  of  the  eertiEcate  or  policy,  and  in  case  of  disability  the  maxi- 
mum amount  provided  for  in  such  policy  or  certificate  for  such 
disability,  and  if  not  paid  in  full  the  reason  therefor.  (B.  S.,  Art. 
4805.) 

The  Right,  With  Consult  of  <%rporBtioii,  to  Change  Name  of  Beneflclarr- 

112.  Any  member  of  such  corporation  shall  have  the  right  at 
any  time,  with  the  consent  of  such  corporation,  to  change  the  bene- 
ficiary in  his  policy  or  certificate,  without  requiring  the  consent  of 
silch  beneficiary,  and  such  corporation  shall  give  consent  under 
SQch  regulations  as  may  be  prescribed  by  its  by-laws.  (B.  S.,  Art. 
480«.) 

Amonnt  to  Be  Paid  on  PoUcy  Muat  Be  Stipnlated — CorponUdon  Host  Piqr 
hi  Pan — Subject  to  Legtd  Defenses;  Provided. 

113.  Every  policy  or  certificate  issued  by  any  such  corporation 
shall  specify  the  sum  of  money  which  it  promises  to  pay  upon  the 
contingency  insured  against,  and  the  number  of  days  after  the 
receipt  of  satisfactory  proof  of  the  happening  of  such  contingency 
at  which  such  payment  shall  be  made ;  and  upon  the  happening  of 
such  contingency  such  corporation  shall  be  liable  for  the  payment 
of  such  amonnt  in  full  at  the  time  so  specified,  subject  to  such 
legal  defenses  as  it  may  have  against  same ;  provided,  that  if  the 
sum  realized  by  it  from  assessments  made  in  accordance  with  its 
by-laws  to  meet  such  payments,  together  with  such  other  sums  as 
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its  by-laws  may  provide  shall  be  used  for  that  purpose,  ^all  be 
insufScient  to  pay  such  sum  4u  full  for  which  it  is  bo  liable,  then 
the  payment  of  the  full  amount  so  realized  shall  discharge  such 
corporation  from  all  liability  by  the  reason  of  the  happening  of 
such  contingency,  and  in  that  event  such  corporation  shall  be  liable 
for  the  amount  so  actually  realized.  (R.  S.,  Art.  4807.) 
Hoot  Compif  WlUi  Beqnirciinents  oC  Thla  Chivtor  or  Fiwfeit  durtar. 

114.  If  any  corporation  not  incorporated  under  this  chapter  shall 
engage  in  any  branch  of  mutual  assessment  life  or  accident  insur- 
ance as  herein  defined,  or  if  any  corporation  organized  under  the 
provisions  of  this  chapter  shall  transact  business  in  any  manner 
except  as  herein  authorized,  such  corporation  shall  in  either  event 
be  subject  to  the  forfeiture  of  its  charter  and  franchise  and  the 
Attorney  General  of  this  State  shall  immediately  institute  suit  to 
forfeit  its  charter  and  dissolve  it.    (R.  S.,  Art.  4808.) 

OAceie  and  Ekufdorees  Falling  to  Comidf  with  11i«  Provlsioiis  of  H^ 
Ijftw  Subject  to  ImprUonment. 

115.  Any  officer  and  other  employe  of  a  mutual  insurance  com* 
pany  who  shall  use  or  appropriate,  or  knowingly  permit  to  he  used 
or  appropriated  by  another,  any  money  belonging  to  such  mutual 
insorance  company  in  any  manner  other  than  is  herein  provided, 
shall  be  deemed  guilty  of  a  felony,  and  upon  conviction  shall  be 
punished  by  imprisonment  in  the  State  penitentiary  for  any  length 
of  time  not  less  than  two  nor  more  than  ten  years.  (R.  S.,  Art.  680 ; 
Penal  Code,  — .) 

CHAPTER  VII 

"WORKMEN'S  COMPENSATION  ACT* 
An  Act  to  amend  Chapter  179  of  the  General  Laws  of  the  State 
of  Texas  passed  at  the  regular  session  of  the  Thirty-third  Legisla- 
ture, entitled,  "An  act  relating  to  employers'  liability  and  provid- 
ing for  the  compensation  of  certain  employes,  and  their  representa- 
tives and  beneficiaries,  for  personal  injuries  sustained  in  the  course 
of  employment,  and  for  deathe  resulting  from  such  injuries,  and  to 
provide  and  detecmine  in  what  cases  compensation  shall  be  paid, 
and  to  make  the  payment  thereof  more  certain  and  prompt  by  the 
creation  of  an  insurance  association  to  insure  and  guarantee  such 
payments  and  of  an  industrial  accident  board  for  the  investigation 
of  claims  and  for  the  adjudication  thereof  for  consenting  parties, 
fixing  the  membership  and  powers  of  said  board  and  its  compensa- 
tion and  duties,  and  the  method  of  its  appointment,  and  the  term 
of  office  of  its  members  and  fixing  also  the  powers,  duties  and  lia- 
bilities of  said  insurance  association  and  the  extent  of  control  over 
same  to  be  exercised  by  the  Commissioner  of  Banking  and  Insur- 

■For  notes  on  Induatrlal,  Accident  and  Llabllttr  Ineurance.  see  page 
479. 
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ance,  and  providing  also  for  the  insuriince  of  payments  of  compen- 
satioD  to  employes  by  certain  other  .insurance  companies  and  or- 
ganizations, and  declaring  an  emergency,"  and  declaring  an  emer- 
gency. 

Section  1.  That  Chapter  179,  entitled:  "An  act  relating  to  em- 
ployers' liability  and  providing  for  the  compensation  of  certain  em- 
ployee, and  their  representatives  and  beneficiaries  for  personal  in- 
juries sustained  in  the  course  of  employment,  and  for  deaths  re- 
sulting from  such  injuries,  and  to  provide  and  determine  in  what 
cases  compensation  shall  be  paid,  and  to  make  the  payment  thereof 
the  more  certain  and  prompt  by  the  creation  of  an  insurance  asso- 
ciation to  insure  and  guarantee  such  payments  and  of  an  industrial 
accident  board  for  the  investigation  of  claims  and  for  the  adjudica- 
tion thereof  for  consenting  parties,  fixing  the  membership  and  pow- 
ers of  said  board  and  its  compensation  and  duties,  and  the  method 
of  its  appointment,  and  the  term  of  office  of  its  members,  and  fix- 
ing also  the  powers,  duties  and  liabilities  of  said  insurance  associa- 
tion and  the  extent  of  control  over  the  same  to  be  exercised  by  the 
Commissioner  of  Banking  and  Insurance,  and  providing  also  for 
the  insurance  of  payments  of  compensation  to  employees  by  certain 
other  insurance  companies  and  organizations,  and  declaring  an 
emergency,"  be  and  the  same  is  hereby  amended  so  as  to  here- 
after read  as  follows:' 

Part  I 

Uodifloation  of  Semediee  and  Oenural  ProviaioifB 

Section  1.  In  an  action  to  recover  damages  for  personal  injuries 
sustained  by  an  employee  in  the  course  of  his  employment,  or  for 
death  resulting  from  personal  injury  so  sustained,  it  shall  not  be 


1,  That  the  employe  was  guilty  of  contributory  negligence. 

2,  That  the  injury  was  caused  by  the  negligence  of  a  fellow 
employe. 

3.  That  the  employe  had  assumed  the  risk  of  the  injury  incident 
to  his  employment;  but  such  employer  may  defend  in  such  action 
on  the  ground  that  the  injury  was  caused  by  the  willful  intention 
of  the  employe  to  bring  about  the  injury,  or  was  so  caused  while 
the  employe  was  in  a  state  of  intoxication, 

4.  Provided,  however,  that  in  all  such  actions  against  an  em- 
ployer who  is  not  a  subscriber,  as  defined  hereafter  in' this  act,  it 
shall  be  necessary  to  a  recovery  for  the  plaintiff  to  prove  negligence 
of  such  employer  or  some  agent  or  servant  of  such  employer  acting 
within  the  general  scope  of  his  employment. 

Section  2.  The  provisions  of  this  act  shall  not  apply  to  actions 
to  recover  damages  for  the  personal  injuries  nor  for  death  resulting 
from  personal  injuries  sustained  by  domestic  servants,  farm  laborers, 
nor  to  employes  of  any  firm,  person  or  corporation  having  in  his  or 
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their  employ  less  than  three  (3)  employes,  nor  to  the  employes  of 
any  person,  firm  or  corporation  operating  any  steam,  electric,  street, 
or  intemrban  railway  as  a  comjuon  carrier.  Provided,  that  any 
employer  of  three  or  more  employes  at  the  time  of  becoming  a  sub- 
scriber shall  remain  a  subscriber  subject  to  all  the  rights,  liabilities, 
duties  and  exemptions  of  such,  notwithstanding  after  having  become 
a  subscriber  the  number  of  employes  may  at  times  be  less  than 
three. 

Section  3.  The  employes  of  a  subscriber  shall  have  no  right  of 
action  against  their  employer  for  damages  for  personal  injuries,  and 
the  representatives  and  beneficiaries  of  deceased  employes  shall  have 
no  right  of  action  against  such  subscribing  employer  for  damages 
for  injuries  resulting  in  death,  but  such  employes  and  their  repre- 
sentative^ and  beneficiaries  shall  look  for  compensation  solely  to 
the  association,  as  the  same  is  hereinafter  provided  for;  provided 
that  all  compensation  allowed  under  the  anceeeding  sections  herein 
shall  be  exempt  from  garnishment,  attachment,  judgment  and  all 
other  suits  or  claims,  and  no  such  right  of  action  and  no  such  com- 
pensation and  no  part  thereof  or  of  either  shall  be  assignable,  ex- 
cept as  otherwise  herein  provided,  and  any  attempt  to  assign  the 
same  shall  be  void. 

Section  3a.  An  employe  of  a  subscriber  shall  be  held  to  have 
waived  his  right  of  action  at  common  law  or  under  any  statute  of 
this  State  to  recover  damages  for  injuries  sustained  in  the  course  of 
his  employment  if  he  shall  not  have  given  his  employer,  at  the  time 
of  his  contract  of  hire,  notice  in  writing  that  he  claimed  said  right 
or  if  the  contract  of  hire  was  made  before  the  employer  became  a 
subscriber,  if  the  employe  shall  not  have  given  the  said  notice  within 
five  (5)  days  of  notice  of  such  subscription.  An  employe  who  baa 
given  notice  to  his  employer  that  he  claimed  his  right  of  action  at 
common  law  or  under  any  statute  may  thereafter  waive  such  claim 
by  notice  in  writing,  which  shall  take  effect  five  (5)  days  after  its 
delivery  to  his  employer  or  his  agent;  provided  further,  that  any 
employe  of  a  subscriber  who  has  not  waived  his  right  of  action  at 
common  law  or  under  any  statute  to  recover  damages  for  injury 
sustained  in  the  course  of  his  emploj'ment,  as  above  provided  in 
this  section,  shall,  as  well  as  his  legal  beneficiaries  and  representa- 
tives have  his  or  their  cause  of  action  for  such  injuries  as  now  exist 
by  the  common  law  and  statutes  of  tbia  State,  which  action  shall  be 
subject  to  all  defenses  under  the  common,  law  and  statutes  of  this 
State. 

Section  3b.  If  an  employe  who  has  not  given  notice  of  his  claim 
of  common  law  or  statutory  rights  of  action,  as  provided  in  Section 
3a,  Part  I,  of  this  act,  or  who  has  given  such  notice  and  waived  the 
same,  sustains  an  injury  in  the  course  of  his  employment,  he  shall 
be  paid  compensation  by  the  association  as  hereinafter  provided,  if 
bis  employer  is  a  subaeriber  at  the  time  of  the  injury. 
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Section  4.  Employes  whose  employers  are  not  at  the  time  of  the 
injury  subscribei^  to  said  association,  and  the  representatives  and 
beneficiaries  of  deceased  employes  who  at  the  time  of  the  injury 
were  working  for  non-subscrLbing  employers  can  not  participate  in 
the  benefits  of  said  insurance  association,  bat  they  shall  be  entitled 
to  bring  suit  and  may  recover  judgment  against  such  employers,  or 
any  of  them,  for  all  damages,  sustained  by  reason  of  any  personal 
injury  received  in  the  course  of  employment  or  by  reason  of  death 
resulting  from  such  injury,  and  the  provisions  of  Section!  of  this 
act  shall  be  applied  in  all  such  actions. 

Section  5.  Nothing  in  this  act  shall  be  taken  or  held  to  prohibit 
the  recovery  of  exemplary  damages  by  the  surviving  husband,  wife, 
heirs  of  his  or  her  body,  or  such  of  them  as  there  may  be  of  any 
deceased  employe  whose  death  is  occasioned  by  homicide  from  the 
willful  act  or  omission  or  gross  negligence  of  any  person,  firm  or 
corporation  from  the  employer  of  such  employe  at  the  time  of  the 
injury  causing  the  death  of  the  latter.  Provided,  that  in  any  suit 
so  brought  for  exemplary  damages  the  trial  shall  be  de  novo,  and 
no  presumption  shall  exist  that  any  award,  ruling  or  finding  of  the 
Industrial  Accident  Board  was  correct ;  and  in  such  suit  brought  by 
the  employe  or  his  legal  heirs  or  representatives  against  such  asso- 
ciation or  employer,  such  award,  ruling  or  finding  shall  neither  be 
pleaded  nor  introduced  in  evidence. 

Section  6.  No  compensation  shall  be  paid  under  this  act  for  an 
injury  which  does  not  incapacitate  the  employe  for  a  period  of  at 
least  one  week  from  earning  full  wages,  but  if  incapacity  extends 
beyond  one  week  compensation  shall  begin  to  accrue  on  the  eighth 
day  after  the  injury.  Provided,  however,  the  medical  aid,  hospital 
services,  and  medicines,  as  provided  for  in  Section  7  hereof,  shall 
be  supplied  as  and  when  needed  and  according  to  the  terms  and 
provisions  of  said  Section  7.  And  provided  further,  that  if  inca- 
pacity does  not  follow  at  once  after  the  infliction  of  the  injury  or 
within  eight  (8}  days  thereof  but  does  result  subsequently  that 
compensation  shall  begin  to  accrue  with  the  eighth  day  after  the 
date  incapacity  commenced.  In  any  event  the  employe  shall  be  en- 
titled to  the  medical  aid,  hospital  services  and  medicines  as  provided 
elsewhere  in  this  act. 

Section  7,  During  the  first  two  weeks  of  the  injury,  dating  from 
the  date  of  its  infliction,  the  association  shall  furnish  reasonable 
medical  aid,  hospital  services  and  medicines.  If  the  association  fails 
to  80  furnish  same  as  and  when  needed  during  the  time  specified, 
after  notice  of  the  injury  to  the  association  or  subscriber,  the  in- 
jured employe  may  provide  said  medical  aid,  hospital  services  and 
medicines  at  the  cost  and  expense  of  the  association.  The  employe 
shall  not  be  entitled  to  recover  any  amount  expended  or  incurred  by 
him  for  said  medical  aid,  hospital  services  or  medicines  nor  shall 
any  person  who  supplied  the  same  be  entitled  to  recover  of  the  assp- 
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elation  therefor,  unless  the  association  or  subscriber  shall  have  had 
notice  of  the  injury  and  shall  have  refused,  failed  or  neglected  to 
furnish  it  or  them  within  a  reasonable  time.  Provided,  however, 
that  at  the  time  of  the  injury  or  immediately  thereafter,  if  necessary, 
the  employe  shall  have  the  right  to  call  in  any  available  physician 
or  surgeon  to  administer  first-aid  treatment  as  may  be  reasonably 
necessary  at  the  expense  of  the  association.  During  the  second  or 
any  subsequent  week  of  continuous  total  incapacity  requiring  the 
confinement  to  a  hospital,  the  association  shall,  upon  application  of 
the  attending  physician  or  surgeon  certifying  the  necessity  therefor 
to  the  Industrial  Accident  Board  and  to  the  associatioii,  furnish  such 
additional  hospital  services  ka  may  be  deemed  necessary,  not  to 
exceed  one  week,  unless  at  the  end  of  such  additional  week  the 
attending  physician  shall  certify  to  the  necessity  for  another  week 
of  hospital  services,  or  so  much  thereof,  as  may  be  needed ;  provided, 
however,  that  such  additional  hospital  services  as  are  provided  for 
in  this  paragraph  shall  not  be  held  to  include  any  obligation  on  the 
part  of  the  association  to  pay  for  medical  or  surgical  eervicea  not 
ordinarily  provided  by  hospitals  as  a  part  of  their  services. 

Section  7a.  If  it  he  shown  that  the  association  is  fumishing  med- 
ical aid,  hospital  services  and  medicines  provided  for  by  Section  7 
hereof  in  such  manner  that  there  is  reasonable  ground  for  believ- 
ing that  the  life,  health  or  recovery  of  the  employe  is  being  en- 
dangered or  impaired  thereby,  the  board  may  order  a  change  in  the 
physician  or  other  requirements  of  said  section,  and  if  the  assoeia- 
tion  fails  promptly  to  comply  with  such  order  after  receiving  it, 
the  board  may  permit  the  employe  or  some  one  for  him  to  provide 
the  same  at  the  expense  of  the  association  under  such  reasonable 
regulations  as  may  be  provided  by  said  board. 

Section  7b.  All  fees  and  charges  under  Sections  7  and  7a  hereof 
shall  he  fair  and  reasonable,  shall  be  subject  to  regulation  of  the 
board  and  shall  he  limited  to  such  charges  as  are  reasonable  for 
similar  treatment  of  injured  persons  of  a  like  standard  of  living 
where  such  treatment  is  paid  for  by  the  injured  person  himself  or 
some  one  acting  for  him.  In  determining  what  fees  are  reasonable, 
the  board  may  also  consider  the  increased  security  of  payment  af- 
forded by  this  act.  Where  such  medical  aid,  hospital  service  or 
medicines  are  furnished  by  a  public  hospital  or  other  institution, 
payment  thereof  shall  be  made  to  the  proper  authorities  conducting 
the  same,  and  the  amount  so  paid  shall  be  promptly  reported  to  the 
board. 

Section  7c.  All  fees  of  attorneys  for  representing  claimants  be- 
fore the  board  under  the  provisions  of  this  act  shall  be  subject  to 
the  approval  of  the  board.  No  attorney's  fees  for  representing  claim- 
ants before  the  board  shall  be  allowed  or  approved  against  any  party 
or  parties  not  represented  by  such  attorney,  nor  exceeding  an 
amount  equal  to  fifteen  per  cent  of  the  amount  of  the  first  .ope 
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thousand  dollars  or  fraction  thereof  recovered,  nor  ten  per  cent 
of  the  excess  of  such  recovery,  if  any,  over  one  thousand  dollars. 
And  in  addition  to  the  reasonable  expenses  incurred  by  the  attor- 
ney in  the  preparation  and  presentation  of  the  said  claim  before 
the  Board,  such  expenses  to  be  allowed  by  the  Board;  further  pro- 
vided that  where  an  attorney  represents  only  a  part  of  those  in- 
terested in  the  allowance  of  a  claim  before  the  Board  and  his 
services  in  prosecuting  such  claim  and  obtaining  an  award  therein 
inures  to  the  benefit  of  others  jointly  interested  therein,  then  the 
Board  may  take  these  facts  into  consideration  and  allow  the  at- 
torney a  reasonable  charge,  to  be  assessed  against  the  interest  of 
those  receiving  benefits  of  the  service  of  such  attorney.  The  at- 
torney's fees  herein  provided  for  may  be  redeemed  by  the  asso- 
ciation by  the  payment  of  a  lump  sum  or  may  b«  commuted  by 
agreement  of  the  parties  subject  to  the  approval  of  the  board, 
but  not  until  the  claim  represented  by  said  attorney  has  been 
finally  determined  by  the  board  and  recognized  and  accepted  by 
the  association.  After  the  approval,  as  first  above  provided  for, 
if  the  association  be  notified  in  writing  of  such  claim  or  agree- 
ment for  legal  services,  the  same  shall  be  a  lien  against  any  amount 
thereafter  to  be  paid  as  compensation;  provided,  however,  that 
where  the  employe's  compensation  is  payable  by  the  association 
in  periodical  .installments  the  board  shall  fix  at  the  time  of  ap- 
proval the  proportion  of  each  installment  to  he  paid  on  account  of 
said  legal  services. 

Section  7d.  For  representing  the  interest  of  any  Claimant  in  any 
manner  carried  from  the  Board  into  the  Courts,  it  shall  be  lawful 
for  the  attorneys  representing  such  interest  to  contract  with  any 
of  the  beneficiaries  under  this  act  for  an  attorney's  fee  for  such 
representation,  not  to  exceed  one-third  (^}  of  the  amount  recov- 
ered, such  fee  for  services  so  rendered  to  be  fixed  and  allowed  by 
the  trial  court  in  which  such  matter  may  he  heard  and  determined. 
Section  8.  If  death  should  result  from  the  injury,  the  associa- 
tion hereinafter  created  shall  pay  the  legal  beneficiaries  of  the 
deceased  employe  a  weekly  payment  eqaal  to  sixty  per  cent  of  his 
average  weekly  wages,  but  not  more  than  $15.00  nor  less  than 
''$5.00  a  week,  for  a  period  of  three  hundred  and  sixty  weeks  from 
.the  date  of  the  injury. 

Section  8a.  The  compensation  provided  for  in  the  foregoing  sec- 
tion of  this  act  shall  be  for  the  sole  and  exclusive  benefit  of  the 
surviving  husband  who  has  not  for  good  cause  and  for  a  period  of 
three  years  prior  thereto  abandoned  his  wife  at  the  time  of  the  in- 
jury, the  wife  who  has  not  at  the  time  of  the  injury  without  good 
cause  and  for  a  period  of  three  years  prior  thereto  abandoned  her 
husband  and  the  minor  children,  without  regard  to  the  question  of 
dependency,  dependent  parents  and  dependent  grandparents  and 
dependent  step-mothers  and  dependent  children  or  dependent  broth- 
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ere  and  sisters  of  the  deceased  employe,  and  the  amount  recovered 
thereunder  shall  not  be  liable  for  the  dehta  of  the  deceased  nor  the 
debts  of  the  beDeficiary  or  beneficiaries,  and  shall  be  distributed 
among  such  beneficiaries  as  may  be  entitled  to  same  as  hereinbefore 
provided  according  to  the  laws  of  descent  and  distribution  of  this 
Stdte ;  and  provided  such  compensation  shall  not  pass  to  the  estate 
of  the  deceased  to  be  administered  upon,  but  shall  be  paid  directly 
to  said  beneficiaries  when  the  same  are  capable  of  taking,  under 
the  laws  of  the  State,  or  to  their  guardian  or  next  friend,  in  case 
of  lunacy,  infancy  or  other  disqualifying  cause  of  any  beneficiary. 
And  the  compensation  provided  for  in  this  act  shall  be  paid  weekly 
to  the  beneficiaries  herein  named  and  specified,  subject  to  the 
other  provisions  of  this  act. 

Section  8b.  In  case  death  occurs  as  a  result  of  the  injtiry  after 
a  period  of  total  or  partial  incapacity,  for  which  compensation  has 
been  paid,  the  period  of  incapacity  shall  be  deducted  from  the 
total  period  of  compensation  and  the  benefits  paid  thereunder  from 
the  maximum  allowed  for  the  death,  respectively  stated  in  this  act. 

Section  9.  If  the  deceased  employe  leaves  no  legal  beneficiaries, 
the  association  shall  pay  all  expenses  incident  to  hie  last  sickne^ 
'  as  a  result  of  the  injury  and  in  addition  a  funeral  benefit  not  to 
exceed  $100.00;  provided,  however,  that  where  any  deceased  em- 
ploye leaves  legal  beneficiaries,  but  who  is  buried  at  the  expense 
of  his  employer  or  any  other  person,  the  expense  of  sueh  burial, 
not  to  exceed  $100.00,  shall  be  payable  out  of  the  compensation 
due  the  beneficiary  or  beneficiaries  of  such  deceased  employe,  sub- 
ject to  the  approval  of  the  Board. 

Section  10.  "While  the  incapacity  for  work  resulting  from  in- 
jury is  total,  the  association  shall  pay  the  injured  employe  a  weekly 
compensation  equal  to  sixty  per  cent  of  his  average  weekly  wages, 
but  not  more  than  $15.00  nor  less  than  $5.00,  and  in  no  case  shall 
the  period  covered  by  such  compensation  be  greater  than  four  hun- 
dred and  one  (401)  weeks  from  the  date  of  the  injury. 

Section  11.  While  the  incapacity  ■  for  work  resulting  from  the 
injury  is  partial,  the  association  shall  pay  the  injured  employe  a 
weekly  compensation  equal  to  sixty  per  cent  of  the  difference  be- 
tween his  average  weekly  wages  before  the  injury  and  his  average 
weekly  wage  earning  capacity  during  the  existence  of  such  partial 
incapacity,  but  in  no  ease  more  than  $15.00  per  week;  and  the 
period  covered  by  such  compensation  to  be  in  no  case  greater 
than  three  hundred  weeks;  provided  that  in  no  case  shall  the  period 
of  compensation  for  total  and  partial  incapacity  exceed  four  hun- 
dred and  one  (401)  weeks  from  the  date  of  the  injury. 

Section  11a.  In  cases  of  the  following  injuries,  the  incapacity 
shall  conclusively  be  held  "to  be  total  and  permanent,  to-wit: 

(1)  The  total  and  permanent  loss  of  the  sight  in  both  eyes. 

(2)  The  loss  of  both  feet  at  or  above  the  ankle.  ,-,  , 
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(3)  The  loss  of  both  bands  at  or  above  the  wrist. 

(4)  A  similar  loss  of  one  hand  and  one  foot. 

(5)  An  injury  to  the  spine  resulting  in  permanent  and  complete 
paralysis  of  both  arms  or  both  legs  or  of  one  arm  and  one  leg. 

(6)  An  injury  to  the  skidl  resulting  in  incurable  insanity  or 
imbecility. 

In  any  of  the  above  enumerated  cases  it  shall  be  considered  that 
the  total  loss*  of  the  use  of  a  member  shall  be  equivalent  to  and 
draw  the  same  compensation  during  the  time  of  snch  total  loss  of 
the  use  thereof  as  for  the  total  and  permanent  loss  of  such  member. 
^  The  above  enumeration  is  not  to  be  taken  as  exclusive,  but  in 
all  other  cases  the  burden  of  proof  shall  be  on  the  claimant  to  prove 
that  his  injuries  have  resulted  in  permanent,  total  incapacity. 

Section  12.  For  the  injuries  enumerated  in  the  following  sched- 
ule the  employe  shall  receive  in  lieu  of  all  other  compensation  ex* 
cept  medical  aid,  hospital  services  and  medicines  as  elsewhere 
herein  provided,  a  weekly  compensation  equal  to  sixty  per  cent 
of  the  average  weekly  wages  of  such  employe,  hut  not  less  than 
$5.00  per  week  nor  exceeding  $15.00  per  week,  for  the  respective 
periods  stated  herein,  to-wit: 

For  the  loss  of  a  thumb  sixty  per  cent  of  the  average  weekly 
wages  during  sixty  weeks. 

For  the  loss  of  a  first  finger,  commonly  called  the  index  finger, 
sixty  per  cent  of  the  average  weekly  wages  during  forty-fiye  weeks. 

For  the  loss  of  a  second  finger  60  per  cent  of  the  average  weekly 
wages  during  30  weeks. 

For  the  loss  of  a  third  finger  60  per  cent  of  the  average  weekly 
wages  during  21  weeks. 

For  the  loss  of  a  fourth  finger,  commonly  known  as  the  little 
finger,  60  per  cent  of  the  average  weekly  wages  during  15  weeks. 

The  loss  of  the  second  or  distal  phalange  of  the  thumb  shall  be 
considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb;  the 
loss  of  more  than  one-half  of  such  thumb  shall  be  considered  to 
be  equal  to  the  loss  of  the  whole  thumb. 

The  loss  of  the  third  or  distal  phalange  of  any  finger  shall  be 
considered  to  he  equal  to  the  loss  of  one-third  of  such  finger. 

The  loss  of  the  middle  or  second  phalange  or  any  finger  shall  be 
considered  to  be  equal  to  the  loss  of  two-thirds  of  suph  finger. 

The  loss  of  more  than  the  middle  or  distal  phalange  of  any 
finger  shall  be  considered  to  be  equal  to  the  loss  of  the  whole 
finger;  provided,  however,  that  in  no  case  shall  the  amount  re- 
ceived for  the  loss  of  a  thumb  and  more  than  one  finger  on  the 
same  hand  exceed  the  amount  provided  in  this  schedule  for  the 
loss  of  a  hand. 

For  the  loss  of  the  metacarpal  bone  (bone  of  palm)  for  the  cor- 
responding thumb,  finger,  or  fingers  above,  add  ten  weeks  to  the 
number  of  weeks  as  above,  subject  to  the  limitation  that  in  no 
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caae  shall  the  amount  received  for  the  loss  or  injury  to  any  one 
hand  be  more  than  for  the  loss  of  the  hand. 

For  ankylosis  (total  stiffness  of)  or  contracture  (due  to  sears  or 
injuries)  which  make  the  fiugers  useless,  the  same  number  of  weeks 
shall  apply  to  such  finger  or  fingers  or  parts  of  fingers  (not  thumb) 
as  given  above.    - 

For  the  loss  of  a  hand  60  per  cent  of  the  average  weekly  wages 
during  150  weeks. 

For  the  loss  of  an  arm  at  or  above  the  elbow  60  ^er  cent  of  the 
average  weekly  wages  during  200  weeks. 

For  the  loss  of  one  of  the  toes,  other  than  the  great  toe,  60  per 
cent  of  the  average  weekly  wages  during  10  weeks. 

For  the  loss  of  the  great  toe  60  per  cent  of  the  average  weekly 
wages  daring  30  weeks. 

The  loss  of  more  than  two-thirds  of  any  toe  shall  be  considered  to 
be  equal  to  the  loss  of  the  whole  toe. 

The  loss  of  less  than  two-thirds  of  any  toe  shall  be  considered  to 
be  equal  to  the  loss  of  one-half  of  the  toe. 

For  the  loss  of  a  foot  60  per  cent  of  the  average  weekly  wages 
during  125  weeks. 

For  the  loss  of  a  leg  at  or  above  the  knee  60  per  cent  of  the 
average  weekly  wages  during  200  weeks. 

For  the  total  and  permanent  loss  of  the  sight  of  one  eye  60  per 
cent  of  the  average  weekly  wages  daring  100  weeks. 

In  the  foregoing  enumerated  cases  of  permanent,  partial  in- 
capacity, it  shall  be  considered  that  the  permanent  loss  of  the  use 
of  a  member  shall  be  equivalent  to  and  draw  the  same  compensa- 
tion as  the  loss  of  that  member. 

For  the  complete  and  permanent  loss  of  the  hearing  in  both  ears 
60  per  cent  of  the  weekly  wages  during  150  weeks. 

For  the  loss  of  an  eye,  and  leg  above  the  knee  60  per  cent  of  the 
average  weekly  wages  during  a  period  of  350  weeks. 

For  the  loss  of  an  eye,  and  an  arm  above  the  elbow  60  per  cent 
of  the  average  weekly  wages  during  a  period  of  350  weeks. 

For  the  loss  of  an  eye  and  a  hand  60  per  cent  of  the  average 
weekly  wages  during  a  period  of  325  weeks. 

For  the  loss  of  an  eye  and  a  foot  60  per  cent  of  the  average 
weekly  wages  daring  a  period  of  300  weeks. 

Where  the  employe  sustains  concurrent  injuries  resulting  in  con- 
current incapacities,  he  shall  receive  compensation  only  for  the 
injury  which  produces  the  longest  period  of  incapacity;  but  this 
section  shall  not  affect  liability  for  the  concurrent  loss  or  the  loss 
of  the  use  thereof  of  more  than  one  member,  for  which  member's 
compensation  is  provided  in  this  schedule;  compensation  for  spe- 
cific injuries  under  this  act  shall  be  cumulative  as  to  time  and  not 
concurrent. 
'  In  all  cases  of  permanent,  or  partial,  incapacity  it  shall  b$  consid- 
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ered  that  the  permanent  loss  of  the  use  of  the  member  be  equiva- 
lent  to  and  draw  the  same  compensation  as  the  loss  of  that  meat- 
ber;  but  the  compensation  in  and  by  said  schedule  provided  shall 
be  in  lieu  of  all  other  compensation  in  such  cases. 

In  all  other  cases,  partial  incapacity,  including  any  disfigurement 
which  will  impair  the  future  usefulness  or  occupational  oppor- 
tunities of  the  injured  employe,  compensation  shall  be  determined 
according  to  the  percentage  of  incapacity,  taking  into  account, 
among  other  things,  any  previous  incapacity,  the  nature  of  the 
physical  injury  or  disfigurement,  the  occupation  of  the  injured  em- 
ploye and  the  age  at  the  time  of  the  injury ;  the  compensation  paid 
therefor  shall  be  60  per  cent  of  the  average  weekly  wages  of  the 
employe,  but  not  to  exceed  $15,00  per  week,  multiplied  by  the  per- 
centage of  incapacity  caused  by  the  injury  for  such  period  as  the 
board  may  determine,  not  exceeding  300  weeks.  Whenever  the 
weekly  payments  under  this  paragraph  would  be  less  than  $3.00 
per  week,  the  period  may  be  shortened,  and  the  payments  corre- 
spondingly increased  by  the  board. 

Section  12a.  If  the  injured  employe  refuses  employment  reason- 
ably suited  to  his  incapacity  and  physical  condition,  procured  for 
him  in  the  locality  where  injured  or  at  a  place  agreeable  to  him, 
he  shall  not  be  entitled  to  compensation  during  the  period  of  such 
refusal,  unless  in  the  opinion  of  the  board  such  refusal  is  justifi- 
able. This  section  shall  not  apply  in  cases  of  specific  injuries  for 
which  a  schedule  is  .fixed  by  this  act. 

Section  12b.  In  all  claims  for  hernia  resulting  from  injury  sus- 
tained in  the  course  of  employment,  it  must  be  definitely  proven 
to  the  satisfaction  of  the  board. 

First.     That  there  was  an  injury  resulting  in  hernia. 

Second.  That  the  hernia  appeared  suddenly  and  immediately 
following  the  injury. 

Third.  That  the  hernia  did  not  exist  in  any  degree  prior  to  the 
injury  for  which  compensation  is  claimed. 

Fourth,     That  the  injury  was  accompanied  by  pain. 

In  all  such  cases  where  liability  for  compensation  exists,  the  as- 
sociation shall  provide  competent  surgical  treatment  by  radical 
operation.  In  case  the  injured  employe  refuses  to  submit  to  the 
operation,  the  board  shall  immediately  order  a  medical  examina- 
tion of  such  employe  by  a  physician  or  physicians  of  its  own  selec- 
tion at  a  time  and  place  to  be  by  them  named,  at  which  examina- 
tion the  employe  and  the  association,  or  either  of  them,  shall  have 
the  right  to  have  his  or  their  physician  present.  The  physician  or 
physicians  bo  selected  shall  make  to  the  board  a  report  in  writing, 
signed  and  sworn  to,  setting  forth  the  facts  developed  at  such  ex- 
amination and  giving  his  or  their  opinion  as  to  the  advisability  or 
non-advisability  of  an  operation.  If  it  be  shown  to  the  board  by 
such  examination  and  the  written  report  thereof  and  the  expert 
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opinioiiB  thereon  that  the  employe  has  any  chronic  disease  or  is 
otherwise  in  such  physical  condition  as  to  render  it  more  than 
ordinarily  unsafe  to  submit  to  such  operation  he  shall,  if  unwilling 
to  submit  to  the  operation,  be  entitled  to  compensation  for  incapac- 
ity under  the  general  provisions  of  this  act.  If  the  examination  and 
the  written  report  thereof  and  the  expert  opinions  thereon  then 
on  file  before  the  board  do  not  show  to  the  board  the  existence  of 
disease  or  other  physical  condition  rendering  the  operation  more 
than  ordinarily  unsafe  and  the  board  shall  unanimously  so  find  and 
so  reduce  its  findings  to  writing  and  file  the  same  in  the  case  and 
famish  the  employe  and  the  association  with  a  copy  of  its  find- 
ings, then  if  the  employe  with  the  knowledge  of  the  result  of  such 
examination,  such  report,  such  opinions  and  sneh  findings,  there- 
after refuses  to  submit  within  a  reasonable  time,  which  time  shall 
be  fixed  in  the  findings  of  the  board,  to  such  operation,  he  shall 
be  entitled  to  compensation  for  incapacity  under  the  general  pro- 
visions of  this  act,  for  a  period  not  exceeding  one  year. 

If  the  employe  submits  to  the  operation  and  the  same  is  suc- 
cessful, which  shall  be  determined  by  the  board,  he  shall  in  addi- 
tion to  the  surgical  benefits  herein  provided  for  be  entitled  to 
compensation  for  26  weeks  from  the  date  of  the  operation.  If  such 
operation  is  not  successful  and  does  not  result  in  death,  be  shall  he 
paid  compensation  under  the  general  provisions  of  this  act  the  same 
as  if  sneh  operation  had  not  been  had ;  other  than  in  determining 
the  quantum  of  compensation  to  be  paid  to  the  employe,  the  board 
may  take  into  consideration  any  minor  benefits  that  accrued  to  the 
employe  by  reason  thereof  or  any  aggravation  or  increased  injury 
which  accrued  to  him  by  reason  thereof. 

If  the  hernia  results  in  death  within  one  year  after  it  is  sus- 
tained, or  the  operation  results  in  death,  such  death  shall  be  held 
a  result  of  the  injury  causing  such  hernia  and  compensated  ac- 
cordingly under  the  provisions  of  this  act.  This  paragraph  shall 
not  apply  where  the  employe  has  willfully  refused  to  submit  to 
an  operation  which  has  been  found  by  the  examination  herein  pro- 
vided for  not  to  be  more  than  ordinarily  unsafe. 

Section  12c.  If  an  employe  who  has  suffered  a  previous  injury 
shall  suffer  a  subsequent  injury  which  results  in  a  condition  of  in- 
capacity to  which  both  injuries  or  their  effects  have  contributed, 
the  association  shall  be  liable  because  of  such  injury  only  for  the 
compensation  to  which  the  subsequent  injury  would  have  entitled 
the  injured  employe  had  there  been  no  previous  injury. 

Section  12d.  Upon  its  own  motion  or  upon  the.  application  of 
any  person  interested  showing  a  change  of  conditions,  mistake,  or 
fraud,  the  board  at  any  time  within  the  compensation  period  may 
review  any  award  or  order,  ending,  diminishing  or  increasing  com- 
pensation previously  awarded  within  the  maximum  and  minimum 
provided  in  this  act,  or  change  or  revoke  its  previous  order  sending 
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immediately  to  the  parties  a  copy  of  its  subsequent  order  or  award. 
Review  under  this  section  shall  be  only  upon  notice  to  the  parties 
interested. 

Section  12e,  In  all  cases  where  liability  for  compensation  exists 
for  an  injury  sustained  by  an  employe  in  the  course  of  his  employ- 
ment and  a  surgical  operation  for  such  injury  will  effect  a  cure  of 
the  employe  or  will  materially  and  beneficially  improve  his  condi- 
tion the  association  or  the  employe  may  demand  that  a  surgical 
operation  be'  had  upon  the  employe  as  herein  provided,  and  the 
association  shall  provide  and  pay  for  all  necessary  surgical  treat- 
ment, medicines  and  hospital  services  incident  to  the  performance 
of  said  operation,  provided  the  same  is  had.  In  case  either  of  said 
parties  demands  in  writing  to  the  board  such  operation  the  board 
shall  immediately  order  a  medical  examination  of  the  employe  in 
the  same  manner  as  is  provided  for  in  the  section  of  this  act  relating 
to  hernia.  If  it  be  shown  by  the  examination,  report  of  facts  and 
opinions  of  experts,  all  reduced  to  writing  and  filed  with  the  board, 
that  such  operation  is  advisable  and  will  relieve  the  condition  of  the 
injured  employe  or  will  materially  benefit  him,  the  board  shall  so 
state  in  writing  and  upon  unanimous  order  of  said  board  in  writing, 
a  copy  of  which  shall  be  delivered  to  the  employe  and  the  associa- 
tion, shall  direct  the  employe  at  a  time  and  place  therein  stated  to 
submit  himself  to  an  operation  for  said  injury.  If  the  board  should 
find  that  said  operation  is  not  advisable,  then  the  employe  shall 
continue  to  be  compensated  for  his  incapacity  under  the  general 
provisions  of  this  act.  If  the  board  shall  unanimously  find  and  so 
state  in  writing  that  said  operation  is  advisable,  it  shall  make  its 
order  to  that  effect,  stating  the  time  and  place  when  and  where 
such  operation  is  to  be  performed,  naming  the  physicians  therein 
who  shall  perform  said  operation,  and  if  the  employe  refuses  to 
submit  to  such  operation,  the  board  may  order  or  direct  the  asso- 
ciation to  suspend  the  whole  or  any  part  of  his  compensation  dur- 
ing the  time  of  said  period  of  refusal.  The  results  of  such  opera- 
tion, the  question  as  to  whether  the  injured  employe  shall  be  re- 
quired to  submit  thereto  and  the  benefits  and  liabilities  arising 
therefrom  shall  attach,  be  treated,  handled  and  determined  by  the 
board  in  the  same  way  as  is  provided  in  the  case  of  hernia  in  this 
act. 

Section  12f.  In  all  cases  where  a  subscriber  or  the  association  has 
in  his  or  its  employ  a  physician  or  physicians  regularly  paid  in  any 
manner  whatsoever  by  such  subscriber  or  association  to  administer 
to  or  treat  injured  employes,  the  name  or  names  of  such  physicians 
at  the  date  of  employment  of  the  same  shall  be  filed  with  the  board 
together  with  a  copy  of  the  contract  of  such  employment.  If  the 
contract  of  such  physician  or  physicians  is  not  in  writing,  then  the 
same  shall  be  reduced  to  writing  and  a  copy  thereof  filed  with  the 
board.    Such  contract  shall  state  fullv  the  extent  and  scope  of  the 


LIFE   INSURANCE  463 

employment  and  tlie  compensation  to  be  paid  sueli  physician  or  phy- 
sicians. If  the  association  or  subscriber  willfully  fails  or  refuses  to 
comply  with  this  provision  of  this  act,  then  an  injured  employe  or 
any  person  acting  for  him  shall  have  the  right  to  provide  hospital 
services,  medical  aid  and  medicine  for  said  injured  employe,  at  the 
expense  of  and  the  same  shall  be  charged  to  the  association,  and  the 
subscriber  or  association  shall  notify  the  employe  at  or  before  the 
time  of  injury  what  physician  or  physicians  are  contracted  with 
to  treat  his  or  its  employes. 

Section  12g.  It  shall  be  unlawful  for  any  subscriber  or  any  em- 
ployer who  seeks  to  comply  with  the  provisions  of  this  act  to  either 
directly  or  indirectly  collect  of  or  from  his  employes  by  any  means 
or  pretense  whatever  any  premium  under  this  act  or  part  thereof 
paid  or  to  be  paid  upon  any  policy  of  such  insurance  under  this  act 
which  covers  such  employes,  or  any  intended  policy  of  such  insur- 
ance designed  to  cover  such  employes,  and,  if  any  such  subscriber 
or  any  employer  of  labor  in  this  State  violates  this  provision  of  this 
act,  then  any  employe  or  the  legal  beneficiary  of  any  employe  of 
such  employer  or  subscriber  shall  be  entitled  to  all  the  benefits  of 
this  act  and  in  addition  thereto  shall  have  a  separate  right  of  ac- 
tion to  recover  damages  against  such  employer  without  regard  to 
the  compensation  paid  or  to  be  paid  to  such  employe  or  beneficiary 
under  this  act,  and  the  association  shall  in  nowise  be  responsible 
because  of  such  separate  action  by  such  employe  or  beneficiary 
against  such  employer  on  such  separate  cause  of  action. 

Section  12h,  Every  contract  or  agreement  of  an  employer,  the 
purpose  of  which  is  to  indemnify  him  from  loss  or  damage  on  ac- 
count of  the  injury  of  an  employe  by  accidental  means  or  on  account 
of  the  negligence  of  such  employer  or  his  ofBcer,  agent  or  servant, 
shall  be  absolutely  void  unless  it  also  covers  liability  for  the  pay- 
ment of  the  compensation  provided  for  by  this  act.  Provided,  that 
this  section  of  this  act  shall  not  apply  to  employers  of  labor  who 
are  not  eligible  under  the  terms  of  this  act  to  become  subscribers 
thereto,  nor  to  employers  whose  employes  have  elected  to  reject  the 
provisions  of  this  act,  nor  to  employers  eligible  to  come  under  the 
terms  of  this  act  who  do  not  elect  to  do  so,  but  who  choose  to  carry 
insurance  upon  their  employes  independently  of  this  law  and  with- 
out attempting  in  such  insurance  to  provide  compensation  under 
the  terms  of  this  act ;  but  further  provided  that  any  evasion  of  this 
section  whereby  an  insurance  company  shall  undertake,  under  the 
guise  of  writing  insurance  against  the  risk  of  the  employers  who 
do  not  see  proper  to  come  under  this  act,  to  write  insurance  sub- 
stantially or  in  any  material  respect  similar  to  the  insurance  pro- 
vided for  by  this  act,  that  such  insurance  shall  be  void  as  pro- 
vided for  by  the  foregoing  provisions  of  this  section. 

Section  ]2i.  If  it  be  established  that  the  injured  employe  was  a 
minor  when  injured  and  that  under  normal  conditions  his  wages 
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would  be  expected  to  increase,  the  fact  may  be  considered  in  ar- 
riving at  his  average  weekly  wages  and  compensation  may  be  fixed 
accordingly.  This  section  shall  not  be  considered  as  authorizing  the 
employment  of  a  minor  in  any  hazardous  employment  which  is  pro- 
hibited by  any  statute  of  this  State. 

Section  13.  If  any  injured  employe  is  mentally  incompetent  or  is 
a  minor  or  is  under  any  other  disqualifying  cause  at  the  time  when 
any  rights  or  privileges  accrue  to  him  or  exist  under  this  act,  his 
guardian  or  next  friend  may  in  his  behalf  claim  and  exercise  such 
rights  and  privileges  except  as  otherwise  herein  provided. 

In  ease  of  partial  incapacity  or  temporary  total  incapacity  pay- 
ment of  compensation  may  be  made  direct  to  the  minor  and  his  re- 
ceipts taken  therefor,  if  the  authority  to  so  pay  and  receipt  for  said 
compensation  is  first  obtained  from  the  board. 

Section  14.  No  agreement  by  any  employe  to  waive  his  rights  to 
compensation  under  this  act  shall  be  valid. 

Section  15.  In  eases  where  death  or  total  permanent  incapacity 
results  from  an  injury,  the  liability  of  the  association  may  be  re- 
deemed by  payment  of  a  lump  sum  by  agreement  of  the  parties 
thereto,  subject  to  the  approval  of  the  Industrial  Accident  Board 
hereinafter  created.  This  section  shall  be  construed  as  excluding 
any  other  character  of  lump  gum  settlement  save  and  except  as 
herein  specified ;  provided,  however,  that  in  special  eases  where  in 
the  judgment  of  the  board  manifest  hardship  and  injustice  would 
otherwise  result,  the  board  may  compt^l  the  association  in  the  cases 
provided  for  in  this  section  to  redeem  their  liability  by  payment  of 
a  lump  sum  as  may  be  determined  by  the  board. 

Section  15a.  In  any  case  where  compensation  is  payable  weekly 
at  a  definite  sum  and  for  a  definite  period,  and  it  appears  to  the 
board  that  the  amount  of  compensation  being  paid  is  inadequate  to 
meet  the  necessities  of  the  beneficiarj'  the  board  shall  have  the  power 
to  increase  the  amount  of  compensation  by  correspondingly  decreas- 
ing the  number  of  weeks  for  which  the  same  is  to  be  paid  allowing 
such  discount  to  the  company  increasing  such  payments  as  is  appli- 
cable in  cases  of  lump  sum  settlement. 

Section  16.  In  all  eases  of  injury  resulting  in  death,  where  such 
injury  was  sustained  in  the  course  of  employment,  cause  of  action 
shall  survive. 

Section  17.  Non-resident,  alien  beneficiaries  and  resident  alien 
beneficiaries  shall  be  entitled  to  compensation  under  this  act.  Non- 
resident alien  beneficiaries  may  be  officially  represented  by  the  con- 
sular officers  of  the  nation  of  which  such  alien  or  aliens  may  be 
citizens  or  subjects,  and  in  such  eases  the  consular  officers  shall  have 
the  right  to  receive  for  distribution  for  such  non-resident,  alien 
beneficiaries  all  compensation  awarded  hereunder,  and  the  receipt 
of  such  consular  officers  shall  be  a  full  discharge  of  all  sums  paid 
to  and  received  by  them.    The  association  may  at  any  time,  subject 
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to  the  approval  of  the  board,  commute  all  future  installments  of 
compensation  payable  to  alien  beneficiariesj  not  residents  of  the 
United  States,  by  paying  to  such  alien  beneficiaries  the  sum  agreed 
upon  and  filing  receipts  therefor  with  the  board. 

Section  18.  It  is  the  purpose  of  this  act  that  the  compensation 
herein  provided  for  shall  be  paid  from  week  to  week  and  as  it 
accrues  and  directly  to  the  person  entitled  thereto,  unless  the  lia- 
bility is  redeemed  as  in  such  cases  provided  elsewhere  herein,  and, 
it  the  association  willfully  fails  or  refuses  to  pay  compensation  aa 
and  when  the  same  matures  and  accrues,  the  board  shall  notify 
said  association  that  such  is  the  course  it  is  pursuing  and  if  after 
such  notice  the  association  continues  to  willfully  refuse  and  fail  to 
meet  these  payments  of  compensation  as  provided  for  in  this  act. 
the  board  shall  have  the  power  to  bold  that  such  association  is  not 
complying  with  the  provisions  of  this  act.  And  shall  certify  such 
fact  to  tbe  Commissioner  of  Insurance  and  Banking  and  said  cer- 
tificate shall  be  snMcient  cause  to  justify  said  Commissioner  of  In- 
surance and  Banking  to  revoke  or  forfeit  the  license  or  permit  of 
such  association  to  do  business  in  Texas;  provided,  said  power  of 
the  board  shall  not  be  held  to  deny  the  association  the  right  to  bring 
suit  or  suits  to  set  aside  any  ruling,  order  or  decision  of  the  board. 

Section  19.  If  an  employe  who  has  been  hired  in  this  State  sus- 
tained injury  in  the  course  of  hia  employment  be  shall  be  entitled 
to  compensation  according  to  the  law  of  this  State,  even  though 
such  injury  was  received  outside  of  tbe  State. 

Part  II 
The  Indiutrial  Accident  Board 

Section  1.  There  shall  be  an  Industrial  Accident  Board  consisting 
of  three  members,  and  the  same  is  hereby  created  to  be  appointed 
by  the  Governor,  one  of  whom  shall  be  chairman,  and  said  board 
shall  have  the  powers,  duties  and  functions  hereinafter  conferred. 
Beginning  with  September  1,  1917,  one  member  thereof  shall  be 
appointed  for  a  term  of  two  years,  one  for  four  years  and  one  for 
six  years;  thereafter  the  term  of  oflBce  for  members  of  the  board 
shall  be  six  years.  Appointments  to  fill  vacancies  on  the  board  shall 
be  for  the  unexpired  terms. 

Section  2.  One  member  of  the  Industrial  Accident  Board  shall 
be  at  the  time  of  his  appointment  an  employer  of  labor  in  some  in- 
dustry or  business  covered  by  thi<i  act ;  one  shall  be  at  the  time  of 
his  appointment  employed  in  some  business  industry  as  a  wage 
earner,  and  the  third  member  shall  be  at  the  time  of  his  appoint- 
ment a  practicing  attorney  of  recognized  ability,  said  member  to  act 
in  the  capacity  of  legal  adviser  to  the  board,  in  addition  to  his  other 
duties  as  a  member  thereof,  and  to  be  chairman  of  said  board. 

Section  3.  The  salaries,  and  expenses  of  the  Industrial  Accident 
Board  shall  he  paid  by  the  State.    The  salaries  of  the  said  members 
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of  the  board  shall  be  as  follows :  For  the  chairman  of  said  board 
$3000.00  per  year,  and  for  each  of  the  other  memberB  thereof 
$2500.00,  payable  in  equal  monthlj'  installmeots.  The  board  may 
appoint  a  secretary  at  a  salary  not  to  exceed  $2000,00  a  year.  And 
may  appoint  such  other  clerical  and  other  assistants  as  may  be 
necessary  to  properly  administer  this  act.  It  shall  also  be  allowed 
an  annual  sum,  tbe  amount  to  be  determined  by  the  Le^slature,  for 
clerical  and  other  services,  office  equipment,  traveling  and  all  other 
necessary  expenses.  The  board  shall  be  provided  suitable  offices  in 
the  Capitol  or  some  convenient  building  in  the  city  of  Austin  where 
its  records  shall  be  kept. 

The  members  of  said  board,  or  any  employe  thereof,  shall  have 
the  right  to  travel  upon  free  railroad  transportation  in  the  prosecu- 
tion of  the  duties  of  their  respective  offie'es  in  the  State  of  Texas 
without  violating  any  provision  of  the  anti-pass  laws  of  this  State, 
and  any  railroad  company  issuing  such  transportation  shall  not  he 
deemed  nor  held  to  have  violated  any  law  of  this  State  by  reason 
thereof. 

Section  4.  Tbe  board  may  make  rules  not  inconsistent  with  this 
act  for  carrying  out  and  enforcing  its  provisions,  and  may  require 
any  employe  claiming  to  have  sustained  injury  to  submit  himself 
for  examination  before  such  board  or  some  one  acting  under  its  au- 
thority at  some  reasonable  time  and  place  within  the  State,  and  as 
often  as  may  be  reasonably  ordered  by  the  board  to  a  physician  or 
physicians  authorized  to  practice  under  the  laws  of  this  State.  If  the 
employe  or  the  association  requests,  he  or  it  shall  be  entitled  to  have 
a  physician  or  physicians  of  his  or  its  own  selection  present  to  par- 
ticipate in  such  examination.  Refusal  of  the  employe  to  submit  to 
such  examination  shall  deprive  him  of  his  right  to  compensation 
during  the  continuance  of  such  refusal.  When  a  right  to  compen- 
sation is  thus  suspended  no  compensation  shall  be  payable  in  re- 
spect to  the  period  of  suspension.  If  any  employe  shall  persist  in 
insanitary  or  injurious  practices  which  tend  to  either  imperil  or  re- 
tard his  recovery,  or  shall  refuse  to  submit  to  such  medical  or  surg- 
ical treatment  as  is  reasonably  essential  to  promote  his  recovery, 
the  board  may  in  its  discretion  order  or  direct  the  association  to 
reduce  or  suspend  the  compensation  of  any  such  injured  employe. 
No  compensation  shall  be  reduced  or  suspended  under  the  terms  of 
this  section  without  reasonable  notice  to  the  employe  and  an  oppor- 
tunity to  be  beard. 

The  association  shall  have  the  privilege  of  having  any  injured 
employe  examined  hy  a  physician  or  physicians  of  its  own  selection, 
at  reasonable  times,  at  a  place  or  places  suitable  to  the  condition  of 
the  injured  employe  and  convenient,  and  accessible  to  him:  pro- 
vided, however,  that  the  association  shall  pay  for  such  examination 
and  the  reasonable  expense  incident  to  the  injured  employe  in  snb- 
mitting  thereto ;  and  provided,  further,  that  the  injured  employe 


LIFE   INSURANCE  467 

shall  have  the  privilege  to  have  a  physician  or  physicians  of  hie  owu 
selection,  at  the  expense  of  such  injured  employe,  present  to  par- 
ticipate in  such  examination. 

Process  and  procedure  shall  fee  as  summary  as  may  be  underthis 
act.  The  board  or  any  member  thereof  shall  have  power  to  sub- 
poena witnesses,  administer  oaths,  inquire  into  matters  of  fact,  and 
to  examine  such  parts  of  the  books  and  records  of  the  parties  to  a 
proceeding  as  relate  to  questions  in  dispute.  All  rulings  and  de- 
cisions of  the  board  relating  to  disputed  claims  shall  be  upon  ques- 
tions of  fact  and  In  accord  with  the  provisions  of  this  act. 

Section  4a.  Unless  the  association  or  subscriber  have  notice  of 
the  injury,  no  proceeding  for  compensation  for  injury  under  this 
act  shall  be  maintained  unless  a  notice  of  the  injury  shall  have  been 
given  to  the  association  or  subscriber  within  thirty  (30)  days  after 
the  happening  thereof,  and  unless  a  claim  for  compensation  with  re- 
spect to  such  injury  shall  have  been  made  within  six  (6)  months 
after  the  occurrence  of  same ;  or,  in  ease  of  death  of  the  employe  or 
in  the  event  of  his  physical  or  mental  incapacity  within  six  (6) 
months  after  the  death  or  the  removal  of  such  physical  or  mental 
incapacity.  Provided  that  for  good  cause  the  board  may,  in  meri- 
torious cases,  waive  the  strict  compliance  with  the  foregoing  limi- 
tations as  to  notice,  and  the  filing  the  claim  before  the  board. 

Section  5.  All  questions  arising  under  this  act,  if  not  settled  by 
agreement  o£  the  parties  interested 'therein  and  within  the  terms  and 
provisions  of  this  act,  shall,  except  as  otherwise  provided,  be  deter- 
mined by  the  board.  Any  interested  party  who  is  not  willing  and 
does,  not  consent  to  abide  by  the  final  ruling  and  decision  of  said 
board  shall  within  twenty  days  after  the  rendition  of  said  final 
ruling  and  decision  by  said  board  give  notice  to  the  adverse  party 
and  to  the  board  that  he  will  not  abide  by  said  final  ruling  and  de- 
,  cision.  And  he  shall  within  twenty  days  after  giving  such  notice 
bring  suit  in  some  court  of  competent  jurisdiction  in  the  county 
where  the  injury  occurred  to  set  aside  said  final  ruling  and  decision 
and  said  board  shall  proceed  no  further  toward  the  adjustment  of 
sueh  claim,  other  than  as  hereinafter  provided;  provided,  however, 
that  whenever  such  suit  is  brought,  the  rights  and  liability  of  the 
parties  thereto  shall  be  determined  by  the  provisions  of  this  act, 
and  the  suit  of  the  injured  employe  or  person  suing  on  account  of 
the  death  of  such  employe  shall  be  against  the  association  if  the 
employer  of  such  injured  or  deceased  employe  at  the  time  of  such 
injury  or  death  was  a  subscriber  as  defined  in  this  act.  If  the  final 
order  of  the  board  is  against  the  association  then  the  association  and 
not  the  employer  shall  bring  suit  to  set  aside  said  final  ruling  and 
decision  of  the  board,  if  it  so  desires,  and  the  court  shall  in  either 
event  determine  the  issues  in  sueh  cause,  instead  of  the  board,  upon 
trial  denovo  and  the  burden  of  proof  shall  be  upon  the  party  claim- 
ing compensation.    In  ease  of  recovery  the  same  shall  not  exceed  the 
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maximum  compens&tioD  allowed  nnder  the  provisions  of  this  act.  If 
any  party  to  any  such  final  ruling  and  decision  of  the  board,  after 
having  given  notice  as  above  provided,  fails  within  said  twenty  days 
to  institute  and  proaeonte  a  suit  to  set  the  same  aside,  then  said  final 
ruling  and  decision  shall  be  binding  upon  all  parties  thereto,  and, 
if  the  same  is  against  the  association,  it  shall  at  once  comply  with 
such  final  ruling  and  decision,  and  failing  to  do  so  the  board  shall 
certify  that  fact  to  the  Commissioner  of  Insurance  and  Banking, 
and  such  certificate  shall  be  sufficient  cause  to  justify  said  Commis- 
sioner of  Insurance  and  Banking  to  revoke  or  forfeit  the  license  or 
permit  of  such  association  to  do  business  in  Texas. 

Section  5a.  In  all  cases  where  the  board  shall  make  a  final  order, 
ruling  or  decision  as  provided  in  the  foregoing  Section  5  hereof, 
and  against  the  association,  and  the  association  shall  fail  and  refuse 
to  obey  or  comply  \yith  the  same  and  shall  fail  or  refuse  to  bring 
suit  to  set  the  same  aside  as  in  said  Section  5  is  provided,  then  in 
that  event,  the  claimant  in  addition  to  the  rights  and  remedies 
given  him  and  the  board  in  said  Section  5  may  bring  suit  in  some 
court  of  competent  jurisdiction  where  the  injury  occurred,  upon 
said  order,  ruling  or  decision,  and  if  he  secures  a  judgment  in  said 
court  sustaining  such  order,  ruling  or  decision  in  whole  or  in  part, 
he  shall  also  be  entitled  to  recover  the  further  sum  of  twelve  per 
cent  as  damages  upon  the  amobnt  of  compensation  so  recovered  in 
said  judgment,  together  with  a  reasonable  attorney's  fee  for  the 
prosecution  and  collection  of  such  claim. 

It  is  further  provided  that  where  the  board  has  made  an  award 
against  an  association  requiring  the  payment  to  an  injured  em- 
ploye or  his  beneficiaries  of  any  weekly  or  monthly  payments, 
under  the  terms  of  this  act,  and  such  association  should  thereafter 
fail  or  refuse,  without  justifiable  cause,  to  continue  to  make  said 
payments  promptly  as  they  mature,  then  the  said  injured  em- 
ploye or  his  beneficiaries,  in  case  of  his  death,  shall  have  the  right 
to  mature  the  entire  claim  and  to  institute  suit  thereon  in  any 
court  of  competent  jurisdiction  where  the  injury  occurred  to  col- 
lect the  full  amount  thereof,  together  with  twelve  per  cent  penal- 
ties and  attorney's  fees,  as  provided  for  in  the  foregoing  paragraph 
of  this  section.  Suit  may  be  brought  under  the  provisions  of  this 
section  of  the  act,  either  in  the  county  where  the  accident  occurred, 
or  in  any  county  where  the  claimants  reside,  or  where  one  or  more 
of  such  claimants  may  have  his  place  of  residence  at  the  time  of 
the  institution  of  the  suit. 

Section  6.  If  any  subscriber  to  this  act  with  the  purpose  and 
intention  of  avoiding  any  liability  imposed  by  the  terms  of  the 
act  sublets,  the  whole  or  any  part  of  the  work  to  be  performed  or 
done  by  said  subscriber  to  any  sub-contractor,  then  in  the  event 
any  employe  of  such  sub -con  tractor  sustains  an  injury  in  the  course 
of  his  employment  he  shall  be  deemed  to  be  and  taken  for  all  pur- 
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poses  of  this  act  to  be  the  employe  of  the  subscriber,  aod  in  addi- 
tion thereto  such  employe  shall  have  an  independent  right  of  ac- 
tion against  such  sub-contractor,  which  shall  in  no  way  be  affected 
by  any  compensation  to  be  received  by  him  under  the  terms  and 
provisions  of  this  act. 

Section  6a.  Wbere  the  injury  for  which  compensation  is  pay- 
able under  this  act  was  caused  under  circumstances  creating  a 
legal  liability  in  some  person  other  than  the  subscriber  to  pay 
damages  in  respect  thereof,  the  employe  may  at  his  option  proceed 
either  at  law  against  that  person  to  recover  damages  or  against 
the  association  for  compensation  under  this  act,  but  not  against 
both,  and  if  he  elects  to  proceed  at  law  against  the  person  other 
than  the  subscriber,  then  he  shall  not  be  entitled  to  compensation 
under  the  provisions  of  this  act;  if  compensation  be  claimed  under 
this  act  by  the  injured  employe  or  his  legal  beneficiaries,  then  the 
association  shall  be  subrogated  to  the  rights  of  the  injured  employe 
in  80  far  as  may  be  necessary  and  may  enforce  in  the  name  of  the 
injured  employe  or  of  his  legal  beneficiaries  or  in  its  own  name 
and  for  the  joint  use  and  benefit  of  said  employe  or  beneficiaries 
and  the  association  the  liability  of  said  other  person,  and  in  case 
the  association  recovers  a  sum  greater  than  that  paid  or  assumed 
by  the  association  to  the  employe  or  his  legal  benefieiaries,  to- 
gether with  a  reasonable  cost  of  enforcing  such  liability,  which 
shall  be  determined  by  the  court  trying  the  case,  then  out  of  the 
snm  so  recovered  the  association  shall  reimburse  itself  and  pay 
said  cost  and  the  excess  so  recovered  shall  be  paid  to  the  injured 
employe  or  his  beneficiaries.  The  association  shall  not-  have  the 
right  to  adjust  or  compromise  such  liability  against  such  third 
person  without  notice  to  the  injured  employe  or  his  beneficiaries, 
and  the  approval  of  the  board,  upon  a  hearing  thereof. 

Section  7.  Every  subscriber  shall  hereafter  keep  a  recoj-d  of  all 
injuries,  fatal  or  otherwise,  sustained  by  his  employes  in  the  course 
of  their  employment.  Within  eight  days  after  the  occurrence  of 
an  accident  resulting  in  an  injury  to  an  employe,  causing  his  ab- 
sence from  work  for  more  than  one  day,  a  report  thereof  shall  be 
made  in  writing  to  the  board  on  blanks  to  be  procured  from  the 
hoard  for  that  purpose.  Upon  the  termination  of  the  incapacity  of 
the  injured  employe,  or  if  such  incapacity  extends  beyond  a  period 
of  sixty  days,  the  subscriber  shall  make  a  supplemental  report 
upon  blanks  to  be  procured  for  that  purpose.  The  said  report  shall 
■contain  the  name  and  natnre  of  the  business  of  the  employer,  the 
location  of  the  establishment,  the  name,  age,  sex  and  occupation 
of  the  injured  employe  and  the  character  of  work  in  which  he  was 
engaged  at  the  time  of  the  injurj-,  and  shall  state  the  date  and 
hour  of  receiving  such  injury  and  the  nature  and  cause  of  the  in- 
jury, and  such  other  information  as  the  board  may  require.  An.v 
cmplover  willfullv   failing   or  refusing  to   make   any  such   report 
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within  the  time  lierein  provided,  or  willfully  failiug  or  refusing  to 
give  said  board  any  information  demanded  by  said  board  relating 
to  any  injury  to  any  employe,  which  information  is  in  the  posses- 
sion of  or  can  be  ascertained  by  the  employer  by  the  use  of  reason- 
able diligence,  shall  be  liable  for  and  shall  pay  to  the  State  of 
Texas  a  penalty  of  not  more  than  one  thousand  dollars  for  each 
and  every  offense,  the  same  to  be  recovered  in  a  suit  to  be  insti- 
tuted and  prosecuted  in  Travis  county  by  the  Attorney  General 
or  by  the  district  or  county  attorney  under  his  direction  in  a 
district  court  thereof.  '   ,  ■ 

Section  8.  A  majority  of  the  board  shall  constitute  a  quorum  to 
transact  business,  and  the  act  or  decision  of  any  two  members  of 
the  board  shall  be  held  the  act  or  decision  of  the  board,  except  as 
otherwise  herein  specifleally  provided.  No  vacancy  shall  impair 
the  right  of  the  remaining  member  or  members  of  the  board  to 
exercise  all  the  powers  of  the  board.  The  board  shall  provide  it- 
self with  a  seal  for  the  authentication  of  its  orders,  awards  or 
proceedings  on  which  shall  be  inscribed  the  words  "Industrial 
Accident  Board,  State  of  Texas,  Official  Seal."  And  any  order, 
award  or  proceeding  of  said  board  when  duly  attested  and  sealed 
by  the  board  or  its  secretary  shall  be  admissible  as  evidence  of 
the  act  of  said  board  in  any  court  of  this  State. 

Section  9.  Upon  the  written  request  and  payment  of  the  fees 
therefor,  which  toes  shall  be  the  same  as  those  charged  for  similar 
services  in  the  Secretary  of  State's  office,  the  board  shall  furnish 
to  any  person  entitled  thereto  a  certified  copy  of  any  order,  award, 
decision  or  paper  on  file  in  the  office  of  said  hoard,  and  the  fees  so 
received  for  such  copies  shall  be  covered  into  the  Treasury  of  the 
State  of  Texas  into  the  fund  for  assistant  clerical  hire  in  the  de- 
partment of  the  Industrial  Accident  Board,  and  so  much  thereof 
as  may  be  necessary  may  be  used  by  said  department  upon  proper 
voucher  therefor  to  pay  the  necessary  clerks  to  make  such  copies, 
and  any  excess  that  may  exist  at  the  end  of  any  fiscal  year  in  such 
fund  shall  lapse  into  the  general  revenue  fund  of  this  State,  and 
no  fee  or  salary  shall  be  paid  to  any  clerk  or  other  person  in  said 
department  for  making  such  copies  in  excess  of  the  fees  charged 
for  such  copies. 

Section  10.  Said  board  or  any  member  thereof  may  hold  hear- 
ings or  take  testimony  or  make  investigations  at  any  point  within 
the  State  of  Texas,  reporting  the  result  thereof,  if  the  same  is  made 
by  one  member,  to  the  board,  or  it  can  employ  or  use  the  assistance* 
of  an  inspector  or  adjuster  for  the  purpose  of  adjusting  and  set- 
tling claims  for  compensation  or  developing  the  facts  relating  to 
any  claim  for  compensation. 

Section  11.  When  the  association  suspends  or  stops  payment  of 
compensation,  it  shall  immediately  notify  the  board  of  that  fact, 
giving  to  said  board  the  name,  number  and  style  of  the  claim,  the 
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amount  paid  thereoD,  the  date  of  the  suspension  or  stopping  of 
payment  thereon  and  the  reason  for  Buch  Buspenaion  or  Btopping 
of  payment  of  compenBation. 

Section  12.  The  board  upon  application  of  either  party  may,  in 
its  discretion,  having  regard  to  the  welfare  of  the  employe  and  the 
convenience  of  the  association,  authorize  compensation  to  be  paid 
monthly  or  quarterly. 

In  any  ease  where  the  liability  of  the  association  or  the  extent  of 
the  injury  of  the  employe  is  uncertain,  indefinite  or  incapable  of  be- 
ing satisfactorily  established  the  board  may  approve  any  com- 
promise, adjustment,  settlement  or  commutation  thereof  made  be- 
tween the  parties. 

Part  III 
The  Texas  Emplojrers'  loanrance  Associataon 

Section  1.  The  "Texas  Employers'  Insurance  Association"  is 
hereby  created,  a  body  corporate  with  the  powers  provided  in  this 
act  and  with  all  the  general  corporate  powers  incident  thereto. 

Section  2.  The  Governor  shall  appoint  a  board  of  directors  or 
the  association  consisting  of  twelve  members,  who  shall  serve  for 
a  term  of  one  year  or  until  their  successors  are  elected  by  ballot 
by  the  subscribers  at  such  time  and  for  such  term  as  the  by-laws 
shall  provide ;  provided  that  at  any  annual  meeting  of  subscribers 
the  number  of  directors  may  be  increased  or  decreased  by  resolu- 
tion duly  recorded  in  the  minutes  of  such  meeting. 

Section  3.  Until  the  first  meeting  of  the  subscribers,  the  board 
of  directors  shall  have  and  exercise  all  the  powers  of  the  silb- 
scribers  and  may  adopt  by-laws,  not  inconsistent '  with  the  pro- 
visions of  this  aet,  which  shall  be  in  effect  until  amended  or  re- 
pealed by  the  subscribers. 

Section  4.  The  board  of  directors  shall  immediately  choose  by 
ballot  a  president,  who  shall  be  a  member  of  the  board,  a  secretary, 
a  treasurer,  and  Bueh  other  officials  as  the  by-laws  may  provide. 

Section  5.  Seven  or  more  of  the  directors  shall  constitute  a 
quorutff  for  the  transaction  of  busineBs.  Vacancies  in  any  office 
may  be  filled  in  such  manner  as  the  by-laws  shall  provide. 

Section  5a.  The  board  of  directors  may  appoint  an  executive 
committee  which  may  have  and  exercise  all  of  the  powers  of  the 
board  of  directors  except  when  the  board  is  in  session. 

Section  6.  Any  employer  of  labor  in  this  State  may  become  a 
subscriber  except  as  provided  in  Section  2,  Part  I,  of  this  act. 

Section  7.  The  board  of  directors  shall,  within  thirty  days  of 
the  subscription  of  twenty-five  employers,  call  the  first  meeting  of 
the  subscribers  by  a  notice  in  writing  mailed  to  each  subscriber  at 
his  residence  or  place  of  business  not  less  than  ten  days  before  the 
date  fixed  for  the  meeting. 

Section  8.     In  any  meeting  of  the  subscribers  each  subscriber 
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ahall  have  one  vote,  and  if  a  subscriber  has  500  employes  to  whom 
the  association  is  bound  to  pay  compensation  he  shall  be  entitled 
to  two  votes  and  he  shall  be  entitled  to  one  additional  vote  for 
each  additional  500  employes  to  whom  the  association  is  bound  to 
pay  compensation,  but  no  subscriber  shall  east,  by  his  own  right 
or  hy  right  of  proxy,  more  than  20  votes. 

Section  9.  No  policies  shall  be  issued  by  the  association  until 
not  less  than  50  members  have  subscribed,  who  have  not  less  than 
2,000  employes  to  whom  the  association  may  be  bound  to  pay  com- 
pensation. 

Section  10.  No  policies  shall  be  issued  by  the  association  until 
a  list  of  the  subscribers  with  the  number  of  employes  of  each,  to- 
gether with  such  information  as  the  Commissioner  of  Insurance  and 
Banking  may  require,  shall  have  been  filed  with  the  Department  of 
Insurance  and  Banking,  nor  until  the  president  and  secretary  ot 
the  association  shall  have  certified  under  oath  that  every  subscrip- 
tion on  the  list  so  filed  is  genuine  and  made  with  an  agreement 
with  each  subscriber  that  he  will  take  the  policy  so  subscribed 
for  by  liim  within  thirty  days  of  the  granting  of  a  license  to  the 
association  by  the  Commissioner  of  Insurance  and  Banking  to  issue 
policies. 

Section  11.  If  the  number  of  subscribers  falls  below  fifty,  or  the 
number  of  employes  to  whom  the  association  may  be  bound  to  pay 
compensation  falls  below  2,000,  no  further  policies  shall  be  issued 
until  other  employers  have  subscribed  who,  together  with  existing 
subscribers,  amount  to  not  less  than  fifty,  who  have  not  less  than 
2,000  employes  to  whom  the  associi^tion  may  be  bound  to  pay  com- 
pensation,  said  subscriptions  to  be  subject  to  the  provisions  of  the 
preceding  section. 

Section  12.  Upon  the  filing  of  the  certificates  provided  for  in 
the  two  preceding  sections,  the  Commissioner  of  Insurance  and 
Bairiiing  shall  make  snch  investigations  as  he  may  deem  proper 
and,  if  his  findings  warrant  it,  grant  a  license  to  the  association  to 
issue  policies. 

Section  13.  The  board  of  directors  may  distribute  the  subscrib- 
ers into  groups  for  the  purpose  of  segregating  the  experience  of 
each  such  group  as  to  premiums  and  losses,  and  for  the  purpose  of 
determining  dividends  payable  to  and  assessments  payable  br  the 
subscribers  within  each  group,  but  for  the  purpose  of  determining 
the  solvency  of  the  association  the  funds  of  the  association  shall  be 
deemed  one  and  indivisible.  The  hoard  of  directors  shall  have 
power  to  re-arrangp  any  of  the  groups  by  withdrawing  any  mih- 
'  scriber  and  transferring  him  wholly  or  in  part  to  any  group  and 
to  set  up  new  groups  at  its  discretion. 

Section  14.  The  association  may,  in  its  by-laws  and  policies,  fix 
the  limit  of  liability  of  the  subscribers  for  the  payment  of  assess- 
ments hereinafter  provided  for,  but  such  limit  of  liability  of  the 
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subecribers  shall  not,  except  by  special  agreement  in  writing  be- 
tween the  association  and  subscriber,  be  fixed  at  an  amount  greater 
than  an  amount  equal  to  and  in  addition  to  an  annual  premium. 

Section  15.  If  the  association,  at  the  end  of  any  calendar  year, 
is  not  possessed  of  admitted  assets  in  excess  of  unearned  premiums 
sufficient  for  the  payment  of  its  incurred  losses  and  expenses,  it 
shall  make  an  assessment  for  the  amount  needed  to  pay  such  losses 
and  expenses,  first  upon  the  subscribers  within  each  group  whose 
earned  premiums  compared  with  its  incurred  losses  and  expenses 
shows  a  deficiency  for  the  group,  and  second,  only  upon  the  sub- 
scribers within  each  group  whose  earned  premiums  compared  with 
its  incurred  losses  and  expenses  shows  a  surplus,  and  in  no  event 
shall  it  make  an  assessment  for  any  aggregate  amount  more  than  is 
needed  to  pay  losses  and  expenses.  Every  subscriber  shaU,  in  ac- 
cordance with  the  law  and  his  contract,  pay  his  proportionate  part 
of  any  assessment  which  may  be  levied  by  the  association  on  ac- 
count of  losses  and  expenses  incurred  during  any  calendar  year 
while  he  is  a  subscriber. 

Section  16.  The  board  of  directors  may  by  vote  from  time  to 
time  fix  the  amount  to  be  paid  as  dividends  on  the  policies  in  force 
during  each  calendar  year  after  retaining  sums  sufBcient  to  pay  all 
compensation  which  may  be  payable  on  account  of  injuries  sus- 
tained and  expenses  incurred  during  the  calendar  year.  Dividends 
and  assessments  shall  be  fixed  by  and  for  groups,  but  the  entire 
assets  of  the  association,  including  the  liability  of  the  subscriber  to 
assessment  within  the  limits  fixed  by  the  by-laws  or  by  special 
agreement  in  writing  as  authorized,  shall  be  subject  to  the  pay- 
ment of  any  approved  claim  for  compensation  against  the  asso- 
ciation. 

Section  16a.  "Whenever  the  association  shall  have  accumulated  at 
the  end  of  any  calendar  year  an  admitted  surplus  in  excess  of  in- 
curred losses,  expenses  and  unearned  premiums  amounting  to  the 
sum  of  two  hundred  thousand  dollars,  the  liability  of  its  members 
to  assessment  shall  be  suspended  during  the  ensuing  calendar  year, 
or  for  such  further  period  as  the  association  shall  maintain  unim- 
paired such  surplus  of  two  hundred  thousand  dollars  or  more,  and 
the  certificate  of  the  Commissioner  of  Insurance  and  Banking,  after 
an  examination  and  report,  shall  be  conclusive  evidence  as  to  the 
fact  in  any  proceeding  in  which  the  fact  may  be  an  issue. 

Section  16b.  Whenever  by  reason  of  having  qualified  under  Sec- 
tion 16a,  Part  III,  to  issue  policies  which  are  not  subject  to  assess- 
ment, the  association  may  issue  policies  which  will  not  entitle  the 
holder  to  participate  in  any  distribution  or  surplus. 

Section  16c.  The  board  of  directors  shall  determine  hazards  by 
classes,  and  fix  the  rates  of  premium  which  shall  be  applicable  to 
the  pay  roll  in  each  of  such  classes  at  the  lowest  possible  rate  con- 
sistent with  the  maintenance  of  solvency  and  the  creation  of  ade- 
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quate  reserves  and  a  reasonable  surplus,  and  for  such  purpose  may 
adopt  a  system  of  schedule  and  experience  rating  in  such  a  man- 
ner as  to  take  account  of  the  peculiar  hazard  of  each  individual  risk. 

Section  17.  Any  proposed  rate  of  premium,  assessment  or  divi- 
dend or  any  distribution  of  subscribers  shall  not  take  effect  until 
approved  by  the  Commissiooer  of  Insurance  and  Banking  after 
such  investigation  as  he  may  deem  necessary. 
,  Section  18.  The  association  shall  make  and  enforce  reasonable 
rules  for  the  prevention  of  injuries  on  the  premises  of  subscribers 
and  for  this  purpose  the  inspector  of  the  association  or  of  the  board 
shall  have  free  access  to  all  such  premises  during  regular  working 
hours.  Any  subscriber  aggrieved  by  such  nile  or  regulation  may 
petition  the  board  for  a  review  and  it  may  affirm,  amend  or  annul 
the  rule  or  regulation. 

Section  18a,  Whenever  any  employer  of  labor  in  this  State  be- 
comes a  subscriber  to  this  act,  he  shall  immediately  notify  the  board 
of  such  fact,  stating  in  such  notice  his  name,  place  of  business, 
character  of  the  business,  approximate  number  of  employes,  es- 
timated amount  of  his  pay  roll  and  the  name  of  the  insurance  com- 
pany carrying  his  insurance,  the  date  of  issuing  the  policy  and  the 
date  when  the  same  will  expire,  and  whenever  any  policy  is  re- 
newed that  fact  shall  be  made  known  to  the  board  and  the  notice 
thereof  shall  contain  the  above  facts.  The  association  shall  also 
report  the  same  to  the  board,  giving  the  name  of  the  employer, 
place  of  business,  character  of  the  business,  approximate  number 
of  employes,  estimated  amount  of  pay  roll,  date  of  issuance  and 
date  of  expiration  of  said  policy.  Any  employer  or  association 
willfully  failing  or  refusing  to  make  any  such  report  shall  be  liable 
for  and  shall  pay  to  the  State  of  Texas  a  penalty  of  not  more  than 
one  thousand  dollars  ($1,000.00)  for  each  and  every  offense,  the 
same  to  be  recovered  in  a  suit  to  be  instituted  and  prosecuted  in 
Travis  Coiuity  by  the  Attorney  General  or  by  the  district  or  county 
attorney  under  his  direction  in  the  district  court  thereof. 

Section  19.  Every  subscriber  shall,  as  soon  as  he  secures  a 
policy,  give  notice  in  writing  or  print,  or  in  such  manner  or  way 
as  may  be  directed  or  approved  by  the  board,  to  all  persons  under 
contract  of  hire  with  him  that  he  has  provided  for  payment  of 
compensation  for  injuries  with  the  association. 

Section  20.  Every  subscriber  shall,  after  receiving  a  policy,  give 
notice  in  writing  or  print,  or  in  such  manner  or  way  as  may  be 
directed  or  approved  by  the  board  to  all  persons  with  whom  he  is 
about  to  enter  into  a  contract  of  hire  that  he  has  provided  for 
payment  of  compensation  for  injuries  by  the  association.  If  any 
employer  ceases  to  be  a  subscriber,  he  shall  on  or  before  the  date 
on  which  his  policy  expires,  give  notice  to  that  effect  in  writing 
or  print  or  in  such  other  manner  or  way  as  the  board  may  direct 
or  approve  to  all  persons  under  contract  of  hire  with  him.    In  case 


LIFE   INSURANCE  475 

of  the  renewal  of  hia  policy  no  notice  shall  be  required  under  this 
act.    He  shall  file  a  copy  of  said  notice  with  the  board. 

Section  21.  If  a  subscriber  who  has  complied  with  all  the  rules, 
regulations  and  (jemands  of  the  association  is  required  by  any 
judgment  of  a  court  at  law  to  pay  any  employe  any  damages  actual 
or  exemplary,  on  account  of  any  personal  injury  sustained  by  such 
employe  in  the  course  of  his  employment  during  the  period  of  sub- 
scription, the  association  shall  pay  to  the  subscriber  the  full  amount 
of  the  judgment  and  the  cost  assessed  therewith,  if  the  subscriber 
shall  have  given  the  association  notice  of  the  bringing  of  the  action 
upon  which  the  judgment  was  recovered  and  an  opportunity  to  ap- 
pear and  defend  same  in  his  or  its  name. 

Section  22.  The  corporate  powers  of  the  association  shall  not 
expire  because  of  failure  to  issue  policies  or  to  make  insurance. 

Section  23.  The  association  shall  set  up  and  maintain  reserves 
adequate  to  meet  anticipated  losses  and  carry  all  claims  to  ma- 
turity and  policies  to  termination,  which  reserves  shall  be  computed 
in  accordance  with  such  rules  as  shall  be  approved  by  the  Commis- 
sioner of  Insnrance  and  Banking. 

Part  IV. 
Definitions 
.  Section  1.    The  following  words  and  phrases  as  used  in  this  act 
shall,  unless  a  different  meaning  is  plainly  required  by  the  con- 
text, have  the  following  meanings,  respectively  t 

"Employer"  shall  mean  any  person,  firm,  partnership,  associa- 
tion of  persons  or  corporations  or  their  legal  representatives  that 
makes  contracts  of  hire. 

"Employe"  shall  mean  every  person  in  the  service  of  another 
under  any  contract  of  hire,  expressed  or  implied,  oral  or  written, 
except  masters  of  or  seamen  on  vessels  engaged  in  interstate  or  for- 
eign commerce,  and  except  one  whose  employment  is  not  in  the 
usual  course  of  trade,  business,  profession  or  occupation  of  his' 
employer. 

The  words  "legal  bene6ciaries"  as  used  in  this  act  shall  mean  the 
relatives  named  in  Section  8a,  Part  I,  of  this  aet.  "Association 
shall  mean  the  "Texas  Employers'  Insurance  Association"  or  any 
other  insurance  company  authorized  under  this  act  to  insure  the 
payment  of  compensation  to  injured  employes  or  to  the  beneficiaries 
of  deceased  employes, 

"Subscriber"  shall  mean  any  employe  who  has  become  a  mem- 
ber of  the  association  by  paying  the  required  premium ;  provided 
that  the  association  holds  a  license  issued  by  the  Commissioner  of 
Insurance  and  Banking,  as  provided  for  in  Section  12,  Part  ITT,  of 
this  act. 

"Average  weekly  wages"  shall  mean: 

1.  If  the  injured  employe  shall  have  worked  in  the  employment 
in  which  he  was  working  at  the  time  of  the  injury,  whether  for 
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the  same  employer  or  not,  substantially  the  whole  of  the  year  im- 
jnediately  preceding  the  injury,  his  average  annual  wages  shall 
consist  of  three  hundred  times  the  average  daily  wage  or  salary 
which  he  shall  have  earned  in  such  employmeti^  during  the  days 
when  so  employed. 

2.  If  the  injured  employe  shall  not  have  worked  in  such  employ- 
ment during  substantially  the  whole  of  the  year,  his  average  annual 
wages  shall  consist  of  three  hundred  times  the  average  daily  wage 
or  salary  which  an  employe  of  the  same  class  working  substantially 
the  whole  of  such  immediately  preceding  year  in  the  same  or  in  a 
similar  employment  in  the  same  or  a  neighboring  place,  shall  have 
earned  in  such  employment  during  the  days  when  so  employed. 

3.  When  by  reason  of  the  shortness  of  the  time  of  the  employ- 
ment of  the  employe,  or  other  employe  engaged  in  the  same  class 
of  work  in  the  manner  and  for  the  length  of  time  specified  in  the 
above  sub-sections  1  and  2,  or  other  good  and  sufficient  reasons,  it 
is  impracticable  to  compute  the  average  weekly  wages  as  above 
defined,  it  shall  be  computed  by  the  board  in  any  manner  which 
may  seem  just  and  fair  to  both  parties. 

4.  Said  wages  shall  include  the  market  value  of  board,  lodging, 
laundry,  fuel,  and  other  advantage  which  can  be  estimated  in 
money,  which  the  employe  receives  from  the  employer  as  part  of 
his  remuneration.  Any  sums,  however,  which  the  employer  has 
paid  to  the  employe  to  cover  any  special  expenses  entailed  on  him 
by  the  act  of  his  employment  shall  not  be  included. 

5.  The  average  weekly  wages  of  an  employe  shall  be  one- 
fifty-second  (1/52)  part  of  the  average  annual  wages. 

The  terms  "injury"  or  "personal  injury,"  as  used  in  this  act, 
shall  be  construed  to  mean  damage  or  barm  to  the  physical  struc- 
ture of  the  body  and  such  diseases  or  infection  as  naturally  re- 
sult therefrom. 

The  term  "injury  sustained  in  the  course  of  employment,"  as 
used  in  this  act,  shall  not  include: 

1.  An  injury  caused  by  the  act  of  God,  unless  the  employe  is 
at  the  time  engaged  in  the  performance  of  duties  that  subject  him 
to  a  greater  hazard  from  the  act  of  God  responsible  for  the  in- 
jury than  ordinarily  applies  to  the  general  public. 

2.  An  injury  caused  by  an  act  of  a  third  person  intended  to 
injure  the  employe  because  of  reasons  personal  to  him  and  not 
directed  against  him  as  an  employe,  or  because  of  his  employment. 

3.  An  injury  received  while  in  a  state  of  intoxication. 

4.  An  injury  caused  by  the  employe's  willful  intention  and  at- 
tempt to  injure  himself,  or  to  unlawfully  injure  some  other  per- 
son, but  shall  include  all  other  injurips  of  every  kind  and  charac- 
ter having  to  do  with  and  originating  in  the  work,  business,  trade 
or  profession  of  the  employer  received  by  an  employe  while  en- 
gaged in  or  about  the  furtherance  of  the  affairs  or  business  of 
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his  employer  whether  upon  the  employer's  premises  or  elsewhere. 

Section  la.  The  president,  vice-president  or  vice-presidents,  sec- 
retary or  other  officers  thereof  provided  in  its  charter  or  by-laws 
and  the  directors  of  any  corporation  which  is  a  subscriber  to  this 
act  shall  not  be  deemed  or  held  to  be  an  employe  within  the  mean- 
ing  of  that  term  as  defined  in  the  preceding  section  hereof. 

Section  2.  Any  insurance  company  which  term  shall  include 
mutual  and  reciprocal  companies,  lawfully  transacting  a  liability 
or  accident  business  in  this  State  shall  have  the  same  right  to 
insure  the  liability  and  pay  the  compensation  provided  for  in 
Part  I  of  this  act,  and  when  such  company  issues  a  policy  con- 
ditioned to  pay  such  compensation,  the  holder  of  such  said  policy 
sball  be  regarded  as  a  subscriber  so  far  as  applicable  under  this 
act,  and  when  such,  company  insures  such  payment  of  compensatioD 
it  shall  be  subject  to  the  provisions  of  Parts  I,  II,  and  IV  and  of 
Sections  10,  17,  18a,  and  21  of  Part  III  of  this  act,  and  shall  file 
with  the  Commissioner  of  Insurance  and  Banking  its  classification 
of  hazards  with  the  rates  of  premium  respectively  applicable  to 
each,  none  of  which  shall  take  effect  until  the  Commissioner  of 
Insurance  and  Banking  has  approved  same  as  adequate  to  the  r^ks 
to  which  they  respectively  apply  and  not  less  than  charged  By  the 
association,  and  such  company  may  have  and  exercise  all  of  the 
rights  and  powers  conferred  by  this  act  on  the  association  created 
hereby,  but  such  rights  and  powers  shall  not  be  exercised  by  a 
mutual  or  reciprocal  organization  unless  such  organization  has  at 
least  fifty  subscribers  who  have  not  less  than  2,000  employes. 

Section  3.  Any  subscriber  who  has  paid  a  premium  as  provided 
in  Section  I,  Part  IV,  of  this  act  may  upon  application  to  the 
board  and  to  the  association  and  after  a  showing  satisfactory  to 
the  board  that  he  has  notified  all  of  his  employes  .in  such  manner 
as  may  be  reqnired  by  the  board  cease  to  be  a  subscriber  and  be 
entitled  to  a  refund  of  the  unearned  portion  of  his  premium,  sub- 
ject, however,  to  any  rule  approved  by  the  Commissioner  of  In- 
surance and  Banking  as  to  the  minimum  premiums  or  short  rate 
cancellation. 

Section  3a.  Any  subscriber  who  shall  willfully  misrepresent  the 
amount  of  his  pay  roll  to  the  association  writing  his  insurance 
upon  which  any  premium  under  this  act  is  to  be  based  shall  be 
liable  to  the  association  insuring  the  compensation  of  his  employes 
in  an  amount  not  to  exceed  ten  times  the  amount  of  the  difference 
between  the  premium  which  he  paid  and  the  amount  which  said 
subscriber  should  have  paid  had  his  pay  roll  been  correctly  com- 
puted; and  the  liability  to  said  association  for  such  misrepresenta- 
tion if  it  was  deceived  thereby,  may  be  enforced  in  a  civil  action  in 
any  court  of  competent  jurisdiction  in  this  State. 

Section  3b,  No  inchoate,  vested,  matured,  existing  or  other 
rights,  remedies,  powers,  duties  or  authority,  either  of  any  eqi- 
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plo;e  or  legal  beneficiary,  or  of  the  board,  or  of  the  association, 
or  of  any  other  person  shall  be  in  any  way  affected  by  any  of  the 
amendments  herein  made  to  the  original  law  hereby  amended,  bat 
all  Such  rights,  remedies,  powers,  duties,  and  authority  shall  re- 
main and  be  in  force  as  under  the  original  law,  just  as  if  the 
ameDdmeuts  hereby  adopted  had  never  been  made,  and  to  that 
end  it  is  hereby  declared  that  said  original  law  is  not  repealed,  but 
the  same  is,  and  shall  remain  in  full  force  and  effect  as  to  all  such 
rights,  remedies,  powers,  duties  and  authority ;  and  further  this 
act  in  so  far  as  it  adopts  the  law  of  which  it  is  an  amendmeat  is  a 
continuation  thereof,  and  only  in  other  respects  a  new  enactment. 

Section  3c.  Any  reference  to  any  employe  herein  who  has  been 
injured  shall,  when  the  employe  is  dead,  also  include  the  legal 
beneficiaries,  as  that  term  is  herein  used,  of  such  employe  to  whom 
compensation  may  be  payable.  Whenever  the  word  "board"  is 
used  in  this  act  it  shall  be  construed  to  mean  Industrial  Accident 
Board  created  by  this  act.  Whenever  in  this  act  the  singular  is 
used,  the  plural  shall  be  included;  whenever  the  masculine  gender 
is  used,  the  feminine  and  neuter  shall  be  included. 

Section  4.  Should  any  part  of  this  act  for  any  reason  be  held  to 
be  invalid,  unconstitutional  or  inoperative,  no  other  part  or  parts 
thereof  shall  be  held  affected  thereby,  .and  if  any  exception  to  or 
any  limitation  upon  any  general  provision  herein  contained  shall 
be  held  to  be  unconstitutional  or  invalid  or  ineffective  the  general 
provisions  shall  neverthelesB  stand  effective  and  valid  as  if  it  has 
been  enacted  without  limitation  or  exceptions. 

Section  5.  In  cases  of  emergency  or  impending  necessity  the 
association  may  make  advance  payments  of  compensation  to  any 
employe  during  the  period  of  his  incapacity  or  to  his  beneficiaries 
within  the  terms  of  this  act,  and  when  the  same  is  either  directed 
or  approved  by  the  board  it  shall  be  credited  as  against  any  un- 
accrued compensation  due  said  employe  or  beneficiaries. 

Section  6.  The  reports  of  accidents  required  by  this  act  to  be 
made  by  subscribers  shall  not  be  deemed  and  considered  as  admis- 
sions and  evidence  against  the  association  or  the  subscriber  in  any 
proceedings  before  the  board  or  elsewhere  in  a  contested  case  where 
the  facts  set  out  therein  or  in  any  one  of  them  is  sought  to  be  con- 
tradicted by  the  association  or  subscriber. 

Section  7.  The  law  as  it  now  stands  being  wholly  inadequate  to 
protect  the  rights  of  industrial  employes  who  may  be  injured  in 
industrial  accidents  and  the  beneficia»eB  of  such  employes  who  may 
be  killed  in  such  accidents  creates  an  emergency  and  an  imperative 
public  necessity  that  the  constitutional  rule  requiring  bills  to  he  '' 
read  on  three  several  days  be  suspended,  and  the  same  is  hereby 
suspended,  and  this  act  shall  take  effect  from  and  after  its  passage, . 
and  it  is  so  enacted. 

(Approved  March  28,  1917.     Became  a  law  March  28,(19J7^^,j|^, 
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Constitulionality  of  Workmen's  Compensation  Act 
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Damages  Incurred  or  P/Kd  23 

Time  for  Notice  and  Proof  24 

Waiver  as  to  Notice  and  Proofs — Denial  of  Liability  25 

Interest  on  Amount  of  Loss  36 
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to  Accident  Insurance  27 
Plea,  Answer  or  Affadavit  of  Defense  28 
Weight  and  Sufficiency  of  Evidence  29 
Instructions  30 

OooBtltBtlonkl  biw — T*«t*a  BlflLta,  Jurlea   which   deprives   servants  of  an 
employer  who  came  unfler  act  of  alt 

1.     A  master  haa  no  vested  riKht  to  common    law    riKhta    of    action,    but 

the    defenses    of    fellow    servant,    as-  awarded  them  fixed  compensation,  held 

■limed    risk,    and    contributory    negll-  valid.— Middle  ton    v.    Teias    Power   A 

jrence. — Mlddleton    v.    Texas    Power   &  LiRht   Co.,   185   S.   W.   556. 
LiKht  Co..  185  8.  W.  55S. 


CoavUtDttoiuaily  of  Workm«>'a   Com. 


3.      While  a  servnnt  has  vested  rleht 

SlClitB.  '  to  B  cause  of  action  for  maater's  neglt- 

ftence.   which   has  already  accrued,  he 

S.     Acta  33rd  LieiC.  Ch.  ITS.  relatlnK  to       has    no    vested    rlEht    to    common-law 

the    liability    of    employers   and   com-       remedies  provided  for  recovery  for  111' 

pensatlon  of  workmen  for  personal  In-       Jury  from  master's  negllgence.- 
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(«)  VTi*U«c'«i  or  '—"r "'""*.  >nd  Olaaa 


r  the  purpose  of 
a  law  Is  a  leslslative  function,  and  the 
class Iflcatlon  will  be  sustained,  unless 
without  any  reasonable  basis. — Middle- 
ton  V.  Texas  Power  &  Lilght  Co..  18E 
S.  W.  668. 


<d)  Onl 


6.  Acts  33rd  Leg,  ch,  179,  filing  the 
llabllltv  of  employers  and  compensa- 
tion tor  Injured  workmen  which  ex- 
empted railroad  employees,  etc.,  held 
not  Invalid  as  prescribing  an  unreason- 
able class  in  cat  ion. — Ml  dd  lei  on  v.  Texas 
Power  &  Light  Co.,  186  S.  W.  666. 

■iBplo7*ra'    IDdaiiuilty    Xuniiuio*    lor 


6.  A  city  held  not  estopped  from  as- 
serting  that   a   contract   of   Insurance 

cepted  as  required  by  city  charter. — 
London  Guarantee  ft  Accident  Co.  v. 
City  of  Beaumont.  13S  S.  W.  834. 

Pacts  held  not  to  show  ratlOcation 
by  a  city  of  an  Indemnity  Insurance 
policy  Issued  In  lis  favor. — Id. 


broker  for  commissions  for  securlnR 
liability  business  for  defendant,  evi- 
dence held  insufflflent  to  establish  any 
agreement  for  llic  payment  of  com- 
missions.— Aetna  Life  Ins.  Co.  v.  Fsr- 
rell.  161  a.  W.  1164.     See  28  Cent.  Dig, 


II   1 


9.  Wliere  «  contractor  orally  arrang- 
ed that  an  industrial  policy  should  be 
extended  on  payment  of  premiums,  he 
Is  not  bound  by  a  limitation  of  lia- 
bility in  the  new  policy,  which  was  not 
delivered,  and  which  the  HRent  merely 
told  him  waB  more  extensive. — South- 
weatern    Surety   Co.    v.    Thompson.    ISO 


S.     A   < 

construed  strictl.v  against  the  Insurer 
and  liberally  In  favor  of  the  Insured.— 
Aetna  Life  Ins.  Co.  v.  Bl  Paso  Electric 
Ry.   Co.,   !S4  S,   W.   62S. 


ID.  Where  an  accident  policy  Is  Is- 
sued in  consideration  of  an  order  on  In- 
sured's employer,  directing  payment  of 


t3.T6  for  each  of  four 
months,  and  reciting  that  the  nrat  pay- 
ment makes  the  policy  good  for  two 
months,  the  second  for  four  months, 
the  third  for  seven  months,  and  the 
fourth  for  twelve  months,  from  date 
of  order  and  policy,  and  the  policy  de- 
clares that  the  premiums  speclfled  in 
the  order  are  for  consecutive  periods 
of  two,  two.  three  and  Ave  months, 
and  each  shall  apply  only  to  its  cor- 
reepondlng  Insurance  period,  and  that 
the  insurer  will  not  be  liable  for  any 
Injuries  sustained  by  Insured  during 
any  period  for  which  Its  respective 
been  paid,  the  poHcy 


t  of  h 


for 
period  of  a  year,  but  for  sepa- 
rate periods;  and  the  employer  having, 
al'ter  making  two  of  the  payments,  re- 
turned the  order  to  the  insurer  with 
refusal  of  payment  because,  and  with 
notice  that.  Insured  had  left  Its  em- 
ployment, and  nothing  was  due  him 
that  month,  the  policy  ceased  to 
operate  after  the  expiration  of  the 
periods  for  which  premiums  had  been 
paid,  though  notice  was  not  given  In- 
sured, and  the  order  was  not  returned 
to  htm;  and  It  Is  Immaterial  that  In- 
sured re-entered  the  employment  so 
that  pay  was  due  him  the  next  month. 
— Employers'  Liability  Assur.  Corp.  of 
London  V.   Rochelle.  S6   S.   W.   869. 


OMit.  mg.  Insoi 


BM,  I  3»4.> 


11.  Under  an  employee's  liability 
policy  stating  that  the  premium  placed 
therein  was  estimated  upon  data  In  the 
schedule  and  th^t  the  premium  would 
be  subject  to  further  adjustment  if  the 
compensation  paid  employes  was  great- 
er or  less  than  the  estimated  amount. 
held,  that  Insurer  could  recover  any 
additional  amount  shown,  to  be  due — 
Fidelity  ft  Casualty  Co.  of  New  York 
V.  J.  W.  Crowdus  Drug  Co.,   186  8.  W. 


13.  Failure  of  assured  under  an  em- 
ployer's llablllt)-  policy  to  Include  the 
salaries  of  its  manager  and  bookkeeper 
In  reports  to  the  Insurer  of  compensa- 
tion paid  held  not  to  entitle  the  Insurer 
to  recover  premiums  based  thereon.— 
Fidelity  &  Casualty  Co.  v.  Tyler  Cotton 
Oil  Co.,  184  8.  W.  304. 


13.  In  suit  by  an  employer's  liabil- 
ity Insurer  for  a  premium,  evidence 
held  BUIDclenl  to  support  the  flndlng 
that  defendant  rendered  true  state- 
ments of  Its  pay  roll  In  compliance 
with  Its  policies,  and  paid  all  premiums 
from  It  under  the  policies. — Fidelity  ft 
Casualty  Co.  v,  Tyler  Cotton  Oil  Co.. 
184  a.  W.  104. 


■i^^ 
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Wftt¥W  or  UaiMtlau.  (■«•  0*nt.  Uf. 
ToL  sa,  oou.  aai4,  ael^  |is4ai  «ou. 
IBM  aBi7.  if  iBAi-isaa.) 

14.  An  Insurer,  IndemnLfylng  an  em- 
ployer acalnat  damage  for  -injuries  to 
ItB  employea.  doea  not,  by  denying  lia- 
bility prior  to  the  procurement  of  a, 
judKinent  asraJnat  the  employer  for  in- 
juries received  by  an  employe,  waive 
the  atlpulattan  In  the  policy  that  no 
action  shall  He  against  the  Insurer,  ex- 
cept for  loss  sustained  by  payment  of 
a  judgmont  asalnst  the  employer  for 
injuries  received  by  an  employe,  nor 
subject  Itself  to  a  proper  demand  for 
the  payment  of  the  policy  before  that 
time. — Texas  Short  Line  Ry.  Co.  v. 
Waymlre.  SB  B.  W.  <52. 


lOBT.) 

IS.  An  insurer,  having  refused  to 
defend  actions  scainst  an  eipployer  In 
accordance  with  the  policy,  held  estop' 
ped  to  set  up  that  provision  of  the 
policy  declarlnB  that  no  suit  should 
be  maintained  but  for  the  expense  In- 
curred In  satisfying  the  final  Judgment. 
— South  weatem  Surety  Ins.  Co.  v. 
Thompson.   ISO  8.  W.   B4T. 


le.  Employers'  Indemnity  Company 
held  not  estopped  from  denying  liabil- 
ity under  the  policy,  where  Its  adjust- 
er's act  did  not  Injure  or  mislead  the 
Injured  employer. — Aetna  Life  Ins.  Co. 
V.  Tyler  Box  &  Lumber  Co.,   H9  S.  W, 

m. 


Mr. 

IT.  Under  employer's  liability  pol- 
icy Issued  to  plalntlfT  street  rallwa)' 
and  to  an  engineering  company.  Injury 
to  plalntllTi  employe  while  engaged  In 
repair  worh  for  engineering  company 
through  negligence  of  plaintiff's  motor- 
man  held  within  Its  terms. — Aetna  Life 
Ins.  Co.  V.  El  Paso  Electric  Ry.  Co..  1S1 
S.  W.    828. 


IK.  Under  provisions  of  employer's 
liability  policy  Issued  to  plalntift  rail- 
way and  to  an  engineering  company, 
held,  that  It  was  Immaterial  whether 
an  employe,  when  Injured  was  In  the 
employ  of  the  plain tIR  or  of  the  other 
Insured. — Id. 


Injury  to  Its  employes,  binding  the  in- 

agalnst  the  employer  for  InJurlM  re- 
ceived by  an  employe  being  forwarded 
to  It.  to  defend  the  suit  at  Its  own  cost, 
doe«  not  bind  the  Insurer  to  become  a 
party  to  the  action,  nor  authorise  the 
employer  to  make  It  a  ftarty.  In  view 
of  another  provision  that  no  action 
shall  He  against  the  Insurer,  except 
for  loss  suslalnad  in  payment  of  a 
Judgment  against  the  employer  for  In- 
juries received  by  an  employe.— Texas 
Short  Line  Ry.  Co.  v.  Waymire,  SB  8. 
W.    (52, 


A  policy  of  employer's  liability 
nee  covered  loss  from  liability 
for  damages  on  account  of  Injuries  suf- 
fered by  any  employe  of  Insured  while 
on  duty  within  the  factory,  shop,  or 
yards  mentioned  In  the  schedule  In  and 
during  the  operation  of  the  trade  or 
business  described  In  the  schedule. 
The  schedule,  under  the  head  of  'Trade 
or  Kinds  of  Business,"  recited.  "Man- 
ufacturing cotton  seed  oil,  Including 
refining  and  cotton  ginning."  The  pol- 
icy provided  that  the  Insurer  should 
not  be  liable  for  any  Injury  to  any 
person  unless  he  was  "on  duty  at  the 
lime  of  the  accident  In  an  occupation 
deacrlbed"  at  the  place  mentioned.  The 
policy  excluded  from  Its  scope  addl- 
llons  to  or  alterations  In  any  build- 
ing, but  permitted  ordinary  repairs. 
Insured  paid  a  Judgment  against  It 
on  account  of  the  death  of  an  employe 
during  the  term  of  the  policy.  The  de- 
ceased had  been  employed  In  the  con- 
struction of  the  plant  and  Installing 
the  machinery  which  had  been  fully 
completed  at  the  time  of  his  death. 
While  removing  some  scaffolding  In  the 
water  tower,  which  was  a  part  of  the 
plant,  the  water  tank  crushed  through 
and  killed  deceased.  He  was  a  car- 
penter, and  a  few  days  before  his 
death  had  been  placed  on  insured's  list 
of  operalives.  the  services  of  a  car- 
penter being  necessary  In  the  operation 
of  the  plant.  His  duties  were  to  as- 
sist the  superintendent  in  regulating 
the  machinery  and  to  meJte  any 
changes  or  repairs  neceasary  d urine 
the  operation.  The  scatroldlng  hod 
been  put  In  during  the  Installation  of 
the  machinery,  and  It  was  necessary  to 
cake  It  down.  On  the  day  of  the  ac- 
cident no  oil  was  being  made,  but  the 
machinery  was  being  operated  to  fill 
the  water  tank.  Held,  that  deceased. 
at  the  time  he  was  killed,  was  pursuing 
an  operation  or  business  covered  by 
the  policy. — F'Idellty  &  Casualty  CO.  of 
New  York  v.  Lone  Oak  Cotton  Oil  & 
Gin  Co.,  SO  S.  W.  B41,  3S  Tex.  Civ. 
App.    ZCO. 
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ai.     There  was  no  liability  under  an 
employer's  Indemnity  policy  providing 
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that  the  Indemnity  company  should  not ' 
be  liable  for  Injuries  to  perBona  em- 
ployed In  violation  of  law  as  to  age. 
where  the  Injured  employe  wa«  only 
13  years  of  aoe,  and  was  working  at 
7:30  p.  m.,  In  violation  of  Acts  SSth 
Leg.  ch.  28.— Aetna  Life  Ins.  Co,  v. 
Tyler  Box  &  Lumber  Hfg,  Co.,  149  S. 
W.  !S3. 


tt.  One  insured  In  an  industrial  pol- 
Icy  held  entitled.  In  a  cross  action  in 
the  employe's  suit,  havtni^  contracted 
for  expenses  in  defending  an  action,  to 


r  the  a 


t  of  a 


together  with  a  oondttlonaj  Judgment 
for  the  amount  of  the  Indemnity  In 
case  the  employe  should  recover. — 
Southwestern  Surety  Ins.  Co.  v. 
Thompson..  ISO  S.   W.    S47. 


:,  havlni 


s  employe. 


as.  Where  the  insure 
of  an  accident  to  the  Ins 
disclaims  any  liability 
make  any  defense,  It  cannot  when  sued 
by  Insured,  complain  of  a  Just  settle- 
ment with  the  Injured  party.— United 
States    Fidelity    &    Guaranty    Co.    v. 


PressL 


.   186   f 


W.    326. 


a«.  Under  Rev.  Civ.  St.  Art.  E714. 
notice  by  insured  of  accident  16  days 
after  It  occurred  held  to  satisfy  the  re- 
quirement of  the  policy  for  ImmedUte 
notice.— United  States  Fidelity  &  Guar- 
anty Co.  v.  Pressler,  186  S.  W.   SSfi. 

ca> — WalTar  ak  to  Hotto*  uUI  Floats; 
DuiUl  of  ZJkldUtj.  (las  38  Omat. 
IMC.  Inraruia*,  H  ^391,  139B.) 


payment  of  Judgment  obtained  by  in- 
Bureds  employe  held  entitled  to  inter- 
est on  Its  Judgment  from  date  of  em- 
ploye's Judgment  against  it,  rather 
than  from  the  date  of  its  payment 
thereof,- Aetna  Life  Ins.  Co.  v.  EI  Paso 
Electric  Ry.   Co.,    184   S.   W.   628. 


87.  Where  defendant  fraudulently 
represented  to  Its  employes,  including 
plaintirr,  that  in  consideration  of  a  de- 
duction from  their  wages  defendant 
was  carrying  accident  insurance  for 
their  benefit,  when  in  fact  defendant 
only  carried  liability  insurance,  and  it 
appeared  that  no  company  issued  any 
such  policy  as  it  was  alleged  that  de- 
fendant promised  to  secure  for  its  em- 
ployes, whereby  the  latter  would  be 
paid  a  certain  sum  in  case  of  accident, 
plalntlft  could  only  recover  the  amount 
deducted  from  his  wages,  and  was  not 
entitled  to  indemnity  from  his  In- 
juries or  for  loss  of  time.  Judgment. 
IH  S.  W.  167,  alflrmed.—Wil llama  v. 
Detroit  OH  &  Cotton  Co..  123  S.  W.  406. 

640— FlM,  ABMWar  Or  Amoavlt  of  Da- 
f>naa.  (■••  88  0«a.t.  Mg.  banxanoa, 
S§   1SG4,  iei»-lS14.) 

3a.  In  action  under  employer's  11a- 
biltty  policy,  held,  that  any  defense 
available  under  a  provision  of  the  pol- 
icy was  an  afflrmatlve  defense  which 
it  was  necessary  to  plead. — Aetna  Life 
Ine.  Co,  V.  El  Paso  Electric  Ry.  Co., 
184   S.   W.   82S. 


as.  Evidence.  In  a  contractor's  ac- 
tion on  a  policy  of  casualty  Insurance 
to  recover  the  amount  paid  an  employe, 
held  to  show  that  the  Judgment  In 
B   against   the   In- 


as.     Declaration    made    by 

an    insur- 

ance  company  to  a  third  pen 

and    fraud-— United    States    Fidelity   A 

tng   Its   liability    on    a  policy. 

OuarBnty   Co.   v.    Preasler,    186   S.   W. 

avail  the  beneH clary  on  the  q: 

uestlon  of 

S2«. 

waiver  of  notice  required  to 

be  given 

the     company.— Employers' 

Liability 

AsBur.   Corp.    of    London    v. 

Rochelle. 

36  S.  W.  869. 

demntty    policy,    an 
earning    the    Intention    of    the   part 
held    Inapplicable     to    the    evidence 
Southwestern      Surety      Ins.      Co. 
Thompson,    ISO    S.    W.    94?. 


«b,Gooi^lc 


ACCIDENT  AND  HEALTH  INSURANCE    (482)    i 

Acddent  and  Health  Imorance 

Definition  and  Nature  483 

To  Transact  No  Other  Kind  of  Insurance — Statutory  Begviationa  483 

Insurance  Companies  483  (See  pages  8,  276,  530) 

Incorporation  of  Insurance-   Companies — Statutory  Regulations  483 
Life,  Health,  and  Accid-ent  Insurance  Companies — Statutory  Regula- 
tions 484 
Foreign  Companies — Statvtorjf  Regulations  485 
Foreign  Companies — ShtUl  File  Power  of  Attorney  485 
Investment  in  Texas  Securities  485 
Foreign  Corporations  Are  Held  to  Accept  the  Provisions  of  Title  71 — 

General  Provisions — Statutory  Regulations  485 
Foreign  Assessment  Companies — Statutory  Regulations  485 
Mutual  Assessment  Accident  Insurance  Home  Companies — Statutory 
Regulations  486 

(a)  Notice  of  By-Laws — Statutory  Regulations  487 

(b)  Notice  of  Assessment  Must  Show,  What — Statutory  Regula- 

tions 487 

(c)  Constitution  and  By-Laws  487 

Statutoru  Regulations  as  to  Fraternal  Benefit  Companies  in   Gen- 
eral 487 
(a)     Provisions  Shall  Apply  to  All  Companies  487 
(6)     Chafer  15  of  the  Revised  Statutes  of  1914  Does  Not  Apply 
to  Fraternal  Beneficiary  Com.panies  437 

(c)  No  Level  Premium  Policies  Shall  Be  Issued  488 

(d)  Companies  Shall  Not  Discriminate  488 

(e)  Companies  Shall  Not  Misrepresent  Policies  488 

Insuranee  Agents  and  Brokers  488  (See  pages  12,  283,  536) 

Statutory  Regulations  488 

(a)  Agents  Must  Be  Authorized  to  Solicit  Insurance  488 

(b)  Who  Are  Agents  488 

(c)  Policies  Must  Be  Issued  Only  Through  Resident  Agents, 

Except  488 

(d)  Solicitor  of  Insurance  to  Be  Deemed  Agent  of  Com- 

pany 488 

(e)  Persons  Debarred  from  Acting  as  Agent  489 
(/)     Revocation  of  Agent's  Authority  489 


^abyGoO»^lc 


ii     (482)  ACCIDENT  AND  HEALTH  INSURANCE 
The  Contract  in  Oeneral  489  (See  pages  21,  296,  543) 

Nature,  Requmtes  and  Validity  489 

Policies  Governed  by  the  Laws  of  Texas — Statutory  Begu- 
latiojis  489 

Policies  of  JAf6  Insurance  Shall  Contain  the  Entire  Con- 
tract— Statutory  Begulations  489 

Policies  Must  Be  Accompanied  by  Copy  of  Questions — Stat- 
utory Regulations  489 

Statutory  Regvlaiion   of  Mutual  Assessment   Companies — 
Policy  Shall  Specify,  What  489 

Application  or  Offer  and  Acceptance  490 

Validity  in  Oeneral  490 

Incorporation  of  Constitution,  By-Laws  or  Bules  of  Insurer 
490 

Deliverance  and  Acceptance  490 

Reformation  490 
Construction  and  Operation  491 

Application  and  Opneral  Rules  of  Construction  491 

What  Law  Oovems  491 

Construing  Together  Policy  and  Accompanying  Papers  491 

Construing  Statutes  and  Charter,  By-Laws  or  Rules  of  In- 
surer as  Part  of  Policy  491 

Parties  to  Contract  and  Relations  Between  Them  492 

Premiiuns,  Dues  and  Assessments  492  (See  pages  37,  306,  564) 
Payment  of  Premiums  492 

Cancellation,  Stirrender,  Abandonment  or  Besdssion  of  Policy  493 

(See  pagee  40,  317,  562) 

Rights  of  Instirer  to  Cancel  Certificate  or  Policy  493 
Validity  of  Cancellation  493 
Remedies  for  Wrongful  Cancellation  494 
Bescission  by  Ifisured  494 

Avoidanoe  of  Policy  for  misrepresentation,  Frand  or  Breach  of  War- 
ranty or  Condition  494  (See  pages  43,  322,  551- 

Statutory  Provisions  494 

(o)     Misrepresentation   Must   Be   Material   to  Avoid  Con- 
tract 494 
(6)     No  Defense  Based  Upon  Misrepresentation  Valid,  Vn- 

.  less  494 
(c)     Policy  ShtUl  Not  Be  Defeated  Because  of  Misrepre- 
sentation 495 
Health  and  Physical  Conditions  of  Insured  495 
Habits  496  ,-  ■ 

L.oo»^lc 


ACCIDENT  AND  HEALTH  INSURANCE    (482)  iii 

Forfeiture  of  Policy  fw  Breach  d  Promiuory  Warranty,  Covenant 

or  Condition  Precedent  496  (See  pages  60,  332,  568) 

Notice  and  Proceedings  lo  Give  Effect  to  Forfeiture  496 

Default  in  Payment  of  Premiums  or  Assessments  as  Ground  of 

Forfeiture  in  General  496 
Extension  of  Time  for  Payment  of  Premium  497 
Additional  Insurance  as  Ground  of  Forfeiture  497 
Rights  of  Insured  After  Default — Reinstatement  497 

Zgtoppel,  Waiver  or  Agreem^t  Affecting  Bight  to  Avoid  or  Pcnrf ^ 
PoUcy  498  (See  pages  92,  344,  556) 

Estoppel  of  Insurer  by  Acts,  Cojiduct  or  Statements  of  Officers  or 

Agents  498 
Powers  of  Officers  or  Agents  Respecting  Waiver  in  General  498 
Insertion  of  False  Answers  in  AppUcaiion  by  Agent  or  Under  Bis 

Direction  499 
Estoppel  or  Waiver  Affecting  Right  of  Forfeiture  499 
Construction  and  Operation  of  Express  Waiver  499 
Issuance  and  Delivery  of  Policy  Without  Objections  500 
Failure  to  Assert  Forfeiture  or  to  Cancel  Policy  500 
Acceptance  and  Retetition  of  Premiums  500 

RiakB  and  Oanses  of  Loss  &01  (See  pages  111,  354) 

Bisks  and  Exceptions  in  Policy  in  General  501 

What  Constitutes  an  Accident  503 

Extemed,  Violent  and  Accidental  Means  of  Death  503 

External  and  Visible  Signs  of  Injury  503 

Risks  of  Occupation  503 

Volu^ntary  or  Cnnecessary  Exposure  to  Danger  504 

Intentional  Injuries  504 

Proximate  Cause  of  Injury  or  Death  505 

Extent  of  Loss  and  LiaUlity  of  Insurer  60&  (See  pages  113,  356 

Totfd  Disability  505 

Particidar  Injuries  Specified  in  Policy  307 
Continuous  and  Permanent  Disability  507 
Limitation  of  Liability  by  Provisions  of  Policy  508 
Classificatidn  of  Risk  508 

Notice  and  Proof  of  Loss  609  (See  pages  121,  357,  590) 

Persons  to  Whom  Notice  or  Proof  of  Loss  May  Be  Given  or  Made 

509 
Time  for  Notice  and  Proof  509  (-•  I 

i:.,q,t,.-eooyCOO»^IC 


iv    (482)  ACCIDENT  AND  HEALTH  INSURANCE 

Jrtapertion  of  Person  of  Inspired  After  Injury  or  Death  510 

Proofs  of  Death  or  Injury  to  Insured  510 

Misrepresentations  Skall  Not  Constitute  Defense,  Unless  Shoum — 
Statutory  Provisions  510 

Misstatements  in  Notice  and  Proof  511 

Estoppel  or  Waiver  as  to  Notice  and  Proofs  511 

Denial  of  Liability  511 

Estoppel  of  Insurer  to  Deny  A-utkority  of  its  Agent  After  Adjust- 
ment of  Loss  512 

Bight  to  Proceeds  612  (See  pages  133,  359,  591) 

Designation  of  Beneficiary  512 

May  Change  Name  of  Beneficiary  512 

Exemption  of  Proceeds  512 

Payment  or  Di&cfaarge,  Oontribntion  and  Subrogation  612  (See  pages 
138.  364) 

Time  of  Payment  512 

Interest  mi  Amount  of  Loss  513 

Losses  Shall  Be  Paid  Promptly — Statutory  Regulations  513 

Damages  for  Refusal  of  Payments  513 

Subrogation  of  Insurer  514 

Reduction  of  Loss  by  Insurance  514 

Actions  614  (See  pages  143,  371.  596) 

Defenses  in  General  r,li 

Venue  of  Suits  515 

Venue  {Case  Law)  515 

Limitations  by  Provisions  of  Policy  515 

a.     Tim^  Within  Which  Action  MusfBe  Brought  515 
Service  of  Process — Statutory  Regulations  516 
Jurisdiction  as  Dependent  on  the  Amount  in  Controversy  516 
Joinder  of  Causes  of  Action  516 
Abatement  of  Cause  of  Action  517 
Waiver  of  Limitation  in  Policy  517 
Petition  517 

(a)     Form  and  Requisites  in  General  517 

(6)     Loss  and  Cause  Thereof  517 

(c)     Anticipating  Defenses  518 
Issues,  Proof  and  Variance  518 
Presumption  and  Burden  of  Proof  519 
Admissibility  of  Evidence  519 

(a)     In  General  519 


[:.,q,t,7edbvG00»^lc 


ACCIDENT  AND  HEALTH  INSURANCE    (482)    v 

(6)     Death  of  or  Injury  to  Person  Insured  and  Cause  There- 
of 521 

(c)     Refusal  to  Pay  Claim  521 
Weight  and  Sufficiency  of  Evidence  522 
Amount  of  Recovery  524 
Questions  for  the  Jury  524 
Instructions  525 
Verdict  and  Findings  527 
Judgment  527 
Appeal  and  Error  527 
Costs  528 


Cross  References 

Fire  Insurance — Index  vii 

Life  Insurance — Ind^x  275-i 

Fraternal  Benefit  Insurance — Index  528-i 

Industrial  Accident  and  Liability  Insurance — Index  479 

Livestock  Insurance— Index  676 

Burglary  Insurance — Index  674 

Fidelity,  Guaranty  and  Surety  Insurance — Index  656 

Casualty  Insurance — Index  670 


^abyGoO»^lc 


«b,Gooi^lc 


ACCIDENT  AND  HEALTH  INSURANCE 
DEFINITION  AND  NATURE 

Accident  insurance  is  a  contract  whereby  the  insurer  agrees  to 
pay,  in  case  the  insured  receives  any  personal  injury  through  acci- 
dent, 8  weekly  amount  for  the  period  of  disability,  resulting  from 
such  accident,  or  a  fixed  amount  in  case  of  certain  specified'injuries, 
or  of  injuries  resulting  in  the  death  of  insured.     (1  C.  J.  Par.  1-2.) 

The  contract  is  not  one  of  indemnity  but  is  an  investment  by 
the  insured.     (Id.) 

It  has  been  considered  that  accident  insurance  is  akin  to  life 
insurance ;  and  essentially  the  same  principles  underlie,  and  the 
same  rules  govern  both  kinds  of  insurance,  and  indeed,  where  an 
accident  policy  in  addition  to  the  usual  provision  for  indemnity 
against  loss  by  reason  of  bodily  injury  by  accidental  causes,  stipu- 
lates for  the  payment  of  a  certain  sum  to  a  person  named  in  case 
of  death  of  the  insured  by  accident,  it  would  seem  clear  that  it 
is,  in  that  aspect,  a  "life  insurance  policy."     (1  C.  J.  Par,  2.) 

The  Revised  Statutes  of  Texas  have  defined  an  accident  insur- 
ance company  as  being  "a  corporation  doing  business  under  any 
charter  involving  the  payment  of  money  or  other  thing  of  value, 
conditioned  upon  the  injury,  disablement  or  death  of  persons  re- 
sulting from  traveling  or  general  accidents  by  land  or  water." 
(Rev.  St.  1914,  Art.  4724.) 

A  health  insurance  company  shall  be  deemed  to  be  a  corporation 
doing  business  under  any  charter  involving  the  payment  of  any 
amount  of  money,  or  other  thing  of  value,  conditioned  upon  loss 
by  reason  of  disability  due  to  sickness  or  ill  health.  (R.  S.  1914, 
Art.  4724.) 

To  Traiisact  no  Other  Kind  of  ]buniraiic« — Statutory  Begnla- 
tims. — Companies  doing  a  life,  accident  or  health  business  shall 
not  take  risks  for  any  other  kind  of  insurance.  (Art.  4748,  Rev. 
St.  3914.)  The  forms  of  policies  shall  be  filed  with  the  Department 
of  Insurance  and  Banking  within  five  days  after  issuance. 

Incorporsttcm  of  Insurance  Companies — In  Qsneral — Statntory 
Begolatioiis. — Any  number  of  persons  desiring  to  form  a  company 
for  the  purpose  of  transacting  insurance  business  shall  adopt  and 
sign  articles  of  incorporation,  and  submit  the  same  to  the  attorney 
general;  and,  if  said  articles  shall  be  found  by  him  to  be  in  ac- 
cordance with  the  law  of  this  state,  and  of  the  United  States,  he 
shall  attach  thereto  hia  certificate  to  that  effect,  whereupon  such 
articles  shall  be  deposited  with  the  commissioner  of  insurance  and 
banking.     {Art.  4705,  Rev.  St.  1914.)  ,  -  . 
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(ThiR  article  in  its  origin  was,  as  in  its  language  it  is,  a  general 
provision  applicable  to  all  insurance  corporations,  except  such  as 
may  be  excluded  by  Articles  4793,  4830,  4855  and  4860.  State  v. 
Bui^ss,  109  S.  W.  923,  101  Texas  524.) 

The  articles  of  incorporation  shall  contain  (1)  The  name  of  the 
company,  (2)  the  place  of  the  principal  business  office,  (3)  the  kind 
of  insurance  to  be  transacted,  (4)  the  amount  of  capital  stock,  to 
be  in  no  case  less  than  one  hundred  thousand  dollars.  (Art.  4706, 
Rev.  St,  1914.)  The  commissioner  of  insurance  shall  then  examine 
into  the  company  and  the  company  must  certify  under  oath  that 
the  capkal  is  bona  iide  its  property.  The  stock  shall  be  divided 
into  shares  of  one  hundred  dollars  each,  and  the  capital  stock 
shall  consist  of  (1)  lawful  money,  (2)  bonds,  state,  county,  city 
or  national  bank  stock  or  (3)  in  first  mortgagee  on  real  estate. 
The  surplus  money  of  a  company  may  be  invested  in  or  loaned 
upon  the  pledge  of  stocka,  bonds  of  the  United  States  or  any  of 
the  states  or  those  of  any  solvent  dividend  paying  corporations 
or  in  bills  of  exchange.  (Art.  4712,  Rev.  St.  1914.)  The  affairs 
of  the  company  shall  be  managed  by  not  more  than  thirteen  and 
not  fewer  than  srven  directors,  who  shall  choose  a  president  and 
other  officers. 

"The  laws  relating  to  and  governing  corporations  in  general  shall 
apply  to  and  govern  insurance  companies  incorporated  in  this 
state  in  so  far  as  the  same  may  not  be  inconsistent  with  the  pro- 
visions of  this  title."     (Arts.  4723  and  4733,  Rev.  St.  1914.) 

Life,  Health  and  Aooident  Insurance  Oompanies — Statutory  Reg- 
ulationB. — Any  three  or  more  citizens  of  this  state  may  associate 
themselves  together  and  form  a  company  to  transact  any  one  or 
more  of  these  different  kinds  of  insurance  and  the  signed  and  ac- 
knowledged articles  of  incorporation  shall  contain  (a)  the  name 
and  residence  of  each  one  of  the  incorporators  (b)  the  name  of  the 
company,  (e)  location  of  home  office,  (d)  kind  of  insurance  to  be 
transacted,  (e)  amount  of  capital  stock,  to  be  not  less  than  one 
hundred'  thousand  dollars,  (f)  period  of  time  it  is  to  exist,  (g) 
number  of  shares  of  capital  stock,  (h)  other  provisions  which  in- 
corporators may  deem  proper  to  insert.  (Art.  4725,  Rev.  St.  3914.) 
These  articles  shall  be  Jiled  with  the  commissioner  of  insurance 
who  shall  submit  them  to  the  attorney  general  for  approval.  If 
they  are  approved  they  are  then  filed  and  recorded  and  the  new 
company  may  then  complete  its  organization.  (Art.  4726,  Rev. 
St.,  1914.)  After  this  is  done  the  insurance  commissioner  then 
makes  a  thorough  examination  and  if  satisfied  he  issues  a  certifi- 
cate of  authority  to  the  company  to  transact  the  kind  of  insur- 
ance desired  in  this  state.  (Art.  4728.  Rev.  St.  1914.)  The  com- 
pany mav  sue  or  be  sued  but  only  the  commissioner  of  insurance 
may  enjoin.     (Art.  4732,  Rev.  St.' 1914.) 

Under  Article  4762,  Rev.  St.  1914,  companies  may  be  formed  with 
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but  $25,000  capital  stock  to  transact  life,  health  and  accident  in- 
surance business  in  Texas  only,  on  the  weekly  or  monthly  premium 
plan  and  writing  policies  in  amounts  of  one  and  two  thousand 
dollars. 

Foreign  Companies — Statutory  Regulations. — Foreign  insurance 
companies  desiring  to  do  business  in  this  state  shall  furnish  a  sworn 
statement  by  the  president,  vice-president,  treasurer  or  secretary 
of  such  company  to  the  commissioner  of  insurance  showing:  The 
name  of  the  company ;  the  amount  of  the  capital  stock ;  the  amount 
of  the  capital  stock  paid  up ;  the  assets  of  the  company ;  amount 
of  liabilities  of  the  company ;  losses  adjusted  and  due ;  losses  ad- 
justed and  not  due ;  losses  adjusted ;  losses  in  suspense  and  for  what 
cause ;  all  other  claims  against  the  company,  describing  same.  (Art. 
4765,  Rev.  St.  1914.)  Such  statement  shall  be  accompanied' by  a 
certified  copy  of  its  articles  of  incorporation,  with  all  amendments 
and  by-laws,  together  with  names  and  residences  of  each  of  its 
officers  and  directors,  all  sworn  to  under  the  hand  of  the  presi- 
dent or  secretary  of  the  company.  (Art.  4766,  Rev.  St.  1914.) 
Each  such  foreign  insurance  company  must  be  possessed  of  at 
least  $100,000  paid  up  in  cash  money  capital  stock.  All  mutual 
companies  must  be  possessed  of  at  least  $100,000  of  net  surplus 
assets  invested  according  to  law.     (Art.  4767,  Rev.  St.  1914.) 

Yortaga.  Oompanies — Shall  Pile  Power  of  Attorney. — Each  life 
insurance  company  doing  business  in  this  state  must  file  a  power  of 
attorney  with  the  commissioner  of  insurance  empowering  him  to 
accept  service  for  it  in  any  suit  that  may  be  pending.  (Art.  4773, 
Rev.  St.  1914.) 

Investment  in  Texas  Secnrities. — All  life  insurance  companies 
transacting  business  in  this  state  shall  invest  in  Texas  securities 
and  Texas  real  estate  a  sum  of  money  equal  to  at  least  seventy-five 
per  cent  of  the  aggregate  amount  of  legal  reserve  required  by  law. 
(Arts.  4775-4790,  Rev.  St.  1914.)  This  does  not  apply  to  fraternal 
beneficiary  associations  or  to  companies  the  total  amount  of  whose 
Texas  reserves  does  not  exceed  $5000.     (See,  also,  page  219.) 

Foreign  Corporations  Are  Held  to  Acc^t  the  Provisions  of  Title 
71  —  OenenU  Provisioos  —  Statutory  RegnlationB. —  The  provisions 
of  this  title  are  conditions  upon  which  foreign  insurance  corpora- 
tions shall  be  permitted  to  do  business  within  this  state  and  such 
corporations  are  held  to  have  assented  thereto  as  a  condition  prece- 
dent to  its  right  to  engage  in  such  business  in  this  state.  (Art. 
4972,  Rev.  St.  1914.) 

Poreign  Assessment  Companies — Statutory  Begnlations. — Foreign 
companies  having  cash  assets  of  not  less  than  $100,000,  invested  ac- 
cording to  the  laws  of  this  stnte  may  be  licensed  to  do  business 
in  Texas  subject  to  the  provisions  of  Chapter  4.  (Rev.  St.  1914, 
Art.  4791-4793.)  Such  a  company  must  first  file  with  the  commis- 
sioner of  insnranee  the  following :     A  eopv  of  its  charter,  a  power 
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of  attorney  to  the  commissioner  of  insaratice,  a  sworn  certificate 
that  it  is  paying  and  has  paid  for  the  past  twelve  months  the  full 
amotint  named  in  its  policies,  a  sworn  statement  of  its  business 
for  the  previous  fiscal  year  ending  December  Slst,  a  certified  copy 
of  its  constitution  and  by-laws  and  a  copy  of  its  policy  and  appli- 
cation, a  certificate  from  the  proper  authority  of  its  home  state 
that  it  is  legally  entitled  to  do  business  there  and  has  at  least 
$100,000  surplus  assets  subject  to  its  indebtedness.  An  annual 
report  is  also  required.  (See  National  Life  Assn.  v,  Hagelstein, 
156  S,  W.  353.)  The  provisions  of  this  chapter  do  not  apply  to 
mutual  benefit  associations. 

Mutual  AflsessnMnt  Acddent  Insnrance  Home  CompanieB — Stat- 
utory Regnlatioiu. — Any  number  of  bona  fide  citizens  and  residents 
of  Texas,  not  less  than  five,  may  organize  a  corporation  to  transact 
accident  insurance  business  upon  the  co-operative  or  mutual  assess- 
ment plan,  without  capital  stock.  The  charter  of  such  a  company 
shall  contain :  The  name  of  such  company,  the  number  of  its 
directors  with  their  names  and  residences,  the  location  of  its  prin- 
cipal offlce,  the  fact  that  such  company  has  no  capital  stock,  its 
purpose  and  plan  of  doing  business — that  it  is  to  be  conducted  upon 
the  assessment  plan  without  lodges,  and  lastly,  the  term  of  years 
(not  more  than  fifty)  for  which  it  is  to  exist.  (Arts.  4794,  4795, 
Rev,  St.  1914.)  Such  charter  must  be  presented  to  the  attorney 
general  and  must  be  accompanied  by  affidavits  of  the  incorporators 
showing  that  they  are  bona  fide  citizens  of  the  state,  bj'  bona  fide 
applications  of  two  hundrefl  applicants  for  not  less  than  $100,000 
insurance,  by  an  affidavit  by  one  of  the  incorporators  showing  thai 
each  of  said  applicants  has  deposited  with  the  applicant  at  least 
eighty  cents  on  each  one  thousand  dollars  insurance  so  applied  for, 
and  by  a  certificate  of  some  solvent  bank  showing  that  all  such  ad- 
vance funds  are  deposited  therein  to  be  turned  over  to  the  treas- 
urer upon  organization.  (Art.  4796,  Rev.  St.  1914.)  Upon  ap- 
proval by  the  attorney  general  the  charter  is  filed  with  the  com- 
missioner of  insurance  who  furnishes  the  new  company  with  a  cer- 
tificate authorizing  it  to  do  business. 

Upon  this  being  done  the  company  is  a  body  politic  and  corpor- 
ate with  the  right  to  transact  its  business  in  this  state  and  else- 
where, to  hold  and  alienate  property,  to  contract,  sue  and  be  sued, 
to  have  succession,  to  make  by-laws  by  its  board  of  directors  and 
to  carry  on  its  business  subject  to  the  provisions  of  Chapter  V 
of  the  Revised  Statutes  1914,  Article  4797. 

Such  a  company  shall  be  deemed  to  be  doing  business  when  it 
issues  any  certificate,  policy  or  other  evidence  of  interest  to  its 
members,  whereby  upon  death  or  total  disability  any  money  is  to 
be  paid  to  such  member  or  his  beneficiary,  such  money  being  de- 
rived from  admission  fees,  dues  and  assessments.  (Art.  4798,  Rev. 
St.   1914.)     Companies  of  this  kind  must  not  issue  certificates  of 
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stock,  declare  dividends  or  pay  profits.    (Art.  4799,  Rev.  St.  1914.) 

(A)  Notioe  of  By-lAwa — ^How  Oiven— Statutory  Begolationt. — 
Such  corporations  must,  b«fore  the  adoption  of  any  by-laws  or 
amendments  cause  the  same  to  be  mailed  to  all  the  members  and 
directors,  together  with  the  notice  of  the  time  and  place  when  the  . 
same  will  be  considered,  the  same  to  be  mailed  at  least  t«n  days 
before  the  time  of  such  meeting.  However,  the  provisions  of  this 
article  do  not  apply  to  by-laws  adopted  within  sixty  days  after 
the  incorporation  of  the  company.     (Art.  4800,  Rev.  St,  1914.) 

(B)  Notice  of  Asseument  Host  Show  Wfaat—Statatwy  Ref- 
lations.— Each  notice  of  assessment  must  state  the  caose  and  pur- 
pose of  the  same,  amount  paid  on  the  last  claim  paid,  the  cause  of 
disability  or  death,  the  name  of  the  member  for  whose  death  or 
disability  the  payment  was  made,  the  maximum  face  valne  of  the 
certificate  or  policy,  and,  in  case  of  disability,  the  maximum  amount 
provided  for  in  such  policy  or  certificate,  and,  if  not  paid  in  full, 
the  reason  therefor.     (Art."  4805,  Rev.  St.  1914.) 

(C)  Coiutitations  and  By-Laws. — Before  the  by-laws  of  a  mu- 
tual assessment  accident  association  may  be  amended  the  corpora- 
tion must  mail  such  by-laws  or  amendments  to  each  member  o£ 
such  association  at  least  ten  days  before  the  meeting  which  shall 
consider  them,  giving  notice  of  the  time  and  place  when  same  shall 
be  considered.  (Rev,  St.  1914,  Art.  4800.)  It  is  not  sufficient  to 
merely  give  the  day  of  the  month.'  As  to  such  notice  too  it  is 
immaterial  that  a  member  knew  the  location  of  the  company's 
home  office.* 

Statutory  Bsgulationa — As  to  Aecidont  and  Health  Omnpanies  in 
General— (A)  Provisions  Shall  Apply  to  AU  Companies.— 
All  the  provisions  of  the  laws  fo  this  state  applicable  to 
life,  fire,  marine,  inland,  lightning  or  tornado  insurance  companies 
apply  so  far  as  the  same  are.  applicable  to  all  companies  transact- 
ing any  other  kind  of  insurance  business  in  this  state,  so  far  as  they 
are  not  in  conflict  with  the  provisions  made  specially  applicable 
thereto.     (Art,  4955,  Rev,  St.  1914.) 

(B)  Chapter  15  of  the  Revised  Statutes  of  1914  Does  Not  Ap- 
ply to  Fraternal  Beneficiary  Gompaniea. — The  chapter  entitled  "Gen- 
eral Provisions"  (Chapter  15)  does  not  apply  to  fraternal  bene- 
ficiary associations  nor  does  it  apply  to  companies  carrying  on  the 

AOOnnnrT    AVS     KXAXTM     USOK-  notice  to  specify  the  time  and  plKce  Of 
Urox— (B)     MimrAX  consideration.— Hackler  v,  Intematlon- 
OOKFAVZBB.  «]  Travelers'  Ass'n,  ISG  8.  W.  44.     See 
28  Cent.  TMe.  Insurance.  I  4S. 
54 — OoB«tltatloiia  and  Br-Kawa.     (■••  a     niiere    the    notice    that    amend- 
as  Oud.  IMf,  lnanranoa.     JM.)  ments  to  ttie  by-laws  of  a  mutual  aa- 
BCEsment  nccldent  association  would  be 
1.     A  notice  to  members  of  a  mutual  acted  upon  was  defective  because  not 
assessment    accident    association     thai  specifying   the   place  of   meeting.   It   Is 
ftmendmenta   to  the  by-laws  would  be  linmaterlal   that   a    member,   asaertlng: 
conaldered   at   the   next   reg-ular   meet-  the  Invalidity  of  the  amendment  aa  to 
Ing  of  the  board  of  directors.  Saturday,  him,    knew    the    location    of    the    home 
December    9th.    Is    Insufllclent    under  ofllce  of  the  aaaoclatlon  at  Which  place 
Bev.   St.    1911,   art.    4800,   requlrlne   the  the    meetfnff  actually   wa»   held.— Id. 
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business  of  life  or  casualty  insurance  on  the  assessment  or  annual 
premium  plan.     (Art.  4957,  Rev.  St.  1914.) 

(C)  No  Zievel  Preminm  Policies  Shall  Be  Issaed. — It  is  now 
unlawful  for  level  premium  policies  providing  for  more  than  one 
year  preliminary  term  insurance  to  be  sold  in  this  state.  (Art. 
4952,  Rev.  St.  1914.) 

(D)  Companies  Shall  Not  Discriminate. — Life  insurance  com- 
panies are  forbidden  to  discriminate  in  favor  of  individuals  of  the 
same  class  and  of  equal  expectation  of  life  in  the  amount  of  or  pay- 
ment of  premiums  charged  or  in  other  benefits.  Neither  are  they 
or  their  agents  permitted  to  offer  rebates  of  premiums  or  to  offer 
any  inducements  under  penalties  provided  in  the  Penal  Code,  (Art. 
4954,  Rev.  St.  1914.) 

(E)  Oompanies  Shall  Not  Misrepresent  Policies.— Life  insur- 
ance companies  or  their  officers  or  agents  must  not  issue  or  cir- 
culate any  estimate,  illustration,  circular  or  statement  misrepre- 
senting the  terms  of  any  policy  issued  by  it  or  benefits  or  ad- 
vantages promised  therein.     (Art.  4958,  Rev.  St.  1914.) 

INSURANCE  AGENTS  AND  BROKERS 

Statntoiy  Regiilatioiis — (A)  Agents  Must  Be  Authorized  to 
Solicit  Insurance. — Agents  before  soliciting  insurance  for  any  com- 
pany must  first  procure  a  certificate  from  the  commissioner  of 
insurance.     (Art.  4960,  Rev.  St.  1914.) 

(B)  Who  Are  Agents. — A  person  is  held  to  be  an  agent  of  an 
insurance  company  who  solicits  insurance,  who  takes  or  transmits 
an  application  for  or  policy  of  insurance,  or  who  advertises  or 
gives  notice  that  he  will  do  so,  who  receives  or  delivers  a  policy, 
who  examines  or  inspects  any  risk,  who  collects  or  transmits  any 
premium,  who  makes  or  forwards  any  diagram  of  any  building 
or  buildings,  who  performs  any  other  act  in  the  consummating 
of  a  contract  of  insurance,  or  who  shall  examine  into  or  adjust 
any  loss.  This,  however,  does  not  make  citizens  who  arbitrate  Id 
the  adjustment  of  losses  agents  nor  does  it  cover  attorneys  at  law. 
(Art.  49fil.  Rev.  St.  1914.) 

<C)  Policies  Vtast  Be  Issued  0nl7  Through  Resident  Agents, 
Except. — All  companies  of  whatsoever  kind  are  prohibited  from 
authorizing  or  allowing  any  person  or  agent  who  is  a  non-resident 
of  Texas  to  issue  or  deliver  any  policy  of  insurance  on  persons  or 
property  located  in  this  state.  It  is  provided  that  this  does  not 
apply  to  compion  carriers  or  to  persons  who  on  oath  state  that  they 
cannot  obtain  insurance  on  their  person  or  property  through  agents 
in  this  state.     (Art.  4963,  Rev.  St.  1914.) 

(D)  Solicitor  of  Insnrance  to  Be  Deemed  Agent  of  Company.— 
A  person  who  solicits  an  application  for  life  insurance  is  to  be 
regarded  as  the  agent  of  the  insurer  in  any  controversy  arising 
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but  such  an  agent  does  not  have  the  power  to  waive,  change  or 
alter  any  of  the  terms  or  conditions  of  the  application  or  policy. 
(Art.  4968,  Rev.  St.  1914.) 

(Z)  Persons  Debarred  From  Acting  ag  Agent. — No  corporation 
or  stock  company  can  he  the  agent  of  a  life  insurance  company. 
(Art.  4969,  Rev.  St.  1914.) 

(F)  BevocatioD  of  Agent's  Authority. — An  agent's  authority  to 
solicit  insurance  may  be  revoked  for  violation  of  any  of  the  insur- 
ance laws,  for  knowingly  deceiving  or  defrauding  a  policy  holder 
or  for  unreasonably  failing  end  neglecting  to  pay  over  to  the  com- 
pany the  premiums  collected  by  him.     (Art.  4971,  Rev.  St.  1914.) 

THE  CONTRACT  IN  GENERAI^NATURE, 
REQUISITES  AND  VALIDITY 

Policies  Oovemed  By  the  Laws  of  Texas,  Notwithstanding  Stipu- 
lations to  the  Contrary — Statutory  Begnlations. — All  contracts  of 
insurance  payable  to  any  citizen  of  this  state  are  held  to  be  con- 
tracts entered  into  by  virtue  of  the  laws  of  this  state  and  gov- 
erned thereby  although  such  policy  may  provide  that  the  con- 
tract was  executed  and  is  payable  together  with  the  premiums 
outside  this  state  or  at  the  home  office  of  the  company  issuing 
the  same.     (Art.  4950,  Rev.  St.  1914.) 

Policies  of  Life  Instiranoe  Shall  Contain  the  Entire  Contract — 
Statutory  Emulations. — All  life  insurance  policies  now  sold  in 
Texas  are  to  contain  the  entire  contract  between  the  insurer  and 
insured  and  the  application  for  such  policy  may  be  made  a  part 
thereof.     (Art.  4953,  Rev.  St.  1914.) 

PoUcies  Must  Be  Acoomponied  By  Copy  of  Questions— Statutory 
B^nlations. — A  copy  of  the  questions  and  answers  of  the  applica- 
tion shall  accompany  every  policy — either  photographic  or  printed. 
However,  this  provision  does  not  apply  to  life  policies  with  pro- 
visions making  the  policies  indisputable  after  two  years,  providing 
the  premiums  are  paid.     (Art.  4951,  Rev.  St.  1914.) 

Statutory  Eegtilation  of  Mutual  Assessment  Companies — Policy 
ShaU  Specify  What. — The  policy  must  specify  the  amount  it  prom- 
ises to  pay  upon  the  contingency  insured  against,  the  number  of 
days  after  the  receipt  of  satisfactory  proof  of  the  happening  of 
such  contingency  at  which  such  payment  shall  be  made.  L'pon 
the  happening  of  such  contingency  the  corporation  shall  be  liable 
for  the  payment  of  the  full  amoufct  at  the  time  specified,  sub- 
ject to  such  legal  defenses  as  it  may  have.  However,  if  the  assess- 
ments made  in  accordance  with  the  by-laws  to  meet  such  payment 
are  not  sufficient  then  the  amount  so  raised  and  paid  over  shall 
be  considered  as  fully  discharging  such  corporation  from  liability. 
(Art.  4807,  Rev.  St.  1914.) 
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Application  or  Offer  and  Aoceptance.—There  is  no  contract 
where  an  applicalion  permits  an  applicant  to  reject  the  policy 
within  a  stated  time.' 

Validity  in  Oenraral. — An  applicant  is  bound  by  the  answers  in 
an  application  and  he  should  read  them  over  before  signing.  If 
he  accepts  a  policy  he  is  bound  by  its  provisions  whether  he  reads 
them  or  not,  providing  of  course,  fraud  or  mistake  do  not  enter 
in.' 

Incorporation  of  Constitution,  By-Laws  or  Rules  of  Insnrer. — 
The  constitutions  and  by-laws  control  in  the  description  of  in- 
juries for  which  losses  are  payable.' 

Deliverance  and  Acceptance. — Where  an  application  so  provides 
a  policy  does  not  take  effect  until  the  application  has  been  ac- 
cepted by  the  company  and  the  company  is  not  estopped  to  deny 
its  liability  for  any  injuries  prior  to  such  acceptance.'  Where  an 
applicant  refused  to  accept  a  certificate  the  contract  never  took 
effect,* 

Beformation. — To  reform  a  policj'  to  conform  to  the  actual  in- 
tent of  the  parties  there  must  be  mutual  mistake  or  mistake  on 
one  side  and  fraud  on  the  other.' 


'— TKB  ooxrmAOT  nr  aBiT»»*T. 

(•m  1  Oro.  I  B4a.>.  <A>  VAT1TKB, 
BSQinSITXB  Ain>  TAKIDITT 


a.  Where  the  application 
Whlcli  an  accident  policy  wbs 
permitted   applicant    to    reject    ai 


Med 

the    policy 

Witt 

Ided 

Men- 

1    of 

■  Teiae 

'ebb. 

3ee 

28   Cen 

t.   Dig 

.    In6 

7.  n'herr  the  application  eipressly 
made  a  part  of  the  policy  provides 
that  the  company  shall  not  be  liable 
for  Injury  or  death  happening  prior  to 
the  'Receipt  and  acceptance"  of  the  ap- 
plication and  membership  fee.  the  con- 
tract does  not  take  effect  until  accept- 
ance, and  the  company  le  not  estopped 
to  deny  liability  for  death  occurring 
prior  thereto  by  having  received  the 
application     and     retained     the     fee. — 


8.     Wher 


provision  of  the 


factory,    applicant    mig-ht    return    It    to 

138.— Taualty     la    0«n«U.       (Sm     28 

the    asBoclatlon    and    receive    back    hlfl 

membership  fee,   the  applicant  refused 

to    accept    the    certificate,    so    that    the 

8.     In  absence  of  fraud   on   mlstahe. 

contract  never  took  eriect,  the  associa- 

the applicant  for  insurance.   aceeptlnK 

tion  was  not  estopped  to  deny  liability 

the  policy,   Is  bound  by  Its  provision!!. 

because  It  Inslated  on  proof  of  loss  and 

whether    read    or    not.— Great    Eastern 

did    not   return    the   membership   fee, — 

Casualty    Co.     v.    Thomas,     ITS     S.    W. 

Buslneso      Men's      Accident      Ass'n      of 

80S. 

Texas  v,  Webb.  1«S  S,  W,  380,      See  28 

Cent.    Dlir.    Insurance,    II    7G,    Z63, 

Z«Wfc  OF  KOlM  Of  iMnPW.      <SM  SB 

8.     Limitations   aa   to   loHses   In   the 

8.     An   Insurance   policy    will   not  be 

conatltutlons  and    by-laws   of   an   acci- 

relormed   to    conform     to    the    Bllesed 

dent  fraternity  held  to  control  the  de- 

actual  Intent   of  parties,   unless   there 

scription   of   Injuries   for   which    losses 

was  mutual  mistake,  or  mistaJte  on  one 

were    payable. — Eminent    Houi^hold   of 

side  and   fraud  on  other.— Great   E:aBt- 

Columbian    Woodmen    v.    Hancock.    171 

ern  Casualty  Co,  v.  Thomas,  178  S.  W. 
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CONSTRUCTION  AND  OPERATION 

Application  of  Oeneral  Bnles  of  Oonstructioo. — The  general  mle 
that  a  policy  should  be  construed  most  favorably  to  the  beneficiary 
does  not  apply  where  no  ambiguity  or  uncertainty  exists  in  the  lan- 
guage of  a  policy."  The  Supreme  Court  has  also  held  that  al- 
though the  construction  most  favorable  to  the  insured  and  which 
makes  the  insurer  liable  usually  obtains  yet  a  policy  should  not 
be  so  construed  as  to  make  a  new  contract  in  disregard  of  the 
plain  and  unambiguous  language  of  the  parties.'^  As  a  general 
rule,  however,  it  is  almost  universally  held  that  a  contract  of  in- 
surance should  be  construed  most  favorably  to  the  insured  and 
towards  holding  the  insurer  liable.'' 

What  Law  GoTonu. — The  statute  of  the  local  forum  governs  in 
all  actions  for  the  recovery  of  damages  and  attorneys'  fees  even 
though  the  contract  of  insurance  was  made  in  a  foreign  state.'* 

Oonstming  Together  Policy  and  Accompanying'  Papers. — The 
rule  is  that  where  the  application,  policy  and  premium  notes  are 
executed  at  the  same  time  they  are  regarded  as  parts  of  the  same 
transaction  and  should  be  construed  together." 

Constoniing  Statutes  and  Charter,  By-LawB  or  Rules  of  Insurer 
as  Part  of  Policy. — A  by-law  will  not  be  permitted  to  override 
the  plain  letter  of  the  policy  and  the  latter  will  govern — otherwise 
the  insurer  would  be  able  to  limit  its  liability  indefinitely  and  as 
it  may  see  fit."  The  statute  (Art.  4807,  Rev.  St.  1914)  expressly 
provides  that  the  insurer  shall  be  liable  for  the  payment  of  the 
amount  in  full  and  this  amount  is  the  amount  in  the  certificate  or 


Buaceptlble   of  any  constniotlon   mak- 

nOV     (Bm    1   OTO.   843.) 

ing  the  insurer  responsible  for  the  loss 

of  Injury,  It  1b  the  duty  of  the  court 

tc  so  construe  It.— Western  Indemnity 

Co,   V.  MacKechnle.   185   S.   W.   616. 

147— What  £«w  Chivariu.     ■••  flB  Omt. 

10.     The  rule  that  a-  policy  must  be 

construed   most    llberaUy   Ir    favor   of 

the     beneficiary     has     no     appUcatlon 

13.     ThouBh    a    contract    of    accident 

where   there   Is  no  amblRUlty  nor  un- 

Insurance  was  made  In  a  foreign  state. 

Conatrued.      JudRment  99  S.  W.  877.  re- 

veraed.— Continental     Casually    Co.     v. 

Wade.  105  3.  W.  3B. 

eler'B    Ins.    Co.    v.    Harris,     178    S.    W. 

11.  While  an  accident  Insurance 
policy  should  he  conBtrued  most  favor- 
ably to  Insured,  and  so  as  to  make 
the  Insurer  responsible  tor  the  loss 
If  the  poUcv  Is  fairly  susceptible  of 
such  construction,  vet  It  cannot  be  so 
construed  as  to  malce  a  new  contract.  14.     Where    an     application     for    In- 

In    dlsrcR-ard    of    the   plain   and    unam-  surance,  the  policy  Issued  thereon,  and 

biguous  tan^usRe  used  by  the  parties.  the  notes  Riven  for  the  premiums  were 

Judgment   72   8.   Wi    1047,   reversed, —  eiecutenl    contemporaneously,    the    In- 

Maryland  Casualty  Co,  v,  HudBlns.  76  struments  were  parts  of  one  transac- 

S.  W.  7<B,  97   Tex.   lit.  tlon.  and  must   be  construed   toRether 

13.  A  contract  of  Insurance  nhoutd  In  ancertalnlnfr  the  terms  of  the  con- 
be  construed  most  favorably  to  the  In-  tract. — North  American  Aco.  Ins.  Co. 
Bured,  and  where  Its  languaee  Is  fairly  v.   Bowen,   102  S.   W.    163. 
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policy  stated."  Following  out  the  general  rule,  it  is  held  that  where 
a  provision  in  a  conetitutioc  is  susceptible  of  two  constructions,  the 
one  most  favorable  to  the  insured  will  be  adopted,  and  further,  the 
court  will  examine  other  provisions  as  an  aid  in  arriving  at  its  mean- 
ing.'* Of  courrse,  the  policyholders  in  an  association  in  agreeing 
to  be  bound  by  future  by-laws  which  may  be  passed,  intend  only 
such  by-laws  as  the  association  has  power  to  pass," 

Parties  to  Contract  and  Relfttions  Between  niem. — A  policy  pur- 
porting to  insure  persons  only  between  eighteen  and  sixty-five 
years  of  age  is  void  when  issued  to  a  man  over  sixty-five." 

PREMIUMS,  DUES  AND  ASSESSMENTS 

Paymmt  of  Premiiims. — It  would  appear  that  the  insurer  has  a 
right  to  determine  how  payments  of  premiums  shall  be  made  to  a 
certain  extent  as  it  has  been  held  that  the  mailing  of  a  check  for 
dues  is  not  payment  until  it  is  received."  Payment  is  not  made 
when  a  letter  containing  the  remittance  is  deposited  in  the  post- 
oflBee  but  when  it  is  received  by  the  association,  unless  the  insurer 
has  authorized  remittance  by  mail."  As  to  when  payments  must 
be  made  it  cannot  be  said  that  time  is  of  the  essence  of  an  acci- 
dent policy." 


IBS — Coiwtnilng  ItaitntM  and  OIuutM, 
Bj-X^wa  or  Bill**  of  XnanxaT  mM  Vtrt 
of  ponoy.  (•••  SB  Ooat.  IMf.  InnT- 
ajuw,   9  318.) 

IB.  Policyholders  in  an  Insurance 
BSBOcfallon.  asreelns  to  be  bound  by 
future  by-laws  passed,  held  }d  Intend 
only  such  by-laws  as  the  aaaoclatlon 
has  power  to  pass. — Eaton  v.  Interna- 
tional  Travelers'  AHs'n  of  Dallas,  136 
1    28    Cent.    DIk.    Inaur- 


23    Cent 


ajice 


IS. 


I   312. 


I  of  a 


t   Int 


e  association,  tlmltlnir  th 

to  1500    for  death    resulting   fro 

plexy  caused  by  accident,  held  u 


for  apoplexy  resulting  from  accident. 
under  a  oertlflcate  providing  for  the 
'  payment  of  $6,000  In  case  of  death, 
and  not  reterrlnir  to  the  by-law. — In- 
ternational   Travelers'    ABa'n    v.    Bra- 


17.     Under    Kev 


iable    for    the 


Protective  Aas'n  of  America   v.   Roth. 
108     S.     W,     1039,     alDrmed. — Roth     v. 
'e   Ass'n   of   Amsrl. 
IDS    Tex..    341.      See 
irance.    {{1870-187i. 
la.    A   clause   in   a   certlflcate.   pro- 
viding that   the   association    shaU   not 
be   liable   In   case    of   disability   when 
caused    by    any    bodily    or    mental    In- 
nrmlty    or    disease,    dueUng.    flehtlne. 
wrestling,    war,    or    riot,    appllea    to   a 
case    of    disability    only.-~Id. 
IBS — PnrtlM  to  OontTAOt  aod  Balfttiona 
BstwMn  VlL«m.      (Bm   08  0«nt.  SIf. 
Iiunirmaoa,    §|    316-333.) 
BO.     An      accident      policy      provided 
that;       "This     ticket    does    not    insure 
any  person  under   18   or  over  65   years 

death  only,"  Held,  that  such  policy 
Issued  to  a  man  over  66  years  of  ago 
was  void;  the  words  "except  ajtainat 
death  only"  not  applying  to  him. — Per- 
ry V.  Standard  Life  &  Accident  Ins. 
Co.  of  Detroit,  Mich.,  125  S.  W.  JT1. 
See  28  Cent.  Dig.  Insurance.  It31<- 
322. 

▼I— PBBKZUIES.      DTTXa      AJTIl      AS. 


hence  the  Insi 


by-li 


—Id. 


mit    ! 


tslon  of  the 
tlon  Is  susceptible  of  two  construc- 
tions, it  must  be  glVen  Ihe  Interpreta- 
tion most  favorable  to  the  beneficiary. 
end  the  court  will  looli  to  any  other 
provision  which  will  aid  U  in  arrlvlnE 
at  Its  meaning.     Judgment  Travelers' 


IBS — P>.yni«nt   of    Pmnliuiu.      {•••   38 
IHg.  Xnanranoat  gS  39S-3M.) 

31.  Whether  time  for  payment  of 
premiums  on  an  accident  policy  Is  of 
the  essence  depends  on  the  wording 
(hereof,  and  it  cannot  be  said  that 
as  a  matter  of  law  time  la  o(  the 
essence. — North  Amerclan  Ins.  Co.  v. 
Jenkins.  181  S.  W.  307. 
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CANCELLATION,  SURRENDER,  ABANDONMENT 
OR  RESCISSION  OF  POLICY 

Bight  of  Insorer  to  Ganc^  Oertiflcate  or  Policy.— A  board  of 
directors  of  an  association  tias  autiiority  to  cancel  a  membership 
where  they  deem  a  member  to  have  become  a  more  hazardous 
risk.*" . 

Validity  of  OanceUation. — The  death  of  the  insured  revokes  all 
offers  of  cancellation  made  by  him  prior  to  his  death,  and  not  ac- 
cepted by  the  insurer  prior  thereto.*"  The  rights  of  the  parties 
become  flxed  by  the  death  of  the  insured  and  the  insurer  cannot 
accept  his  previous  offer  to  cancel  by  withdrawing  its  claim  on 
his  wages  in  payment  of  the  premium  due.""  And  in  such  a  case 
the  wife  of  the  insured  would  not  be  estopped  by  her  conduct  in 
receiving  the  full  amount  of  her  husband's  wages,  from  enforcing 
collection  of  the  policy,  the  agreement  between  the  insured  and 
insurance  company  having  been  that  sufficient  funds  should  be 
left  with  the  employer  of  the  insured  to  pay  the  premium  each 
month.*" 


98.     The    mailing    of    a    check    by    a 

other  provlalona  relative  to  eipulalon. 

memhcr  for  the  amount  of  hlB  dues  tx 

—Travelers'  Protective  ABB'n  of  Amer- 

not  payment  until  It  is  received.  JudR- 

ment    Travelers'     Protective    Aas'n    of 

Clv.  App.   119.      See  Cent.   Dig.   vol.   !8, 

America   v.    Roth.    108    S.    W.    1039.   af- 

cols.  3022,    3023,   1   1S7J. 

firmed. — Roth  V.   Travelera"   Protective 

ABB'n    of    America.    IIB    S.    W.    SI.    102 

i   18BT. 

in  pursuance  to  the  lerma  of  a  policy. 

an   aecldent   Inaurance   aaa Delation    had 

authorized  remltUnces  o(  duea  by  mall. 

Insured's     employer,     and.     before     Its 

payment   la   not   made   when    the  letter 

containing  the   remittance  Is  depoatted 

a   cancellation,   died,    the  rights  ot   the 

tn  the  post  ofTlce,  but  when  received  by 

parties   having    then   became  flxed,    the 

I   Oant.   IM*.    loMVXmatm,    IS4»S-40«.> 

&3k.     The  constitution  of  a  beneficial 

of  MiSBOurl,  authorized  the  directors 
to  cancel  any  membership  If  deemed 
advisable  by  them,  and  there  were 
other  provisions  of  the  constitution 
of  the  order  as  well  as  of  the  laws 
of  Missouri  which  authorized  expulsion 
of  a  member  for  the  commission  of 
any   felonous  olTense,   habitual   drunk- 


vloUtlor 


thip. 


Held,    that    the 


uice  company  could  not  alter 
and  accept  Insured's  orer  of 
withdrawing  Its  claim 
on  hiB  wages, — Travelers'  Ins,  Co.  v. 
Jones,  73  S.  W.  978. 

fl3&  Death  of  inaured  revokes  all 
oilers  of  cancellation  made  by  him 
prior  to  his  death,  and  not  accepted 
by  Insurer  prior  thereto. — Travelers' 
Ina.   Co,    v.   Jones,   73   S.   W.   »T8. 

33d.  PlaintlfTs  husband  took  out  an 
accident  policy  which  provided  that 
insured  should  leave  with  his  employer 
Bufflctenl  funds  earned  In  the  preced- 
ing month  to  pay  premium  Install- 
mentB.  Insured,  shortly  after  receiv- 
ing the  policy,  sent  It  to  defendant's 
state    agent,    asking    that    It    be    can- 


t  In  B 


mplo; 


r  for 


having  lost  an  eye,  which  rendered 
htm  a  more  hazardous  risk,  the  pro- 
visloD  authorlilng  the  directors  to  can- 
cel a  membership  as  deemed  advis- 
able   not    being    In    conflict    with    the 


the  premium,  which  n 
Iff  received  the  full  i 
earned  by  her  husbBn< 


IS  done.    Plalnt- 
for  that  month. 
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Ronedies  fw  Wrongful  Cancellation. — In  case  there  is  a  mere 
refusal  to  pay  sick  beiiefitB  and  notliing  more  the  insured's  meas- 
ure of  damages  under  a  health  policy  is  the  amount  of  payments 
to  which  he  is  entitled."  Where  there  is  a  complete  repudiation 
of  such  a  policy  the  insured  may  rescind  and  recover  as  damages 
all  premiums  paid,  with  interest,  less  any  payments  made  to  him 
while  ill.^ 

Rescission  By  Insured. — In  a  case  where  the  insured  ofFered  to 
rescind  but  the  insured  continued  to  send  in  its  claim  for  the 
premium,  such  action  amounted  to  a  rejection  of  the  offer." 

AVOIDANCE   OF   POLICY   FOR   MISREPRESEN- 
TATION. FRAUD  OR  BREACH  OF  WAR- 
RANTY OR  CONDITION 

Statntory  Provisions — (A)  Misrepresentation  Host  Be  Blaterial 
to  Avoid  Contract.— Any  provision  in  any  contract  or  policy  of  in- 
surance issued  or  contracted  for  in  this  state,  which  provides  that 
the  answers  or  statements  made  in  the  application  for  such  con- 
tract, or  in  the  contract  of  insurance,  if  untrue  or  false,  shall  ren- 
der the  contract  or  policy  void  or  voidable,  shall  be  of  no  effect, 
and  shall  not  constitute  any  defense  to  any  suit  brought  upon 
such  co'ntract,  unless  it  be  shown  upon  the  trial  thereof  that  the  ■ 
matter  or  thing  misrepresented  was  material  to  the  risk  or  actually 
contributed  to  the  contingency  or  event  on  which  said  policy  be- 
came due  and  payable,  and  whether  it  was  material  and  so  con- 
tributed in  any  case  shall  be  a  question  of  fact  to  be  determined 
by  the  court  or  jury  tryinfr  such  case.     (Art.  4947,  Rev.  St.  1914.) 

(B)  Ko  Defense  Based  Upon  BliBrepresentaticai  Valid,  Unless. — 
No  defense  based  upon  misrepresentation  made  in  the  applications 
for  or  in  securing  a  contract  of  insurance,  shall  be  valid,  unless 

It   was  not  shonn  that  plalntld  knew  lean   Nat.    Ins.   Co.   v.   WllBOn.    ITS   S. 

that    defendantB   agent    had    not   can-  W.  «ZS. 

celed  the  poMoy.  or  that  she  knew  flS.  Complete  repudiation  by  Inmt^ 
that  defendant  had  sent  In  Its  order  ance  company  of  policy  of  health  in- 
to the  paymaster  for  the  nrst  InsttLlI-  surance  held  to  entitle  plaintiff  to 
ment  of  premluma.  Held,  that  plalnUlf  '- "  -  ■  ■  ----- 
was  not  eatopned,  by  her  conduct  In 
reeelvlntc  her  husttandB  wages,  from 
enforclnR  collection  of  the  policy. —  while  111. — Id. 
Travelera'  Ins.  Co.  v.  JoncB,  73  S.  W. 
978.  MS — B«aala*lon   Br    bnued    ox   B«B»* 

loal-  B&     Where  an  Insurance  policy  pro- 

nr.  vided  that  Insured  should  leave  with 
his  employer  each  month  sudlelent 
funds  to  meet  the  premiums  thereon. 
M.  Where  there  Is  a  mere  refusal.  and  Insured  wrote  to  Insurer,  olfer- 
not  amounting  to  total  repudiation  of  Ing  to  rescind  the  contract,  but  Insurer 
the  contract,  to  pay  sick  benefits  to  nevertheless  sent  In  Its  claim  for  the 
which  Insured  Is  entitled  under  a  pot-  premium  to  insured's  employer,  auch 
ley  of  health  Insurance,  hts  measure  action  on  Us  part  was  a  rejection'  of 
of  damages  Is  the  amount  of  the  piiy-  Insured's  offer  of  rescission. — Travsl- 
menls  to  which  he  ts  entitled.— Am er-      ers"  Ins.  Co.  v.  Jones,  78  S.  W.  971. 
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the  defendant  shall  show  on  the  trial  that,  within  a  reasonable 
time  after  discovering  the  falsity  of  such  misrepresentations  so 
made,  it  gave  notice  to  the  insured  or  to  the  beneficiaries  under 
said  contract,  that  it  refused  to  be  bound  by  such  contract  or  pol- 
icy. Ninety  days  is  defined  as  a  reasonable  time.  It  is  provided 
further  that  this  article  shall  not  be  construed  to  render  available 
any  immaterial  mi-srepresentation,  nor  to  in  anywise  affect  Article 
4947.     (Art.  4948,  Rev.  St.  1914.) 

<C)  Policy  Shall  Not  Be  Defeated  Becatue  of  Hfisrepresenta- 
tins,  TJnleSB. — A  recovery  upon  a  life,  accident  or  health  insurance 
policy  shall  not  be  defeated  because  of  misrepresentation  in  the 
application  which  is  of  an  immaterial  fact  and  which  does  not  affeet 
the  risks  assumed.     {Art.  4959,  Rev.  St.  1914.) 

It  is  also  provided  that  no  defense  based  upon  misrepresenta- 
tion made  in  the  application  upon  the  life  of  any  person  in  this 
state  shall  be  valid  in  any  suit  brought  on  such  contract  two  jeara 
or  more  after  the  date  of  its  issuance,  when  the  premiums  have 
been  duly  paid  and  received  without  notice  is  given  by  the  in- 
surer to  the  insured  of  its  intention  to  rescind  on  account  of  mis- 
representation unless  it  is  shown  on  the  trial  that  such  misrepre- 
sentation was  material  to  the  risk  and  intentionally  made.  (Art. 
4951,  Rev.  St.  1914.) 

Health  and  Physical  Oondition  of  Insured. — The  rule  is  that  in 
determining  the  question  of  falsity  of  answers  in  an  application 
for  insurance  such  answers  must  be  construed  liberally  in  favor  of 
insured."  Failure  or  omission  to  make  certain  statements  does 
not  always  constitute  a  breach  of  warranty,  as,  a  warranty  that 
applicant  was  in  whole  and  sound  condition,  mentally  and  physi- 
cally, is  not  "breached  by  his  failure  to  state  that  he  had  a  leg  am- 
putated at  the  knee."  Warranties  are  specially  important  in  so 
far  as  they  might  affect  the  risk  and  render  him  more  or  less  de- 
sirable," and  the  insurer  contemplates  all  such  facts  as  affect  the 
risk  being  fully  stated  in  the  application. 

phyBleaHy,  Is  not  breached  by  failure 
to  Btate  that  he  had  a  left  amputated  at 
the    knee.— Id. 

3>.  Where  Insured.  In  h<a  applica- 
tion for  accident  Insurance,  warranted 
that  he  had  never  had  "paralyslB.  nts 
or  any  kind,  bratn  diaorder,  diabetes, 
hernia,  varleoae  veins,  or  any  bodily 
or  mental  Inflrmlty,  Injuries  or 
wounds,"  or  BUITered  any  loss  ot  a 
a7.  In  determlnlnK  the  question  of  nmb  or  an  eye.  except  as  sUted,  and 
falsity,  the  questions  and  answers  in  that  he  had  never  been  ruptured  or 
the  application  for  Insurance  must  be  "otherwise  Injured,"  the  words  "In- 
construed  liberally  In  favor  of  the  In-  Juries  or  wounds"  and  "otherwise  in- 
sured.— Qreat  E:astern  Casualty  Co.  v,  lured"  should  be  construed  to  refer 
Smith.    171    S.    W.    487.  only   to  such    serious   other  wounds  or 

Injirrles  not  specified  as  might  affect 
the  risk. — Trenton  vs.  North  American 
Ace.   Ins.  Co..   S9  S.  W.    276. 


■i^^ 
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Habits. — All^ statements  as  to  insured's  habits  are  construed  with 
■   reference  to  such  habits  at  the  time  of  his  application  only.^" 

FORFEITURE  OF  POLICY  FOR  BREACH  OF 

PROMISSORY  WARRANTY  COVENANT, 

OR  CONDITION  SUBSEQUENT 

Notice  and  Proceedings  to  Oive  Effect  to  Forfeiture. — Under  the 
statutes  which  prescribe  90  days  as  being  a  reasouable  time  within 
which  insurer  may  give  notice  of  its  refusal  to  be  bound  under 
a  policy  by  reason  of  misrepresentations  of  insured,  such  misrep- 
resentations are  regarded  as  no  defense  where -such  notice  is  not 
given  within  the  time  stated." 

Default  in  Payment  of  Premiiuns  or  AMesBiDents  aa  Oronnd  of 
Forfeiture  in  Oeneral. — The  rule  is  that  when  a  policy  provides 
that  premiums  shall  be  paid  at  the  time  and  in  the  way  pre- 
scribed, default  in  the  payment  of  such  premiums  or  any  one  of 
them  will  put  an  end  to  the  policy  immediately  and  without  notice 
to  the  insured."  However,  where  benefits  under  a  policy  have 
accrued,  the  policy  cannot  be  forfeited  for  non-payment  of  pre- 
miums as  the  premiums  may  be  deducted  from  the  claims 
due.*^  ss. 


997 — XkHit^  (Sm  88  Orat.  mg.  In- 
■niano*.  t  876.) 

30.  A  atatemenl  by  Insured  as  to 
his    habits    with    reference    to    tntoM- 

habltB  at  the  time  of  hla  at>DlIcatlon. 
not  before  or  after. — Order  of  United 
Commercial  Travelers  v.  Simpson,  1T7 
S,   W.    1«». 

rOBTBinrBB  or  pouot  t  o  a 
BmxAOK  OT  vmoMxnaomr  was. 

KAVTT,  OOTBMAXT,  OS  OOM- 

DinOX    BUB8BQIIBVT. 

(8m  1   Cto.  §  348.) 

310 — aronadB  In  Oanaikl — Botlo*  and 
riiiii««<llii||«  to  OlTa  Effaot  %o  Vor- 
filtar*,  (■••  98  Oant.  I>lff.  Znni'- 
anc*,  Si  703,  781,  780,  898,  840;  804.) 

31.  Under  Vernon's  Saylcs'  Ann.  Civ. 
St.  191J,  Art.  4848.  mlsrepreaenlatlons 
of  Insured  held  not  a  defense  where 
notice  of  Insurer's  refusal  to  be  bound 
was  not  Ktven  within  90  days  after 
notice  of  the  misrepresentations. — 
Commonwealth  Bonding-  *  Casualty 
Ina.  Co.,   V.   Wright,   J71    S.   W.   1043. 

348 — Son-parma&t  of  Promltltiu  or  AM, 
■•umanta — DafftDlt  ai  Oronnd  of 
ToTf«ltiua  la  Oanaral.  <■••  SB  Omt. 
Dig.  Dunranoa,  g§  SSI,  896,  90S,  913.) 

as.  An  accident  policy  stipulated 
for  the  payment  of  premiums  In  four 
equal  installments  In  one,  two.  three 
and  four  months,  and  declared  that  the 
notes  were  tor  premiums  for  conaec- 
utlve  periods  of  time  and  each  was  to 


apply  only  to  Its  corresponding  period. 
The  a,pp]lcatlDn  recited  that  the  In- 
sured asreed  that  the  policy  should 
embrace  four  separate  contracts  and 
should  not  be  in  force  after  maturity 
of  the  flrst  note,  except  by  actual  pay- 
ment of  the  first  and  succeeding  prem- 
ium notes  at  maturity  In  their  consecu- 
tive order.  The  rirst  rote  provided 
that,  If  It  was  not  paid  at  maturity, 
the  poilcy  should  terminate  on  that 
date,  and  each  of  the  other  notes  pro- 
vided that.  It  the  same  was  not  paid  at 
maturlly,   the  policy  should  t 


cancellation.— Xorth  American  Ace. 
Ins.  Co.  V.  Bowen,  !02  S.  W.  1B3.  See 
28    Cent.    Dig.     Insurance,     i)    881-904. 

33.  Where  under  a  sick  benefit  cer- 
tificate, benedts  on  account  of  sick- 
ness accrue  while  the  poilcy  la  In  force, 
the  policy  cannot  be  forfeited  there- 
after for  non-payment  of  dues,  since 
the  dues  must  be  deducted  from  the 
claims  due.  and  this  though  the  pol- 
icy expressly  provide  that  no  such  de- 
duction shall  be  made.— Royal  Frater- 
nal Union  V.  Stahl,  12S  S.  W.  920.  See 
6    Cent.    Dig.    Ben.    Assoc.    II    22-28. 

33a.  An  accident  policy  stipulated 
for  the  payment  of  the  premium  In 
four  equal  Installments.  In  one,  two. 
three,  and  four  months,  and  declared  - 
that  claims  for  Injuries  received  dur- 
ing any  period  for  which  the  Install- 
ment  of   the   premium   was   not   paid 


,Cot>^Ic 
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Eztenaion  of  Time  for  PaTment  of  Preminm. — An  agent  may  have 
the  authority  to  extend  the  time  of  payment  of  premium  notes  in 
the  absence  of  a  limitation  by  the  insurer  of  his  authority.*' 

Additional  Insurance  as  Oronnd  of  Forfeiture. — Where  insured 
took  out  two  policies  at  the  same  time  and  in  the  same  company 
the  insurer  may  declare  one  of  them  void  even  after  injury  of 
insured  although  it  did  not  tender  premium  back  to  insured  on 
one  of  his  policies  before  the  accident.'"  In  an  accident  policy  of 
this  kind  which  permits  but  one  policy  to  each  person,  the  insurer 
must  return  premiums  on  policies  in  excess  of  this  number  on  de- 
mand,"" It  is  not  a  warranty,  forfeiting  the  policy  for  breach, 
where  such  policy  stipulates  that  insured  warrants  that  he  will 
report  to  the  insurer  any  other  insurance  taken  out  by  him.'" 

Bights  of  iDsnred  After  Default — Keinstatement,— It  has  been 
held  that  where  a  member  was  injured  at  a  time  when  he  was 
under  suspension  for  non-payment  of  dues  but  was  afterwards  re- 
instated and  died  from  the  injuries  so  received  his  beneficiary  was 


should  be  forfeited,  except  that  the 
Insured  aereed  that.  If  a  valid  claim 
arose  before  the  first  note  matured, 
the  amount  due  for  the  claim  should 
.  he  nrat  applied  to  the  payment  of 
the  other  notee.  The  Insured  acquired 
a  claim  after  payment  of  the  ttrst  note 
and  while  the  policy  was  In  force.  The 
atienl  of  the  Insurer  extended  the  time 
of  the  payment  of  the  other  notes, 
and   at   the   date  of   the  expiration   of 

which  the  Insurer  wbb  liable  to  the 
insured  was  undetermined,  but  the 
minimum  amount  was  RUfllclent  to  pav 
the  remaining  notee.  Held,  that  It  waa 
the  duly  of  the  Insurer  to  apply  so 
much  of  Che  sum  due  the  Insured  to 
of  the  unpaid  notes  as 
for  that  purpose  to 
I   of   the   policy. — 


the  insurer.  Held,  that  the  agent  had 
authority  to  extend  the  time  of  the 
payment  of  the  premium  notes  In  the 
absence  of  a  limitation  by  the  Insurer 
of  his  authority  and  actual  knowledee 
thereof  by  the  insured. — North  Ameri- 
can Ace.  Ins.  Co.  V.  Bowen.  108  S.  W. 
163.      See    28   Cent.   Dig.    Insurance,    I 

»ie. 


Orat.  1 


37a.  The  fact  that  the  insurer  dl 
not,  before  the  Injury  of  the  li 
sured,  tender  to  him  the  premium  paid 
on  one  of  the  policies,  did  not  affecl 
Its  rlRhlB  under  the  policies  to 
one  of  them  declared  void.— Wilkin, 
son    V.    Travelers'    Ins.    Co.,    12    S.    W. 


Nor 


Ace. 


Co. 


policies 


STb.     Where 
sued  to  the  same  person 
time  for  the   same   period   contained 
stipulation  that  Insurance  on  any  per- 


ils managing  agent  within  designated 
territory,  and  waa  empowered  to  take 
applications  for  Insurance,  counter- 
sign.  Issue,  and  deliver  policies  on 
the  credit  of  the  insured's  notea,  col- 
lect premiums,  and  appoint  aubagents 
within  the  territory.  He  took  an  In- 
sured's application  and  notes  for  the 
premium,  and  counterslgnea  and  deliv- 
ered to  the  Insured  on  the  same  day 
the  policy.  He  retained,  as  he  was  au- 
thorized to  do,  the  notes  for  collection 
and  collected  the  amount  of  the  first 
note  some  3D  days  after  It  became  due, 
which    was   received   and    retained    by 


p  otic  lea    was    void.    In    the    ah- 
lence    of    any   proof   of   waiver   of   the 
tlpulatlon    or   estoppel. — Wilkinson    v. 
rravelers'    Ina.    Co.,    72    S.    W.    lOH. 
STo.     Wliere   a  policy   slpulates    that 


hich   I 


other  insur- 
taken  out  by  him.  the  obligation 
to  take  auch  further  Insurance 
lut  notice  cannot  be  held  a  war- 
■.  imposing  forfetture  for  breach. 
lelltv  Se  Casualty  Co.  of  New 
York  V.  Carter,  67  S.  W.  SIB,  S3  T«. 


civ.    App.    359. 
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entitled  to  benefits,  even  though  the  policy  provided  that  a  de 
linquent  or  hia  beneficiary  shall  receive  no  benefits  while  so  deJin- 
quent." 


ESTOPPEL,  WAIVER  OR  AGREEMENT  AFFECT- 
ING RIGHT  TO  AVOID  OR  FOR- 
FEIT POLICY 

Estoppel  of  Insurer  by  Acts,  CondDct  or  Statements  of  Officers 
or  A^nte. — It  has  been  decided  that  the  insurer  is  not  in  a  posi- 
tion to  claim  a  forfeiture  for  non-payment  of  premium  where  an 
employee  of  a  railroad,  who  had  directed  its  payment  out  of  his 
wages  in  writing,  demanded  his  full  wages  and  received  them, 
such  employee  being  ignorant  of  the  exact  amount  of  wages  due.*" 

Powers  of  Officers  or  Ajfents  Respecting  Waiver  in  General. — 
The  rule  is  that  even  though  a  policy  has  been  forfeited  for  fail- 
ure to  pay  premiums  yet  an  authorized  agent  may  waive  such  for- 

and  waa  In  good  standing.  Traveiera' 
Protective  Ase'n  o(  America  v.  Hoth. 
108  S.  W,  1039,  affirmed. — Roth  V. 
Traveiera'  Protective  Abb'd  at  America 
116  S.  W.  31,  103  Tex.  241.  See  2S 
Cent.  DlK,  Insurance,  1  1918, 


39.  The  ward  "killed"  aa  used  In 
the  constitution,  providing  that  a 
benefit  shall  be  paid  to  the  benenclarlea 
named  in  the  certificate  "In  case  of 
death  by  accident,"  but  that.  If  a  mem- 
ber Buapended  for  non-payment  of  dues 
ahall  he  "Injured"  during  hla  delin- 
quency, Ihe  delinquent  shall  receive  no 
Indeituiity  therefor  "nor  shall  his  bene- 
flclarles  receive  anything  should  he  be 
'killed'  during  such  period  of  delin- 
quency",   and    providing-    for    relnatate- 

fers  to  the  result  of  the  accident,  and 
not   to   the  accident   from   which   death 

ment,  and  while  he  was 
Ing.  hla  beneficiary  wi 
benefits,      though      Ihe     i 


ca  V.  Roth,  108  S.  W.  1039,  afllrmed.— 
Roth  V,  Travelers'  Protective  Aas'n  of 
America.  115  S.  W.  31,  101  Tex.  241. 
See  2B  Cent.  Dig.  Insurance,  1   1924, 

3ta.  A  constitutional  provision  of 
an  accident  insurance  association  that 
beneflclaiieB  of  a  member  killed  while 
dues  are  delinquent  shall  receive  noth- 
ing, as  to  the  word  "killed,"  refers  to 
Ihe  time  of  the  act  producing  death, 
rather  than  to  the  time  of  death  pro- 
duced by  the  act,  and  denlea 

a  beneficiary  of  a  member  who  y 


death 
his    relnat 


xmoFPB^   WAzm,   ob  aobbs. 

UKT   ATrsoTora    mioMT    to 

AVOID  ox  roKrxrr  fouot. 


373 — UaMUtr  of  Zimrer  to  XMoppsl 
By  Aatm,  Ooodnot,  or  BtUenunta  of 
Offloan  or  AgwaXm, 

40.  A  policy,  Inaurlne  a  railroad 
employe  against  accident,  was  stated 
to  be  In  consideration  of  the  "order  (on 
the  railroad)  which  la  to  be  considered 
an  assignment  of  moneys  therein  spec- 
ified." The  railroad  company  was  the 
of  the   insurance   company,  and 


1  told  b 


the  li 


:  that  he  need  only  give  the 


ly  ■ 

the   premli 

.   and   they 

■Id  be  d< 

BdU 

cted  as  hU 

1  ho 

apltal  f«ea. 

givi 

sn,    the 

Ed,    who 

luld    read 

little. 

de- 

th 

,e    railroad 

mpany 

all 

due 

him,   a 

nd 

received   1 

de- 

ductlon  of 

a 

premium 

due 

•.      He 

al 

him 


thought  Ihe  premium  had  been  i 
ducted.  Held,  thai  the  company  was 
not  in  a  position  to  claim  a  forfeit- 
ure under  a  clause,  stipulating  that 
the  policy  should  be  void.  If  the  In- 
sured failed  to  leave  with  the  com- 
pany any  Installment  of  premiums. — 
Johnson  v.  Standard  Life  &  Accident 
Ins.  Co.,  97  a.  W,  8ai.  See  28  Cent. 
Dig    Inaurance.   1   947.  ,|_ 
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feiture  and  reinstate  the  policy."  However,  the  agent  must  have 
the  authority  to  waive  forfeitures  and  the  company  is  not  bound 
bj-  any  statements  of  an  agent  not  so  authorized." 

InsM^on  of  Folaa  Answers  in  Application  hj  Agent  or  Under 
His  Direction. — An  insurer  is  estopped  to  defend  on  the  ground 
that  the  answers  in  an  application  were  false  where  such  answers 
were  correctly  given  by  the  insured  but  either  fraudulently  or 
negligently  inserted  by  the  agent  of  insurer.** 

Estoppel  or  Waiver  Affecting  Eight  of  Forfeiture. — Though 
where  an  insurer  with  knowledge  of  a  breach  of  warranty,  re- 
quires an  insured  to  furnish  proofs  of  loss,  it  will  be  held  to  have 
waived  the  forfeiture,  yet  where  an  insured  abandons  his  claim,  the 
fact  that  before  abandonment  he  incurred  trouble  and  expense  in 
making  out  his  proof  of  injury  in  compliance  with  the  association's 
request,  will  not  operate  in  favor  of  his  beneficiary  as  a  waiver 
of  the  insured's  failure  to  pay  dues.""  ' 

Constmotion  and  Operation  of  Express  Waiver. — While  negotia- 
tions were  pending  for  additional  protection  on  a  policy  and  the 
insurer  attempted  to  forfeit  the  old  policy  for  non-payment  of  pre- 
mium, all  parties  being  cognizant  of  tbe  status  of  the  matter,  the 
payment  of  the  premium  was  waived  on  the  date  speeiSed  in  the 
policy."    In  general,  the  rule  is  that  a  waiver  may  be  inferred 


policy 


41.  ThouBh  an  Inau 
has  been  forfeited  by  e.  failure  lo  pay 
premlumH  according  to  Its  terma,  an 
agent  duly  authorized  may  waive  the 
forfeiture  and  relnatate  the  policy. 
— North  American  Aoc.  Ins.  Co.  v. 
Bowen,  102  S.  W.  188.  Sea  Cent.  Dig. 
bisursnce,    II948-BS1,    9ES-«ge. 

4>.  A  health  policy  having  excepted 
liability  for  an  lllneBs  contracted  be- 
fore the  policy  had  been  In  force  30 
days,  and  Insured  having  contracted 
an  lllneas  within  such  time,  that  tht 
asent  authorised  to  laaue  recelpta,  but 
not  to  iBBue  poUelea.  continued  the 
policy,  and  iBBued  receipts  for  premi- 
ums, and  assured  Insured  that  he 
would  set  hie  money,  held  not  a  waiver 
■of  the  en ceptlon.— American  Nat.  Ins. 
~    "  "    !   9.   W.    328. 


37lt  Tuiartloa  of  Valaa  JUVwara  in 
AppUoatiaii  Mr  Af  ant  or  Vndar  Xla 
DlMotlOB.  (8m  38  Oa«.  Big.  In- 
■nxwioa,    II    M9-101B.) 

43.  Where  an  agvnt  of  an  Insurance 
company  authorized  to  solicit  Insur- 
ance either  fraudulently  or  negligently 
Inserts  In  an  application  false  an- 
swers to  questions  correctly  an- 
ered    by    the    applicant, 


were  false. — North  American  A< 
Co.  V.  Trenton,  99  S.  W.   710. 
Cent.  Dig.  Insurance,  it  9Si.  1001 


lam.  Though  where  Insurer,  with 
knowledge  of  a  breach  of  a  condition 
of  warranty  requires  Insured  to  fur- 
nish proof  of  loss,  It  win  be  held  lo 
have  waived  Its  right  to  Insist  on  the 
defense  arising  out  of  such  breach, 
yet.  where  a  claim  made  by  a  member 
of  an  accident  Inaurance  aaaoclatlon 
was  voluntarily  abandoned  by  him. 
the  fact  that  before  It  was  abandoned. 
In  compliance  with  the  association's 
demand,  ho  Incurred  trouble  and  ex- 
pense In  msJilng  proof  of  hla  Injury, 
ought  not  to  be  held  to  operate  In 
fpvor  of  a  claim  by  his  beneHclary 
for  his  death  as  a  waiver  of  such 
member's  failure  to  pay  duea.  Tra.v- 
elers'  Protective  Ass'n  v.  Roth.  lOS 
B.  W.  1018,  reversed.— Roth  v.  Trav- 
elers' Protective  Ass'n  of  America. 
HE  a.  W.  SI.  102  Tex.  241.  See  2» 
Cent.    Dig.    Insurance.   111907-1918. 


rould    1 


mted    1 


44.     Plain  tlir     applied      to     defend- 
ant's  agent   for  a   renewal   policy,   to 

which  when  delivered  plaintiff  objected 
because    It   did    not    provide    far   aUli 
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from  any  circumstances  which  show  that  both  parties  understood 
that  payment  would  not  be  required  at  the  specified  date."  A 
fully  authorized  agent  has  the  same  power  in  the  matter  of  _a 
forfeiture  of  a  policy  as  en  individual  insurer  might  have  if  pres- 
ent." 

Issuance  and  Delivery  of  Policy  Without  Objection. — An  insurer 
is  estopped  from  relying  on  a  misrepresentation  which  would  other- 
wise cause  a  forfeiture  when  it  with  knowledge  of  such  misrepre- 
sentation issues  the  policy  and  receives  the  premium." 

Failure  to  Assert  Forfeiture  or  to  Cancel  Policy. — The  statutes 
(Rev.  St.  1914,  Art.  4948)  state  explicitly  that  an  insurance  com- 
pany cannot  defend  on  the  ground  of  misrepresentations  where  it 
does  not,  within  ninety  days  after  discovering  the  falsity  of  such 
representations,  give  notice  to  the  insured.** 

Acceptance  and  Retention  of  Premiums. — Where  the  insurer  ac- 
cepts and  retains  the  premiums  with  knowledge  that  it  can  de- 
clare a  forfeiture  of  the  policy,  the  forfeiture  is  waived.** 


The 


urlnt 


plaJntlft  that  he  would  be  protected  In 
the  meantime,  returned  the  policy  and 
was  Informed  by  defendant's  g-eneral 
agents  that  a  new  application  would 
be  required,  and  thut  on  ItH  receipt 
■  the  old  policy  wouVd  be  cancelled  and 
:    that 


.    the 


lald 


the 


y  the  old  policy  would 
telted  Bccordlns  to  Its  termii.  The 
BoUcltlns  a^ent  made  no  demand  for 
the  premium,  and  Cestlfled  Chat  he 
knew  plaintltr  was  solvent  and  able 
to  pay  the  premium  when  demanded. 
Defendant's  raanaglnft  ftRents  retained 
the  old  policy,  and  did  nothlnK  until 
plaintiff  waa  Injured  before  a  new  pol- 
icy was  Issued  or  the  premium  col- 
>  lected,  when  a  forfeiture  was  claimed. 
Held,  that  such  facts  established  a 
waiver  of  payment  on  the  date  specl- 
fled  In  the  policy.— Continental  Casu- 
alty Co.  V.  Bridges,  113  S.  W.  170. 
See  2S  Cent.  DIk-  Insurance.  ||ID2fl- 
1030,    1035,    1040   and    lOBT. 

45.  A  waiver  may  be  Inferred  from 
any  .  clrcumatances  which  show  that 
both  parties  understood  that  payment 
of  the  premium  would  not  be  regulred 
Bt    a    specified    date, — id. 

46.  An    estoppel    against 
of    a    policy    for    non-payment    Is 

:   has  actual 


the 


forward  the  application,  deliver  the 
policy  and  to  collect  the  premium,  and 
to  continue  negotiations  for  a  pro- 
posed chanite  in  the  policy  a«  It  would 
be  In  case  at  an  Individual  Insurer 
who  Is  himself  present  and  acting. — ^Id. 


38S— laanano*  Kid  D«Uv«t7  of  PoUW 
Wltbont    Ohl-Moa.       (Sm    98    0«nt. 

Big.  xnanxwooa,   i%  loss-ioai.) 

47.  Receiving  the  premium  and  Is- 
sulnij  a  policy  with  knowledge  of  the 
existence  of  other  Insurance  estops 
Insurer  from  relying  on  a.  mlsrepre- 
eentatlon  by  Insured  as  to  the  exist- 
ence of  sui:h  additional  insurance- 
Standard  Life  &  Accident  Ins.  Co.  v. 
Davla,   4fi   s.  W.   828. 

390— VaUius  to  MMrt  TorfaltBr*  OE 
to  OanMl  or  B— olnd  Volloy.  (Baa 
ae  Oant.  Dlf,  Xnannmo*,  S§  1037  to 
103&) 

4S.  Under  the  direct  provisions  of 
Vernon's  Sayles'  Ann.  Civ.  St.  1»H. 
art.  4948,  an  Insurance  company  cannot 
defend  on  the  ground  of  misrepresen- 
tations, where  it  did  not  within  90 
days  after  discovering  the  falsity  of 
the  representations,  give  notice  to 
plaintiff.— Order  of  United  Commercial 
Travelers    v.    Simpson.    171    8.   W.    169. 


Uon  of  : 
(■••  88  C 
106a,    106S-107O.) 

4S.  Wliere  an  accident  policy  con- 
tains no  stipulation  that  overdue  prem- 
iums ehall  be  considered  as  earned. 
and  the  company  fails  to  exercise  the 
power,  Kiven  by  the  policy,  to  declare 
it  void  for  nonpayment  of  premiums 
when  due,  but  refuses  a  request  that 
the  policy  be  canceled  and  Insured 
released  from  payment  of  such  prem- 
iums, and  receives  the  premiums,  the 
forfeiture  la  waived, — Continental  Cas- 
ualty Co,  v,  JenninBa.  99  S.  W.  423. 
See  28  Cent.  Dig.  Insurance,  1041-1070. 
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RISKS  AND  CAUSES  OF  LOSS 


Bisks  and  Exceptions  in  Poti.cy  in  Oeneral. — An  insurer  may  stip- 
ulate agaiDst  liability  for  certain  riska  and  injuries  and  the  courts 
have  been  called  on  frequently  to  decide  whether  certain  injuries 
came  within  the  prohibited  exceptions  or  not.  In  one  case  where 
the  policy  excepted  injuries  sustained  on  a  railway  grade  it  was 
held  that  this  did  not  include  injuries  received  while  insured  was 
necessarily  on  a  railway  roadbed  attempting  to  enter  a  train."  " 
Where  a  health  policy  specified  an  indemnity  for  confining  illness 
and  a  subsequent  clause  nrovided  for  one  fifth  of  such  benefits 
for  disability  resulting  from  paralysis  and  other  specified  diseases 
both  clauses  were  given  effect,  the  latter  being  regarded  in  the 
nature  of  an  exception."  An  exception  prohibiting  liability  for  in- 
juries while  hunting  will  not  excuse  liability  to  insured  who  was 
injured  while  bringing  a  log  to  make  a  fire  while  on  a  hunting  ex- 
pedition." A  railroad  employee  who  pays  an  extra  high  premium 
on  account  of  the  hazard  involved  is  entitled  to  the  benefit  of  the 
exception  allowing  railroad  employees  to  board  a  moving  train 
though  he  had  just  before  his  accident  become  a  farmer."  In  con- 
struing exceptions  the  word  "injury"  is  held  to  include  fatal  in- 
juries." Sunstroke  is  regarded  as  a  form  of  personal  injury  rather 
than  a  disease.'"    A  stipulation  is  valid  excepting  liability  for  ill- 

the  insurer  from  Ilablllly  for  Injuries 
sustained  by  the  Insured  while  helplne 
to  bring  In  s  lOK  to  make  a  Are  while 
on  a  hunting  eipednion. — Wilkinson  v. 
Travelers'   Ins.   Co.,   T2   S.  W.   lOlfl. 

54.  Where  one  at  the  time  of  taking 
accident  Insurance  was  a  railroad  em- 
ployee and  contracted  to  pay  the  higher 
premium  demanded  on  account  of  the 
haiardouB    employment,    he   la   entitled 


(Bm  I   O70.  i  048.) 

4B1— Xlsks  WLd  ExiMptlou  In  rollor  U 
a«aaniL  (Am  08  Out.  DUT.  Imhi^ 
aiMM,  Igllfl.  1173.) 

BO.  An  actldent  policy,  excepting 
ln:urlc8  while  on  a  railway  grade  or 
•oadbed,  did  not  except  Injuries  where 
naured  was  necessarily  on  a  railway 
'oadbed     In     attempting 


78    S 


81G. 


Ins. 


Harr 


■ceptlon  in  t 


bule  of  a 


a  get  h 


him  to  open  the  veetl- 
I  unnecessarily 
on  the  roadbed  within  the  policy,  ex- 
cepting accidents  occurrlnK  on  a  rail- 
way, roadbed. — Id. 

as.  A  health  policy  apecllled  an  In- 
demnity for  canRnins  Illness,  and  a 
subsequent  clause  provided  for  one- 
llfth  of  the  specined  beneflts  for  dis- 
atilUty  from  paralysis  and  other  niiecl- 
fled   diseased.     Held,   that   the   clauses 

ere  both  erfectlve  and  not  repugnant'. 


the    lat 


:    in    the    1 


>    of   e 


exception  or  tiualincatlon  of  t 
er.— General  Accident  Ins.  Co.  v.  Hayes, 
113  S.  W.  990.  See  2S  Cent.  Dip.  In. 
Burance,   H   1171-1173. 

53.  A  stipulation  in  an  accident 
policy,  eiemptlnB  the  Insurer  from  lia- 
bility for  Injuries  received  by  the  In- 
sured   while    hunting,    does   not    relieve 


policy  allowing  railroad  employees  . 
board  a  moving  train,  though  before 
his  accident  he  had  ceased  to  be  such 
an  employee  and  was  a  farmer, — Em- 
ployers" Liability  Aasur.  Corp.  of  Lon- 
don  V.   Bochelle,   36   8.  W.   S6^. 

SS.  in  an  action  on  a  policy  of  ac- 
cident Insurance,  which  provided  for  n 
reduction  of  the  indemnity  In  case  of 
any  of  the  losses  specified  In  certain 
parts  of  the  policy,  which  Included 
death  where  the  "accidental  Injury"  re- 
sulted from  an  Intentional  act.  the 
word  '"injury"  includes  fatal  injuries. — 
Continental  Casualty  Co.  v.  Morris,  IDS 
S.  W.  773.  See  38  Cent.  Dig.  Insurance. 
99   11«<-I187. 

SO.  In  an  accident  policy  Insuring 
awalnst  death  throUKh  accidental 
means,  which  Included  death  reauUlnir 
from  sunstroke  Independently  of  other 
causes  ■'sunstroke*'  Is  to  be  deemed  a 
form  of  personal  Injury  rather  than  ft 
disease.— Bryant  v.  Continental  Casual- 
ty  Co.,    1S3   S.   W.    673,  I    1^ 
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iiess  (JODtracted  before  the  policy  should  have  been  in  force  thirty 
days."  It  is  a  good  defense,  under  a  policy  excepting  injuries  re- 
ceived while  riding  a  motorcycle  that  the  injuries  were  so  re- 
ceived." A  policy  excepting  liability  for  poisoning  does  not  in- 
sure against  death  caused  by  the  voluntary  eating  of  spoiled  oysters, 
whether  the  oysters  were  poisonous  or  not,*'  as  the  oysters  were 
voluntarily  taken  into  the  stomach  and  death  ensued  therefrom," 
In  another  ease  where  the  policy  excepted  injuries  received  from 
the  "voluntary  or  involuntary"  taking  of  poison,  the  term  "in- 
voluntary" was  held  to  include  death  from  the  accidental  taking 
of  an  overdose  of  a  poisonous  medicine  instead  of  a  prescription 
left  by  insured's  physician."  In  a  policy  providing  for  non-lia- 
bility of  insurer  for  injuries  received  by  insured  while  under  the 
influence  of  intoxicating  liquor,  death  of  insured  caused  by  the 
administration  of  morphine  while  suffering  from  delirium  tremens 
will  not  make  the  insurer  liable," 

Judgment  72  S.  W.  1047.  reversed. — 
Maryland  C«8U»ltj'  Co.  v.  HudglnB.  7« 
S.  W.  74B.  97  Tei,  124. 

M.  Where  an  accident  policy  pro- 
vided that  the  Insurancre  did  not  cover 
an  accident  or  death  resulting  wholly 
or. partially  from  "voluntary  or  Invol- 
untary" taklnfr  of  poison,  the  term  "In- 
voluntary," as  so  uaed.  was  not  limited 
to  an  act  forced  on  Insured,  but  Includ- 
ed death  from  the  accidental  taking  of 
an  overi^tse  of  a  poisonous  medicine. 
Instead  of  a  prescription  left  by  as- 
Bured'a  physician. — Kennedy  v.  Aetna 
Life  Ins.  Co..  12  S.  W,   602, 

SO.  An  accident  policy  eiempted  tho 
company  from  liability  "for  Injuries, 
fatal  or  otherwise,  resulting  from  poi- 
son or  anything  accidentally  or  other- 
wise taken."  Th«  death  of  the  Insured 
resulted  from  hla  eatlne  unsound  oys- 
tprs.  not  knnwine  them  to  be  unsound. 
They  con  tinned  no  poison  whatever. 
Held,  that  the  company  was  not  ex- 
empted from  liability. — Uarylana  Cas- 
ualty Co.  V.  Hudglns,  T2  S.  W.  1047. 
Reversed,  7fi  S.  W.  745. 

CT.  An  application 
policy  provided  that  11 
er  any  Injury  received  while  under  tno 
Influence  of  Intoxicating  Uouors  or 
narcotics.  The  policy  Issued  "In  con- 
sideration of  the  warranties  In  th«  ap- 
plication" provided  that  It  should  not 
rrom     medical 


61.  A  health  policy,  dated  Septem- 
ber 19th,  having  excepted  lllneas  con- 
tracted before  the  policy  should  have 
been  In  force  thirty  days,  held  there 
could  be  no  recovery  for  an  lUncBs 
contracted  October  1st,— American  Nat. 
m.  Co.  V.  Roberts,  14«  S.  W.  326.  See 
2S  Cent.  Dig.   Insurance.   )i   1171.   1172. 

n.  In  an  action  on  an  accident  pol- 
icy which  excepted  Injuries  received 
while  the  Insured  was  riding  on  a  mo- 
torcycle. It  Is  a  good  defense  that  tho 
injuries  were  so  received. — Interna- 
tional Travelers'  Ass'n  v.  Peterson,  18S 
S.  W.  1196. 

«a.  A  policy  InsurlnfT  against  bodily 
Injuries  sustained  through  external, 
violent  and  accidental  means,  but  ex- 
cepting from  its  operation.  Injurlea  re- 
sulting from  poison  or  anything  acdlr 
dentally  or  otherwise  taken,  save  by 
choking  In  swallowing,  does  not  insure 
against  death  caused  by  the  voluntary 
eating  of  spoiled  oysters,  whether  the 
oysters  were  poisonous  or  not,  JudK- 
ment  72  S.  W.  1047,  reversed. — Mary- 
land Casualty  Co.  v.  Hudglns,  76  S.  W. 
715.  97  Tex.  124. 


1   accident 


S4. 


(Ctlon 


eatln» 


>olIed 


•iccldent  In- 


The 


__         .  stipulation 

policy  excepting  from  Its  operation  In- 
juries resulting  from  poison  or  any- 
thing accidentally  or  otherwise  taken 
and  that  It  said  oysters  caused  the 
death  of  Insured  It  was  because  they 
contained  ptomaine  poison,  "and  there- 
fore defendant  ts  not  liable  "  Held  that 
the  alleEStlons  of  the  petition,  together 
with  the  answer,  presented  the  defense 
that  the  oysters  were  voluntarily  taken 
Into  the  stomach,  and  that  death  en- 
sued therefrom,  though  defendant  did 
not  speclllcally  so  plead,  but  alleKed 
death     caused     by     ptomaine     poison. 


r   ini 


Hltaled    by    Injuries),     Ini 


taking  ot  poison.  The  int 
Intoxicated,  and,  when  far  towards  de- 
lirium tremens,  was  taken  for  treat- 
ment to  sanitarium,  where  a  physician 
administered  hypodermlcally  several 
doses  ot  morphine.  From  the  Immed- 
iate elTect  of  the  last  dose  Insured  died. 
Held,  that  the  insurer  was  not  liable. 
— nint  V.  Travelers'  Ins.  Co.,  ti  8.  W. 


,Coo<; 
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What  Gonstitiites  An  Accident. — Death  from  apoplexy  resulting 
from  over  excitement  is  considered  death  by  accident  within  the 
terms  of  a  certificate,  and  not  from  disease.** 

External,  Violent  and  Accidental  Means  of  Death.— The  Supreme 
Court  has  held  that  death  by  sunstroke  to  an  insured  while  pur- 
suing his  ordinary  vocation  is  within  a  policy  insuring  against 
sunstroke  due  to  aceidentai  means,  reversing  the  Court  of  Civil 
Appeals."  (For  evidence  supporting  a  finding  that  insured,  who 
had  symptoms  of  typhoid  fever  and  who  wa-s  injured  in  a  railroad 
train,  died  through  external  and  violent  means,  see  Ann,  71a,) 

Extenul  and  Visible  Si^ns  of  Injniy. — Tt  has  been  held  that  the 
"visible  mark  upon  the  body"  required  by  an  insurer  need  not  be 
a  bruise,  contusion  laceration,  or  broken  limb,  but  may  be  any 
visible  evidence  of  internal  injury  or  any  physical  effect  observable 
from  an  outward  indication  which  reveals  an  injured  condition  of 
the  internal  organs." 

Bisks  of  Occupation, — The  rule  is  that  an  insured,  in  changing 
from  one  ocenpation  to  one  more  hazardous  carrying  a  higher  pre- 
mium rate,  as  pro%'ided  in  the  policy,  is  entitled  to  recover  only 


44B— Wmt     Oonatltiitn     AoeMmt     In 
Omsnl.     <8m   B8   OMit.    IMr-    InraT> 

uo*.  i  iiaa.) 

«8.  Denth  from  apoplexy,  resulting 
from  excitement  caused  by  wItaeaalnR 
a  man  beinir  burned  to  death  In  an  ac- 
cidental Are.  held  death  by  accident. 
within  the  terma  of  an  accident  certifi- 
cate, and  not  Trom  disease. — Interna- 
tional Travelers'  Ass'n  v.  Branum.  169 
S.  W.   389. 


465— ■zternkl.  Tlctont  ana  AooMMtal 
Kaana  of  SMtH.  (Bm  M  Oaat.  IMf. 
Innuuma,  K    lieS-lim.) 


nurlnie   against   sunstroke 
ddental  meana. — Bryant  v.  Contl: 
Casualty  Co.,  182  S.  W.   67S. 

71a.  In  an  action  on  an  accident  In- 
surance policy.  It  appeared  that  the 
insured  had  been  elck.  with  ayptomn 
of  typhoid  fever:  that,  contrary  to  the 
advice  of  his  physician,  he  took  a  rail- 
road trip,  and  that,  while  at  the  water 

CBUBlnR  him  to  fail,  and  "hurt  hia 
back."  Tiie  fotlowlne  day  he  aufTered 
from  Internal  troubles,  which  could 
only  he  accounted  for  by  the  presump- 
tion of  a  severe  strain,  his  abdominal 
temperature  became  very  hijth,  he 
vomlled  blood,  and  on  the  second  day 
died.     Two    physicians    testlfled    thai 


n.     An  accident  policy  provided  for 

there   were   no   symptoms    of    typhoid 

indemnity    in    case    of    death    sustained 

"throush    enternal     violent,     and    acci- 

that  death    was    caused    wholly   by   the 

dental    means."  ■  Insured    ale    two    raw 

injuries.      Held   sufncient   to   support  a 

oysters  before  he  discovered  that  they 

flndine  that  death  was  caused   throURh 

external   and   violent    means,    independ- 

therefrom.  thoURh  the  oysters  contain- 

ed no  poison  of  any  description.     Held, 

Aclna   Life  Ins.  Co.  v.   HIcka.  56  S.  W. 

that  his  death  was  caused  by  acclden- 

87,  13  Tex.  Civ.  App.  74. 

HudRlns,   7i   S.  -W.    1017.     Reversed   7< 

4B8— BxMtsal     ufl     TlslbU     HffBi     Of 

S.  W.  746. 

mjiUT.     (Sm    as    Cant.    Dtr.    laaat- 

70.     The  death  of  a  collector  by  sun- 

«w*, §  1170.) 

stroke    while    pursuing    his   worlc    on    a 

hot    day    was    not    within    an    accident 

Tfl.     The     "visible     mark     upon      the 

policy   InsurloR  ajrainst   death   by  aun- 

body"  required  by  a  casualty  Insurance 

external,    viol  en 


ccidental  means.— Bryant  v.  Conti- 
nental Casualty  Co.,  146  S.  W.  636. 
Reversed  182  3.  W.  673.  See  28  Cent. 
DiK  Insurance,   91   llflB-1169. 

71.  Death  of  one  by  sunstroke,  caus- 
ed by  exposure  to  the  sun  while  pur- 
sulnR  his  ordinary  vocation,  held  due 
to  accidental  means,  within  a  policy  In- 


need    i 

tuslon,  laceration,  or  broken  limb,  but 
may  be  any  visible  evidence  of  Internal 
injury  or  any  physical  efTect  observ- 
able from  an  outward  Indication  which 
reveals  an  Injured  condition  of  tbe  In- 
ternal orgnns.— Royal  Casualty  Co,  v. 
Nelson,    163    S,   W,    874.      28   Cent   DIff 


!,  I   1170. 


■S^ 
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the  amount  of  insurance  which  the  premiuuis  paid  will  buy  under 
the  more  hazardous  classification.^' 

Voluntary  or  Unnecessary  Exjiosure  to  Danger. — It  is  a  pre- 
requisite that  before  recovery  on  a  policy  can  be  denied  on  the 
theory  that  deceased  voluntarily  exposed  himself  to  unnecessaiy 
danger,  it  must  be  shown  that  he  appreliended  the  danger  and 
entered  the  position  of  peril  with  the  intention  of  exposing  him- 
self.'* Voluntary  exposure  to  unnecessary  danger  or  obvious  risks 
within  the  meaning  of  a  policy,  has  been  defined  as  a  conscious  or 
intentional  exposure  to  known  risk,  and  not  a  mere  inadvertent  or 
accidental  one.'*  Death  of  insured  does  not  result  as  a  matter  of 
law,  from  voluntary  exposure  to  unnecessary  or  obvious  danger, 
80  as  to  limit  the  insurer's  liability,  though  an  insured,  whose  busi- 
ness was  repairing  electric  light  wires,  while  "threshing"  a  pecan 
tree,  fell  to  the  ground  and  was  killed." 

Intentional  Injuries. — An  accident  policy  niay  stipulate  for  ex- 
emption from  liability  for  intentional  injuries  and  the  loss  of  an 
eye  resulting  from  a  blow  struck  by  another  with  intent  to  in- 
jure but  not  to  put  out  the  eye  is  within  the  meaning  of  such  a 
clause."  In  another  case  an  insured  who  made  an  unjustifiable 
assault  on  another,  was  struck  by  the  latter  and  severely  injured, 
and  the  insurer  was  held  not  liable  where  the  policy  exempted 
it  from  lialiility  for  "injuries  intentionally  inflicted."     Under  a 


BlAa  of  OoonpKtlon. 

73.  An  accident  policy  provided 
that,  If  Insured  WBS  Injured  while  en- 
Bftsed  In  any  occupation  classed  as 
more  hazardous  than  that  stated  In  hia 
application,  the  benefit  should  be  auch 
Bum  aa  the  premiums  paid  would  pur- 
chase at  the  rate  flied  by  the  company 
for  BUCh  Increased  haiara,  and  an  ap- 
plication stated  that  Insured  was  a 
blacksmith  employed  by  a  railroad 
company.  It  wae  nhown  that,  at  th? 
date   of   the   application. 


coupler 


and  that  he  was  killed  while  attempt- 
iiiK  to  uncouple  cars.  Held,  that  ir 
deceased,  at  the  time  of  the  death,  wa« 
worklns  as  a  hlackamlth  and  as  a  car 
coupler  and  switchman  and  was  killed 
while  acting  as  car  coupler,  Che  recoi'- 
sry  should  he  limited  aocordlns  to  the 
increased  hazard.— Standard  Life  & 
Accident  Ins.  Co.  v,  Taylor,  3*  S.  W. 
TBI,   12  Ten.   Civ.  App,   388. 

461 — TOlnuturr  O'  Unnoaaiaty  Mx. 
ponuro  to  Dkngar.  (8«*  98  Osnt. 
Dlf.  Ennmno*,  ff  IIBO,  1181.) 

74.  Before  recovery  on  an  accident 
policy  can  be  denied  on  the  theory  that 
deceased  voluntarily  exposed  himself 
r  daiiEer,  he  must  have 


apprehended  the  danger  and  entered 
the  position  of  peril  with  the  Intention 
of  ezposlnK  himself, — Travelers  In  a, 
Co,  V,  Harris,  J78  S.  W.  818. 

7B.  Death  of  Insured  does  not  re- 
sult, as  matter  of  law,  from  voluntary 
exposure  to  unnecessary  and  ohvloua 
danger,  so  as  to  limit  the  company's 
liability,  though  Insured,  whose  busi- 
ness la  the  repairing  of  the  wires  of 
electric  lines,  is  at  the  time  of  the 
accident  out  on  a  limb  of  a  pecan  tree 
BO  feet  from  the  ground,  knocking  off 
nuta  with  a  pole. — Continental  Casual- 
ty Co.  V,  Jennings,  99  S,  W.  423,  See 
28  Cent,  Dig  Inaurance,  9E  1180,  1181. 

78.     "Voluntary     exuoaure''      to     un- 


posure  to  a  known  risk,  and  not  a  mere 
inadvertent  or  accidental  one,— Conti- 
nental Cnsualty  Co,  v.  Deeg.  136  S,  W, 

484 — IntutlOAal      InJorlM.        <B*«      aS 
Cent.  mg.  Inanxuu*,  J  1184.) 

77.  Loss  of  an  eye  from  a  blow 
struck  by  another,  with  Intent  to  In- 
jure,   but    not    with    Intent    to    put    onl 

dent  policy  exempting  the  Insurer  from 
llabUlty  for  Intentional  Injuries  — 
Travelers'    Protective    Association    of 

' ■"  V.  Well,  91  S.  W.  SSe,     See  28 

9  1184. 
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similar  clause  the  insurer  was  not  held  liable  where  the  insured 
was  killed." 

Proximat©  Came  of  Injury  or  Death.— Ordinarily  the  accident 
must  be  the  proximate  cause  of  the  injury  or  death.  However, 
recovery  was  had  where  the  accidental  injury  caused  rheumatism 
and  this  produced  death. '^  Other  factors  entering  in  oftentimes 
prevent  recovery  as  where  the  diseases  of  insured  caused  the  paral- 
ysis or  concurred  with  the  accidental  injury  in  causing  it  and  In- 
surer was  held  not  liable  although  if  the  accidental  injury  alone 
had  caused  the  paralysis  it  would  have  been  liable.*'  Tbe  policy 
in  the  latter  ease  provided  that  the  paralysis  should  be  the  "direct, 
independent  and  exclusive"  result  of  the  injury.'"  Although  the 
insured  may  be  affected  with  disease,  still  if  an  accidental  injury 
might  have  occurred  and  caused  the  death  of  a  man  in  good  health 
the  company  was  liable,  even  though  the  policy  stipulated  for 
non-liability  where  insured  was  affected  with  disease." 

EXTENT  OF  LOSS  AND  LIABILITY  OF 
INSURER 

Total  Disability. — It  has  been  held  that  total  disability  to  per- 
form the  duties  of  insured's  occupation  does  not  necessarily  mean 
physical  inability  to  perform  such  duties.'*  However,  a  provision 
that  prevents  the  insured  from  performing  any  and  every  kind 
of  duty  pertaining  to  his  occupation  requires  only  such  disability 
as  prevents  the  performance  of  any  substantial  part  of  his  duties." 

7ft  PlalntIR  sued  on  an  accident  paralysis  from  befn«  the  "direct,  inde- 
pollcy  which  provided  that,  "In  case  pendent"  and  exclusive  reault  of  the 
of  injuries  tntentianally  inflicted  upon  fall,  though  the  fall  hastened  the  par- 
hlmself  by  the  insured  or  by  any  other  alyRle. — Weatern  Indemnity  Go.  v. 
oeraon,  the  meaaure  of  the  company's  MacKechnle,  186  8.  W.  415. 
liability  shall  be  e.  sum  equal  to  the  81.  Under  accident  policy.  Insurer 
premium  paid."  While  plaintiff  waa  held  not  liable  where  Insured's  diaeaseB 
making  an  unJUBtmable  assault,  the  caused  the  paralysis  or  concurred  "'llh 
assaulted  person,  to  iirotect  himself,  the  Insured's  fall  In  causing  'It,  but 
struck  and  Injured  plaintiff  so  that  he  liable  If  the  fall  alone  caused  the  par. 
was  dlsahlert  for  several  weeks.  Held,  alysis. — Id,  ■ 
that  the  Injury  was  Intentionally  In-  88.  A  condition  in  an  accident  In- 
flicted by  another  person  within  the  surance  policy  preventing  recovery  for 
meaning  of  the  policy.— Fidelity  A  accident  or  death  occurring  while  the 
Casualty  Co.  of  -N'ew  York  v.  Smith,  Insured  was  affected  with  disease  or 
71  S.  W.  391.  was  engaged  In  voluntary  over-exertion 

78.     Under   a   provision   In   an    accl-  or  voluntary  exposure  to  unnecessary 

dent  Insurance  poUcy  that  "this  Insur-  danger  did  not  defeat  the  right  of  re- 

ance    does    not    cover    death    resulting  covery -for    death    occurring    while    In- 

rrom  Intentional  Injuries   (inflicted  by  sured  was  lU.  and  unnecessarily  taking: 

tnaured  or  any  other  person),"  the  com-  a   trip   by   rail,   contrary   to  the  advice 

pany  la  not  liable  for  death   by   mur-  of  his  physician,  but  which  was  cauaed 

der. — Johnson  v.  Travelers"  Ins.  Co.,  39  by  an  accident  entirety  Independent  of 

S.  W.  972.  insured's    weak    condition,    and    which 
might   have  occured  to  a   man  In  good 

«•— Ptoxlinat*     MUM     of     iMjnxr     or  health.— Aetna   Lite   Ins.  Co.   v.   Hickx. 

Itttth.     (Bm    as    Cant.    Dif.    InatU.  56  S.  W.   ST;  23  Tex.  Civ.   App.  74. 

aao*,  it  11TB,  118S.)  83.     Recovery  can  be  had  on  an  acct- 

80.     Under     provisions     of    accident  oldent  policy  for  death  where  the  accl- 

Iniurance  policy,  the  fact  that  Insured  dental  injury  causes  rheumatism,  and 

WBW  suffering  from  disease  contrlbut-  this    produces    death. — Travelers'    Ins. 

ing  to  his  paralyals  would  prevent  the  Co.  v.  Hunler.  70  S.  W.  798.                    i 

35-Ins.  ,.^lC 
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A  very  late  ease  holds  lliat  "one  need  not  be  absolutely  disabled 
to  do  some  acts  usually  done  by  him  in  carrying  on  his  occupa- 
tion to  be  totally  disabled  within  an  accident  policy,""  The  "loss 
of  one  arm"  is  construed  to  cover  a  paralyzed  arm.'*  It  is  re- 
versible error  to  instruet  the  jury,  in  a  case  where  the  question  of 
the  total  disability  of  the  insured  was  contested,  that  if  the  in- 
jury eontinuouslj-  disabled  and  prevented  plaintiff  from  perform- 
ing any  and  every  duty  essential  to  his  occupation  in  a  manner 
"reasonably  as  effective"  as  he  would  otherwise  have  performed 
it,  he  was  entitled  to  recover."  Where,  under  a  certificate  stipu- 
lating that  the  amount  thereof  should  be  paid  to  the  member  in 
the  event  of  his  "total  and  permanent  disability  and  to  the  bene- 
ficiary in  the  event  of  his  death,"  a  member  became  siek  while  in 
good  standing  and  died  a  few  months  later,  being  unable  during 
his  sickness  to  perform  any  of  the  duties  of  his  occupation,  it  was 
held  that  he  was  totally  disabled  within  the  meaning  of  the  cer- 
tificate." Even  though  the  by-laws  of  an  association  provide  for 
payment  only  when  the  insured  should  receive  an  accidental  in- 
jwry  immediately  and  wholly  disabling  him  from  transacting  any 
kind  of  business,  the  fact  that  the  insured,  a  traveling  salesman 


B4.  "LoBa  of  one  arm"  tn  an  Inaur- 
ance  policy  covered  total  disability  of 
an  arm  by  an  Injury  cauelnR  paral- 
ysis.— Bmlnent  Household  of  Colum- 
bian Woodmen  v.  Hancoch.  174  S.  W. 
6ST. 

U.  Total  disability  to  perform  the 
duties  of  insured's  occupation,  for 
wtilcli  an  accident  policy  provided  cer- 
tain Indemnities,  held  not  necessarily 
physical  Inability  to  perform  the  du- 
tlep. — Fidelity  &  Casualty  Co,  v.  Joi- 
ner. 178  s.  w.  Boe. 

88,  A  provision  for  Indemnity  for 
total  disability  that  prevents  the  as- 
sured from  performing  any  and  every 
kind  of  duty  pertaining  tn  hie  occupa- 
'     I    requires    only    such    disability    as 


preve 


i  the 


erforr 


I  part  of  his  duties. — Hefner  v. 
Fidelity  &  Casualty  Co.  of  New  York. 
ISO  S.  W.  330.  as  Cent.  Dig.  Insurance. 
t  1310. 

B7.  In  Bn  action  on  an  accident  pol- 
icy which  provides  tnr  an  Indemnity 
for  Injuries  which  should.  Independent- 
ly of  other  cauBca,  Immediately  and 
wholly  disable  the  aaaured  from  every 

Issue  havln*r  been  raised  that  for'sBv- 
trai  weeks  a.fter  Injuries  received  the 
plaintiff    was    only    partially   disabled. 


I  that 


If  the  Injury  continuously  disabled  and 
prevented  plaintiff  from  performlnx 
any  and  every  duty  eaaentlal  to  his 
occupation  In  a  manner  "reasonably  an 
effective"  as  he  would  otherwise  havo 
performed  It.  he  was  entitled  to  re- 
cover—(1S99>  Fidelity  &  Casualty  On. 
of  New  York  v.  Getzendanner.  B3  8.  W. 
838,  22  Tex.  Civ.  App.  7S.  S3  Tex.  Civ. 
App.  136,  Judgment  affirmed  on  rehear- 
ing. 66  S.  W,  179.  23  Tex.  Civ.  App.  76. 

88.  One  need  not  be  absolutely  dis- 
abled to  do  some  acts  usually  don»  by 
him  in  carrying  on  his  occupation,  to 
be  totally  disabled,  within  an  accident 
policy. —Common  wealth  Bonding  A 
Casualty  Insurance  Co.  v.  Bryant,  ISE 
S.  W,  979. 

89.  A  mutual  benefit  certlflcate  stip- 
ulated that  the  amount  thereof  should 
be  paid  to  the  member  In  the  event  of 
his  "total  snd  permanent  dlsablUty," 
and  to  the  beneficiary  In  the  event  of 
hla  death  "  The  member  became  alck 
while  in  goad  atandlng.  He  suffered 
from  heart  disease  which  resulted  in 
his  death  a  few  months  later.  Dur- 
ing his  Illness  he  was  unable  to  per- 
form the  duties  of  his  avocation,  or  do 
any  other  work.  The  physician  who 
treated  him  stated  that  he  considered 
his  illness  fatal  from  the  beginning- 
Held,  that  the  member  was  totally  and 
permanently  disabled  within  the  mean- 
InK  of  the  certificate. — Brotherhood  of 
Railway  Trainmen  v.  Dee.  108  8.  W. 
4fl2,  judR-ment  reversed  111  8.  W.  3S6. 
101  Tex.  697.  See  28  Cent,  Dig.  In- 
surance. <!   1965.   1957-1^-- 
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contiiiiied  on  his  journey  after  his  accident,  will  not  bar  re- 
covery,** ' 

Particular  Injuries  Specified  in  Policy.— An  insured  is  entitled 
to  double  indemnity  under  a  policy  allowing  same  if  he  is  injured 
on  a  public  conveyance  or  a  eommon  carrier,  if  he  is  injured  while 
riding  in  an  automobile  which  serves  all  members  of  the  public.'^ 
The  loss  of  entire  sight  has  been  construed  to  mean  not  total 
blindness  but  it  is  sufficient  if  insured  has  practically  lost  the 
entire  sight  of  the  eye."  Where,  under  a  certificate  entitling  the 
member  to  one-fourth  of  his  benefit  if  he  should  "lose  a  foot"  does 
not  mean  a  severance  of  the  foot  from  the  body  but  means  the 
permanent  loss  of  the  use  of  the  foot."  Where,  under  the  constitu- 
tion of  a  brotherhood,  enumerating  disabilities  on  which  a  mem- 
ber may  recover  and  providing  that  claim  for  any  other  disability 
is  addressed  merely  to  the  benevolence  of  the  brotherhood,  such 
other  claim,  being  rejected,  there  is  no  right  of  recovery," 

Oontinootts  and  Permanent  Disability. — The  Supreme  Court  has 
held  that  under  a  policy  providing  for  a  specified  payment  if  in- 
sured should  receive  personal  injury  "at  once  resulting  in  contin- 
uous" total  inability  to  engage  in  any  business,  the  insurer  was 
not  liable  where  there  was  no  continuous  total  inability  to  engage 
in  business  from  the  time  of  injury  until  insured's  death,  even 
though  the  disability  occurred  "at  once"  and  the  insured  later 
died  from  the  effects."' 


•0.  Where  the  by-laws  of  an  acci- 
dent Insurance  aasoclatlon  provided  for 
payment  only  where  an  Insured  should 
receive  accidental  Injury  Immediately 
and  whoUy  dlsablln);  him  from  trans- 
acting- any  kind  of  bualnesa,  the  fact 
that  the  Insured,  a  traveling:  Balesman. 
continued  a  journey  after  his  accident 
will  not  bar  recovery. — International 
Travelers'  Ass'n  v.  Bosworth,  IBS  S.  W. 
148,  28  Cent.  Its.  Insurance,  ft  DBE, 
19ET-19S9. 

SS7 — ParttonlAr  lajmiea  SpacfilMl  In 
PoUbj.  Baa  9B  Oaat.  Dlff.  URinum, 
§1  131S,  1318.) 

SI.  An  automobile  of  a  liveryman 
who  serves  all  metnbers  of  the  public 
is  the  vehicle  of  a  common  carrier. 
within  an  accident  policy  providing-  for 
K  double   Indemnity   to   one   injured    In 

carrier. — Fidelity  ft  Casualty  Co,  v. 
Joiner,   178   S.  W.   80S. 

W.  In  an  accident  policy  providing 
that,  for  loss  of  entire  sight  of  tbe 
eye.  the  Insured  shall  receive  not  ex- 
ceeding- |l,0O0,  the  word  "entire"  does 
not  mean  total  blindness;  hut  it  1b  suf- 
flclent  If  the  Insured  had  practically 
lost  the  entire  sight  of  the  eye.— In- 
ternational Travelers'  Ass'n  v.  Rogers, 
ISS  S.  W.  421,  See  28  Cent.  Dig  Insur- 
ance,  It   1112,  1313. 

•3.  A  beneflclal  certificate  entitling 
the  member  to  one-fourth  of  his  ben- 


ent  If  he  should  "lose  a  foot,"  does  not 
mean  that  there  must  be  a  severance 
of  the  foot  from  the  body,  but  means 
a  permanent  loas  of  use  of  the  foot; 
the  language  "Idbb  of  a  foot"  in  com- 
mon parlance  meaning  the  loss  of  the 
use  of  that  member. — Modern  Order  of 
Praetorians  v,  Taylof,  12T  S.  W.  2S0. 
2S  Cent.  Dig.  Insurance,  II  1B6E,  19B7. 
M.  Under  the  constitution  of  a 
brotherhood  enumerating-  disabilities 
giving  a  member  right  of  recovery  on 
his  beneficiary  certlflcate.  and  provid- 
ing that  claim  for  any  other  disability 
Is  addressed  merely  to  the  benevolence 
of  the  brotherhood.  Buch  other  claim. 
being  rejected,  slves  no  right  of  re- 
covery.— Rieden  v.  Brotherhood  of  Rail- 
road Trainmen,   184  S.  W.  689. 

BSa — OoBtiiiuona  or  P«nnanaiLt  DlnbU- 


the  1 


mlnut 


ork  until  March  2S.  1903. 
and  died  April  Eth  following  from  the 
injury.  An  accident  policy  provided 
for  a  specified  payment  If  Insured 
should  receive  personal  Injury  "at  once 
reaultlng  In  continuous "  total  InabUlty 

sarlly  resulting  independently'  of  all 
other  causes  In  certain  results  Includ- 
ing illness,  lOBB  of  members  and  loss 
of  life.     Held,  that  while  the  dlnablllty 
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Limitatim  of  Liability  by  Provisiona  of  Policy.^The  Bmoant 
of  recovery  is  often  limited  in  a  polity  to  provide  for  certain  exi- 
gencies or  exceptions.  The  insurer  may  limit  its  liability  for  re- 
covery in  eases  where  the  injury  is  intentionally  inflicted  on  in- 
sured by  any  other  person,  even  though  insured  is  paying  a  higher 
premium.''  In  another  ease  of  the  same  character  the  insurer  lim- 
ited its  liability  to  one-fifth  of  the  amount  otherwise  payable  where 
the  injury  was  inflicted  by  another  and  where  the  insured  was 
assassinated  this  limitation  prevailed.'* 

Classiflcation  of  Risk. — To  provide  for  the  particular  hazards 
of  different  occupations  insurers  often  stipulate  that  if  an  insured 
is  killed  or  injured  in  an  occupation  more  hazardous  than  the  one 
under  which  they  are  insured  the  liability  of  the  insurer  should 
be  for  such  part  of  the  principal  as  the  premium  paid  would  pur- 
chase at  the  rates  fixed  for  such  more  hazardous  occupation,  so 
that  a  sheep  farmer  who  is  killed  while  hunting  will  render  the 
company  liable  only  for  the  occupation  of  a  hunter.'* 


accident  happened,  there  was  no 
tal  Inability  to  engaRe  In 
business  from  the  time  of  the  Injury 
to  Insured's  death,  and  that  the  Insurer 
was  therefore  not  liable.  Judgment 
99  S.  W,  877,  reversed.— Continental 
Casually  Co.  v.  Wade.  lOfi  S.  W.  35. 
See  28  Cent   IXg.   Insurance,   t    1314. 

»e.  PlBlntlfTs  son  was  Injured  on 
January  31,  1903,  but  after  a  Bhort 
time  continued  hla  work  until  March 
2E.  1903.  when  he  died  In  consequenoe 
of  the  Injury.  An  accident  policy  pro- 
vided for  a  certain  payment  to  plain- 
tiff If  the  Insured  should  receive  per- 
sonal Injuries  "at  once  resulting  In 
continuous  total  Inahlllty  to  engaee  In 


lultlns     Independently      of      all 


irlly  r. 


suit  a 


i  total  In- 


lated  lo  such  Injuries  bh  resulted  only 
In  the  loss  of  time  by  the  Insured 
where  compensation  was  provided  by 
the  policy  for  such  loss,  and  not  In- 
juries resulting  In  death,  and  that  the 
ract  that  Insured's  Injuries  did  not  at 
once  compel  him  to  quit  his  work  did 
not  bar  recovery  on   the  policy  In    the 


intlne 


:,   1   1315. 


,   877.      Re- 
'.  3G.      See  28  Cent  Dig. 


B30— UmltatloB  of  ZlaWUtr  bT  riOTU. 
■lona  of  Polloj.  <8«*  as  0*at.  jng. 
Duniraao*,  §5  ISn,  1310,  1317.) 

•7,  Where  an  accident  policy  pro- 
vided that.  In  case  of  Injuries  Inten- 
tionally Inflicted  on  assured  by  any 
other  person,  the  measure  of  insurer's 
liability  should  be  a  sum  equal  to  the 


premium  paid,  which  should  be  In  full 
liquidation  of  all  claims  under  the  pol- 
icy, the  fact  that  deceased  w&s  a  po- 
liceman, and  paid  a  higher  rate  tor  In- 
Buranca  by  reason  of  auch  fact,  which 
was  stated  In  the  policy,  did  not.  In  the 
absence  of  fraud,  prevent  the  Insurer 
from  Insisting  on  the  enforcement  of 
such  clause;  deceased  havlnR-  been  In- 
tentionally shot  by  a  person  whom  he 
waa  attempting  to  arrest  In  the  per- 
formance of  his  duty.— Orlmes  v.  Fi- 
delity &  Casualty  Co..  7S  S.  W.  811,  S3 
Tex.  Ctv.  App.  ZT&.  See  Cent.  Dig,  vol. 
28,   cols.  Z168.    ZISB,    II   131B,    1317. 

98.  Accident  Insurance  policy  for 
1400  providing  that  for  Injury  Inten- 
tionally Inflicted  by  any  person  other 
than  Insured  the  liability  was  limited 
to  one-flfth  the  amount  otherwise  par- 
able construed,  and  held  that,  upon  the 
assassination  of  assured,  the  benetlcl- 
ary  was  entitled  to  recover  only  ISO.— 
Oeneral  Accident,  Fire  &  Life  AsBur. 
Corporotlon  v.  Stedman.  153  B.  W.  892. 
28   Cent.   Dig.  Insurance.  It   1309,   1317. 


M.  Where  one  insured  as  a  sheep 
farmer  against  Eiccldent  by  a  policy 
classifying  as  more  hazardous  the  oo> 
cupallon  of  a  hunter,  and  stipulating 
that,  where  an  Injury  occurred  while 
doing  any  act  pertaining  to  any  occu- 
pation clas Bided  as  more  haiBrdous. 
the  liability  of  Insurer  should  be  for 
such  part  of  the  principal  as  the  pre- 
mium paid  would  purchase  at  the  ro^s 
flxed  for  such  more  hazardous  occupa- 
tion, was  killed  while  hunting  for  re- 
creation, insurer  was  liable  only  for 
the  occupancy  of  a  hunter. — Lane  v. 
General  Accident  Ins,  Co.,  113  S.  W. 
"        See   28   Cent.   Dig.    Insurance,    ' 
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NOTICE  AND  PROOF  OF  LOSS 

Penons  to  Whom  Notice  or  Proof  of  Loss  Kay  Be  Oivm  or  Kade. 

—The  statutes  (Rev.  St.  1914,  Art.  5714)  provide  that  notice  of 
claim  for  damages  required  by  contract  may  be  given  to  the  nearest 
~  or  other  convenient  local  agent  of  a  company  requiring  same. 
Therefore,  notice  given  to  a  local  agent  of  a  casualty  company 
was  snflScient.""' 

Time  for  Notice  and  Proof. — The  statutes  make  a  stipulation  fix- 
ing the  time  within  which  notice  of  a  claim  for  damages  shall 
be  given  at  leas  than  ninety  days,  void.'"'  This  has  been  made  ap- 
plicable to  accident  insurance  companies  (Rev.  St.  19J4,  Art.  4733) 
and  therefore  a  provision  in  a  casualty  policy  requiring  notice  of 
injury  within  ten  days  is  void."**  A  delay  of  ten  months  in  giv- 
ing  notice  is  unreasonable  per  se,  under  a  clause  in  a  policy  re- 
quiring notice  to  be  given  as  soon  as  may  be  reasonably  possible."' 
It  is  a  condition  precedent  that  notice  shall  he  given  as  soon  as  may 
be  reasonably  possible  under  such  a  requirement.'"*  Even  though 
the  physicians  who  attended  insured  attributed  his  condition  to 
disease  and  not  to  accident,  does  not  excuse  his  failure  to  give  the 
insurer  notice  as  soon  as  reasonably  possible  as  required  by  the 
policy."*  Under  Article  5714  of  the  Revised  Statutes  of  1914,  a 
stipulation  requiring  report  from  attending  physician  every  thirty 
days  is  void.'**    A  stipulation  in  a  policy  requiring  "immediate 

A  deUr  of  10  monthfl  in  Elvlnir 
:l<1enC  Insurance  rompany  notice 
accident  Ix  unreasonable  per  b», 
a  clause  of  the  policy  requiring 

reasonably  pOHBlble.^ — -Hefner  v.  Fidel- 
ity  ft  CasuHlty  Co.    of   New   York,    160 
lOa     Under  Rev.   St.   tSSE.  Art.  S3T*.        a  W.  330.     See  SS  Cent.  Dig.  InBUronce, 
!nded  by  Acts-  IBOT.  ch.  12S.  I  1.        li  lS28.1Jja. 


rovldInK    that    a   notice    c 


103.     Com  pi  la 


damaKBS  required  by  contrart  may  be  n,ent  that  notice  be  Kiven  as  Boon  as 
Riven  to  the  neare»t  or  other  conven-  ^ay  be  reasonably  possible  Is  a  con- 
lent  local  ajcent  of  the  company  requir-  aition  precedent  to  recovery  under  the 
Ing    the    same,    notice    of    Injury    Kiven  policy._id 

to  the  local   ajrent  of  a  casualty   com-  ,„^      _                                 1.11           _v. 

pany    was    sumolent,— Roya]    Casualty  „^'**    J"*    ^'"^    that    phyBielans    who 

Co,   V.   Nelson,    IBS   8.   W,    S7I.      See   28  "H^^^^^f  ^"'"^.''f' T^    *■     ^^""^ 

Cent    Dlit    Insurance    I  13ZT  attributed  his  condition  to  disease,  and 

failure  to  elve  the  company  notice  oF 
the  accident  as  soon  as  reasonably  pox- 
slble,  as  required  by  the  policy. — Id. 

101.     Under  Rev,   St.   1895,  Art.  3379,  lOS.     Under     Vernon's     Sayles^     Ann. 

as  amended  by  Acts  1»07,  ch.  129,  1   1,  Civ.    St.    19H.   Art.    6IH,   a    stipulation 

maklnfc  a   stipulation   ttnlnn   the   time  In  a  health  insurance  policy  requiring 

within    which    notice    of    a    claim    for  notice  within  90  daya  from  the  begln- 

damaRea  shan  be  plven  at  leas  than  90  n'nit  of  illneSB  was  void.— First  Texas 

days  void,  made  anplleable  to  accident  Stale  Ins.  Co.  v.  Hare,  180  S.  W.  282. 

Insurance   companies    hy    Rev.    Civ,    St.  10*.     Under  Hev.  St,   1911.  Art.  B714, 

1911,  Art.  4T33.  a  provision  of  a  rasu-  provision    of    policy.    Insuring    aEBlnst 

elty   policy  requiring  notice  of  Injury  siokness,  requiring  report  from  altend- 

withln   10   days  was   void. — Royal   Cas-  tendlnit  physician   every   30   days,  held 

ualty  Co.  V.  Nelson,  IS3  S.  W.  874.    See  void. — First  Texas  State  Ins,  v.  Hern- 

38   Cent.   Dig.    Insurance,    It    132S-133B-  don,    T"'    ~    ~    *" 
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notice  in  writing"  is  in  conflict  with  the  statute  and  therefore 
void.'"  "• 

InapectioQ  of  Poson  of  Insured  After  Injury  or  Death.— Before 
a  body  can  be  exhumed  for  examination  the  right  must  be  clearly 
expressed  in  the  policy.""  The  right  must  be  exercised  at  once 
and  upon  showing  that  fraud  or  mistake  will  be  shown."*  Where 
a  policy  gave  the  insurer  the  right  to  an  autopsy  but  it  was  not 
demanded  until  six  weeks  after  interment  the  insurer  could  not 
insist  on  the  right,  especially  where  the  only  dispute  was  whether 
the  insured's  neck  was  broken  or  dislocated.'"'  Where  the  insurer 
pleaded  that  these  two  conditions  were  the  same  thing  it  could  not 
base  its  right  to  an  autopsy  on  such  conflicting  conditions."' 

Proofs  of  Deatii  or  Injury  to  Insured. — Where  the  proofs  first 
furnished  the  insurer  suiBciently  showed  his  injury  and  disability, 
rendering  the  company  liable  on  the  policy,  it  was  only  necessary 
for  insured  in  furnishing  additional  proof,  to  show  the  continua- 
tion of  such  total  disability  during  the  remaining  life  of  the 
policy."' 

MiBrepresentationB  Shall  Not  Oonstitate  Defense,  Unless  Shown — 
Statutory  Provisions. — Any  provision  in  a  policy  which  provides 
that  the  same  is  void  or  voidable  if  any  misrepresentations  or 
false  statements  be  made  in  proofs  of  loss  or  of  death,  shall  be 


lOV.  An  BCFtdent  insurance  policy 
provided  that  •Immadlate  notice  In 
writlnK  of  any  accident  and  Injury  on 
account  of  which  claim  la  to  be  mado 
ahall  be  Riven  satd  company."  with  full 

fiartlculars  and  name  and  address  of 
nsured.  Sayles'  Ann.  Civ.  at.  1897, 
Art.  3379.  amended  by  Qen.  Laws  1907, 
p.  2<1,  ch.  129,  provides  that  no  stipu- 
lation In  any  contract  reaulring  notice 
to  tie  ftlven  in  any  claim  for  damatces. 
as  a  condition  precedent  to  a  right  to 
sue  thereon,  shall  ever  be  valid  unless 
Ructi  stipulation  Is  reasonable,  and  aiiy 
such  stipulation  flxing  the  time  within 
which  auch  notice  shall  be  Klven  at  a 
less  period  than  90  days  stiaU  be  void. 
Held,  that  the  stipulation  In  the  policy. 
It  In  conflict  with  the  statute,  la  void. 
—Aetna  Llle  Ins.  Co.  of  Hartford, 
Conn.,  V.  Grlffln.  123  8.  W.  432, 

im.  Rev.  St.  Art.  3379.  reads:  "No 
stipulation  in  any  contract  requirlnK- 
notice  to  be  given  of  any  claim  tor 
damages  as  a  condition  precedent  to 
the  right  to  sue  thereon,  shan  ever  be 
valid  unless  such  stipulation  Is  reason- 
able, and  any  stipulation  flxlng  the 
lime  within  which  such  notice  shall  be 
Klven  at  a  leas  period  than  ninety  days 
shall  be  void."  Held,  that  a  clause  In 
an  Insurance  policy  requlrlne  the  In- 
RUred  to  give  immediate  notice  of  ac- 
cident or  injury  was  of  no  force,  and 
the  policy  must  be  construed  as  thouuh 
no  time  was  specified. — Maryland  Casu- 
alty Co.  V.  Hudglna,  12  3.  W.  1047.  Re- 
versed. 78  S.  W.-7iB. 


Altar  InjiUT  or  DMtH.    (Mm  98  OaBt. 

Blir.  UmnuKM.  I  135«.) 

lOS.  Where  the  policy  save  the  In- 
surer the  right  to  an  autopsy,  but  It 
was  not  demanded  at  the  time  of  deftth. 
the  insurers  could  not  six  weeks  after 
Interment  Insist  on  auch  right  espec- 
ially where  the  only  dispute  was 
whether  his  neck  waa  broken  or  dis- 
located by  the  accident. — American  Nat. 
Ins.  Co.  V.  Nuckols,   187  S.  W.  497. 

110,  To  give  the  Insurer  the  right 
of  exhumation  of  the  Insured's  body, 
such  right  must  be  clearly  expressed 
In  no  uncertain  words  in  the  policy, — 
Id. 

111.  Where  Insurer  pleaded  that 
doctor's  conflicting  statements  that  In- 
sured died  from  broken  neck,  and  from 
dislocated  neck,  meant  the  same  thing, 
It  could  not  base  Its  right  to  an 
autopsy  on  such  confllctinK  statements, 
—Id, 

lia.  Insurer's  right  to  exhume  In- 
sured's body,  If  covered  by  right  to 
autopsy,  can  be  exorcised  only  at  once 
and  upon  showing  that  it  will  show 
fraud  or  mistake.— American  Nat.  Ins. 
Co.  V.  Xuckola.   187   B.  W.    197. 

S43— rrooffl  of  Deatli  or  XuSvr  to  Im- 
snnd.    <•••  SB  Osnt.  Sir.  IVaiWMia*, 
f   1347.) 
113.    Where    proofs    llrst    furnished 

hy  Insured  to  an  accident  Insurance 
company  auffldently  showed  his  injury 
and  disability,  rendering  t' 


i> 


Jc 


ACCIDENT   AND   HEALTH   INSURANCE  511 

of  no  effect.  Such  provisions  shall  not  constitute  any  defense 
unless  it  is  shown  upon  the  trial  that  the  false  statements  made  in 
sueh  proofs  of  loss  or  death  were  fraudulently  made  and  mis- 
represented a  fact  material  to  the  question  of  the  liability  of  the 
insurer  upon  the  contract  sued  on  and  that  such  insurer  was 
thereby  misled  and  caused  to  waive  or  lose  some  valid  defense 
to  the  policy.     (Art.  4949,  Rev.  St.  1914.) 

MiBststements  in  Notice  and  Proof.— ^^Misstatements  in  notice  and 
proof  as  to  how  the  accident  occurred  will  not  relieve  the  company 
from  liability  where  it  is  responsible  under  the  true  facts.'" 

Estoppel  or  Waiver  as  to  Notice  and  Proofs. — An  insurer  may 
waive  formal  proofs  of  loss  temporarily  where  it  had  stated  that 
they  were  not  necessary  at  that  time  as  it  was  looking  into  the 
matter,  but  this  waiver  may  be  subsequently  revoked."' 

Denial  of  Liabillty.~The  general  rule  is  that  proof  of  loss  is 
waived  when  the  insurer  denies  all  liability  under  the  policy.'" 
The  insurer  also  waives  all  objections  to  the  sufficiency  of  the 
proofs  of  loss  presented  when  it  refused  payment  on  the  sole 
ground  that  the  insured  was  engaged  in  an  occupation  more  haz- 
ardous than  that  in  which  he  was  insured."'  When  a  company 
refuses  to  pay  benefits  under  a  health  policy  because  the  final 
proof  showed  that  insured  had  not  been  confined  for  the  required 
period,  it  waives  any  objection  to  the  sufficiency  of  the  proofs 
although  of  course  not  admitting  their  truth."'  However,  the 
general  role  does  not  apply  when  the  notice  and  proof  of  accident 
are  made  after  the  time  prescribed  in  the  policy."* 

llalile  on  Its  policy,  It  was  only  nec«B'  vestl gallon,  the  waiver  admitted  oper- 

Bary   for   Insured,   In   furnlshlngr  addl-  ated  simpir  as  a  temporary  ane,  while 

tlonal  proof,  to  show  the  continuation  the    InveBtlgatton  -  was    pending,    and 

.    .....   .. ...._._..  .. mlBht  subsequently  be  revoked. — Alll- 

_ ..  bone  V.   Fidelity  &  Casualty  Co.,   32  3. 

Pacinc    Mut.    t,lle    ine.    Co.,    79    S.    W.  W.  G8S. 
1(190. 

BB»— (A)  SMial  of  UaMlttT-  (■••  S8 
5H)— Mlutatamanta  or  OalmwlonM.  (BM  Ot.  Dlf.  Inmsnoa,  it  1S91,  139S.) 
aa  Cant.  IHff.  nunrano*,  |13Sa.)  11«-  Where  the  company  after  re- 
114.  HlBstHtements  In  the  notice  of  celvlDg  proofs  of  death,  refused  pay- 
Injury  and  proof  ot  death  as  to  how  ment  on  the  sole  ground  that  Insured 
the  accident  occurred  do  not  relieve  was  ensased  In  an  occupation  more 
the  company  from  liability  where  It  Is  hazardous  than  that  In  which  he  was 
responsible  under  the  true  facts. — Con-  Insured,  It  thereby  waived  objectlonn 
tlnentat  Casualty  Co.  v.  Jennings,  99  to  aufflolency  of  the  proofs, — Standard 
S.  W.   123,  Life   *  Accident    Ins.   Co.   v,    Koen,    31 

8.  W.  133,  11  Tei.  Civ.  App.  273. 

SB4 — aatoppd  or  WbIth  aa  to  Votlo*  117.     By     refusing     to    pay     beneHts 

and  Fmafs  or  Dafocta  and  Objaotlona.  payable   in   cases  of  conflntng  sIckneBS 

(8*a    B8     Oant.     IHf.     IBaiiranoa,     SS  because    the    dual    proof    showed    that 

13S7-140B,>  assured  had   not  been  confined  for  the 

IIB,     Where    defendant    wrote    to    a  required    period.    Insurer    waived    any 

beneflclary    under    one    of    Its    pollcle"  objection     to     the     eufUclency     of     the 

that    It   had   received  no   formal   notice  proofs   as    conformintt    to    the    requlre- 

of    his    claim    beyond   a    request    for    tf  ments   of   the    policy,    but    did    not   ad- 

clalm   blank   on   which  to  make  formal  mlt  the  truth  of  the  statements  In  the 

proofs  of  loss,  and  that  It  had  replied  proofs.— General    Accident    Ins.    Co.    v. 

that    It    was    looking    Into    the    matter,  Hayes,    ill    S.    W.    990.      See    2S    Cent. 

and   did   not   consider   It   necessary   to  Dig.  Insurance,  II  1391,  1392.) 

have    the    formal    proofs    made,   as   li  118.     Denial  of  liability  by  an  accl- 

could  do  this  In  the  course  of  the  In-  dent    Insurance    company   and    ref^bal 
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E8t<^p«I  of  InBnrer  to  Deny  Anthority  of  Its  Agwit  After  Adjust- 
ment of  Loss. — ^Where  the  agent  of  the  company  was  notified  of 
the  death  and  viewed  the  body  and  said  he  was  satisfied  and  that 
the  loss  would  be  paid,  and  the  adjuster  recognized  his  authority 
until  suit  was  brought  and  then  denied  it,  the  company  was  estopped 
to  deny  the  agency."" 

RIGHT  TO  PROCEEDS 

Designation  of  Beneficiary. — Where  the  policy  designates  the 
beneficiary  by  name  and  states  that  she  is  the  daughter  of  insured 
and  it  was  shown  that  insured  bad  a  daughter  bearing  that  name, 
parol  evidence  was  not  admissible  to  show  that  the  wife  of  the 
insured  was  the  beneficiary  even  though  she  bore  the  same  name.'" 

Hay  Change  Name  of  Beneftdaiy. — Any  member  of  a  mutual 
assessment  corporation  shall  have  the  right  at  any  time  with  the 
consent  of  the  company,  to  change  the  beneficiary  in  bis  policy 
or  certificate  without  requiring  the  consent  of  the  beneficiary.  The 
corporation  may  give  consent  in  accordance  with  the  by-laws. 
(Art.  4806,  Rev.  St.  1914.) 

Exemption  of  Proceeds. — The  proceeds  of  a  claim  for  loss  of 
wages  by  the  insured  while  he  was  incapacitated  from  illness  were 
held  not  to  be  current  wages  and  exempt  from  garnishment,  even 
though  the  premiums  on  the  policy  were  paid  by  exempt  wages.'" 

PAYMENT  OR  DISCHARGE.   CONTRIBUTION 
AND  SUBROGATION 

Time  of  Payment. — The  rule  is  that  insured  is  not  entitled  to 
payment  for  a  total  disability  claim  until  the  period  of  disability 

to  pay  ItB  policy  will  not  waive  notice  BiaXT 

of    the   accident    required    to    be    elven 

It.    when    made   after    the    time   within        H4— SMlrnktloB   of  1 

nhlch  the  notice  and  proof  of  aci^ldent  SB  OwtA  Big.  inBnntnaa,  H  IMl-l-riv, 

can  bo  made — Employers  Liability  As-  1479,  148B,  14B0.> 

Burance   Corp.    of    London    v.    Rochelle.  181.     Where  an  accident  policy  deslR. 

36  S   "W   889.  nates    the    beneficiary    by     name,    and 

stales  that  ahe  la  the  dauRhter  of  in- 
119.  Proof  of  loHH  Is  waived  when  sured.  and  It  was  shown  that  Inaured 
the  Insurer  denies  all  liability  under  had  a  daughter  bearlnic  that  name,  parol 
the  policy, — Commonwealth  Bondlnp  evidence  was  InadmlBBlhle  to  ehow  that 
&  CaBually  Ina.  Co.  v.  KnlRht,  185  S.  the  wife  of  Insured,  hearlnp  the  same 
■W    10S7  name,   was  beneficiary,— Standard   Life 

&  Accident  Ins.  Co.  v.  Tavlor,  34  9.  W, 

781,   IS  Tex.  Civ.  App.  38B. 

122.      Proceeds   of  a   claim    under  an 

accident  insurance  policy  for  loss  of 
ISO.  Where  the  company  a^ent  was  wbsps  by  the  Insured  while  he  was  In- 
notltled  of  death  and  viewed  the  body  capacitated  from  Illness,  held  not  "cur- 
and  said  he  was  satlsfled  and  that  losf  rent  waBca."  exempt  from  RHmlshment 
would  be  paid,  and  the  adjuster  recoR-  hv  Const.  Art.  IS,  Par,  28  and  Rev. 
nlzed  his  authority  until  suit  waa  Civ.  at.  1911,  Arts,  3785.  3JB8,  thouirh 
brought,  and  then  denied  It.  the  com-  the  premiums  on  the  policy  were  paid 
pany  -was  estopped  to  deny  the  acency.  by  exempt  » a g-ea.— Mitchell  v.  WeBtern 
....    — ^    p^    ^    Nuckols,       Casualty  &  Guaranty  Ina.   Co..   183   8. 
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has  ceased.'"  If  a  policy  does  not  specify  wljen  an  accrued  in- 
demnity is  payable,  the  Hability  acerues  when  the  accident  ac- 
crues and  payment  should  be  made  when  proof  of  this  liability  is 
made  to  the  insurer.''* 

Interert  on  Amount  of  Loss. — Although  the  liability  accrues  when 
the  accident  occnrs  payment  should  be  made  when  proof  of  this 
liability  is  made  to  the  insurer  and  interest  should  be  allowed 
from  the  date  such  proof  is  furnished.'"  Under  the  statute  (Rev. 
St.  1914,  Art.  4977)  six  per  cent  is  made  the  legal  rate  of  interest 
on  written  contracts  and  this  is  recoverable  on  the  amount  con- 
tracted to  be  paid  in  an  insurance  policy.'" 

Losses  Shall  Be  Paid  Promptly — Statutory  Eegnlations. — ^In  all 
eases  where  a  loss  occurs  and  the  insurance  company  liable  there- 
for shall  fail  to  pay  the  same  within  thirty  days  after  demand, 
such  company  shall  be  liable  to  pay  the  insured  in  addition  to 
the  amount  of  loss  twelve  per  cent  damages  on  the  amount  of 
such  loss  together  with  reasonable  attorney's  fees  for  the  collec- 
tion of  such  loss.     (Art.  4746,  Rev.  St.  1914.) 

Damages  for  Refusal  of  Payment.~A  casualty  insurance  com- 
pany carrying  on  business  on.  the  assessment  or  annual  premium 
plan  under  Revised  Statutes,  Title  71,  is  subject  to  a  penalty  of 
twelve  per  cent  damages  on  the  amount  of  the  loss  together  with 
reasonable  attorney's  fees  when  it  shall  fail  to  pay  the  holder  of 
a  policy  the  amount  of  same  within  thirty  days  after  demand  there- 
for.'" However,  the  petition  must  allege  specifically  a  demand 
and  refusal  to  pay  within  the  statutory  time.'"   The  Supreme  Court 

TlTOTirr  OB  nrarilftMllll.  OOKTBX-  IM,     Under    an    accident    Insurance 

BVnOK   AMXt    nmOVATXOV.  pollc;  not  specifying  when  an  accrued 

Indemnity  should  be  payable,  the  11a- 
blllty  accrues  when  the  accident  occurs. 
and  payment  should  be  made  when 
proof  of  this  liability  la  made  to  the 
1S3.     Under  an  accident  policy  pro-       Insurer,  and  Interest  nhould  be  allowed 

vidlng  for  payment  for  total  disability       from  the  date  such  proof  1b  furnished. 

due    to    bodily    injuries,    held,    that    In-  ■"-• 

aured  was  rot  entitled  to  payment  until 

the  period   of   disability   had   ceased,— 

Commonwealth     Bondlnjt     &     Casualty 

Co.  V.  Knleht,  186  a.  W.  1037. 

184.     Under    an     accident    Insurance 

policy  not  BpeclfylnK  when  an  accrued 

Indemnity    should   be   payable,    the   11a- 

curs.  and  payment  should  be  made  ties  prescribed  by  Article  4T46.  which 
when  proof  of  this  liability  Is  made  to  Is  a.  part  of  chapter  S,  since  Article 
the  Insurer— American  Nafl  Ins.  Co.  49B7  only  eiempts  It  from  the  pro- 
V.   Fulghum,   177   S.  W.  1008.  visions     of    chapter    IB.— Internstlonal 

Travelers'  Aas'n   v.  Bratium,  IflS  S,  W. 

389. 

IBS.     Act    31st    L.e.ir.    ch.     108,    t    3E. 

maklnR  an  insurer  falllne  to  pay  a  Ions 
ISB.  Under  Rev,  St,  1911.  Art.  4»77.  liable  for  damages  and  attorneys  fees. 
maUne  «  per  cent,  the  lejtHl  interest  requires  the  petition  to  speclflclally  al- 
on  Bums  due  and  payable  under  written  lege  a  demand  and  refusal  to  pay  wlth- 
contracts,  Interest  la  recoverable  upon  In  the  statutory  time. — General  Accl- 
the  amount  contracted  to  be  paid  In  an  dent.  Fire  &  Life  Assur.  Corporation 
■nai.Ht.1..  „r.M,--« — imoiican  Nat.  Ins,  V,  Lacy,  161  S,  W.  IITO.  See  28  Cent, 
008.  Dig.  Insilrance.  II    H9S. 
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held  in  the  105th  S.  W.  that  this  provision  for  penalties  in  the 
statute  (Rev.  St.  1895,  Art.  3071)  did  not  apply  to  accident  insar- 
ance  companies."'  '-'•  However,  the  case  first  cited  above  is  a  later 
case,  appearing  in  the  169tb  Southwestern. 

Subn^^ation  of  Insurer. — It  is  held  that  an  insurer  is  not  entitled 
to  subrogation  to  the  rights  of  insured,  who  has  been  injured 
through  the  negligence  of  a  third  person,  to  recover  from  the  lat- 
ter for  the  injuries  received."" 

Reduction  of  Lobs  by  Insurance. — In  a  suit  for  damages  against 
a  railroad  evidence  that  injured  passenger  held  an  accident  insur-  ^ 
ance  policy  at  the  time  of  his  injury  introduced  by  the  defendant 
in  mitigation,  was  properly  excluded.'" 

ACTIONS 

Defenses  in  General. — "Legal  defenses"  as  used  in  the  Revised 
Statutes  of  1914,  Article  4807,  providing  that  accident  insurance 
companies  shall  be  liable  for  the  payment  of  the  amount  specified 
in  their  policies  in  full,  subject  to  any  legal  defenses,  mean  those 
which  defeat  a  recovery.'"  Although  an  insurer  interposed  de- 
fenses to  a  policy,  if  it  tenders  into  coiirt  the  amount  fixed  in  the 
policy  for  partial  disability,  it  cannot  question  its  liability  on  any 
ground  for  the  amount  so  tendered."'  It  is  no  defense  to  a  policy 
that  an  insured  had  settled  with  his  employer  for  damages  and  re- 
leased it  from  liability  for  his  accident,  on  the  theory  that  the  in- 

109.     Rev.    St.    189B,    Art.    3071,    pro-  ley    at    the    time    of    hl»    Injury    woe 

vldes   for   the   Imposing-   of   a   penalty  properly  excluded. — Texas  Cent.  R.  Co. 

of  n  per  cent,  and  attorneys  fees  for  v.  Cameron,  149  S.  W.  TOS. 
fallifre  to  pay  a  life  or  health  policy 

Cant.   Dlff.   InaniaAoa,   K   1S30,   1530. 

__..  ifaTiiaBeB  and  at-  13»-     Under  Rev.  St.  Art.  4S07.  pro- 

feea  'where   a  'lite   or   health  vIdinR    that    accident    Insurance   com- 

e   company"   falls   to   pay   the  panlea  shall  be  liable  for  the  payment 

DOS    not    apply    to   accident   in-  of    the    amount    speclfled    In   their   pol- 

Oenera]  Accident  Co.,  j^jeg  |n   (m,     gubject  to  any   legal  de- 

- ™"    "-  fensea.  the  term  "leBal  defenses-'meana 

those  which  defeat  a  recovery. — Intar- 


Co.  V.  Wade,  99  S. 
lOB  a  W.  36.  See 
surance.  1498. 

ISM.     The   statute  authorl; 


.  W.   324.      See   28   Cent.   DlK.   In- 
ce.    (!    1806, 


eOB— Bntaoratlon  of  IBau 


entitled 


".  389. 
133.    Where  an   Insurer  tendered   1 


rlehts   of   assured,   who   has   been   In-  the  Insured  and  paid  Into  c 

Jured  throug-h  the  negligence  of  a  third  In  full  of  all  claims  under  an  accident 

person,  to  recover  from  the  latter  for  policy,    which    sum    was    the    amount 

the  Injuries  so  au stained.— Aetna   Life  fl^pj   ,„   (j,^   policy  for  a  partial  dls- 

—   -   -   J.  B.  Parker  &  Co.,  72  S.  W.  ^^^^^^^    ^^   „^|j   „^t  question   its  lls- 
blllty  on  any  ground  to  the  amount  so 

tendered  and  paid,  though  It  Interposed 

Evidence  "  t"hat    "injvired      Tias-  defenses    to    the    policy.— 'WllklnBon   v, 

held  an  accident  insurance  pol-  Travelers  Ins.  Co.,  72  8.  W.  1018.      . 

ilc 


168.  580. 

Badnotlon  of  X«n  br  InailiwiM. 
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surer  was  entitled  to  be  subrogated  to  insured's  action  against  the 
employer,  identity  of  damage  in  the  two  causes  of  action  being 
wanting."* 

Venue  of  Suits — fire,  Maiine,  Lif»  and  Accident  Insurance  Com- 
panies— Statutory  Kegldations. — Suits  against  fire,  marine  or  in- 
land insurance  companies  may  be  commenced  in  any  county  in 
which  any  part  of  the  insured  property  was  situated.  Suits  against 
life  and  accident  insurance  companies  or  associations  may  be  com- 
menced in  the  county  in  which  the  persons  insured,  or  any  of 
them,  resided  at  the  time  of  such  death  or  injury.  {Art.  1830  (29) ; 
also  Art.  2308  (12),  Rev.  St.  1914.)  A  suit  on  a  policy  may  be  in- 
stituted in  the  county  where  the  home  office  of  the  ifisurer  is  located, 
or  in  the  county  where  loss  has  occurred  or  where  the  policy  holder 
or  beneficiary  instituting  sueh  suit  resides.  (Art.  4744.  Rev.  St. 
1914.) 

Venne. — The  right  is  given  the  insured  to  sue  the  insurer  in  the 
county  in  which  he  resided  at  the  time  of  injury  and  this  right 
cannot  be  withdrawn  except  by  the  legislature.'**  A  suit  on  an 
accident  certificate  is  maintainable  in  the  county  where  the  insured 
died,  under  the  statute  {Rev.  St.  1914,  Art.  4744)  even  though  the 
certificate  and  the  company's  by-laws  provided  that  all  suits  should 
be  instituted  in  the  county  of  the  home  office  of  the  company.'" 

Zdmitations  by  Provisions  of  Policy. — Notwithstanding  stipula- 
tions in  a  certificate  to  the  contrary  the  holder  of  such  certificate 
has  two  full  years  in  which  to  bring  action  thereon.  ■  (Rev.  St. 
1914,  Art.  4830.)"' 

Limitations  By  ProTisions  of  Policy — Time  Within  Which  Action 
Host  Be  Brong'h.t. — It  has  been  held  that  an  action  on  a  policy  is 
brought  in  time  where  petition  is  filed  and  a  non-resident  notice 

134.  The  fact  that  Insured,  Injured  dent  certlflcate  held  maintainable  In  the 
through  the  negligence  of  his  em-  county  where  the  Insured  died,  thouxh 
ployer,  settled  with  the  latter,  and  re-  the  certificate  and  the  companys  by- 
leased  It  from  Uahlllty.  Is  not  a  de-  laws  provided  that  all  buUb  should  be 
fenae  to  an  action  for  hie  accident  In-  Instituted  In  Dallas  county,  Texas. — 
surance  on  the  theory  that  the  Insurer  International  Travelers'  Ass'n  v.  Bran- 
was  entitled  to  be  subrORated  to  In-  um,  169  S.  IV.  3i». 
Bured's    action    ngalnst    his    employer, 

Identity  of  damajce  In  the  two  causes  OSO — XdmltattoBa  by  ^raTisloaa  of  PaU 

of  action   being  wanting. — Aetna  Life  tor.    (Mm  SS  Omt.  Dir.  Inaimnoa,  K 

Ins.  Co.  V.  J.  B.  Parker  Sc  Co.,  T2  S.  W.  1S40,  15U-lBe3.) 
S2I. 

laa      Under   Rev.   Civ.   St.   1911.   Art. 

eia— ▼•naa.    (Bm  38  Ont.  Mg.  Ibvot-  4830,    eiemptlns    fraternal    benefit    as. 

aoo*.  f§  1S38.1538.>  soclatlonH  from  the  Inaurance  law  and 
Rev.    St.    1B96,    Art.    33TS.    prohibiting 

138,     Right,     given    plaintiff    to    sue  any  person  from  flxing  a  shorter  time 

Insurance    company    In    the    county    In  than    In'o   years   In  which   to  hring  ac- 

whlch  he  resided  at  the  time  of  Injury  tlon    upon   any   contract,   the   holder  of 

hy   Rev.    St.    1S9B.    Art.    ISSB.    Subd.    12,  a  certificate  of  such  an  association  has 

cannot    be    withdrawn,    ezrept    by    the  two  lull  years  In  which  to  bring  action 

Legislature,^ — E^ton     v.     International  thereon,  notwithstanding  a  stipulation 

Travelers'   Ass-n   of  Dallas.    ISe   S.   W.  In   the   certificate   fixing  a   leas    time— 

81T,  International  Travelers'  Ass'n  v.  Bos- 
worth,  16«  S.  W.  !46.  See  28  Cent.  Dig 
Insurance.  I  1993, 
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IB  served  on  defendant  within  the  time  limited  by  the  policy  for 
bringing  action,  even  though  citation  is  not  served  on  defend- 
ant's agent  till  after  the  lapse  of  such  time,'"  The  year  allowed 
by  insurer  in  which  to  file  siFt  was  held  to  begin  upon  the  expira- 
tion of  the  three  months  after  furnishing  proofs  of  death.'*" 

Service  of  Process — Statutory  S^rniati<au. — Process  against  any 
domestic  insurance  company  may  be  served  only  on  the  president, 
or  any  active  vice-president,  or  secretary,  or  genekal  counsel  re- 
siding at  the  city  of  the  home  office  of  the  company,  or  by  leav- 
ing a  copy  of  same  at  the  home  office  of  such  company  during  busi- 
ness hours.     {Art.  4745,  Rev,  St.  1914.) 

JnriBdiotioD  as  Dependent  on  the  Amount  in  Ckmtrovwsy. — Where 
a  petition  demanded  judgment  for  $500,  12  per  cent  damages  and 
attorney's  fees,  there  being  no  exception  attaching  the  jurisdic- 
tion of  the  court,  the  amount  asked  was  in  excess  of  $500  and  the 
court  had  jurisdiction  though  the  damages  and  attorney's  fees 
were  not  proper  claims.'*' 

Joinder  of  Causes  of  Action. — A  holder  of  a  policy  providing  for 
monthly  indemnity  in  case  of  disability,  has  a  distinct  and  sep- 
arate right  of  action  for  each  monthly  installment,'"  and  in  the 
absence  of  any  alleged  defense  avoiding  the  policy  equity  will  not 

damages,  and  there  wbs  no  plea  or  ex- 
ception Httaekln^r  the  Jurisdiction  of  the 
court   or   BURBeBtlng   that   a   Jiidgment 
could   not   be   rendered   for   the  attor- 
actlon  on  an  accident  policy       ney'fl  fees  and  the  damaRea.  the  amount 
In    time    where    petition    Is        In   controversy   exceeded    IBOO,    bo   that 
rved        the     court     had    lurdladlotlon.     thoufch 


Is 

■   filed  a 


iefendant  within  the  time  limited 
by  the  policy  for  brlnRlnit  action, 
thoufth  citation  fs  not  served  on  de- 
fendant's agent  till  nfter  the  lapae  of 
such  time, — Standard  Life  A  Accident 
Ina,  Co.  V.  Askew,  .12  S.  W.  31.     11  Tei. 

140.  An  accident  policy  provided  for 
Immediate  written  notice  of  an  Injury. 
and  proof  of  the  accident  within  aeven 
montha.  no  action  under  the  policy  to 
lie   begun    wit" 


tlm. 


mt,  I 


ceedlnB  for  recovery  thereunder  to  be 
brouRht  within  three  months  after  the 
receipt  by  the  company  of  proof  of 
the  Injury.  Held,  that  the  year  In  which 
BUlt  was  required  to  be  'commenced 
benan,  not  at  the  date  of  the  death  of 
the  Insured,  but  upon  the  expiration  of 
the  three  monlha  after  furnlahlnit 
proof B  of  dealh,  durInK  which  leical 
proceedings  were  prohibited, — AlUbone 
V.  Fidelity  &  Casually  Co..  32  S.  W. 
B0». 


1«,  Where,  In  an  action  In  the  dis- 
trict court  on  an  Insurance  policy,  the 
petition  demanded  Judgment  of  tSOO 
and    attorney's    fees    and    12    per    cent 


1  dami 

proper  claims, — Lane  v.  Oeneral  Acci- 
dent Ins.  Co..  113  S.  W.  31A. 

1«.  Under  Vernon's  Sayles"  Ann. 
Civ,  at.  1914,  Art.  4977,  touching  allow- 
ance of  Interpnt  on  written  contracts 
aacertatning  the  Rum  payable  when  no 
rate  la  agreed,  the  Court  of  Civil  Ap- 
peals had  no  Jurladlcllon  of  an  appeal 
from  the  Judgment  of  a  county  court 
In  an  action  for  a.  dlaablllty  Indemnity 
of  1100.  on  which  plalntlR  prayed  la- 
tereat.^Srerft  Eastern  Casualty  Co.  v. 
Anderson,  183  S,  W.  802. 

148.  A  Judgment  of  the  county  court 
on  appeal  from  a  Juatlce  court's  Judg- 
ment, adding  a  penaltv  and  Itoms  In 
exceas  of  the  amount  within  the  Juris- 
diction of  the  Justice  court,  waa  In- 
vaild:  but  It  could  be  reformed  and 
atnrmed  on  appeal  to  the  Court  of  Civil 
Appeals, — North  American  Ins.  Co.  v, 
Jenkins.  184   S.  W.  307. 


f  Cam 


144.  An  action  for  personal  Injurle* 
to  an  employee  cannot  be  Joined  with 
an  action  on  a  contract  of  Inaurance 
against  accidents. — Q.  A.  Duerler  Mfg. 
Co.  V.  DuilnlK.  83  8.  W.  889.  Judgment 
amrmed.  Dullnig  v.  O.  A.  Duerler  Mfg. 
Co..  87   S.  W.  SS£. 
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enjoin  the  iiiHured  from  bringing  suits  for  each  part  of  the  indem- 
nity as  it  becomes  due.'"  It  has  been  held  that  an  action  for  per- 
sonal injuries  to  an  employee  cannot  be  joined  with  an  action  on 
a  contract  of  insurance  against  accidents."* 

Abatement  of  Cause  of  Action. — A  cause  of  action  which  has  not 
matured  will  be  abated  as  being  premature."' 

Waiver  of  Limitation  in  iPolicy. — Absolute  denial  of  liability,  on 
a  policy  is  sufBcient  to  authorize  suit  being  begun  at  once  not- 
withstanding any  provisions  in  the  policy  to  the  contrary."' 

Petition — (A)  Form  and  Beqnisites  in  OeneraI.^Under  certain 
circumstances  it  is  not  necessary  that  the  petition  allege  the  occu- 
pation of  insured  at  the  time  of  his  injury,  as  where  the  defend- 
ant had  possession  of  the  application  for  a  policy  and  the  petition 
stated  the  cause  of  death.'*'  '"  Neither  is  it  necessary  under  the 
same  circumstances  to  aver  that  the  injuries  resulting  in  death 
left  physical  marks  on  the  insured's  body.'*" 

(B)  Losg  and  Cause  Thereof. — A  petition  was  held  sufficient 
where  it  alleged  the  loss  and  cause  thereof  as  the  result  of  the 


145.  A  holder  of  an  accident  (.nd 
health  Insurance  policy,  providing  for 
a  monthly  Indemnity  In  cose  of  dis- 
ability, has  a  distinct  and  eeparate 
right  of  action  tor  each  monthly  in- 
Btallment. — Rau  v,  American  Nat.  Ins. 
Co.,  16*  S.  W.  6<B. 

146.  In  the  absence  of  any  alleKed 
defense  avoiding  the  policy,  or  any 
denial  of  liability  thereon,  equity  will 
not  enjoin  Insured,  under  a  health  and 
accident  policy  providing  monthly  In- 
demnity for  disability,  from  brlnglnK 
suits  for  each  part  of  the  Indamnity 
ail  It  became  due. — Rau  v.  American 
Nat.  Ine.  Co..  154  8.  W.  6<5. 

Abktament  ftnfl  a«TlT*L 

147.  Where  the  cause  of  action  on 
•ji  accident  insurance  policy  has  not 
matured  the  action  la  premature,  and 
will  be  abated  for  that  reason, — Com- 
monwealth Bonding  A  Casualty  It(b.  Co, 
V.  Knight.   ISB  S.  W.   lOIT. 


'.  Mac- 


(A>  Tana  Md  Umtal- 
■ItM  la  OmutbL  (Bm  aa  Cant.  Slff. 
mBSranoa,  5f   1S76,  ISTS,   1S7S,  1B80, 

1584-isea,  1592,  lew.) 

140.  Where  the  petition  In  an  actloti 
on  an  accident  policy  alleged  that  In- 
sured, a  railroad  man,  was  killed  by  a 
cyclone  while  at  supper  in  a  restaurant.' 
and  averred  that  defendant  had  sole 
possession  of  the  application  for  in- 
surance, it  was  not  necessary  that  the 
petition  should  negative  the  violation 
of  a  condition  in  the  application 
ai^alnst  engaging  In  a  more  hazardous 
occupation,— Standard  Life  &  Accident 
Ins.  Co.  V.  Koen,  3S  S.  W.  133.  11  Tex. 
Civ.  App.   273. 

100.  Where  the  petition  In  an  action 
on  an  accident  policy  alleged  that  In- 
sured, while  at  supper  at  a  restaurant, 
received  injuries  from  a  falling  house 
and  flying  timbers,  produced  by  a 
cyclone  then  raging,  from  which,  on 
ttiat  day,  he  died.  It  was  not  necessarj- 
to    allege    in    what    occupation    Insured 


the  t 


of  his 


tath. 


1503.) 

148.  Where  an  Insurer  absolutely 
dented  Its  liability  on  an  accident  pol- 
icy the  beginning  of  an  action  without 
regard  to  the  provisions  of  the  policy 
relating  to  the  time  In  which  suit 
might  be  brbught  thereon  was  autho- 
rized,— Western  Indemnity  Co.  ■ 
Kechnle.  186  S,  W.  116. 


the  Injuries  resulting 
In  his  death  left  physical  marks  upon 
his  body. — Standard  Ufe  &  Accident 
Ins. 'Co,  V.  Koen,  33  S.  W.  133.  11  Ten. 
Civ.  App.  273. 

161.  Where  the  petition  in  an  action 
on  a  policy  showed  that  the  occupa- 
tion In  which  insured  was  engaged 
when  the  policy  was  Issued  was  stated 
In  hla  application  for  Insurance,  and 
that  tbe  application  was  In  defendantn 
sole  possession.  It  was  not  necessary 
to  aver  Insured's  occupation  at  that 
time.— Standard  Life  &  Accident  Ins. 
Co.  V.  Koen.  S3  S.  W.  1S3.  11  Tex, 
Civ,  App.  273. 


■S^ 
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accident,  showing  that  the  insured  lost  his  sight  through  external, 
violent  and  accidental  means."' 

(C)  Anticipating  DefenBes.— A  petition  need  not  set  forth 
clauses  of  a  policy,  which  if  breached,  would  limit  or  exempt  de- 
fendant from  liability  as  this  would  be  a  matter  of  defense.^** 
The  exceptions  of  a  policy  are  regarded  as  a  matter  of  defense."* 

Issues,  Proof  asd  Varisjice. — An  insured  cannot  ahow  that  his 
illness  did  not  come  within  an  exception  in  a  policy  without  plead- 
ing same.'"  The  non-payment  of  the  premium  must  be  alleged 
by  insurer,  otherwise  a  peremptory  instruction  for  defendant  can- 
not be  predicated  on  that  ground."*     It  has  been  held  that  there 


(B)  £««■  man  Omwi 
ThMMf.  <IM  n  Cant.  J»g.  tamwr. 
>n«»,  sf  ism^eoa.) 

IDS.  In  an  action  In  an  accident  in- 
nurance  policy  plBlntllT  aUe^ed:  That 
In  unloadlniir  rails,  a.  piece  of  iron  or 
other  hard  substance  was  caused  to  fly 
and  strike  plaintiff  In  his  rlRht  eye; 
that  by  reason  of  such  accident  plain- 
tiff lost  the  entire  sight  of  both  evea; 
that  Immediately  after  said  Injury  hln 
rlEht  eye  became  Inflamed  and  sor«, 
and  continued  In  that  condition  for 
shout  two  weeks,  at  which  time  the  in- 
flammation and  aoreneaa  was  commun- 
icated to  his  left  eye.  from  which  time 
both  eyes  continued  sore  and  Inflamed 
until  a  date  apecified,  at  which  time, 
from  said  causes,  he  entirely  and  Irre- 
vocably lost  the  sisht  of  both  eyes. 
Held  that,  as  aicalnst  the  pteneral  de- 
murrer, the  Delltlon  sumdently  alleged 
that  plaintiff  lost  the  sleht  of  both  his 
eyes  through  external,  violent,  and  ac- 
cidental means.  Independently  of  all 
other  causes. — Aetna  Life  Ins.  Co,  of 
Hartford.  Conn.,  v.  Grlffln.  ^2i  3.  W. 
^32.      See    28   Cent,    Dltr,    Tnsurance,    ti 


S38— TatHbm.  fO)  Antloip»tin«  »•. 
fauMB.  (•••  as  Omt.  Dlf.  btaorHio*, 
S;  1E««,  1693,  IBM.) 

1B3.  It  Is  enoufih  for  the  petition. 
In  an  action  on  an  accident  policy  for 
death  of  Insured,  to  allege  the  contract 
with  aufflclent  particularity  to  show  li- 
ability for  death,  without  settInK  forth 
clauaes  which.  If  breached,  would  limit 
defendant's  liability.' or  exempt  It  from 
any  liability:  these  belnn  matters  of 
defenses  to  be  pleaded  by  defendant. — 
Continental   Casualty   Co.   v.   Jennings, 


SB  Oant.  mg.  laanruio*,  $|  IBM,  ISSfl. 

1644.) 

lOB.  In  an  action  on  a  haalth  policy, 
specifying-  an  Indemnity  for  conflnins 
Illness,  excepting  disabillttes  resulting 
from  paralysis,  etc.,  in  which  case  one- 
nfth  of  the  amount  Is  payable.  Insured 
cannot  show  that  it  was  paralysis 
which  conflned  Insured  withont  plead- 
InR  that  (act, — General  Accident  Ins, 
Co.  V,  Hayes,  118  8.  W,  990,  See  28 
Cent.    Bis.     Insurance,     }}     ie&4,     IfiSZ- 


1  action  on  a  policy,  where 
that  the  premium  on  the 
not    been     paid     waa     not 


1S44. 
-IBS.     In  ( 


as  no  evidence  that  paymi 
■emium  had  been  made. — C 
laualty  Co.  v.  Wade.  99  1 
rsed.  105  S    


107.     The 


tition, 


n  actlor 


99  !1 


',  423. 


complaint  on  an  accident 
policy  need  not  deny  that  Insured  came 
to  his  death  by  anv  of  the  means 
which,  by  the  policy,  would  relieve 
defendant  from  liability:  the  excep- 
tions in  the  nollcy  being  matter  of  de- 
fense,— Employers'  Liability  Aasur. 
Corp.  of  London  v,  Rochelle,  36  S.  W, 
8«9. 


alleged  that 
the  Insured's  death  was  caused  from 
his  having  wrenched  and  hurt  his  back, 
ruptured  his  stomach,  and  dislocated- 
hls  kidneys.  The  testimony  ehowed 
that  death  was  caused  either  by  Injury 
to  the  stomach  proper,  or  to  the  pyloric 
orifice  connecting  the  stomach  with  the 
intestines,  which,  though  not  desig- 
nated a  rupture,  produced  the  same  ef- 
fects as  must  have  resulted  from  a 
rupture  of  the  membrane.  Held,  that 
an  objection  to  the  testimony  on  the 
ground  of  variance  would  not  be  sus- 
tained,—Aetna  Life  Ins.  Co.  v.  Hicks, 
58  8,  W.  87,  33  Tei.  Civ.  App,  V4, 

188.  An  accident  policy  exempted 
the  company  from  liability  "for  In- 
juries fatal  or  otherwise,  resulting 
from  poison  or  anythlnBaccldentally  or 
otherwise  taken,"  Held  that,  the  com- 
pany having  merely  pleaded  that  death 
resulted  from  eating  oysters  containing 
ptomaine  poison,  it  would  not  be  heard 
on  the  contention  that  death  resulted 
from  something  else  other  than  polosn 
taken. — Maryland  Casualty  Co.  v.  Hud- 
glns,    72    S,   —    - 


Reverscdi   Tf  S. 

Coo»^lc 
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is  DO  substantial  variance  between  the  petition  and  the  policy 
which  was  an  exhibit  and  introduced  in  evidence  where  the  for- 
mer alleged  the  terras  of  the  policy  at  so  many  weeks  and  the  lat- 
ter at  so  many  months  in  periods  aggregating  the  same  as  the 
former,'"  The  fact  that  the  insured  pleaded  that  he  had  been 
informed  by  defendant  that  further  proofs  of  loss  were  unneces- 
sary was  sufficient  to  introduce  conversations  showing  such 
waiver.**'  A  variance  between  the  petition  and  testimony  was 
not  8\)8tained  where  the  effect  on  the  body  of  the  insured  as  shown 
in  the  testimony  was  the  same  as  set  ^orth  in  the  pleading.'" 
Where  a  policy  is  identified  properly  a  slight  variance  in  the  name 
of  the  insured  is  immaterial.'*"' 

PrMamptioii  and  Burden  of  Proof. — The  general  rule  is  that  the 
burden  is  upon  the  insurer  to  prove  that  the  accident  came  within 
the  exceptions  of  the  policy.'"  "*  The  burden  is  on  the  insurer  to 
prove  that  an  action  was  not  brought  within  the  time  required  by 
a  policy.'"  However,  the  burden  is  on  the  plaintiff,  in  alleging 
the  cause  of  the  insured's  death,  to  prove  that  such  was  the  prox- 
imate and  sole  cause  of  his  death.'" 

Admissibility  of  Evidence — (A)  In  General. — It  is  a  general 
rule  that  parol  negotiations  and  agreement  for  insurance  preced- 
ing execution  of  the  policy  are  not   admissible  to  vary   or  con- 


1S9.  The  pleading  by  plalntllT.  sulns 
on  an  accident  policy,  that  he  was  In- 
formed by  defendant  that  further 
proofs  of  loss  were  unnecessary,  held 
tuffldent  to  authorlise  a  showing  of 
waiver  by  conversation  with  defend- 
ant's agent B.' — Commonwealth  BondlnE 
&  Casualty  Ins.  Co.  v.  Bryant.  1S6  8. 
■W.   978. 

100.  In  an  action  on  an  accident 
poljcy,  the  policy  was  made  an  exhibit 
to  the  complaint,  and  th«  complaint 
alleged  that  the  term  of  the  inaurarcc 
was    B2    weeks,    while    the    policy    pro- 


040 — PTsanmptlon  aad  Siu4«ii  of  Rwof. 

(Bm    as    Cent.    IHg.    Xnsnt«BiO«,    is 

IBSB,   lB4B-lBe8.) 

101.  Where  an  accident  policy  ex- 
cepting cei>taln  causes,  the  insurer  has 
the  burden  of  proving  that  an  accident 
came  within  the  cKceptlons, — Travelers 
Ins.  Co.  V.  Harris.  178  S,  W.  S16. 

company 


defends 


ictior 


Dolioy 


1   the 


■    2.    1 


i,    I 


months.  Held,  that  thei 
Btantlal  variance — Standard  Life  & 
Accident  Ins  Co.  v.  Koen,  33  S.  W. 
133.  11  Te».  Civ.  App.  273. 

IMk.  A  petition  on  an  accident  in- 
surance policy  described  it  as  No.  ISH,- 
6SE,  Issued  to  William  Shelby,  and  al- 
leged Bii  aaslgrnment  of  policy  No.  18!),- 
fl95.  Issued  to  William  Shelby,  to  plaln- 
tlir.  The  policy  Introduced  In  evidence 
was  No.  13S.E95,  Issued  to  William  Sel- 
vey.  and  the  assignment  Introduced  in 
evidence  was  of  policy  No.  13S.696.  bv 
William  Shelvey  to  plalntltr.  Insured 
testifled  that  his  name  was  William 
Shelvy.  and  Identlned  the  policy  as  the 
one  delivered  to  him  by  the  companys 
'agent,  and  one  which  he  had  paid  pre- 
miums, and  which  he  had  asslimed. 
The  Judgment  correctly  described  the 
policy.     Held,    that    the    variance   was 


„  jund  that  the  huII  was  not  brought 
within  the  time  required  by  the  policy. 
It  has  the  burden  of  proof  to  show 
that    defense.— Alllbone    v.    Fidelity    & 


ccifyinf 


indemnity   for 
aiding   in  a   b 


clause  for  one-fifth  of  the  amount  for 
a  disability  from  sped  lied  diseases, 
the  burden  was  on  insured  to  show  that 
Insured's  Illness  was  one  embraced  by 
the  latter  clause. — General  Accident 
Ins.  Co.  v.  Hayes,  113  S,  W,  990.  See 
2>t   Cent.   Dig.    Insurance,   I    I6EE,    ]fl4S- 

i«es. 

104.  In  an  action  on  an  accident  in- 
surance policy  for  death  from  an  an- 
aesthetic administered  by  a  physician, 
plaintiff  had  the  burden  of  proving 
that   the   anaesthetic    was   proilmately 


sured.- 


land 


e  death  of  the  in- 


lalty 


Co. 


■.„„,glc 
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tradict  its  terms,""  Neither  are  declarations  of  an  agent  as  to 
occupation  of  insured  and  the  policy  conflicting  therewith,  made 
at  the  time  of  issuance  binding  on  the  company  after  the  death  of 
such  insured,  it  not  appearing  that  the  agent  was  authorized  to 
make  them.'^^  Acts  and  declarations  of  the  insured  at  the  time 
of  accident  are  admissible  as  res  gestae.^"  It  has  been  held  that 
preliminary  reports  of  a  physician  are  not  admissible  to  show  the 
nature  of  a  disease  which  confined  insured.'"' 

It  is  not  proper  to  permit  a  physician  to  state  that  in  his  opinion 
the  insured  had  not  lost  the  entire  sight  of  the  eye."*  In  question- 
ing a  witness  the  rule  is  that  countiel  may  embody  in  their  hypo- 
thetical questions  the  facts  which  in  their  judgment  the  evidence 
proved,  and  are  not  compelled  to  embrace  therein  facts  which 
the  opposing  litigant  contends  to  be  established.""  It  is  not  error 
to  ask  a  question  assuming  certain  facts  which  facts  are  under- 
stood by  the  jury  to  be  intended  merely  to  identify  the  matter 
inquired  about.'"     Under  Article  3690  of  the  Revised  Statutes  of 


648.  ArtmHrtbUlty  of  Bnilaniw.  <A)  Xn 
Oraanl.  <Sm  aa  cant,  mg-  mm. 
uko*.  §f  ia«B,  leTs.) 

ISB.  Parol  neRotlatlonn  and  aKree- 
m^nt  for  Insurance  precedlne  execu* 
tloo  of  the  policy,  cannot  be  shown  to 
vary  or  contradict  Ita  terms.— Great 
Eastern  Casualty  Co.  v.  Thomaa,  178 
S,  W.   803, 

187.  In  an  action  on  an  accident 
policy  (or  death  of  Insured,  alleKed  to 
have  resulted  from  a  fall  on  the  Ice 
of  a  skating  pond,  his  declaration  to 
witness  a  very  few  moments  after  the 
fall  that  he  hurt  his  head,  and  at  the 
B  time  raising;  his  I 


fer  to  and  refusal  by  inaured  of  a 
draft  held  harmless,  as  It  could  not  be 
an  admlsBton  by  defendant  of  plaln- 
tltr'a  total  dlaablllty.  tbe  real  Issue. — 
Commonwealth     BondlnR    &     Casualty 


I.  Co.  ■ 

17a. 


ISB  3.  ' 


his  head,  when  properly 

qualmed.  was 

admisalblp     as     res 

,ae.— Order     of 

United  Commercial  Trav 

lea  V.   Roth,   169  S. 

ie&      In  an  action 

;  health  policy. 

preliminary    reporta 

by   a   physician    are 

admlsalble    to 

disease  which 

confined      Insured.— 

-Gent 

■ral       AccldenI 

Ins.  Co.   V.  Hayes.   1 

.  W.  990.      See 

28  Cent.  Dig.  Insura 

nee. 

it  1SS9.  1078. 

lea.     In  action  on 

Icient  policy  to 

recover  death  claim. 

adm 

IsBion  of  draft 

ablUty    claim,    sent 

afle 

r    the    ioBurer 

knew   that   plaintiff 

maklnit   claim 

rule    attalnst    evlder 

ice    aa    to    nfter    to 

CO  mpro  m  I  s  e,  — Co  m  IT 

&  Casualty  Co.  v.  H 

endrlcks.  iSS  S,  W. 

170.     In    action    c 

:cident    policy. 

letters  written  insui 

■er  by  Dlslotirs  at- 

torney,  held  admlsa 

Ible 

as  a  basis  for 

— Commonwealth    Bonding   &   Caa 

Co.  v.  Hendricks,  1«S  S.  W.  1007. 

171.     Admission  of  evidence  of  i 


.  by  the  local  s 
Itlng  agent  of  an  accident  t 
company,  aa  to  the  occupation  of  In- 
sured at  the  time  the  policy  was  ap- 
plied for,  that  hia  duties  as  speclBed 
In  the  policy  "would  not  conflict  with 
the  conditions  in  the  policy."  and  that 
Insured  "wanted  a  MOOD  policy,  and  he, 
selected  It  for  him,"  cannot  be  treated 
as  admlHslona  binding  upon  the  com- 
pany, where  made  after  the  death  of 
the  insured,  and  it  not  appearing  that 
he  had  been  expressly  authorized  t" 
make  them,  or  that  in  making  them 
he  was  acting  within  the  scope  of  his 
authority, — North  American  Ace.  ins. 
Co.  V.  Fraier.  112  S.  W.  811. 

173.  Interrogatory  Co  a  witness  In 
an  action  on  an  acelflent  policy  Insur- 
InK  J.  being  whether  he  had  known  H., 
who  was  agent  of  a  certain  company, 
who  met  with  an  accident  and  Injury 
at    a    certain    time    and    place,    and.    if 

thereto  that  It  assumed  the  happening 
of  an  accidental  Injury  to  H.  Is  not 
error,  aa  the  reference  to  this  must 
hove  been  understood  hy  the  jury  to  be 
Intended  merely  to  identify  it.— Trav- 
lers'   Ina.  Co.   v.   Hunter,  70   S.  W.    7SB. 

174.  In  an  action  upon  an  accident 
policy,  the  court  properly  refused  to 
allow  a  physician  to  state  that,  In  hla 
opinion,  the  Insured  had  not  lost  the 
entire  sight  of  his  eye. — International 
Travelers'  Ass'n  V.  Rogers.  163  S.  ■«■'. 
421. 

17B.  Counsel  may  embody  In  their 
hypothetlcaJ  questions  the  facta  which. 
In  their  judgment,  the  evidence  proved. 
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1914,  a  wife  may  not  testify  as  to  statements  by  her  husband  be- 
fore his  death  in  regard  to  his  having  received  a  check  in  settle- 
ment of  hia  elaim."*  It  has  been  held  that  the  admission  of  a  draft 
or  voucher  for  the  amount  of  a  disability  claim,  sent  by  the  in- 
surer, after  it  knew  the  plaintiff  was  making  claim  for  death  of  the 
insured,  did  not  violate  the  nile  against  evidence  as  to  offer  to  com- 
promise."* In  another  case  the  admission  in  evidence  of  an  offer 
to  and  refusal  by  insured  of  a  draft  was  held  harmless  as  it  could 
not  he  an  admission  by  defendant  of  plaintiff's  total  disability, 
the  real  issue.  Letters  which  were  written  insurer  by  plaintiff's 
attorney  were  held  admissible  as  a  basis  for  the  recovery  of  at- 
torney's fees  and  the  statutory  damages  for  failure  to  pay."" 

(B)  Dea^  of  or  Injury  to  Person  Insured  and  Cause  Thereof. 
— It  is  held  that  the  fai|ure  of  insured  to  inform  his  at- 
tending physician  that  an  accident  had  happened  will  not 
prevent  his  beneficiary  from  showing  on  his  death  that  it 
was  the  result  of  an  accident,"'  A  physician's  certificate  was  ad- 
mitted in  evidence  to  show  compliance  with  the  requirements  of 
the  policy  as  to  furnishing  notice  of  the  accident."*  The  conduct 
of  insured  after  the  event  bringing  about  his  death  was  relevant."* 
As  a  general  rule,  the  admission  of  minor  evidence,  such  as  letters 
containing  expressions  as  to  cause  of  death  and  a  draft  in  full 
for  all  claims,  is  not  snfBciently  prejudicial  as  to  be  cause  for 
granting  a  new  trial."" 

(C)  Befasi^  to  Pay  Claim. — The  sending  of  a  draft  for  disability 

and    are    not    compelled    to    «robracQ  caused  by  paralysis  of  the  heart  due  to 

therein  facts  which  the  oppOBlng-  lltl-  tetanus,  held  admissible  to  show  com- 

SSDt  contends  to  be  SBtabllBhed. — Order  pliance  with  requirement  of  policy  as 

of    United    Commerlcal     Travelers    ot  to    furnishing    notice    of    the    accident, 

America  v.  Roth.   169   B.  W.  176.  with     full     particulars    thereof. — Com- 
monwealth  Bonding  &  Casualty  Co.  v. 

1«.     In  an   action  on  a  benefit  cer-  Hendricks,  188  S.  W.  lOOT. 
tlttcate,   where  It   was   claimed   by  the 

company   that  a  check  of  t5.20,   which  17B.     la    an    action    on    an    accident 

It   had    sent    decedent    In    full    of   his  certificate   for   death   due   to   apoplexy 

claim  tor  stcknesa.  was  never  returned.  claimed  to  have  been  caused  by  exclte- 

the  wife  may  not,  under  Rev.  St.  189E,  ment.   evidence   that  decedent   suffered 

Art.    Z3DZ.    testify   as   to   statement   by  great    pain    In    his    head,    and    that    he 

husband  on  receiving  the  check. — Royal  talked  about  the  exciting  cause,  would 

Fraternal  Union  v.  Stahl,  126  a.  W.  920.  get  very  much  excited,  would  gestlcn- 
late  with  his  arms,  and  on  one  occasion 

669 — (B)  DMrtb  of  or  mlniT  to  Pnwm  tried   to  get  out  of  bed.  held  relevant. 

iBavrnd  uid  Caiua  Thereof.    (■••  38  — International     Travelers'     Aea'n     v. 

Cent.  Dlf.  TamxatMom,  S  1891.  ie»3.)  Branum,  189  S.  W,  389. 

177,  Failure  of  one 
accident  to  make  knon 
Ing    physician    that    a 

occurred  will  not  prevent  his  bene-  evidence  contained  expressions  as  to 
flclary  from  showing  on  his  death  that  cause  of  death,  and  as  to  sending  a 
it  was  the  result  of  an  accidental  In-  small  draft  in  full  for  all  claims  which 
Jury. — Travelers'  Ins.  Co,  v.  Hunter,  were  not  strictly  admlSBlble,  held,  that 
TO  9,  W.  T9S.  such  expressions  were  not  sufficiently 

prejudicial   to   require   a   new    trial. — 

178.  In  action  on  accident  policy.  Commonwealth  Bonding  &  Casualty  Co. 
physicians   certificate   that   death   was       v.  Hendricks,   188  S.  W.  lOOT. 


in  action  on  an  accident  pol- 

attend- 

ley,    where 
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death  was  c 

^onfllctlng  though  letters  In 
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claim  has  beeo  held  admiseible  to  show  a  refusal  to  pay  a  death 
claim."' 

Weight  and  Sofficieney  of  Zrldence. — Plaintiff  is  not  required 
to  make  out  his  case  by  evidence  establishing  his  right  to  a  re- 
covery beyond  a  reasonable  doubt,  but  it  is  Bufl9cient  that  he 
brings  hia  case  within  the  purview  of  the  policy  by  a  fair  pre- 
ponderance of  evidence,  and  the  same  rule  applies  to  affinnative 
defenses,  which  when  established  by  a  fair  preponderance  off  evi- 
dence, are  sufficient  to  defeat  recovery.  (-C.  J.  Par.  334.)  The 
sufficiency  of  evidence  in  the  following  matters  has  been  passed 
on:  Total  disability,  Ann.  182;  injury  caused  wholly  by  external 
violence,  Ann,  1B3;  total  but  not  immediate  disability,  Ann^  185, 
196;  attorney's  fees,  Ann.  186;  accidents  while  attempting  to  enter 
train,  Ann.  184,  187 ;  waiver  of  forfeiture  for  non-payment  of  pre- 
miums, Ann.  188;  death  by  accident  within  contemplation  of  pol- 
icy, Ann.  189;  truth  of  representation  as  to  use  of  intoxicating 
liquor,  Ann.  190 ;  as  to  losing  classification  by  reason  of  duties  per- 


Sm— (O)  XottM  WLd  Fioof  ud  AO- 
JutnwBt  of  Iioaa.  (Sm  n  Ont.  JMg- 
maimuw^  tS  io>7,  ISM,  i7oa.i7oe.> 


lal.  In  action  on  Bueiaent  policy  to 
recover  stipulated  amount  In  coaa  of 
death,  evidence  eib  to  sending  of  draft 
for  dlaabillty  claim  held  adnllBalble  ag 
tendlns  to  Btiow  a  rerusal  to  pay  the 
death  clalnj.- — Commonwealth  Bonding 
A  Casualty  Co,  v.  Hendrtcka.  1B8  S.  W. 
1007. 


BOS — WUftat   ftsd    mmotoaay    of 
onoK   <*M  aa  On  ■    — 

{}  IBSB,  ITOV-lTSa.) 
XM.     - 


IBS.  In  action  on  health  and  aool- 
dent  Insurance  policy,  evidence  held  to 
support  a  verdict  for  IIOO  as  attorney's 
fees  under  Vernon's  Saylea'  Ann.  Civ. 
St.  1S14,  Art.  4746. — Commonwealth 
Bonding  ft  Casualty  Ins.  Co.  v.  Wrl»ht, 

171  a.  w,  104S. 

1B7.  In  an  action  on  an  accident 
policy  eicepting  accidents  while  trying 
to  enter  a  conveyance  using  steam  aa 
a  motive  power,  evidence  held  not  to 
sustain  a  verdict  for  plaintiff. — Amer- 
ican  Nat.    Ins.   Co.   v.   Fulghum.    177    S, 


colder 


policy,  evidence  held  to  warrant  a  find- 
ing that  Insured,  from  the  time  of  In- 
Jury  till  his  death,  was  totally  disabled 
from  performing-  hla  customary  duttea. 
— Pidality  ft  Casualty  Co.  v.  Joiner, 
178  9.  W.  806. 

183.  In  an  action  on  an  accident  pol- 
icy answers  to  special  questions,  held 
a  auinclent  finding  that  the  Injury  was 
caused  wholly  by  external  violence  to 
support  a  jiidg:ment  against  the  insurer, 
which  was  liable  only  for  auch  In- 
juries.— International  Travelers'  Ass'n 
V.  Bosworth,  168  9.  W.  346. 

1B4.  In  an  action  on  an  accident 
policy  evidence  held  not  to  show  that 
insured  was  killed  while  attempUng 
to  enter  a  moving  train,  Injulree  from 
which  cause  were  excepted.. — Travelers' 
Ins.   Co.   V.   Harris,    178   S.  W.   818. 

I8S.  Evidence  held  to  show  that  the 
disability  of  the  insured  resulting  from 
the  accident,  while  total  within  the 
meaning  of  the  policy,  was  not  im- 
mediate.— Hefner  v.  Fidelity  ft  Cas- 
ualty Co.  of  New  York.  160  a.  W.  830. 
See  IS  Cent.  Dig.  Insurance.  11  leSE, 
1  TOT- 17  SI. 


Bvl.       W.  lODB. 

IBB.  An  accident  policy  stipulated 
for  the  payment  of  premiums  In  four 
equal  inatallments.  Notes  were  given 
for  the  premiums,  payable  In  one.  two, 
three,  and  four  months.  The  Insured 
testified  that,  when  the  note  for  the 
flrst  Installment  became  due,  the  agent 
"  '  time   for  the 

and    that    later    the 


inalor 


of    1 


I    for 


the  payment  of  the  notes  for  other  In- 
stallments. Held  sufflcient  to  authorlie 
a  finding  that  the  Insurer  elected  to 
waive  the  forfeiture  of  the  policy  by 
reason  of  the  non-payment  of  the  notes, 
providing  the  act  of  the  agent  was 
binding  on  It. — North  American  Ace. 
Ins.  Co.  V.  Bowen.  10!  S.  W.  16S.  See 
IS    Cent.   Dig.   Insurance.    II    1T07-I7Z8. 

ISg.  In  an  action  on  an  accident 
policy,  evidence  held  to  warrant  a  find- 
ing that  deceased  met  his  death 
through  an  accident  contemplated  by 
the  terms  of  the  policy. — Order  of 
United  Commercial  Travelers  v.  Simp- 
son, 177  B.  W.   16S. 

IM.  In  a  suit  on  an  accident  policy, 
evidence  held  to  warrant  a  finding  that 
Insured's  statement  that  be  did  not  uM 
iDtoz looting  liquors  was  not  a  misrw- 
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formed,  Ann.  191 ;  death  not  resulting  from  anaesthetic  alone,  Ann. 
192;  loss  of  eyesight  by  external,  violent  and  accidental  means, 
Ann.  193 ;  full  recovery  for  loss  of  eye,  Ann.  194 ;  death  due  solely 
from  injury  received  and  not  from  other  causes,  Ann.  195;  total 
blindness,  Ann.  198;  blindness  as  result  of  injury  to  one  eye  and 
not  from  any  other  cause,  Ann.  199 ;  establishing  waiver  as  to  fur- 
nishing  proofs  of  continuance  of  disability,  Ann,  197.  As  to  the 
sufBciency  of  circumstantial  evidence  it  has  been  held  that  it  is  ' 
not  required  that  the  evidence  be  of  such  a  nature  and  so  related 
as  not  to  fairly  and  reasonably  permit  any  other  conclusion  than 
that  the  death  was  caused  in  a  certain  way,  but  a  preponderance  of 
the  evidence  that  the  death  was  so  caused  is  sufficient.'"'  As  a 
general  rule  it  is  held  that  where  the  evidence  }b  undisputed  the 
cjiurt  should  decide  it  as  a  matter  of  law.'"* 


Ul.  Where  the  aDDlicatlon  et&ted 
that  decedent  was  employed  as  an  ex- 
tra conductor,  teatimony  of  a  witness, 
for  yeara  eng-aged.  In- the  railway  ser- 
vice, that  an  extra  conductor,  when 
not  engagrd  In  running  trains,  may 
perform  any  other  service  required  of 
him,  warranted  a  flndlnB  that  an  extra 
conductor  could  brake  a  train  without 
loslDK  his  clasalflcation  bb  auch. — 
■  Standard  Ufa  ft  Accident  Inn.  Co.  v. 
Koen,  13  S.  W.  ISI.  11  Tex,  Civ,  App, 
27!. 

IBfl,  In  an  action  on  an  accident  pol- 
icy for  death  from  an  anaesthetic.  It 
appeared  that  the  Insured  died  durInK 
an  operation  for  appendicitis.  A  wit' 
nesB  for  plalntlll  testified  that  chloro- 
form was  the  Immediate  and  de- 
termining' cause;  that  Insured  was  euf- 
ferlns  from  blood  p<daon,  which  waa 
a  contributory  cause,  and  would  he 
a  dBDKerous  present  agent,  and  liable 
to  produce  death  under  the  operation. 
A  witness  for  defendant  testified  that 
at  the  time  of  the  operation  the  In- 
Bured  was  anfCerlns  from  the  absorp- 
tion of  septic  material  Into  the  circu- 
lation; that  his  extremities  were  cold, 
his  respiration  dUDcuIt,  his  pulae  from 
140  to  lEO;  that  witness  stated  at  the 
time  that  Insured  would  probably  die 
under  the  operation,  and  would  surely 
die  without  it.  Held,  that  the  evidence 
showed  that  death  did  not  result  from 
chloroform  alone,  and  plaintiff  could 
not  recover. — Maryland  Casualty  Co.  v. 
Glass,  «T  8.  W.  1012. 

IM.  Evidence  held  to  warrant  the 
finding  by  the  Jury  that  plaintiffs  eye 
was  Injured  by  external,  violent,  and 
accidental  means. — International  Trav' 
«I«rs'  Aas'n  v.  Rogers,  161  8.  W.  4S1. 
See  18  Cent  Dig.  Insurance,  II  IEEE. 
1707. 

IM.  Btvldence  held  to  entitle  Insur- 
ed to  recover  as  for  loss  of  the  entire 
sight  of  an  eye  within  the  provision 
for  a  certain  Indemnity. — Id. 

lU.  Evidence  In  an  action  on  a  cas- 
ualty Inautmnce  policy  held  to  sustain 


a  finding  that  decedent  died  solely  aa 
a  result  of  Injury  received  and  not 
from  other  causes.— Royal  Casualty  Co. 
v.  Nelson,  163  S.  W.  «74. 

l»e.  In  an  action  by  an  attorner 
upon  an  accident  Insurance  policy  for 
the  Indemnity  provided  therein  for  Im- 
mediate, continuous,  and  total  disa- 
bility, evidence  held  to  show  that  the 
disability  of  the  Insured  resulting  from 
the  accident,  while  total  within  the 
meaning  of  the  policy,  was  not  Im- 
mediate.— Hefner  v.  FldeUty  &  Casual- 
ty Co,  of  New  York.  IBS  B.  W.  110. 

IVT.  Evidence,  In  an  action  on  an 
accident  policy,  held  sufficient  to  es- 
tablish waiver  as  to  furnishing  proofs 
of  continuance  of  disability. — Common- 
wealth Bonding  A  Casualty  Ins.  Co, 
V.  Bryant,  18B  S.  V7.  978. 

IM.  Evidence.  In  an  action  on  an 
accident  Inaurance  policy,  held  Bum- 
dent  to  support  a  flnding  that  plalntllT 
was  irrevocably  blind,— Aetna  Ufe  Ins. 
Co,  of  Hartford,  Conn.,  v.  OrllBn,  lit 
S.  W.  432.  See  28  Cent.  Dig.  Inauranca, 
H    lEEG,    170T. 

laa.  Evidence,  In  an  action  on  an 
accident  Insurance  policy,  held  BUfB* 
dent  to  support  a  finding  that  plalnurt 
lost  the  sight  of  both  his  eyes  as  the 
result  alone  of  the  Injury  to  his  right 
eye,  and  not  as  the  result  of  any  kind 


t  dlse 


—Id. 


Where  the  evidence  on  an  Issue 
was  undisputed,  the  court  should  de- 
cide It  as  a  matter  of  law. — Hackler  v. 
International  Travelers'  ABs'n,  IBB  R 
W.  44. 

901.  That  the  evidence  relied  on  by 
the  benetlclary  of  a  member  of  an  ac- 
cident Insurance  association  to  prove 
that  the  member  died  as  a  result  of 
an  injury  to  his  bead  caused  by  a  fall 
Is  circumstantial  does  not  require  that 
it  he  of  such  a  nature  and  so  related, 
as  not  to  fairly  and  reasonably  permit 
any  other  conclusion  than  that  bis 
death  was  so  caused;  but  a  preponder- 
ance of  the  evidence  that  his  death 
was  so  caused  Is  auSclent. — Travelers' 
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Amonnt  of  Recovery. — A  plaintiff  is  not  entitled  to  interest  on  a 
petition  claiming  indenmity  specified  in  the  policy,  attorneys  fee 
and  damages  allowed  by  the  statute  (Rev.  St,  1914,  Art.  4746)."* 
It  liaa  been  held  that  where,  under  the  laws  of  an  association  pro- 
viding that  if  the  beneficiary  should  become  disabled  totally  he 
should  receive  annually  one-tenth  part  of  the  sum  for  which  his 
certificate  calls  until  the  total  has  been  paid,  he  is  entitled  to 
judgment  only  for  the  sum  of  the  annual  installments  due  at  the 
time  of  the  trial.**" 

Questions  for  the  Jury. — It  is  for  the  jury  to  pass  iipon  all  ques- 
tions of  fact  about  which  there  has  been  conflicting  evidence,  such 
as  whether  or  not  the  injury  was  caused  by  external,  violent  or 
accidental  means  ^'"  "*  as  to  statements  in  application ;"'  increase 
of  risk  ;*"'  *'^  voluntary  exposure  to  danger ;""  "'"  immediate 
cause;"*  ""  total  disability;"'  cause  of  death."' 


Proteotlva  Ass'n  of  America  v.  Roth, 
108  3.  W.  I03S,  ftfnrmed  Roth  v.  Trav- 
elere'  Protective  Ass'n  of  America 
(1»0»).  IIB  3.  W.  31,  102  Tex.  2*1. 
See  28  Cent.  Dls.  Insurance,  11  2006, 
200T. 


■09.  On  a  petition  claiming  indeiA- 
nlty  specified  In  a  policy,  and  an  at- 
torney's fee,  and  the  12  per  cent,  dam- 
ages allowed  hy  Rev.  St.  1911.  Art. 
47^6,  recovery  of  interest  held  properly 
denied. — American  Nat.  Ins.  Co.  v. 
Fulghum.  177  S.  W.  1008. 

303.  tJndcr  laws  of  a  beneflclal  as- 
sociation, providing  that,  If  the  bene- 
ficiary should  become. disabled  to  per- 
form any  or  all  kinds  of  labor,  he 
should  receive  annually  one-tenth  part 
of  ttic  aum  for  which  his  certificate 
was  Issued,  until  the  aggxeeato  re- 
ceived should  equal  the  sum  specified 
In  such  certificate,  a  beneficiary  of  a 
13,000  certificate,  disabled  to  perform 
any  or  all  kinds  of  labor,  could  recov- 
er only  the  sum  of  the  annual  Install- 
ments due  at  the  time  of  the  trial,  and 
hence  a  Judgment  entered  for  the  en- 
tire sum  of  the  certificate  was  errone- 
ous.— Supreme  Tent  of  Knights  of 
Maccabees  of  the  World  v.  Coi,  80  S. 
W.  B71. 

•es— QnwUons  for  tlia  Jnir-  (■••  as 
Cant.  mg.  Xamratuia,  K  15BS,  1730, 
1770.) 


In  I 


ictloi 


certificate,  evidence  held 
eo  to  the  jury  on  the  question  whether 
In Bu red's  Injury  was  caused  by  exter- 
nal violence.— International  Traveler's 
Ass'n  V,  BoBWorth,  lfi6  S.  W.  346.  Se« 
28   Cent.    Dig.   Insurance,   I   2009. 

SOB.  In  an  action  on  an  accident 
policy,  defendant  held  entitled  to  have 
the  Issue  as  to  whether  Insured's  dis- 
ease caused  him   to  be  strlofcen   with 


paralysis  submitted  to  the  Jury. — Wes- 
tern Indemnity  Co.  v.  MocKechnle,  185 

s.  w.  eiB, 

SOS,  Where  an  Insurer  so  construed 
its  poller  as  only  to  require  a  dis- 
closure of  such  Injuries  as  Insured  had 
suffered  which  Increased  the  risk 
whether  certain  Injuries  which  In- 
sured had  sustained  and  did  not  dis- 
close did  Increase  the  risk,  was  for  • 
the  Jury. — North  American  Ace.  Ins. 
Co.  V.  Trenton,  9»  S.  W.  740.  See  Cent. 
Dig  Insurance,    tl    1732-1770. 

policy,  evidence  as  to  plalntlfTs  vol- 
untary exposure  to  unnecessary  dan  iter 
or  obvious  risks  held  to  require  a  sub- 
mission to  the  jury. — Continental  Cas- 
ualty Co.  V.  Deeg,  12G  S.  W.  363.  See 
28  C«at.  Dig.  Insurance,  it  1B56,  1731- 
1770. 

aOB.  The  fact  that  a  railroad  em- 
ployee, traveling  as  i 
alights  from  a  slowly  i 
la  not,  as  a  matter  of  law  a  voluntary 
exposure  to  danger  within  an  accident 
policy,  since  the  danger  must  have 
been    one    so    logically    attending    the 


809.  Evidence  held  sufflclent  to  take 
to  the  Jury  the  question  whether  an 
attorney  was  so  disabled  by  an  acci- 
dent as  to  be  entitled  to  total  dis- 
ability Indemnity,— Hefner  v.  Fidelity 
&  Casualty  Co.  of  New  York,  160  S.  Vf. 
330.  See  28  Cent.  Dig.  Inaunnce,  II 
ISee,  1T32. 

SIO^  In  an  action  upon  an  accident 
policy,  evidence  held  to  make  It  a 
question  for  the  jury  whether  a  loss 
to  the  Insured  was  the  result  of  alck- 
nese  or  of  an  accident  within  the  pol- 
icy.— First  Teias  State  Ins.  Co.  v. 
Jones,  167  S.  W.  B. 

■11.  In  an  action  on  an  accident 
policy,  the  question  of  cause  of  death 
Is  for  the  jury,  where  no  one  witnessed 
It. — Order  of  United  Commercial  Trav- 
elers  V.   Simpson,    177   S.   ' 


.glc 
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Instrnotions. — It  is  the  duty  of  the  court  to  explain  to  the  jury 
the  issues  involved  in  the  case  and  present  for  their  determination 
the  matters  proper  to  be  considered  by  them  and  the  legal  prin- 
ciples by  which  the  rights  of  the  parties  are  governed.  (C,  J. 
Accident  Insurance  Par.  342.)  An  instruction  is  bad  if  it  ignores 
the  issues  presented,''"  Instructions  on  the  following  matters  have 
been  passed  on  and  held  proper:  Consideration  of  physician's  cer- 
tificate as  establishing  cause  of  death ;"'  "'  compliance  with  agree- 


SIS.     An  accident  Imsuranee  appUcH- 

tlon  warranted  that  the  applicant  had 
never  had  certain  dlseaseH,  "'Injurlea 
or  wounds"  or  aurTered  the  loss  of  a 
limb  or  Bn  eye  except  as  stated,  and 
that,  he    had    never    been    ruptured    or 

the  policy  there  was  evidence  that  In- 
sured's agent,  who  solicited  the  policy, 
waa  told  by  insured  that  hla  foot  had 
been  mashed  at  one  tlnie,  and  that  he 
had  sustained  certain  sllsht  Injuries 
to  hla  fingers,  but  weib  Informed  that 
these  were  of  no  conaequence.  Held. 
that  itiBurer  construed  the  application 
only  to  require  disclosure  of  such  In- 
juries as  Increased  the  risk,  and  hence 
It  was  not  error  for  the  court  to  sub- 
mit the  Issue  whether  the  Injuries  so 
sustained  In  fact  Increaaed  the  risk 
.  under  the  policy,— North  American 
Ace.  Ins.  Co.  V.  Trenton,  S9  S.  W.  740. 
See   28    Cent.    Dig.    Insurance,    >1    1T8B- 

513.  Where  Insured,  In  an  applica- 
tion for  accident  Insurance,  stated  that 
he  had  not  had  any  bodily  or  mental 
Inflrmltr,  Injuries,  or  wounds,  or  been 
otherwise  Injured.  In  addition  to  sev- 
eral dlBeaaes  and  injuries  speclned. 
whether  a.  mashed  foot  or  Injured 
finger,  not  disclosed,  were  such  In- 
juries as  Increased  the  risk,  and  were 
within  the  contemplation  of  the  par- 
ties, was  for  the  Jury. — Trenton  v. 
North  American  Ace.  Ins.  Co.,  St  S.  W. 
278. 

514.  In  an  action  on  an  accident  pol- 
icy for  death,  evidence  held  to  require 
submission  to  the  Jury  of  the  question 
whether  Insured's  death  resulted  from 
external,  violent,  or  accidental  means. 
or  from  prior  disease. — Order  of  United 
Commercial  Travelers  of  America  v. 
Roth  169  S.  W.  178.  See  28  Cent.  Dig. 
Insurance,   12009. 

rnift  Tntmtitln-s  (KM  BO  OaBt.  IHf. 
mranaos,  H  lOOfl,  1771-1784.) 
fllB.  In  an  action  on  an  accident 
policy,  providing  for  a  reduced  recov- 
ery In  case  of  voluntary  exposure  tc 
unnecessary  or  obvious  risks  of  dan- 
ger. In  which  It  was  shown  that  the 
accident'  happened  while  Insured,  a 
passenger  on  a  train,  was  attempting 
to  alight  from  a  passenger  coach,  an 
Instruction  that  If  the  Jury  believed 
such  acts  to  be  an  unnecessary  ex- 
posure to  danger,  or  that  the  risk  of 
danger  was  obvious,  then   there  could 


t>e  nu  recovery  for  the  full  amount  of 
the  policy,  waa  properly  refused  as 
Ignoring  the  element  of  voluntary  ex- 
posure—Continental Casualty  Co.  v. 
Deeg,  126  8.  W.   3E3. 

aiB.  Where  an  answer  to  a  suit  on 
SJ1  accident  poller  Insuring  plalntitTs 
decedent  as  a  roundhouseman  alleged 
that  the  policy  provided  that.  If  as- 
sured was  Injured  In  any  •ccupatlon 
classed  by  the  company  as  more  hai- 
ardous  than  a  roundhouseman.  the 
company's  liability  should  be  for  such 
principal  sum  or  weekly  Indemnity  a« 
the  premium  paid  by  defendant  would 
purchase  at  the  rate  fixed  tor  such  In- 
crease hazard,  and  averred  that  the 
premium  par  11,000  for  roundhouse- 
men  was  tlE,  and  that  for  firemen,  the 
duties  of  which  deceased  was  exer- 
cising when  Injured.  was  double 
that  charged  for  roundhouse  men.  and 
that  no  part  of  decedent's  duties  as  a 
roundhouseman  required  him  to  act  as 
a  fireman,  such  plea  sufaclently  plead- 
ed that  defendant  closeed  the  occupa- 
tion of  fireman  as  more  hazardous 
than  that  of  roundhouseman;  and 
hence  It  was  error  for  the  court  to- 
charge  that  the  question  of  diminution 
In  the  amount  of  plaintiff's  recovery 
depended  on  whether  or  not  the  occu- 
tion    of    fireman    was    more    hazardous 


thar 


indhOL 


classed  by  defendant. — Fidelity  A  Caa- 
ualty  Co.  of  New  York  v.  Jones,  SZ  B. 
W.   927,   2S  Tex.   Civ.   App.    38. 

817.  In  an  action  on  an  accident  pol- 
icy, an  Instruction  that  a  physician's 
certificate  as  to  the  cause  of  death. 
showing  compliance  with  a  provision 
,of  the  policy  requiring  notice  of  the 
accident,  with  full  particulars,  could 
not  be  considered  as  establlahlug  the 
cause  of  the  death,  should  have  been 
give  n._-Comm  on  wealth  Bonding  &  Cas- 
ualty Co.  v.  Hendricks,  188  S.  W.  1007. 

SIBl  Where  evidence  as  to  cause  of 
death  waa  conflicting,  and  doctor's 
certificate  waa  received  without  limit- 
ing Its  use  to  the  question  of  compli- 
ance with  a  provision  of  the  policy 
requiring  notice  of  the  accident,  re- 
fusal of  Instruction  that  auch  certifi- 
cate could  not  be  considered  as  estab- 
lishing the  cause  of  Insured's  death 
held  not  harmless  under  rule  SSa  (14) 
S.  W.  x). — Commonwealth  Bonding  & 
Casualty  Co.  v.  Hendricks,  108  8. 
1007. 
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ments  and  conditions  of  policy;**'  "^  total  disability;*"  accident 
caused  solely  through  external,  violent  and  accidental  means."' 
In  general  the  refusal  of  a  requested  charge  is  not  error  where  the 
instructions  given  fully  and  fairly  present  the  case.^*'  Again,  it 
has  been  held  that  where  evidence  raising  an  issue  was  received 
without  objection,  though  the  issue  was  not  presented  by  the 
pleadings,  instructions  submitting  the  issue  were  proper.***  Ques- 
tions of  fact  may  only  be  withdrawn  from  the  jury  when  reason- 
able men  fairly  exercising  their  judgment  would  arrive  at  the 
same  conclusion.*'*  Charges  on  the  following  issues  have  been 
passed  on  and  held  erroneous:  Amount  of  recovery  depending  on 
the  question  of  increased  hazard  by  reason  of  change  of  employ- 
ment;"" total  disability;'**  indebtedness  of  defendant  to  plaintiff 
on  the  question  of  non-payment  of  premium,"*  and  failure  to  charge 


ns.  Refusal  of  requested  charge  la 
not  error,  where  the  InatructloDS  given 
fullv  and  fairly  preaent  the  oaae. — 
Order  of  United  Commercial  Travelers 
of  America  v.  Roth,   1B9   S.  W.   178. 

UO.  In  on  action  on  a.n  accident 
Inauruice  policy,  a  charge  to  And  for 
plaintiff  it  he  had  complied  with  all 
the  "agreement B  and  conditions"  of 
the  policy,  nhereas  the  policy  stipulat- 
ed (or  the  payment  of  the  Inauranee 
on  compliance  by  the  Insured  with  the 
"agreements  as  conditions,"'  wa«  not 
mislead  Ins.  where  all  the  agreementB 
expressed  In  the  policy  were  made 
conditions  precedent  to  the  Insured's 
rig-ht  of  Indemnity. — Woodall  v.  PaclHo 
Mut.  Life  Inn.  Co..   T9   3.  W.   JOBO. 

asi.  Where  the  only  provision  In 
an  ai^cldent  policy  about  which  there 
was  any  evidence  of  plaintiff's  failure 
to  comply  with  waa  the  stipulation 
In  regard  to  furnlehing  notice  and 
proofs  of  accident  and  Injury.  It  was 
unnecessary  to  submit  to  the  Jury 
plaintiff's  compliance  with  any  other 
agreements  of  the  policy. — Woodall  v. 
Pacldc  Mut.  Life  Ins.  Co..  79  S.  W. 
1090. 

aas.  In  an  action  on  an  accident 
policy  Indemnifying  assured  against 
accideniB  Immediately,  continuously, 
and  wholly  disabling  and  preventing 
him  from  performing  any  and  every 
kind  of  duty  pertaining  to  his  occupa- 
tion, an  Instruction  to  And  for  plain- 
tiff It  the  Injury  disabled  and  prevent- 
ed him  from  performing  any  and  every 
kind  of  duty  essential  to  his  occupa- 
tion In  a  manner  "reasonably  as  effec- 
tive" SB  he  could  have  performed  It  If 
not  Injured,  was  erroneous.— Fidelity 
ft  Casually  Co.  of  New  York  v.  Oetieo- 
danner,  E8  8.  W.  3Zfl,  S3  Tex.  487. 

8>S.  Where,  In  an  action  on  an  ac- 
cident policy,  providing  for  Indemnity 
against  such  Injuries  as.  Independently 
ot  other  causes,  should  wholly  disable 
assured  from  performing  any  and  ev- 


ery kind  of  duty  pertaining  to  his  oc- 
cupation, there  Is  evidence  to  sustain 
a  finding  either  that  the  dlaablllty 
caused  by  the  accident  waa  Immediate 
and  total,  or  that  It  was  not,  ^a  In- 
struction that  the  Insured  Is  entitled 
to  recover  If  the  Injury  Immediately' 
and  continuously  disabled  him  from 
performing  any  and  every  kind  of  duty 
materially  essential   to  his  occupation 

as  it  would  have  been  performed  If  the 
Injury  had  not  been  sustained,  correct- 
ly submits  the  Question  of  total  dis- 
ability to  the  Jury,  Judgment  (18S» 
63  S.  W.  SSS,  12  Tex.  Civ.  App.  78,  23 
Tex.  Civ.  App.  13G.  afHrmed  on  rehear- 
ing.— Fidelity  &  Casualty  Co.  of  New 
York  V.  Gatzendanner,  66  8.  W.  179.  2! 
Tex.  Civ.  App.   78. 

sue  was  received  without  objection, 
though  the  Issue  was  not  presented  by 
the  pleadings,  Instructions  aubmlttlnc 
the  Issue  were  proper. — McEee  v.  Gar- 
ner, 168   S,  W,   1031. 

aas.  The  court  may  withdraw  a 
question  of  fact  from  the  Jury  only 
when  reasonable  men  fairly  exercis- 
ing their  Judgment  would  arrive  at 
the  same  conclusion. — Royal  Casualty 
Co.   V.   Nelson,   1G3   a.  W.   874. 

930.  Where.  In  an  action  on  a  ben- 
eflt  certificate,  the  Jury  was  Instruct- 
ed that  If  on  the  31st  day  of  Decem- 
ber, 19D7,  defendant  was  Indebted  to 
plaintiff  for  slcic  beneflts  due,  the  pol- 
icy could  not  then  be  forfeited  for 
non-payment  of  dues,  a  further  instruc- 
tion for  defendant  that  "If  you  fall  to 
find  that  the  defendant  was  Indebted 
to  •  •  •  I  (plaintiff)  on  December  SI. 
1907.  and  that  the  policy  was  thereby 
continued  In  force,  you  will  return  a 
verdict  for  defendant."  Is  reversible 
error,  since  the  Jury  could  not  llnd 
that  such  Indebtedness  existed,  and 
because   thereof,    the   policy 


mtlnued    I 


ACCIDENT  AND   HEALTH  INSURANCE 


527 


on  the  qaeetion  of  a  physician'Bcertificate  not  being  considered  as 
eatabUghing  the  cause  of  insured's  death. ^^* 

Verdict  and  Findings. — ^A  verdict  which  included  twelve  per 
cent  "interest"  was  held  to  justify  a  judgment  for  twelve  per 
cent  damages  for  delay  (Rev,  St.  1914,  Art.  4746).'" 

Judgment. — It  was  immaterial  that  a  judgment  authorizing  pay- 
ment in  installments  was  conditional  on  defendant's  failure  to  ap- 
peal."" 

Appecd  and  Error. — ^In  general  the  giving  of  a  peremptory  charge 
does  not  present  fundametal  error  or  one  apparent  on  the  face  of 
the  record,  which  can  be  reviewed  without  a  sufficient  bill  of  ex- 
ceptions,'*" The  court  above  will  presume  that  the  court  below, 
in  an  action  on  a  health  policy  providing  for  indemnity  only  tor 
illness  beginning  after  sixty  days  after  the  policy  issued,  found  that 
the  sickness  sued  on  began  after  that  period  where  there  was  evi- 
dence to  that  effect."^  The  damages  for  delay  provided  for  in  the 
statutes  (Kev.  St.  1914,  Art.  1629)  will  not  be  allowed  on  appeal 


9ST.  In  action  on  accident  policy, 
the  IsBue  belns  nhetber  nail  In  1n- 
aured'3  foot  cHuaed  death,  held  proper 
to  refuse  an  Insue  whether  dece&Bed's 
BtlcklnK  B  naJl  In  hlB  foot  nas  the  sole 
cause  of  death,  ajid  to  submit  Issue 
whether  death  was  "caused  aolely 
through  external,  violent  and  acci- 
dental meana." — Commonwealth  Band- 
ing A  Casualty  Ins.  Co.  v.  Kendrlcks, 
187  S.  W.  698. 


the    record, 
—Com 


S!    1780.1767.) 

83S.  In  action  on  InHurance  policy 
verdict  for  speclfled  smounl,  "with  12 
per  cent  Interest,"  held  to  justify  Judg- 
ment for  12  per  cent  damagea  for  de- 
lay, under  Vernon's  Sayles'  Ann.  Civ. 
St  1914,  Art.  4718. — Commonwealth 
"    "  iHualty  Ina.  Co.  V.  WrlRht, 


which    can    be    reviewed 

fllelent   bill   of  exception. 

ilth   Bonding-   &   Casualty 
uo.   V.  Bryant,   185  S.  W.  979. 

&31.  On  appeal  from  a  Judgment  tor 
plaintiff  In  an  action  on  a  health  pol- 
icy providing  for  Indemnity  only  for 
lIlneBB  beginning  after  SO  days  after 
the  policy  Issued.  It  must  be  presumed 
that  the  court  found  that  the  slchnesn 
sued  on  began  after  that  period,  where 
there  was  evidence  to  that  effect. — 
Qeneral  Accident  Ins.  Co.  v.  Hayes.  IIS 
8.  W.  S»0. 
93a.  Defendant  may  not  assign  er- 
if  testimony,  the 


given    by  a 
]ecllor        - 


wltne 


wlthoL 


171  S 


International  T 
m,    IB9    S.  W.   3B9. 

bill    of    exceptions    to    the 
:    a    charge,    to    authorise    re- 
1043.  view.  mu9[,  under  Acts  S3d  Leg.  c.  G9, 

amrmatlvely  show  that  the  objections 
nt.  (Bm»  SB  fl«at.  Btg.  were  presented  before  the  charge  was 
{3   17S»-17M.)  read       to      the      Jury.— Commonwealth 

Bonding   &  Casualty   Ins.  Co.   v.   Bry- 
ant, 186  S,  W.  979. 

S31.     The    court    on    appeal    cannot 
say  that  the  conclusion  reached  by  the 
trial   Judge   was  erroneous   In   the  ab- 
sence of  a  statement  of  facts. — North 
Jenkins,    184    S. 


an.  WTiere  an  Insurance  associa- 
tion's by-law  provided  for  payment  of 
death  losses  In  Installments  at  the  as- 
sociation's option,  the  first  payable  90 
days  after  proof  of  loss,  and  more 
than  90  days  had  eipired  pending  ap- 
peal from  a  Judgment,  It  was  not  ma- 
terial that  the  Judgment  authorizing 
payment  In  i  natal  Imenta  was  condi- 
tional on  defendant's  failure  to  ap- 
peal.— Internationa]  Travelers'  Aes'n 
v.   Barnum,    169   8.  W,   389. 

Appeal  aad  Braor. 

030.  The  giving  of  a  peremptory 
charge  does  not  present  a  fundamental 


W.  307. 

aas.  An  Instrument  called  a  "state- 
ment of  facts,"  not  signed  by  counsel 
for  plaintiff  or  approved  by  the  court, 
cannot  be  regarded. — North  American 
Ins.  Co.  v.  JenWns,  184   5.  W.   307. 

S3S.  Where  a  party  desires  review 
of  the  Judge's  conclusion,  he  should 
call  attention  to  alleRed  InsutTlclency 
of  evidence  In  a  motion  for  new  trl«I. 
— North  American  Ins.  Co.  v.  JenklDS. 

"184  8,  w.  am,  I 
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tinlesa  the  grounds  of  alleged  error  are  so  frivolous  that  there 
could  be  DO  reasonable  expectation  that  the  judgment  would  be 
reversed."' 

Ooat8.^t  has  been  held  that  an  insurer  is  entitled  to  recover  the 
costs  in  the  court  below  where  on  appeal  the  judgment  in  favor 
of  the  beneficiary  was  reduced."* 

OT5— aorta  ana  AttanMTa  r*M.     <Sm 


Civ.    SI.    1914, 


I>ellee    1 0    per 


ons    Saylea-     Ann. 

1829,  allowing  ap- 
addttlonal  on  the 
as  damages  upon 
appeal  Is  taken  for 
damages  will  not 
appears  tha 


)  (rlv- 


afflrmancei   vheri 
delar  by  delendani 
be  allowed 
KTOundH    of  alleged 
oloua   that   ttiei 
•eaaonable  eipc 

wealth  Bondlns  ft  Casually  Ins.  Co.  ' 

HendrlckB,    187   S.  W.   898. 


1808.) 

ass.     An  Insurer  defending  a  ■ 
an  accident  policy  by  an  admlnlBt 
and    Impleading    the    beneHclary. 
whom  Judgment   was  rendered   for 
full  amount  of  the  policy,   and  on 
peal    having    Judgment    reduced,     t 
entitled    to   recover    the   costs   In 
court    below. — General    Accident,    I 
A    Life    Aasur.    Corporation    v.    SI 
man,  16S  S.  W.   892. 
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FRATERNAL  BENEFIT  INSURANCE 

Definition  529 
Elements  529 
Statutory  i^rovtsions  529  (See  pages  1,  276,  483) 

(a)     Exemptions  529 

(6)     Provisions  Not  to  Apply  to  Local  Mutual  Aid  Associations 
529 

(c)  Chapter  15  of  Revised  Statutes  of  191i  Does  Not  Apply  to 

Fraternal  Beneficiary  Companies  529 

(d)  Failtere  to  Pay  Insurance  Within  Time  Specified  Does  Not 

Appl^  to  Mutual  Benefit  Associations  529 

I.    Corporations  and  Assodations  S30  (See  pages  8,  276,  483) 

Nature  and  Status  in  General  530 

Organization — Statutory  Regulations  531 

■Admission   of  Foreign   FraterntU   Societies — Statutory   Regula- 
tions 532 

Power  of  Attorney  and  Service  of  Process — Statutory  Regula- 
tions 532  • 

Place  of  Meeting  of  Domestic  Society — Location  of  Principal  Of- 
fice— Statutory  Regulations  533 

No  Personal  Liability  of  Officers  and  Members — Statutory  Reg- 
ulations 532 

Waiver'  of  Provisions  of  Laws — Separate  Jurisdiction — Statutory 
Regulations  532 

Authority  or  License  to  Do  Business  533 

Constitution  and  By-Laws  533 

Membership — Qualifications  for  Membership  535 
(a)     Statutory  Provisions  535 

(a)     Whole  Family  Protection  for  Members  535 
{b)     Case  Law  535 

Officers  and  Agents  536  (See  pag«8  12,  283,  488) 

Person  soliciting  Insurance  Unlawfully  Guilty  of  Misdemeanor — 
Statutory  Provisions  537 

Agents'  Certificates  Issued,  Where — Statutory  Provisions  538 

Powers  and  Liabilities  of  Association  in  General  538 

Superior,  Subordinate  and  Affiliated  Bodies  539 

Special  Funds — Statutory  Provisions  5-iO 

Reinsurance — What  Is  a  Contributing  Member  in  Good  Stand- 
ing 541 

Insolvency  and  Dissolution — When  an  Association  Is  Not  Insolv- 
ent 541 

Reorganization — Rights  of  Members  542  OoOqIc 
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Consolidation — Statutory  Provisions  542 

(a)     Estoppel  to  Deny  Liability  of  Members  542 

(6)     Rights  of  Members  Where  Consolidation  Had  Failed 

542 
(c)     Attempt   to  Enforce  Sights   Through  Receiver  AfUr 

Consolidation  Had  Failed  543 

IL    The  Contract  in  General  643  (See  pages  21,  296,  489) 

(a)  Benefits — Statutory  Provisions  543 

(b)  Certificate — Statutory  Provisions  543 

Nature  of  the  CoTitract — A  Life  Insurance  Policy  and  a  <yhos» 

in  Action  543 
Application  as  Part  of  Contract  543 

(a)  Application  Must  Be  Properly  Executed  543 

(ft)     Apj:iication  for  Reinstatement  Must  Be  Authoritative 
544 
Constitution,  By-Laws  or  Rules  as  Part  of  Contract— What  Cort- 

stitutes  Contract  544 
What  Is  Regarded  as  a  By-Law  544 

Members  Presumed  to  Know  Constitution  and  By-Laws  544 
Subsequent  Provisions  or  Amendments  544 

(ft)     Effect  of  Amendments — Statutory  Provisions  544 

(b)  Notice  to  Commissioner  Necessary — Evidence  of  Adop- 
tion of  Amendments — Statutory  Provisions  545 

(c)  Agreement  to  Be  Bound  by  Subsequent  Amendments 

545 

(d)  Reduction  of  Amount  of  Certificate  and  Limitation  as 

to  Payment  of  Benefits  545 

(e)  Effect  in  General  on  Existing  Members  546 

(f)  Effect  Where  a  New  Charter  Is  Obtained  546 

(g)  Where  Amendment  Is  Not  Valid  547 

(h)     Where  By-Law  Should  Be  Inserted  in  Certificate  547 

(i )     Increase  in  Rate  of  Assessment  547 
Validity  of  Certificate  in  General  548 
Delivery  and  Acceptance  of  Certificate — General  Rule  549 
Delivery  Where  Applicant  Is  Sick  or  Dead  549 
Delivery  must  Be  M,(ide  to  Applicant  549 
Delayed  Delivery  550 

Written  Acceptance  Not  Necessary  to  Validity  550 
Payment  of  Dues  550 

(a)     Acceptance  by  Association  550 

(6)     Order  Given  on  Another  for  "Advance  Premium"  550 
Misrepresentation,  Fraud  or  Breach  of  Warranty — In  General  551 
Where  Misstatement  is  UnintentiontA — Good  Faith  551 
Misstatement  as  to  Beneficiary  553 
Misrepresentation  as  to  Good  Health  553 
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Breach  of  Warrantif  Before  Delivery  of  Certificate — As  to  Good 
Health  553 

Fraud  of  Physician  553 

Breach  of  Warranty  in  General  554 

Misrepresentations  "Material  to  the  Bisk"  555 

Persons  Making  False  Representations  Guilty  of  Misdemeanor  556 

Estoppel  or  Waiver  as  to  Defects  of  Ohjections  556 

(a)     Waiver  of  Beguirement  as  to  Good  Ee<Uth  of  AppU- 

cant  556 
(6)     Waiver  of  Payment  of  First  Premium  557 

Estoppel-  Where  False  Answers  Have  Been  Inserted  by  Medi&U 
Examiner  558 

What  Will  Not  Operate  as  a  Waiver  558 

Estoppel  by  Payment  of  Premiums  558 

Who  May  Not  Waitfe  558 

Construction  and  Operation  in  General — What  Constitutes  tk* 
Contract  of  Insurance  558 

General  Rules  of  Construction  558 

Exchange  of  Certificate  for  a  New  One  559 

Assignment  or  Other  Transfer — Assignment  as  Collateral  Secu- 
rity 560 

Effect  of  Will  Disposing  of  Proceeds  After  Assignment  by  Bene- 
ficiary to  Testator  561 

Where  Fraud  Is  Alleged  561 

Cancellation,  Surrender,  Abandonment  or  Rescission — In  General 
562 

Restraining  Cancellation  of  Certificate  562 

Remedies  for  Wrongful  Cancellations  562 

Measure  of  Damages  563 

Present  Value  of  a  Life  Policy  563 

m.    Dues  and  Aasessments  664  (See  pages  37,  306,  492) 

Vnegiial  Assessments  Sometimes  Permissible  564 
Where  Constitution  Provides  for  Re-Rating  564 
Validity  of  Assessments  564 
Mode  and  Sufficiency  of  Payment  565 

(a)     Where  Camp  Is  Suspended  and  Member  Is  Entitled  to 
Benefits  565 

(&)     By  Officer  of  Camp  565 
Effect  of  Payment — Question  of  Estoppel  565 
As  to  When  Receipt  May  Be  Given  565 
Refunding  or  Recovery  of  Dues  and  Assessments  Paid  565 

(a)     Recovery  After  Void  Expulsion  of  Member  565 

(ft)     Credits  566 

(c)    Limitations  566 
Re-Rating  Without  Authority  566  Diqitpod  h,  GoO«?lc 
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Exchange  of  Certificates  566 
Voluntary  Payment  of  Premiums  567 
Measure  of  Damages  on  Void  Policy  567 

IV.    Forfeiture  or  Smpensioii  667  (See  pages  60,  332,  496) 

Qro-ands  in  General — Suspension  of  Lodge  567 
Forfeiture  for  Failure  to  Pay  All  Assessments  567 
Forfeiture  Under  Obligation  567 
Effect  of  Expulsion  or  Suspension  of  Member  567 
Violation  of  Terms  or  Conditions  of  Contract  568 
(o)     Conviction  of  a  Felony  568 

(b)  Use  of  Narcotics  or  Intoxicants  568 

(c)  Sale  of  Intoxicants  568 
Non-payment  of  Dues  or  Assessments  in  General  568 
Notice  of  Time  of  Pajfm^nt  569 

What  Is  Sufficient  Notice  569 

Sufficiency  of  Payment  or  Tender  of  Payment — Payment  Through 

Third  Party  570 
Default  as  a  Ground  of  Forfeiture  in  General  570 
Where  Voti  of  Association  Is  Required  After  Default  570 
Provisions  Prohibiting  Forfeiture  During  Sickness  571 
Funeral  Benefits  Not  Forfeited,  When  571 
Excuses  for  Non-Payment  of  Dues  or  Assessments  572 

(a)  Custom,  of  Secretary  to  Collect  572 

(b)  Custom  of  Paying  Dues  and  Not  Suspending  at  Once 

572 

(c)  Agreement  of  Clerk  to  Pay  Dues  573 
((f)     Insanity  of  Member  573 

(e)     Suspension  of  Local  Camp  573  ' 

Estoppel  or  Waiver  Affecting  Right  of  Forfeiture  574 
(a)     Acceptance  of  Dues  and  Assessments  574 
(6)     Failure  of  Insurer  to  Send  Notices  or  Drafts  as  Pett 
Custom  574 

(c)  Use  of  Intoxicating  Liquor  574 

(d)  Knowledge  of  Habits  of  Insured  575 

(e)  False  Statements  as  to  Age  in  Application  575 
if)     EstO}rpel  by  Acts  of  Insurer  57$ 

Authority  to  Waive  Suspension  576 

As  to  Enforcing  Suspension  576 

As  to  Reinstatement  576 

Notice  and  Proceedings  to  Give  Effect  to  Forfeiture  577 

Effect  of  Suspension  578 

Reinstatement  578 

(o)     Right  in  General  578 

{!)     Damages  for  Failure  to  Reinstate  578 
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(6)  Payment  of  Arrears  as  a  Preliminary  to  Reinstate- 
ment 579 

(c)  Oertifcate  of  Health  as  a  Preliminary  to  Reinstate- 
ment 580 

V.    Beneflciaries  and  Benefits  S80  (See  pages  133,  359,  512) 

Insurable  Interest  of  Beneficiary  580 

Recovery  of  Dues  Paid  by  Beneficiary  Without  Insurable  Inter- 
est 581 
Persons  Wfto  May  Be  Beneficiaries  581 

(a)     Statutory  Provisions  581 

lb)     In  General  581 
Provisions  of  Charter  or  By-Laws  582 
Designation  of  Beneficiary  584 
Revocation  584- 

Invalid  or  Ineffective  Designation  585 
Failure  to  Make  Designation  585 
Bights  of  Beneficiary  Previously  Designated  585 
The  Vested  Interest  of  the  Beneficiary  586 
Mode  of  Changing  Beneficiary  587 
Beneficiary  May  Be  Changed  by  WtM  588 
Death  of  Beneficiary  Before  Insured  588 
Simultaneous  Death  of  Member  and  Beneficiary  589 
Contingency  on  Which  Benefits  Become  Payable  589 

(a)  Suicide  589 

(b)  Vi(^ation  of  Law  590 
Notice  and  Proof  of  Death  590 

False  Statement  to  Force  Payment — Statutory  Penalties  590 

Anumnt  of  Benefits  591 

Value  of  Paidr-up  Policy  591 

Rights  of  Beneficiaries  to  Proceeds  591 

Proceeds  as  Community  Property  592 

Bights  of  Representatives  of  Insured  592 

Rights  of  Representatives  of  Beneficiary  593 

Rights  of  Creditors— General  Rule  593 

Rights  of  Creditors — in  General  593 

Rights  Where  Certificate  Is  Assigned  594 

Voluntary  Payment  of  Dues  595 

Renewal  for  Benefit  of  Creditor  595 

Benefits  Not  Attachable- — Statutory  Provisions  595 

Damages  for  Refusal  of  Payment  595 

Discharge  from  Liability  596 

VI.    Actions  696  (See  pages  143,  371,  514) 

Resort  to  Courts  for  Settlement  of  Disputes  596 

Limitations  597  ^-^  i 
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Parties  597 
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Deflnitioil. — "Any  corporation,  society,  order  or  voluntary  asso- 
ciation, without  capital  stock,  organized  and  carried  on  solely  for 
the  mutual  benefit  of  its  members  and  their  beneficiaries,  and  not 
for  profit,  and  having  a  lodge  system  with  ritualistie  form  of  work 
and  representative  form  of  government,  and  which  shall  make 
provision  for  the  payment  of  benefits  in  accordance  with  Article 
4832  of  the  Revised  Statutes  (1914),  is  hereby  declared  to  be  a 
fraternal  benefit  society."     (Art.  4827,  Rev.  St.  1914.) 

A  mutual  life  insurance  company  ia  one  in  which  the  life  of 
every  member  is  insured  by  reason  of  his  membership  and  com- 
pliance with  the  requirements  of  its  eODstitution  and  by-laws.  It 
contemplates  a  benefit  fund  raised  by  means  of  payments  made 
by  members  joining  the  order  and  assessments  levied  upon  them 
when  a  member  dies,  if  necessarj-.    Splawn  v.  Chew,  60  Tex.  532. 

Elententa. — The  elements  of  a  fraternal  benefit  society  are :  A 
supreme  governing  or  legislative  body,  elected  by  the  members  or 
by  delegates;  subordinate  lodges  or  branches  into  which  members 
shall  be  elected,  initiated  and  admitted  according  to  the  rules  and 
rituals,  holding  meetings  at  least  once  a  month,  and  payment  of 
benefits.     (Arts.  4828,  4829,  Rev.  St.  1914.) 

Statntory  Provisions — (A)  Exemptions. — Fraternal  benefit  so- 
cieties are  governed  by  Chapter  VII  of  the  Vernon's  Sayles'  Texas 
Civil  Statutes,  1914,  alone  and  are  exempt  from  all  provisions  of 
the  insurance  laws  of  the  state,  not  only  in  governmental  relations 
with  the  state,  but  for  every  other  purpose,  and  no  law  hereafter 
enacted  shall  apply  to  them,  unless  they  be  expressly  designated 
therein.     (Art.  4830,  Rev.  St.  1914.) 

(B)  Provisions  Not  to  Apply  to  Local  Mntnal  Aid  Associations. 
— The  provisions  of  this  act  shall  not  apply  to  mutual  relief  or  ben- 
efit or  burial  associations  operating  upon  the  assessment  plan  whose 
business  is  confined  to  one  county  or  within  a  radius  of  not  more 
than  twenty-five  miles  surrounding  the  town  where  the  principal 
office  is  located.     (Art.  4859,  Rev.  St.  1914.) 

(0)  Chapter  16  of  the  Revised  Statutes  of  1914  Does  Not  Ap- 
ply to  Fraternal  Beneficiary  Companies. — The  chapter  entitled 
"General  Provisions"  (Chapter  15}  does  not  apply  to  fraternal 
beneficiary  associations  nnr  does  it  apply  to  companies  carrying  on 
the  business  of  life  or  casualtv  insurance  on  the  assessment  or  an- 
nual premium  plan.     (Art,  4957,  Rev.  St.  1914.) 

(D)  Failure  to  Pay  Insurance  Within  Time  Specified  Does  Not 
Apply  to  Mutual  Benefit  Associations. — It  has  been  held  that  Ar- 
ticle 4746  of  the  Revised  Statutes  of  1914  (Rev.  St.  1895,  Art.  3071) 
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providing:  for  twelve  per  cenl  damages  and  reasonable  attorney '» 
fees  for  failure  to  pay  insurance  within  the  time  specified  in  the 
policy  does  not  apply  to  mutual  benefit  associations.' 

CORPORATIONS  AND  ASSOCIATIONS 

Nature  and  Status  in  Oeneral. — ^In  general,  a  mutual  relief  asso- 
ciation organized  under  the  laws  of  another  state,  having  no  cap- 
ital stock,  the  purpose  of  which  is  to  provide  a  fund  from  which 
a  certain  sum  shall  be  paid  on  the  death  of  its  members,  is  an  in- 
surance company." 

It  has  been  held  that  the  legislature  has  the  power  to  divide  the 
diflferent  associations  and  orders  into  classes  and  to  exempt  certain 
orders  (such  as  the  Brotherhood  of  Locomotive  Firemen,  Brother- 
hood of  Locomotive  Engineers,  etc.)  from  the  general  operation  of 
the  fraternal  beneficiary  association  laws  of  the  state.'  *  *  *  • 


the   ground   that    such   special    beneflts 
■   Insurance 


1.  Act  May  IS.  1899  (Supi>.  Sayles 
Civ.  St,  1899-1900.  tit.  49a)  Imposing 
certain  reatrlcttons  on  and  srantlnK 
certain  prlveloges  to  fraternal  benellt 
orders  generally,   from   which,   by   seo- 


rded    i 


tlrety.    and    section    ] 

punged.   but   alt    must   fal 

nant    to    U.    S.    Const,    Am. 

Const.   Tei,   Art.   1,   Par. 

Ins    BQual    protection    o(    the    laws,— 

Supreme    Lodae    United    Benev,    Ass'n 

V.    Johnhon,    77    S,    W,    861,    Judgment 

reversed,  81  S.  W,   IS,  98  Tex.  1, 

a.  Act  Uay  12,  1899  (Supp.  Sayles' 
Civ.  St.  1899-1900,  tit.  49b),  relative 
to  fraternal  benefit  aBsocIallonH,  sec- 
tion 16  of  which  excludes  from  Its 
provisions  certain  orders  which  Issue 
policies  of  Insurance  or  beneflt  certld- 

tlally  fraternal  benefit  orders.  Is  re- 
pugnant to  Const.  Art.  1,  Par.  3.  Im- 
posing on  fraternal  benedt  a.sBOcla- 
'  tlons  generally  certain  conditions  for 
the  transaction  of  business,  and  grant- 
ing certain  prlveleaes,  such  as  exemp- 
tion from  garnishment,  from  both  of 
which  the  designated  orders  are  ex- 
cluded.— Supreme  Lodge  United  Benev. 
Ass'n  V.  Johnson,  77  S.  W.,  861,  Judg- 
ment reversed,  81  S.  'W.  18,  98  Tex.  1. 
t  May  12,  1899   (Supp,   Bayles' 


.    St. 


-1900,    1 


i  haneflte  to  be  paid  by 
fraternal  beneficiary  Bssoclations  from 
garnishment  or  other  process.  Is  not 
repugnant  to  Const.  Tex.  Par.  8.  Art. 
I,  prohlbltlny  exclusive  prlvllsBea,   on 


companies,  which  b 
Blfled  In  the  statutes;  such  classlflca- 
tlon  not  belnR  an  arbitrary  one,  but 
based  on  sufficient  reason  ..^Supreme 
Lodge  United  Benev.  Assn'  v.  John- 
son. 77  S.  'W.  ESI.  Judgment  reversed, 
81    9.    W.       IS,'  98   Tex.    1. 

4.  Act  May  IS,  1898,  p.  195,  c.  IIG 
(Supp.  Ssyles'  C!v.  St.  1899-1900,  tit. 
49a),  relative  to  fraternal  beneficiary 
associations,  section  10  of  which  ex- 
cludes from  its  provisions  certain 
designated  orders  which  Issue  policies 
of  Insurance  or  benefit  certificates  to 
their  members,  representing  particular 
classes  of  the  general  class  of  labor- 
ers, does  not  violate  Const.  Tex.  Art. 
1.  Par.  3,  prohibiting  special  prlveleges. 
Judgment,  77  S.  W,  881,  reversed.— 
Supreme  Lodge  United  Benev,  A*B'n 
V.    Johnson.    81   S.   W.    18,   98   Tex.    1. 

fi.     Act    May    12,    1899,   p.    19E,    c.    HE 
(Supp.    Salyes'    Civ.    St.    1899-1800.    lit. 
to    fraternal    beneficiary 


1   10    ( 


>  SOD)   of 


policies  of  Insurance  or  benefit  cer- 
tificates to  their  members,  represent- 
ing particular   clsssea   of   the   seneral 


Judgment,  77  S.  W.  881,  re- 
1. — Supreme  Lodge  United  Benev. 
V.  Johnson.  81   S.  W.   18.   98  Tex. 


e.  A  mutual  relic 
Kanlied  under  the  laws  of  Uassachu- 
setts,  and  having  no  capital  stock,  the 
purpose  of  which  Is  to  provide  a  fund 
from  which  a  certain  sum  shall  b* 
paid  on  the  death  of  Its  members,  is 
an  Insurance  company. — Supreme 
Council  of  American  Legion  of  Honor 
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Fratarnal  Benefit  Societies — Orgbniistioiu — Statutory  Begola- 
ttons. — Seven  or  more  citizens  o£  the  United  States,  a  majority  of 
whom  are  citizene  of  this  state,  desiring  to  form  a  fraternal  benefit 
society,  may  execute  articles  of  incorporation  stating,  the  proposed 
name,  the  purpose  for  which  it  is  formed,  the  names,  residences  and 
ofBcial  titles  of  all  the  officers,  trustees,  directors  or  other  persons, 
who  are  to  have  general  management  and  control;  such  articles  of 
incorporation  and  duly  certified  copies  of  the  constitution  and  laws, 
rules  and  regulations,  copies  of  all  proposed  forms  of  benefit  certifi- 
cates, applications  therefor,  circulars  to  be  issued  and  a  bond  in  the 
sum  of  $5000  conditioned  upon  the  return  of  the  advance  pay- 
ments to  applicants  if  the  organization  is  not  completed  within  one 
year,  to  be  filed  with  the  Commissioner  of  Insurance  and  Bank- 
ing. Upon  this  being  furnished,  the  commissioner  of  insurance, 
being  satisfied  with  the  same,  shall  issue  a  preliminary  certificate 
authorizing  the  society  to  solicit  members.  It  shall  collect  from 
each  applicant  an  amount  of  not  less  than  one  regular  monthly 
payment.  However,  no  society  shall  become  liable  for  or  promise  ' 
to  pay  any  claim  of  any  kind  whatsoever  until  the  actual  bona 
fide  applications  for  death  benefit  certificates  have  been  secured 
upon  at  least  five  hundred  lives  for  at  least  one  thousand  dollars 
each,  nor  until  there  has  been  established  ten  subordinate  lodges 
or  branches  into  which  the  five  hundred  applicants  have  been 
initiated,  nor  until  the  commissioner  of  insurance  and  banking  has 
been  furnished  with  the  names  and  the  full  required  information 
as  to  the  five  hundred  applicants,  nor  until  the  treasurer  shall  have 
submitted  to  the  commissioner  a  sworn  statement  showing  that  the 
five  hundred  applicants  have  each  paid  in  one  regular  monthly 
payment  per  each  one  thousand  dollars,  payments  in  the  aggregate 
to  amount  to  at  least  $2500.  Upon  being  satisfied  that  the  law  has 
been  folly  complied  with  the  commissioner  shall  issue  a  certificate 
to  that  efEect.  If  after  one  year  from  date  the  society  has  not 
completed  its  organization  the  preliminary  certificate  becomes  void. 
(Art.  4839,  Rev.  St.  1914.) 

Ever>-  such  society  shall  have  the  power  to  make  a  constitution 
and  by-laws  for  the  government  of  the  society,  the  admission  of  its 
members,  the  management  of  its  affairs  and  the  fixing  and  readjust- 
ing of  the  rates  of  contribution  of  its  members.  It  also  has  the 
power  to  change,  alter,  add  to  or  amend  its  constitution  and  by- 
laws and  shall  have  such  other  powers  as  are  necessary  and  inci- 

wa  dOinK      buslncHB      th  rough      lodges      or 

,_   _   __    __Bt,  councils,     article     30T1,     In     the     same 

My.  baniwio*,  II  IB3B,  IBS*.}  chapter,  providing  a  penalty  for  fail- 
ure to  pay  Insurance  nlthln  ttie  time 

7.     Under    Rev.    St.    189E,    Art    SOtll,  speclfled    in    a    pollc]'.    does    not    apply 

providing   that   the   provisions   of   this  to    mutual    benefit   associations, — 8o»- 

chapter  relating  to  Insurance  shall  not  erelgn  Camp,  W.  O.  W.  v.  Carringtan, 

ftpplr  to  mutual  beoent  organliatlons  SO   S.   Vf.   >2].  i 
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dental  to  carrying  into  effect  the  object  and  purposes  of  the  so- 
ciety.    (Art.  4839,  Rev.  St.  1914.) 

AdmissioD  of  For^ga  Fraternal  Societies — Stattttory  Regnlationi. 
— All  foreign  societies  must  have  a  license  to  do  business  in  this 
state  and  in  order  to  secure  one  must  file  with  the  commissioner  of 
insurance  and  banking  the  following :  A  certified  copy  of  its  char- 
ter or  articles  of  association ;  a  copy  of  its  constitution  and  laws ;  a 
power  of  attorney  to  the  commissioner;  a  sworn  statement  of  its 
business;  a  certificate  from  the  proper  official  of  its  home  state  that 
the  society  is  legally  organized ;  a  copy  of  its  contract,  which  must 
show  that  its  benefits  are  provided  for  by  periodical  or  other  pay- 
ments by  persons  holding  similar  contracts;  such  other  information 
as  the  commissioner  may  require  as  to  its  business  and  plan  of  work- 
ing, and  finally,  a  showing  that  the  assets  are  properly  invested  ac- 
cording to  the  laws  of  this  state.  All  of  this  being  satisfactory  the 
commissioner  shall  issue  a  license  for  the  company  to  do  business 
until  the  first  day  of  the  succeeding  April,  the  license  then  being 
renewable  annually.     (Art.  4843,  Rev.  St.  1914.) 

Fover  of  Attorney  and  Service  of  Process — Statutory  Begnla- 
tions — Both  domestic  and  foreign  societies  now  doing  business  in 
this  state  must  file  a  power  of  attorney  appointing  the  commissioner 
of  insurance  and  banking  its  true  and  lawful  attorney  upon  lyhom 
all  process  may  be  served.  However,  such  service  shall  not  be  bind- 
ing against  any  society  when  it  is  required  thereunder  to  file  its 
answer  or  defense  in  less  than  thirty  days  from  the  date  of  mailing 
of  such  service  to  such  society.  When  legal  process  against  any 
society  is  served  upon  the  commissioner  he  must  immediately  for- 
ward it  by  registered  ntail  to  its  secretary  or  corresponding  officer. 
Legal  process  must  be  served  on  any  society  in  this  way  only.  (Art. 
4844,  Rev.  St.  1914.) 

Place  of  Heetinff  of  Domeslic  Society — ZiOcatloQ  of  Principal 
Office — Statutory  Begnlations. — A  domestic  society  may  meet  any- 
where in  or  out  of  the  state  where  it  has  subordinate  branches  and 
all  business  transacted  there  is  valid,  but  the  principal  office  must 
be  in  this  state.     (Art.  4845,  Rev.  St.  1914.) 

No  Personal  Liability  of  Officers  and  Members — Statutory  Regu- 
lations.— The  officers  and  members  of  any  such  incorporated  society 
are  not  individually  liable  for  the  payment  of  any  claim  for  benefits, 
but  the  same  shall  be  payable  out  of  the  funds  of  the  society.  (Art. 
4846,  Rev.  St.  1914.) 

Waiver  of  Provisions  of  Laws— Separate  Jurisdiction— Statutory 
Simulations. — The  constitution  and  laws  of  the  society  may  provide 
that  no  subordinate  body,  officers  or  members  shall  have  power  to 
waive  any  of  the  provisions  of  the  laws  and  constitution  of  the  so- 
ciety and  the  same  shall  be  binding.  All  grand  lodges  holding  char- 
ters from  any  supreme  governing  body  which  were  doing  business 
at  the  time  of  the  passage  of  this  law  as  a  fraternal  beneficiary  asso- 
ciation, upon  what  is  known  as  the  separate  jurisdiction  plan,  are  to 
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be  treated  as  single  state  organizations.  (Art.  4847,  Rev.  St.  1914.) 
Authority  or  License  to  Do  Businese. — The  attorney  general  may 
-  eDJoin  an  association  from  doing  business  on  its  failure  to  make 
required  reports,  but  upon  its  compliance  with  the  law  the  com- 
missioner of  insurance  must  issue  to  its  agents  certificates  of  au- 
thority.' However,  the  commissioner  is  not  required  to  issue  a 
certificate  allowing  the  association  to  do  the  business  "for  which 
it  was  organized  and  chartered."* 

Oonstitutions  and  By-Laws. — The  rule  is  that  a  by-law  or  amend- 
ment to  the  by-laws  or  constitution  must  be  reasonable,^"  and  it 
must  not  contravene  the  laws  of  the  state,'  and  it  must  in  no  event 
oust  or  attempt  to  oust  a  proper  tribunal  of  its  jurisdiction  over 
the  subject  matter."  A  by-law  was  declared  invalid  which  stated 
that  a  member's  disappearance  from  his  last  place  of  residence 
should  not  be  an  evidence  of  his  death  as  it  contravened  the  stat- 
ute relating  to  the  presumption  of  death.'  '*  Not  only  this  but  it 
was  an  attempt  to  oust  the  court  of  jurisdiction  in  declaring  what 
evidence  should  be  allowed,  thus  defeating  the  ends  to  be  sub- 
served by  litigation."  Where  an  amendment  to  the  constitutioii 
.provides  that  it  shall  be  made  a  part  of  every  certificate  but  such 
amendment  is  not  in  the  nature  of  a  general  by-law  declaring  all 
certificates  void  if  the  contingency  happens,  but  declares  such  cer- 
tificates void  only  of  which  it  shall  be  made  a  part,  then  a  certifi- 
cate of  which  it  is  not  made  a  part  is  not  void  upon  the  occurrence 


a.     Under    ae«tlonH    t-S.    enacted    In  S.     By-law  of  a  fraternal  beneflclary 

18S9    (LawH    1899,    p.    19B,    e,    IIB)    au-  soclotf   declaWng'   that  members   dlsap- 

thorlzInK  a  suit  by  the  Attorney  Oen-  pearance  should  not  be  an  evidence  of 

era!  to  enjoin  a  fraternal  benefit  sbho-  his    death,    contravened    Rev.    St.    1911. 

elation     from     doln^    buslneSB     on     Its  Art.   BTOT.  relating  to  the  presumpClon 

failure    to    make    required    reports,    or  of  death,   and   was   Invalid, — Sovereign 

pay    any    judicment    against    It,    requlr-  Camp  of  Woodmen  of  Worla  v.  Robln- 

Ing  every  association  within  the  act  to  son,   187   S,  W,   2IB.      See  28   Cent,   Dig. 

pay    ftpecllled    fees   In    connection    with  Inauranc^e,   I   1833. 

ItH    entrance    Into    the    state,    and    pro-  10.     A    by-law    of    a    fraternal    ben- 

hlbltlng  any  person  from  solleltlng  for  eflclary   association,    to   be   valid,   must 

such  association,  without  tlrst  obtain-  be   reasonable. — Id. 

InB    from    the    commissioner    of    Inaur-  11^  A    by-law    which    declares    that 

ance   a    certificate   of   authority    show-  the  disappearance  of  Insured  from  his 

Ing   that  the  association   has   compiled  last    place    of    residence    shall    not    bs 

with   the  act,  a  fraternal  benefit  asso-  any  evidence  of  his  death  could  not  be 

elation,    which   has   flled   with   the   Sec-  allowed    to    control    the    action    of    the 

retary  of  State  Its  charter  as  required  court  as   a   court   will   not  permit  the 

by  section  1*.  may  begin  and  continue  course    of    justice    to    be    affected    by 

to    do    business    until    enjoined    In    the  stlpulatlona  such  as  would   defeat  the 

suit  of  the  Attorney  Qeneral,   and   the  ends    to   be   subserved    by   such    litiga- 

Commlssloner  of  Insurance,   on  an  as-  tlon  or  allow  the  parties  to  a  contract 

soclBtlon  complying  with  the  act,  must  to   agree    to   oust    the  court's   Jurlsdlc- 

Issue  to  an  agent   thereof  a  oertlflcale  tlon   over  such   contracts.— Id. 

of  cutborlty;    but   the  commissioner  ts  IB.     Where  the  executive  committee 

not   required   to   Issue   a   certificate   al-  of    a    mutual    benefit    society    was    ex- 

towlng  the  aasoclatlon  to  do  the  busl-  pressly  authorized  to  re-rate  members 

ness   "for  which  It   was  organized  and  by    the    society's    constitution.    It    was 

Chartered." — Trinity    Lilfe    A    Annuity  not   material   that  the   by-law   provtd- 

Society  V.   IfOve,   lie   3,   W,   1139,   103  Ing  for  such  re-ratlng  was  not  peused 

Tex.  2TT.     See  28  Cent.  Dig.  Insurance,  by   the   supreme   legislative   authority 

I  1828.  Of   the   organization. — Supreme   RuUnr' 
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of  the  eontingency  provided  for."  In  a  ease  where  the  charter 
empowered  a  society  to  make  its  own  constitution,  ^ercise  general 
legislative  authority  and  authorized  delegates  to  the  "Sovereign 
Camp"  at  certain  intervals,  such  camp  constituting  the  supreme 
legislative  department  of  the  order  with  authority  to  make  its  laws, 
it  is  held  that  such  "Sovereign  Camp"  has  power  to  adopt  an 
amendment  changing  the  conditions  of  the  benefit  certificate,  ren- 
dering it  null  if  the  insured  committed  suicide  while  either  sane  or 
insane,  instead  of  only  while  sane  as  before  prescribed."  But  this 
act  is  a  corporate  act  and  cannot  be  exercised  outside  of  the  state 
in  which  the  society  was  organized  even  though  it  had  power  to 
establish  subordinate  orders  in  the  United  States  and  Canada.** 
Where  the  by-laws  provide  for  publication  in  the  official  organ  of 
any  notice  of  amendments  to  be  sufficient  notice  and  where  it  is 
the  duty  of  a  certain  official  to  compile  and  arrange  for  publication 
all  such  amendments,  it  is  not  necessary  that,  after  adoption  of  an 
amendment  it  should  be  published  as  provided.'*  If  the  evidence 
shows  that  certain  contested  provisions  of  the  constitution  were 
not  in  force  when  the  policy  was  issued  a  verdict  for  defendant 
for  want  of  proof  of  compliance  must  be  refused." 


of  Pralernal  Mystic  Circle  v.  Bricson, 
111  S.  W.  92.  See  28  Cent.  Dig.  In- 
surance. (  18tS.     Reversed,   116   S.  W. 

160. 

13.  An  tunendment  to  the  constitu- 
tion of  B  mutual  benefit  society  was 
adopted,  chanslng  the  conditions  of  the 
benent  certificate  so  oa  to  provide 
that,  If  Insured  committed  suicide 
either  while  sane  or  Insane,  It  should 
be  void,  which  conditions  should  be 
made  a  part  of  every  certificate  and 
to  he  binding  on  both  member  and 
order,  and  which  no  ofllcer  or  agent 
could  waive.  After  Its  adoption,  in- 
sured made  application  for  Insurance, 
which  stipulated  that  It  was  made 
subject  to  sll  the  provisions  of  the 
constitution  snd  by-laws,  and  receiv- 
ed one  of  the  old  certlflcatea  because 
the  new  form  had  not  been  Issued, 
which  was  signed  by  the  proper  of- 
flcers,  providing  that  the  policy  should 
be    void    If   tie   committed    suicide,    un- 


ni  S 


312. 


.    [he 


while  Insane.   Held, 
n  the  certificate,  that  the 
order    was    liable    on    the    certificate 

eral  by-law  declaring  all  certlflcales 
void  If  the  Insured  committed  suicide, 
but  It  declares  void  only  certificates  of 
which  It  shall  be  made  a.  part,  Judg-- 
ment  B9  S.  W.  SOS,  affirmed. — Sover- 
eign Camp  W.  O.  W.  v.  Fraley,  B9  S. 
W.    879, 

14.  By-]6w  that  absence  or  disap- 
pearance of  member  should  not  be  ev- 
idence of  his  death  held  void  under 
Rev.  St.  1911,  Art.  G70T,  creating  a 
presumption    of    death    from    absence 


Where  plalntlfTs  evidence  show- 
ed that  certain  provisions  of  the  so- 
ciety's constitution,  relied  on  as  a 
defense  to  a  policy,  were  not  in  force 
when  the  policy  was  Issued,  the  dlrec' 
tlon  of  a  verdict  for  defendant  for 
want  of  proof  of  compliance  with  such 
provisions  was  properly  refused. — In- 
ternational Order  of  Twelve  of  the 
Knights  and  Daughters  of  Tabor  v. 
Boswell,   48  S,  W.  HOB. 

10.  Where  the  by-laws  of  »  mutual 
benefit  Insurance  association  provide 
that  publication  in  the  official  organ 
of  any  notice  required  to  be  given 
the  members  shall  be  sulflclent  notice. 
Bjid  make  It  the  duty  of  a  certain  of- 
ficial "to  compile  and  arrange  for 
publication  all  amendments  to  the  by- 
laws." It  Is  not  necessary  that  an 
amendment,  after  adoption,  should  be 
published  In  the  ofBcIal  orKan. — Gvers- 
bers  V.  Supreme  Tent  Knights  of  Mac- 
cabees of  the  World,  7T  3.  W.  246,  S3 
Tei.   Civ.   App.    B*B. 

17.     The  charter  of  a  mutual  benefit 

constitution  and  enerclse  general 
legislative  authority,  and  required 
authorized     delegates     from     the    head 

when  asaembled,  were  called  the  "Sov- 
ereign Camp,"  and  cnnatltuled  the  su- 
preme legislative  department  of  the 
order,  with  authority  to  make  Its  laws. 
Held,  that  such  delegateB.  when  as- 
sembled as  the  sovereign  camp,  had 
power    to    adopt.    In    the    manner    ia^ 
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Hembendiip — Qnalifloations  for  Hemberah^) — (A)  Statutory 
ProvisioiU. — A  society  may  admit  any  person  to  membership  who  is 
not  Jess  than  sixteen  and  not  more  than  sixty  years  of  age,  and 
who  has  passed  the  proper  medical  examination  in  accordance  with 
the  laws  of  the  society.  A  beneficiary  member  applying  for  dis- 
ability benefits  is  not  required  to  pass  an  additional  medical  ex- 
amination. General  and  social  members  may  be  admitted  to  mem- 
bership also.     (Art.  4833,  Rev.  St.  1914.) 

(a)  Whole  Tamily  Protection  for  Members. — Under  an  act 
passed  by  the  35th  legislature,  death  and  annuity  benefits  upon 
the  lives  of  children  between  the  ages  of  two  and  eighteen  years, 
for  whose  support  and  maintenance  a  member  of  a  society  is  re- 
sponsible, are  provided  for.  (Chap.  192,  p.  430,  General  Laws  35th 
Leg.) 

(B)  Case  Law. — Where  the  laws  of  an  order  required  initia- 
tion as  an  essential  to  membership  and  a  benefit  certificate  could 
be  issued  only  on  application  from  the  subordinate  lodge  after  the 
applicant  bad  received  bis  degree  a  man  was  held  not  a  member 
even  though  he  had  complied  with  all  other  preliminaries.*'  Neither 
is  a  party  a  member  where  the  certificate  has  not  been  delivered  to 
him  and  he  has  never  been  adopted  in  accordance  with  the  by- 
laws.'* Although  the  ceremony  of  initiation  is  secret  yet  the  pro- 
visions of  the  constitution  and  by-laws  requiring  an  applicant  to 

quired  by  the  by-l&ws,  an  amandniciit 
to  the  corBtUution  changing  the  con- 
ditions of  the  benent  certificate,  ren- 
dering It  null  If  the  Iniiured  committed 
■ulclde  while  either  uine  or  tnatuie, 
Inatead  of  only  while  eane,  as  before 
prescribed.  Judgment  bS  S.  W.  BOG, 
afflrmed.— Sovereign  Camp,  Woodmen 
of  the  World  v.  Fraley,  E9  S.  W.  879. 
la.  A  beneflcla.1  society,  though  or- 
ganlied  with  power  to  establlab  sub- 
ordinate orders  In  the  United  States 
and  Canada  under  a  charter  empower- 
ing It  to  make  Its  own  constitution 
and  exercise  general  legislative  au- 
thority, at  a  meeting  outside  the  state 
of  its  Incorporation  cannot  amend  its 
ben eA clary  certificates,  which  were  de- 
clared to  be  a  part  of  Us  constitution. 
by  changing  their  conditions  so  as  to 
render  them  void  If  the  Insured  com- 
mitted suicide  while  either  sane  or  In- 
sane, Instead  of  only  while  sane  as 
prevlfuisly  prescribed,  since  such  an 
amendment  Is  a  corporate  act,  which 
cannot  be  exercised  outside  the  state 
In  which  the  society  was  Incorporated. 
— Sovereign  Camp,  Woodmen  of  the 
World  V.  Fraley.  69  8.  W.  90£,  Judg- 
ment affirmed  G9   a.  W.    ST9. 


waa  never  adopted  b.  . 
cordance  with  the  by-laws, 
not  a  member,  and  there  could  be  no 
recovery  of  beneflta  In  case  of  hla 
death,— McW imams  v.  Modern  Wood- 
men of  America,  142  9,  W.  All, 

SO.  Deceased  applied  for  member- 
ship In  a  subordinate  lodge  of  the 
Knights  at  Honor,  his  proposition  fee 
being  paid.  The  medical  examiner 
recommended  him  for  membership. 
All  forms  were  complied  with,  and  ha 
waa  elected  a  member  by  the  lodge, 
but  died  two  days  later,  without  hav- 
ing been  Initiated,  The  laws  of  the 
required  an  applies 


certain 


r  bis  electloi 


to  P 


I  Oast.  Mg. 


SMmano^  H  ISM,  1836.) 

IB.  Where  a  certlHeate  of  member- 
ship In  a  mutual  benefit  society  was 
never    delivered    to    decedent,    and    he 


_  _  __  Initiation,  or  forfeit 
his  election,  and  the  benefit  certificate 
from  the  supreme  lodge  was  to  be  Is- 
sued only  on  application  from  the  sub- 
ordinate lodge,  after  the  applicant  had 
received  his  degree.  The  application 
contained  an  agreement  that  the  pay- 
ment of  the  proposition  fee  or  the  en- 
tertaining of  the  application,  unless 
the  applicant  should  be  duly  elected 
"and  Initiated,"  should  not  constitute 
membership,  or  give  any  rights  of  a 
member.  It  waa  only  an  the  deatb  at 
a  "member  who  has  obtained  tne  de- 
gree of  the  subordinate  lodge"  that  the 
supreme  lodge  could  order  payment  to 
the  beneficiary.  Held,  that  deceased 
waa  not  a  member  nf  the  lodge. — Mat- 
kin  V,  Supreme  Lodge  Knlghta  of 
Honor,  18  8.     W,   308,  i 
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be  initiated  as  a  condition  precedent  to  membership  are  reasonable 
and  not  contrary  to  law.*'  However,  the  rule  is  that  after  an  or- 
der receives  the  assessment  and  delivers  a  benefit  certificate  it 
cannot  question  a  membership  even  though  the  party  was  not  in- 
itiated.^' When  a  member  ceases  to  be  such  he  parts  with  his 
interest  in  the  property  of  his  lodge,  as  the  lodge  is  not  a  business 
enterprise  but  an  organization  for  benevolent  and  fraternal  pur- 
poses." 

Offlcera  and  A^ntS. — Where  the  by-laws  provided  that  among 
other  duties  of  a  secretary  should  be  those  of  collecting  and  re- 
ceipting for  the  dues  of  the  subordinate  and  supreme  lodges  it  is 
held  that  such  a  secretary  in  performing  these  duties  acted  as  the 
agent  of  the  society  and  not  of  the  member,"  and  this  seems  to  be 
the  general  rule.  However,  it  is  also  held  that  while  the  camp 
officers  of  an  organization  are  agents  of  the  Sovereign  Camp  for 
certain  purposes,  they  cannot  bind  the  camp  in  dealing  with  local 
members  by  acting  merely  within  the  apparent  scope  of  their  au- 
thority, that  rule  having  no  application  where  the  member  knows 
or  is  presumed  to  know  the  extent  of  the  agent's  powers."  Such 
powers  are  prescribed  in  the  constitution,  accessible  to  every  mem- 
ber and  a  part  of  every  insurance  contract  and  therefore  a  mem- 
ber will  be  presumed  to  know  them  and  in  his  dealings  with  the 
general  officers  he  must  take  cognizance  of  the  limitations  placed 
upon  their  powers.^'    It  is  held  that  the  officers  and  members  of  a 


fll.  The  conBtllutlon  and  by-laws  or 
the  KnlRhls  of  Honor,  requlrlnn  an 
applli^ant  for  memberBhlp  to  be  initiat- 
ed  In    addition    to   psyinR    his  prooosl- 


1  fee  a 


]  beltif 


Bcted. 


quirinK 

reasonable,  and  not  conlrary  to  law. 
notwKhstandlnR  the  ceremony  of  Ini- 
tiation Is  secrel.— Matkin  v.  Supreme 
Lodge  Knights  of  Honor.  18  S.  W,  308. 
aa.  where  land  was  conveyed  to 
trustees  for  the  beneflt  of  a  lodire  of 
MaBons.  a  member,  on  ceasing  to  be 
such,  parts  with  his  Interest  In  Ihe 
property;    the   lodge  '       ' 


prise 


izatlor 


for  benevolent  and  fraterr 
Minor  V,  St.  John's  Union  Grand  Ijidge 
of  Free  and  Accepted  Ancient  YorV 
Masons,  130  S.  W.  8S3.  See  8  Cent. 
DlR.  Bcr  --    "" 


frail 

•rnal   o 

rder. 

after 

receipt 

Ls  from 

■fit 

certificate. 

itlon 

BerBhlp. 

inlt 

r  Fra 

Myatic 

Craw 

/ford.  1 

'6  S. 

W. 

SI 

4. 

Circle 

•9S — Ottean  and  Araota.   (■••  18  Oant. 
Wg.  t3tmi*naa,  §  1836.) 

94.  Where  an  applicant  for  mem- 
bership in  a  fraternal  oi^der  is  eiamln- 
ed  by  a  physician  having  auchorit; 
from   the  state  deputy 


own  applicants  for  membership  and 
has  physicians  of  his  own  selection 
to  sign  the  reports,  and  such  examina- 
tion Is  signed  by  an  approved  exam- 
iner of  the  order,  it  is  Bufflcient,  though 
the  laws  of  the  order  declare  that  no 
examination  shall  be  legal  unless 
made  by  an  examiner  approved  by  the 
supreme  medical  directors—Supreme 
Ruling  of  the  Fraternal  Myadc  Circle 
V.  Crawford,  7E  S.  W.  844, 

as.  Directors  In  a  voluntary  Insur- 
ance asBOClatlon  held  personally  liable 
for  the  amount  which  a  beneDclary 
should  have  received,  where  they 
wrongfully  withheld  payment  on  the 
member's  death  and  paid  it  on  accouni 
of  a  member  subsequently  deceased. — 
Home  Benefit  Ass'n  No.  3  of  Coleman 
County  V.  Wester,  116  S,  W.  1032. 
See  SB  Cent.  Dig.  Insurance.  (  1E3S. 

9«.  Vl^hlle  camp  offlcers  In  the 
Woodmen  of  the  World  are  agents  of 
the  Sovereign  Camp  for  certain  pur- 
poses, they  cannot  bind  the  camp  In 
dealing  with  local  members  by  acting 
merely  within  the  apparent  scope  of 
their  authority:  that  rule  having  no 
application  where  the  member  knows. 
or  is  presumed  to  know,  the  extent  of 
the  agent's  powers. — Bennett  v.  Sov- 
ereign Camp.  Woodmen  of  the  World. 
188  S.  W.  1033. 

S7.  In  a  mutual  beneHt  aBsoclatlon. 
such  as  the  Woodmen  of  the  World,  tn 
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local  lodge,  when  acting  within  the  scope  of  the  order,  are  agents 
of  the  order.'*  Therefore  knowledge  on  their  part  of  facts  which 
would  render  an  applicant  ineligible  is  notice  to  the  supreme  lodge 
where  no  collusion  is  shown.'*  The  ofQcers  of  a  local  lodge  are  so 
far  the  agents  of  the  order  that  they  are  liable  to  a  member  neg- 
ligently injured  by  such  officers  when  initiating  him  in  the  active 
discharge  of  their  duties."  Further,  the  directors  of  a  voluntary 
insurance  association  were  held  personally  liable  for  the  amount 
a  beneficiary  should  have  received  where  they  wrongfully  withheld 
payment  on  the  member's  death  and  paid  it  on  account  of  a  mem- 
ber who  subsequently  died."  A  private  physician  is  not  regarded 
as  the  agent  of  the  insurer  who  is  procured  by  a  friend  of  the  ap- 
plicant." An  examindtion  made  by  a  physician  having  authority 
from  the  state  deputy,  countersigned  by  an  approved  examiner  of 
the  order,  is  sufficient  even  though  the  laws  of  the  order  declare 
that  no  examination  is  legal  unless  made  by  an  examiner  approved 
by  the  supreme  medical  director.^* 

Person  Soliciting  Insurance  Unlawfully  Qnilty  of  Hisdemeanor — 
Statutory  Proviaiona. — Any  person  who  solicits  membership  for  any 
fraternal  benefit  society  not  licensed  to  do  business  in  this  state 
is  guilty  of  misdemeanor  and  subject  to  fine.  Also  any  person  who 
solicits  for  or  organizes  lodges  as  described  in  this  law  without 


ber,  and  h  part  of  'every  Insurance 
contract,  a  memher  will  be  presumed 
to  know  them,  and  In  his  dealings  with 
the  Kenera)  officers  must  take  coarnl- 
"    ■■  ;    llmltatlonH    placea    upon 


their 


—Id. 


08.  In  the  absence  of  a  limitation 
on  the  authority  of  the  medical  ex- 
aminer or  worthy  recorder  of  an  In- 
surance society  expressed  In  the  con- 
tract of  insurance,  each  of  such  per- 
sons would  be  the  asent  of  the  Insurer 
while  performlnff  the  duties  of  his  po- 
sition.— Modern  Order  of  Praetorians 
V  HollmlB.  103  S.  W.  i^^.  Judsment 
reversed  on  rehearing  105  S.  W.  B46. 
See  28   Cent.   Dlfr.   InBUrance,    1    1836. 

a>.  The  omcera  and  members  of  a 
local  lodire  of  an  Insurance  order 
which  la  orBanlied  under  warrant  from 
the  supreme  lodfce.  with  power  to  ad- 
mit members  In  accordance  with  the 
laws  of  the  order,  when  acting  within 
the  scope  of  their  authority,  are  afcenta 
Of  the  order,  and  knowledse  on  their 
part  of  facts  which  would  render  an 
applicant  Ineligible  la  notice  to  the 
supreme  lodge  where  no  coUualon  is 
shown,— Knight  a  of  Pythias  of  the 
World  V.  nridgea,  S»  S.  W.  333. 

aa.  Wliere  the  by-laws  of  an  insur- 
ance society  provided  that  the  duUes  of 
the  secretary  of  a  subordinate  lodge 
should  be  to  collect  and  receipt  for  all 


dues  of  the  subordinate  and  supreme 
lodKea,  and  keep  a  correct  list  of  all 
members,  remit  all  supreme  lodge 
funds  to  the  supreme  secretary. 
promptly  deliver  all  beneflt  cerllflcBtes. 
and  Immediately  on  the  death  of  any 
member  to  notify  the  supreme  secre- 
tary, and.  on  receiving  blank  proofs. 
to  have  them  properly  tilled,  and  to  do 
and  perform  such  other  duties  as  usu- 
ally devolve  on  secretaries  of  delib- 
erative hod  lea,  such  secretary  In  re- 
ceiving and  collecting  assessments  and 
dues  acted  as  the  aKent  of  the  society, 
and  not  of  the  member.— Supreme 
Lodge, United  Benevolent  Aas'n  v.  Law- 
son,  133  a.  W.  907.  See  28  Cent.  Big. 
Insurance,   i   183S. 

31,     The  officers  of  a  local   lodge  of 


latior 


beneficial 


1  the 


.  .  discharge  of 
LiiBir  duties,  agents  of  the  order,  and 
It  is  liable  |o  a  member  negligently 
injured  by  the  officers  of  a  local  lodge 
when  Initiating  him. — Grand  Temple 
and  Tabernacle  in  the  State  of  Texas 
of  the  Knlrhta  and  Daughters  of  Tabor 
or  the  International  Order  of  Twelve 
V,  Johnson.  ITl  8.  W.  490. 

39.  A  private  physician  who.  In  the 
absence  of  the  regular  examiner,  ex- 
amined the  applicant  for  a  policy  to  b« 
Issued  by  a  fraternal  Insurer.  Is  not 
the  agent  of  the  Insurer,  where  he  was 
procured  by  a  friend  of  the  applicant. 
—Sovereign  Camp  Woodmen  of  tba 
World  v.  Llllard,  171  S.  W.  (13.      ,1^ 
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first  obtainmg  a  certificate  of  authority  from  the  commissioner  of 
insurance  and  banking  showing  that  the  association  haa  complied 
with  the  provisions  of  this  law  and  is  entitled  to  do  business  in  this 
state  is  guilty  of  a  misdemeanor  and  subject  to  fine  or  imprison- 
ment. Of  course,  this  does  not  prohibit  members  of  a  local  lodge 
from  soliciting  members  for  a  lodge  already  in  existence  and  neither 
does  it  apply  to  members  of  any  local  lodge  who  participate  in  the 
eatablishment  of  any  local  lodge  within  the  limits  of  the  county 
of  bis  residence.     (Art.  4859a,  Rev.  St.  1914.) 

Aunts'  Certiflcates  Issued  Where— Statutory  ProvMonB.— All 
certificates  of  authority  issued  to  agents  are  issued  annually  by  the 
commissioner  upon  application.     (Art.  4859a,  Rev.  St.  1914.) 

Powers  and  Liabilities  of  Associations  in  Oenmral. — It  will  be  pre- 
sumed that  a  foreign  beneficial  association  is  carried  on  for  the  sole 
benefit  of  its  members  and  beneficiaries  and  not  for  profit,  as  are 
domestic  associations  of  the  same  kind,  in  the  absence  of  proof  to 
the  contrary,  and  therefore  a  contract  to  divert  such  foreign  com- 
pany's benefit  fund  to  the  payment  of  certificates  issued  by  another 
corporation,  with  which  it  has  no  power  to  consolidate,  is  ultra 
vires  and  void.'*  In  contradistinction  to  a  fraternal  benefit  associa- 
tion as  defined  in  the  statute,  an  unincorporated  voluntary  associa- 
tion organized  for  charitable  and  not  for  business  purposes,  can 
neither  be  sued  nor  sue  except  where  it  is  a  joint  stock  association 
or  where  the  individuals  are  held  liable  either  in  person  or  as 
agents  for  debts  incurred  by  the  association  or  where  the  plaintifiFs 
have  shown  themselves  entitled  to  subject  the  property  of  the  asso- 
ciation to  their  claims  by  virtue  of  an  equitable  lien  or  some  species 
of  trust."  However,  the  court  says  that  an  unincorporated  volun- 
tary association  organized  for  the  purpose  of  insuring  its  members, 
and  not  for  charitable  purposes,  might  he  sued  though  not  possessed 
of  any  property.*'  It  is  held  also  that  the  unauthorized  false  repre- 

6M — Powar  of  Aaaoolatlon  1b  Oanankl.  34.  An  unincorporated,  voluntary 
33.  Acta  1SB9.  p.  19E.  c.  IIB.  )  1.  aHsociBtlon  oreanlzed  for  charitable, 
provides  that  a  fraternal  beneflcle.1  as-  and  not  for  business  parpoaea.  «an 
Boclatlon  Ib  a  corporation  formed  and  neither  sue  nor  be  sued,  except  where 
carried  on  for  the  sole  beneflt  of  Its  it  he  a  Joint  Btock  association,  or 
members  and  heneflclarieB,  and  not  where  individuals  are  held  liable  either 
for  proflt,  and  sections  2  and  3  author-  in  person  or  as  agents  for  debts  In- 
Iz«  similar  associations  organlied  un-  curred  for -the  beneflt  of  the  aasocU- 
der  the  laws  of  other  Htates  to  do  bu-  lion,  or  where  the  plaintiffs  have 
Blness  in  Texas  on  complying  with  shown  themselves  entitled  to  subject 
certain  statutory  requirements.  Held.  the  general,  or  some  particular,  prop- 
in  the  absence  of  proof  to  the  contrary,  erty  of  the  asaoclatlon  to  their  claims 
It  will  be  prcHuraed  that  a  foreign  ben-  by  virtue  of  an  equitable  lien  or  some 
eflciat  association  doing  buslnesa  in  species  of  trust. — Home  Beneflt  Ass'n 
Teias  was  created  for  the  same  pur-  No.  3  at  Coleman  County  v.  Weater. 
pose  as  that  described  in  section  1.  14S  S,  W.  1022, 
and  hence  a  contract  to  divert  Its  ben- 
eflt fund  to  the  payment  of  certificates  30.  Unincorporated  voluntary  aeso- 
issued  by  another  corporation,  with  cistlona  organised  for  the  purpose  of 
which  It  had  no  power  to  consolidate,  InsurtnR  its  members,  and  not  for 
Is  ultra  vires  and  void, — Whaley  v,  charitable  purposes,  might  be  sued 
Bankers'  Union  of  the  World,  8S  S.  W.  though  not  possessed  of  any  property. 
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eentstioiia  of  a  member  of  a  building  committee  of  Bueli  an  associa- 
tion are  not  binding  upon  the  lodge  or  upon  an  individual  jointly  in- 
terested witli  the  lodge.**  A  fraternal  benefit  association  is  not 
liable  in  an  action  against  it  for  injuries  received  from  a  fall  caused 
by  tripping  while  being  Initiated,  where  the  tripping  is  shown  not 
to  be  a  part  of  the  ceremony," 

Superior,  Subordinate  and  Afflfiated  BodieB.— With  reference  to 
the  relations  between  an  association  and  a  local  body,  it  is  held, 
under  Revised  Statutes  of  1914,  Article  4847,  declaring  that  a  local 
branch  cannot  waive  any  provisions  of  the  laws  and  constitutions 
of  the  society,  that  the  society  cannot  be  estopped  by  the  conduct 
of  the  local  body.*'  Further,  a  subordinate  temple,  in  inflicting  an 
injury  while  acting  outside  of  its  authority  and  not  in  furtherance 
of  its  business,  sustains  neither  the  relation  of  master  and  servant 
nor  of  principal  and  agent  towards  the  grand  body.'*  In  general, 
the  constitution  and  laws  of  a  fraternal  insurance  order,  consisting 
of  a  supreme  lodge  and  of  subordinate  lodges  are  a  part  of  the 
contract  entered  into  by  each  member  of  the  order  when  he  becomes 
a  member  and  therefore  the  property  owned  by  a  subordinate  lodge 
is  subject  to  the  constitution  and  laws.*^  Where  the  constitution 
BO  provides,  on  the  suspension  of  a  local  lodge  its  officers  must 
deliver  up  its  charter  and  property  to  the  supreme  officer  and  the 
fight  of  the  local  members  to  the  property  of  the  subordinate  lodge 
is  simply  an  incident  to  their  ownership  and  the  fight  is  merely 
to  use  the  property  during  the  meetings  of  the  lodge."  When  it  is 
provided  in  the  constitution  that  a  lodge  may  be  suspended  for  im- 
proper conduct  and  it  is  shown  tp  be  divided  into  irreconcilable 
factions  and  that  at  stated  meetings  much  disorder  occurs  result- 
ing in  personal  collisions  and  a  display  of  force,  the  suspension  of 
the  lodge  is  justified.**  A  court  will  not  interfere  with  the  action  of 
a  supreme  lodge  in  suspending  a  local  lodge  under  authority  alleged 
to  be  conferred  by  the  constitution  of  the  order  where  the  certifi- 
cates of  the  members  were  contracts  between  the  supreme  lodge 
and  the  individual  members  and  no  property  rights  were  affected,*' 
Neither  in  such  cases  can  appeals  be  made  to  the  courts  where  the 
constitution  of  such  an  order  provides  for  an  appeal  from  the  de- 
cision of  any  officer  within  the  organization  itself." 

It  has  been  held  that  the  conveyance  of  land  to  a  Masonic  organi- 
zation deriving  its  authority  from  a  larger  organization  known  as 
the  Grand  Lodge  does  not  convey  it  for  the  individual  members 

3S.    Unauthorlied    false    representa-  caused    by    tripping-    while    belnK    Int- 

tlons  of  one  member  of  bulldlnR  com-  tiated.  where  alt  tlie  teBttmonf  showed 

mittee   of   a   loilga   to   a   roaterlalmati  that  the  trlpplnir  was  not  a  part  of  the 

held    not    binalnit    upon    the   lodg-e   or  ceremony,   but   an   Indepenaent   r"    -* 


upon   an   Individual   Jointly   Interested       some  one  In   the  temple,   the  aaaocla- 

wlth  the  lodge. — kuteman  v.  Lacy,  m       tlon    was    not    liable.— Orana    Temple 

S,  W.  11S4,  and  Tabernacle  of  Knlghta  and  Daug-ht- 

ers  of  Tabor  v.  Johnson.  18E  S.  W.  1T>. 

~~  1ee   t   Cent.   Dig.   Ben.   ABBOciatlon.   I 

'■   I*-  -ilr. 
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but  for  the  benefit  of  the  lodge  itself  as  an  existing  entity."  Neither, 
under  sueh  circumstances  eould  a  majority  of  the  members  dissolve 
such  a  lodge  and  form  themselves  into  a  different  association,  thus 
devoting  the  property  to  business  purposes,  nor  eould  they  dis- 
solve the  local  lodge  so  long  as  there  remained  a  sufScient  number 
of  loyal  members  to  constitute  a  lodge  under  the  laws  of  the  Grand 
Lodge.*'  Those  who  remained  were  held  to  have  the  right  to  hold 
and  use  the  property  of  the  lodge.'" 

Special  Funds — Statutory  ProTisiouB. — Any  society  may  create, 
maintain,  invest,  disburse  and  apply  an  emergencj'  surplus  or  other   . 


697— Ssparloi,  ■ubovdlnata  and  A  01. 
tot«d  BodlM.  <IM  as  Out.  JUf.  tB. 
•onwoa,  i  1838.) 

as.  Where  a  laage  of  Masonn  waa 
a,  part  of  a  larger  oreanlzatlon  known 
as  the  Grand  Lodee,  organized  for 
Bpeclflc  purposea  to  be  accomplished 
through  Meal  lodKea,  and  auch  local 
lodge  came  Into  being  by  virtue  of 
power  conferred  on  Ita  members  to  ao 
organize  themselves,  a  conveyance  of 
land  to  trustees  of  such  lodge  placed 
the  legal  title  In  them  and  their  auc- 
ceasore.  for  the  beneflt,  not  of  the  in- 
dividual membera.  but  for  the  lodge 
Itself  aa  an  eiiallng  entity.— Minor  v. 
St.  John's  Union  Grand  Lodge  of  Tree 
and  Accepted  Ancient  York  Masons, 
130  S.  W.  893.  See  E  Cent.  Dig.  Ben. 
Assoc,  II  32-36. 

39.  Where  a  local  lodge  derived  Its 
warrant  of  existence  from  a  Grand 
Lodge  to  which  it  owed  allegtance.  a 
majority  of  Its  members  could  not  dla- 
solve  such  lod^e  and  form  themselves 
Into  a  different  association,  thus  de- 
voting the  property  to  bualness  pur- 
poses; nor  could  they  dissolve  the  local 
lodge,  especially  so  long  aa  there  re- 
mained a  sufficient  numoer  of  loyal 
members  to  constitute  a  lodge  under 
the  laws  ot  the  Grand  LodRO. — Id. 

40.  Where  a  majority  of  the  mem- 
bers Of  a  lodge,  owing  its  existence 
atid  allegiance  to  a  Grand  Lodge,  at- 
tempted to  dissolve  its  organization 
and  organize  a  new  lodge  with  differ- 
ent purposes,  but  auftlclent  members 
loyal  to  the  old  lodge  remained  to  con- 
stitute a  lodge  under  the  laws  of  the 
Grand  Lodge,  thoae  who  thus  remain- 
ed were  entitled  to  hold  and  use  the 
property  of  the  lodge.^Id. 

41.  The  constitution  and  laws  of  a 
fraternal  insurance  order,  consisting 
of  a  aupreme  lodge  and  of  subordinate 
lodgea.  are  a  part  of  the  contract  en- 
tered into  by  each  member  of  the  order 
when  he  becomes  a  member,  and  prop- 
erty owned  by  a  subordinate  lodge  is 
subject  to  the  constitution  and  laws. — 
Lone  Star  Lodge  No.  1936,  Knights 
and  Ladies  of  Honor  v.  Cole,  131  S. 
W,    1180. 

42.  Under  the  constitution  of  a 
fraternal    Insurance   order,    consist  I  ng 


of  &  supreme  lodge  and  of  s 

lodgea.  authorizing  the  Supreme  Pro- 
tector to  appoint  deputies  and  provid- 
ing that  on  the  suspension  of  a  sub- 
ordinate lodge,  its  afticera  must  de- 
liver up  ita  charter  and  property  to 
the  Supreme  Protector  or  deputy,  elc. 
the  right  of  the  members  of  a  aub- 
ordinate  lodge  to  Its  property  is  simp- 
ly an  incident  to  their  membership, 
and  the  right  Is  merely  the  right  to 
use  the  property  during  the  meetings 
of  the  lodge.— Id. 

43.  Where  the  membership  of  a 
subordinate  lodge  of  a  fraternal  In- 
surance or(er,  consisting  of  a  supreme 
lodge  and  of  subordinate  lodges,  and 
governed  by  a  constitution  providing 
for  the  Buspenslon  of  any  subordinate 
lodge  for  improper  conduct,  was  di- 
vided Into  Irreconcilable  factions  so 
that  at  stated  meetings  much  disorder 
occurred,  resulting  in  personal  colli- 
sions and  a  display  of  force,  the  sus- 
penalon  of  the  lodge  was  Juatifled. — Id. 

44.  Where  the  benefit  certiflcates  ot 
members  of  a  fraternal  Insurance  or- 
der, consisting  of  a  supreme  lodge  and 
of  subordinate  lodges,  were  contracts 
between  the  Supreme  Lodge  and  the 
Individual  members,  bo  that  the  sus- 
pension of  a  subordinate  lodge  did  not 
affect  such  certiflcates.  and  where  the 
suspension  did  not  affect  any  rights  Of 
the  members  of  the  lodge  in  alck  ben- 
eflts.  and  where  the  rights  resulting 
from  the  privileges  possessed  by  the 
members  of  the  lodge,  together  with 
the  right  to  participate  In  the  control 
of  the  affairs  of  the  Supreme  Lodge. 
were  not  property,  the  court,  at  the 
suit  of  the  memtiers  of  the  auapended 
lodge,  will  not  Interfere  with  the  ac- 
tion of  the  Supreme  Lodge  in  orderlnfc 
a  suspension  under  authority  alleged 
to  have  been  conferred  by  the  consti- 
tution of  the  order,— Id. 

45.  Members  of  a  farternal  insur- 
ance order,  consisting  of  s  supreme 
lodge  and  ot  subordinate  lodges,  and 
governed  by  a  constitution  authoriilng 
members  to  appeal  from  any  decision 
of  any  officer  in  the  manner  prescribed 
by  the  constitution,  must  pursue  the 
remedy  provided   tor.  and   where  they 

they  cannot  appeal  ti 


—Id. 
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similar  fund  in  accordance  with  its  laws.  The  statute  provides 
that  the  funds  from  which  benefits  shall  be  paid  an4  the  funds 
from  which  the  expenses  of  the  society  are  defrayed  shall  be  de- 
rived from  periodical  or  other  payments  by  the  members  of  the 
society  and  accretions  of  such  funds.  All  fraternal  societies  must 
provide  for  stated  periodical  contributions  sufficient  for  meeting 
the  mortuary  obligations,  using  as  a  basis  the  National  Fraternal 
Congress  Table  of  Mortality.     (Art.  4835,  Rev.  St.  1914.) 

Deferred  payments  or  installments  of  claims  are  considered  as 
fixed  liabilities  and  every  society  must  maintain  a  fund  to  meet 
them.     (Art.  4835,  Rev.  St.  1914.) 

Beinsuranoe — What  Is  a  Oontributin^;  llember  in  Qood  Stand- 
ing.— A  member  of  a  society  who  disappeared  before  the  assumption 
of  the  society 's  debts  by  the  defendant,  but  whose  dues  were  paid 
was  held  a  "contributing  member  in  good  standing"  and  a  find- 
ing that  he  was  a  "living  member"  was  warranted,  notwithstand- 
ing Article  5707  of  the  Revised  Statutes  of  1914." 

Insolvency  and  Disstdution — Wlien  an  Association  ia  Not  Insolv- 
ent.— An  association  is  not  insolvent  when  it  ha8''power  to  levy 
extra  assessments,  has  a  large  number  of  members,  has  paid  all  its 
obligations  as  they  matured  and  had  not  suspended  business  but 
was  a  going  concern  with  available  assets  of  three  or  four  thousand 
dollars  on  hand."  It  is  held  that  the  power  to  levy  additional  assesst 
ments  is  an  important  factor  in  determining  a  corporation's  solv- 
ency where  the  limited  or  term  payments  may  not  be  suflficient  to 
meet  the  liabilities  of  the  association." 

40. — Where  a  flubordLnate  temple  of  warranted,     nolwlthstandlne    Rev.     St. 

■.  beneficial  BHsociH.tlon   haa  been'fully  1911,  I  STOT. — Supreme  Ruling  of  Fra- 

OFKiinlzed  and  received  Its  charter,  the  ternal    Hyntlc    Circle    v.    Hopkins.    171 

relation  neither  of  manter  and  servant  S.  W.  812. 
nor  principal  and  agent  existed  between 

the   Rrand   body  and   members   of  the  701— XnBolTanojr  WKd  Dtawilntloa.     CA) 

subordinate  temple  InfllctlnK  art  Injury  bwolTanor  and  IW  BSaet  in  0«bw«1. 

while   BCtine  outside  of   Its   authority.  (Bm  98  Oaut.  tHf.  Inaiuuo*,  $g  1840. 

and  not  in  furtherance  of  Ita  buslneee.  1B47.) 
— Qrand    Temple    and    Tabernacle    of 

Knights   and    Daughters    of   Tabor   v.  40.    Wliore    a    fraternal    beneficiary 

Johnson.  13B  S,  W.  173.  association,    obtaining    Us    funds    trom 

47.  Under  Rev.  St.  1911,  Art.  4S4T.  assessments  on  members,  bad  power 
declaring  that  a  local  branch  of  a  fra-  to  levy  extra  assessments  whenever 
ternal  aeaoclation  cannot  waive  any  there  was  InsulTlclent  money  In  th« 
provisions  of  the  laws  and  constttu-  benefit  fund  to  meet  the  clalma  of  the 
tlon  of  the  association,  the  association  beneflcEarles  of  the  fraternity,  and 
cannot  be  estopped  by  the  conduct  of  s  when  proceedings  were  Instituted  by 
local  body. — Grayson  v.  Grand  Temple  the  state  to  wind  It  up  It  had  279 
and  Tabernacle  in  State  of  Texas  of  members,  and  had  paid  all  Its  obllgra-* 
Knifrhts  and  Daughters  of  Tabor  of  tlons  as  they  matured  and  had  not 
the  International  Order  of  Twelve.  ITI  suspended  business,  but  was  a  going 
S.  TV.  489.  ■  concern,  with  available  assets   of  13,- 

600.    It    was    not    Insolvent,    though    Its 

SM — B*lnSiiZMiea.  unmatured   liabilities   greatly   exceeded 

that    sum. — State     v.     Trinity     Life     & 

48.  Members  of  society  who  dlsap-  Annuity  Society,  IZT  6.  W.  1174. 
peared  before  assumption  of  society  50.  Under  Acts  31st  Leg.  Ist  Ex. 
contracts  by  defendant,  but  whose  dues  Seas.  c.  36,  providing  that  any  Insur- 
were  paid,  held  a  "contributing  mem-  ance  association  doing  business  under 
ber  Id  good  standing"  and  a  finding  the  act  might  Issue  term  certificates 
that   he   was  a   "living   member"   was      on   the  death   of   members   within   the 
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Beoi:ganiiatioii — Bights  of  Members. — ^A  corporation  organized 
to  receive  the  membership  and  aaaets  of  another  fraternal  insur- 
ance corporation  and  to  assume  its  liabilities  was  held  not  au- 
thorized to  re-rate  a  member  of  the  latter,  pursuant  to  a  consti- 
tution adopted  by  the  former  as  a  member  of  the  latter  became  a 
member  of  the  former  and  was  not  received  into  it  by  the  former.'^ 

Oomolidation — Statntory  Provisioiis. — A  domestic  society  miut 
not  merge  with  or  accept  the  transfer  of  the  membership  or  fnnds 
of  any  other  society  unless  such  merger  or  transfer  is  evidenced 
by  a  contract  in  writing,  filed  with  the  commissioner  of  insurance 
and  banking  and  approved  by  him.  The  merger  or  transfer  must 
be  approved  by  a  vote  of  two-thirds  of  the  members  of  the  supreme 
legislative  or  governing  body  of  each  society  also.  (Art,  4841,  Rev. 
St.  1914.) 

(A)  Estoppel  to  Dei^  Liability  of  Members. — Where  a  mutual 
benefit  society  was  formed  by  the  consolidation  of  two  societies 
created  by  laws  of  different  states,  it  was  held  to  be  not  estopped 
from  denying  liability  to  a  mem^ber  of  one  of  the  societies.**  In 
another  case  a  society  was  held  answerable  for  a  breach  of  cer- 
tificate issued  by  a  prior  corporation  and  society  which  it  had 
absorbed." 

(B)  Bights  of  Members  Whne  ConsoUdaUon  Had  Fsiled. — 
Where  one  society  attempted  to  take  over  all  the  assets  and  cer- 
tificates of  another  but  received  nothing  of  value  belonging  to 
plaintiff  and  made  no  promise  or  agreement  with  him  based  on 
any  consideration  the  plaintiff  could  not  recover  on  the  ground  of 
equitable  estoppel." 

(C)  Attempt  to  Enforce  Bights  Through  Beceiver  After  Oon- 

term  for  which  psymenta  were  limited. 
or  limited  payment,  full  life  certld- 
cates  payable  at  death,  provided  that 
the  contract  should  provide  that,  If  H8.  A  mutual  benefll  society  forni- 
auch  limited  or  term  payments  were  ed  by  the  consolidation  of  two  socletlva 
not  BUfflclent  to  moat  the  llabilltlaH  of  created  by  laws  of  different  statea 
the  association  for  death  beneflCs  as  held  not  estopped  from  denying-  a  lU- 
they  should  accrue,  additional  aasese-  blllty  to  a  member  of  one  of  the  so- 
made   for  that  purpose,  cletles. — Gordon    v.    American    Patrlota 


the  power  to  levy  additional  assess-  of  Springfield,  111.,  HI  3.  W,  »!1, 
ments  Is  an  Important  factor  In  de-  28  Cent,  Dig.  Insurance.  I  1840. 
termlnlns  the  corporation's  Insolven- 
cy.—Id.  63.  Where  a  mutual  benent  society 
by  which  plaJntlll'B  wife  was  Insured 
VCM — (B)  BMrffanlsatlott.  CBm  SB  Oant.  for  plalntllT's  benefit  made  an  Ineffec- 
IMff.  mnikno^  SI  1840-1847.)  tual  attempt  to  consolidate  With  de- 
51.  A  fraternal  Insurance  corpora-  fendant  association,  and  the  latter  »t- 
tlon  organized  to  receive  the  member-  tempted  to  take  over  all  of  the  asMta 
ship  and  assets  of  another  fraternal  and  certlflcateH  of  the  former,  but  re- 
insurance corporation  and  to  assume  celved  nothing  of  value  belonging  to 
its  llablUtlas  held  not  autborlied  to  plalntllT  or  hla  wife,  and  made  no 
re-rate  a  member  of  the  latter  orsanl-  promise  or  agreement  with  them  based 
zatlon,  pursuant  to  a  constitution  on  any  consideration,  plaintlfF  could 
adopted  by  the  former. — Erfcaon  v.  not  recover  from  defendant,  on  hla 
Supreme  Ruling  of  Praternal  Mystic  wife's  certificate,  after  her  death,  on 
Circle,  Ht  S.  W,  180,  reversed  Judff-  the  ground  of  equitable  estoppel.— 
mont  Supreme  Buling  of  Fraternal  Whaley  v.  Bankers'  Union  of  the 
Hyatlc  Circle  v.  Erlcson,  ISl  B.  W.  »Z.  World.  88  S.  W.  269.  See  Cent.  Dig, 
See  18  Cent.  Dig.   Insurance,   I   1810,  vol.  S8.  cols,  S«84,  298G.  1  1840. 
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Mdidation  Had  Tailod. — ^A  holder  of  a  certificate  against  an  insolv- 
ent association  could  only  enforce  his  rights  through  its  receiver 
after  the  receiver  had  recovered  the  assets  of  the  society  errone- 
ously paid  over.** 

THE  CONTRACT  IN  GENERAL 

(A)  Benefits — Statutory  ProTisioos. — All  such  societies  must 
provide  'for  the  payment  of  death  benefits  and  may  provide 
for  the  payment  of  benefits  in  ease  of  temporary  or  perma-' 
uent  physical  disability,  either  as  a  result  of  disease,  acci- 
dent or  old  age.  In  the  latter  case  benefits  shall  not  commence 
under  seventy  years  and  may  provide  for  tombstones  and  the 
payment  of  funeral  benefits.  Fraternal  benefit  societies  have  the 
power  to  give  a  member  when  permanently  disabled  or  on  attain- 
ing the  age  of  seventy  all  or  such  portion  of  the  value  of  his  eer- 
tdfieate  as  the  laws  of  the  society  may  provide.  Benefit  certificates 
may  be  issued  for  a  terra  of  years  less  than  the  whole  of  life, 
payable  upon  the  death  or  disability  of  the  member  occurring  with 
the  term  stated.  Provision  is  also  made  for  partial  cash  pay- 
ments of  dues  and  the  right  to  charge  the  balance  against  the 
certificate.  Under  certain  circumstances  a  society  may  grant  its 
members  extended  and  paid-up  protection  and  withdrawal  equities. 
(Art.  4831,  Rev.  St.  1914.) 

(B)  Certificate—Statutory  Provisions. — Every  certificate  shall 
specify  the  amount  of  the  benefit  provided  and  shall  specify  that  the 
certificate,  charter  or  articles  of  incorporation  (or,  if  a  voluntary  as- 
sociation, the  articles  of  association)  the  constitution  and  laws  of 
the  society,  the  application  for  membership  and  medical  examina- 
tion, signed  by  applicant,  and  all  amendments  to  each  thereof,  shall 
constitute  the  agreement  between  the  society  and  the  member. 
Copies  of  the  same  shall  be  received  in  evidence  of  the  terms  and 
conditions  thereof.     (Art.  4834.  Rev.  St.  1914.) 

Nature  of  the  Oontract — A  Life  Insurance  Policy  and  a  Chose  in 
Action. — A  benefit  certificate  issued  by  a  fraternal  benefit  order, 
which  is  in  effect  a  policy  of  life  insurance,  is,  even  before  the 
death  of  the  insured,  a  chose  in  action." 

Application  as  i^art  of  Contract— (A)  Application  Must  Be 
Properly  Executed. — The  application  forms  the  basis  of  the  con- 
tract and  unless  it  is  properly  executed  the  party  seeking  mem- 

54.    'Where  defendant,  a  mutual  ben-  v.    Bankers'    Union   oC    the   World,    S8 

«flt    BDclety.    made   an    Ineffectual    at-  S-  W.  "SB. 

tempt  to  consolidate  with  an  Insolvent  "■     Defendant  mutual  beneflt  aoct*- 

aaaoolatlon    and    take    over    Its   oHiietB  *''■    having   absorbed    the   mombewhlp 

.         ,,- ,  t.u _*  .in  and    entire    Insurance    business    of    a 

and    certlllcateH,   a    holder   of   a   certln-  ,_, .. .    _, „_■ 

.     ,       ,  prior   corporation   and   of   an   unlncor- 

cate    against    auon    insolvent    associa-  pirate     society     which,    succeeded     It, 

tlon     could     only     enforce     his     rights  held   answerable    for   a   breach    of   cor- 

through  ItB  receiver  after  the  receiver  tlHcate  issued   by  such  prior  corpor*- 

had  recovered  the  assets  of  the  socle-  tlon   (uid   society. — Supremo  Lodge   K. 

ty  so  erroneously  paid  over. — Whaley  P.  v.  Ulma,  1S7  8.  W.  836.  ■ 
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bership  can  take  no  benefits  as  the  minds  of  the  parties  contract- 
ing did  not  so  meet  as  to  give  the  contract  binding  force.'* 

(B)  Application  far  Reinstatement  Muat  Be  Authoritative. — 
Unless  the  application  for  reinstatement  was  with  authority  the 
statements  and  promises  therein  are  nudum  pactum  and  not  bind- 
ing on  the  applicant." 

-  Constitntion,  By-Laws  or  Bnles  as  Part  of  Oonti-act — ^Wfaat  Oon- 
stitutes  Contract. — In  general  the  rule  is  that  the  constitution,  by- 
laws and  the  policy  of  a  fraternal  benefit  association  constitute 
the  contract  between  the  member  and  the  association,  so  far  as 
the  insurance  is  concemed.*'  In  another  case  the  court  says  the 
constitution  and  by-laws  are  a  part  of  the  benefit  contracts  made 
with  the  members  of  a  mutual  benefit  society,  who  are  charged  with 
notice  thereof.*" 

What  Is  Begarded  as  a  By-Law.— An  unrecorded  proceeding 
fixing  the  monthly  dues  could  not  be  regarded  as  a  by-law  under 
the  constitution  of  a  subordinate  lodge.*' 

Members  Presumed  to  Know  Oonstitntion  and  By-Laws.— The 
members  are  charged  with  notice  of  the  constitution  and  by-laws 
of  the  society."  •" 

Subsequent  Provisions  or  Amendments — (A)  EfTect  of  Amend- 
ments—Statutory  Provisions. — Any  changes,  additions  or  amend- 
ments to  the  charter  or  articles  of  incorporation  or  association,  a 
constitution  or  laws  duly  made  or  enacted  subsequent  to  the  issu- 
ance of  the  benefit  certificate  shall  bind  the  member  and  his  bene- 

tractltiB  aid  not  so  meet  as  to  Bive 
the  contract  binding  force.^-Suprome 
Lodfte  P.  K.  and  L.  of  H.  v.  Grace  et 
al..  BO  Tex,   569. 

717 — Oonatttntloii,  B)r-Z«im  ot  Bui** 
>a  Put  of  OontTMOt.  <■••  98  Omt. 
,  Sg  1B64,  less.) 
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M.     A  benefit  certlDcate  laaued 
fraternal    beneflt    order.    ^ 
effect    a    policy    ot    life   In 
even    before   the   death    of  the   Insured, 

son,    82   S.  Vr,    1057.   Judgment  affirmed 
(1906)    86   S.   W,    780.    9S  Tex.    670. 


87.    WTiere 

an 

appllcatlo 

Tor   reln- 

memJier  ot 

a  bene V fl- 

ed   by    the 

association. 

was 

authority. 

pr 

omlaes  In 

Ti    pactum, 

not     binding 

the     applicant.— Su- 

preme    Lodge 

Nat.     Reserv 

AsB'n    V. 

which  forms  the  baslB  of  the  contract, 
la  properly  executed  the  party  seek- 
IQK  membership  can  take  no  beneflts, 
since   the   minds   of   the   part  lea   con- 


50.  A  member  of  a  fraternal  tnaur- 
ance  organization  is  presumed  to  know 
its  by-laws. — Modern  Woodmei 
America  v.  Owens.  130  S.  W.  868.  Set 
28   Cent.   Dig.   Insurance,   9   1854. 

80.  The  constitution  and  bylawt 
and  the  policy  of  a  fraternal  l>eneni 
association  constitute  the  contra 
between  a  member  and  the  aseoclat1( 
so  far  as  the  insurance  is  concerned, — 
Haywood  v.  Grand  Lodge  of  Texas,  K, 
P.,  138  S.  W.  11B4. 

61.     Under   oonstitutinn    of   a   subor- 
dinate  lodRe   held    that    an    unrecorded 
proceeding     fixing     the     monthly     c 
could   not    be    regarded   as   a  by-lai 
Id.     See     28    Cent.     D\g.     Insuranci 
1854, 

Blk.  The  .constitution  and  by-lawi 
of  a  mutual  benefit  society  are  a  part 
of  the  benefit  contracts  made  with 
Its  members,  who  are  charged  with 
notice  thereof. — United  Modems  v, 
Colllgan.  T7  8.  W.  1032,  34  Tei.  Civ. 
App.    173.  r  _, 
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fieiaries  and  ahsU  govern  and  control  the  agreemeiit  Id  all  respects 
the  same  as  though  such  changes  or  amendments  had  been  made 
prior  to  and  were  in  force  at  the  time  of  the  application  for  mem- 
bership.    (Art.  4834,  Rev.  St.  1914.) 

(B)  Notice  to  Commiuioner  Necessary — Evideiice  of  Adoption 
of  Amendments — Statutory  Provlsioiu. — Every  society  shall  certify 
to  the  commissioner  of  insurance  and  banking  all  amendments  qr  ad- 
ditions to  the  constitution  and  laws  within  ninety  days  after  enact- 
ment and  printed  copies  of  the  constitution  and  laws  as  amend,ed, 
certified  by  the  secretary  or  corresponding  officer  of  the  society  shall 
be  prima  facie  evidence  of  the  legal  adoption.  (Art.  4849,  Rev, 
St.  1914.) 

(0)  Agreement  to  Be  Botuid  by  Subsequent  Amendments. — It 
is  customary  for  associations  to  require  in  their  applications  and 
certificates  that  members  agree  that  the  laws  then  in  force  and  that 
may  thereafter  be  adopted  shall  form  the  basis  of  the  contract." 
Also  the  insured  must  agree  that  his  benefit  shall  not  be  payable 
unless  he  shall  have  complied  with  the  laws  then  in  force  or  that 
may  thereafter  be  adopted."  Therefore  the  insured  is  bound  under 
such  circumstanceB  by  a  subsequent  amendoient  of  the  by-laws  am- 
plifying the  defense  of  suicide.^" 

(D)  Bednction  of  Amount  of  Certificate  and  Limitation  as  to 
Payment  of  Ben^ts. — Where  the  amount  of  a  certificate  was  ma- 
terially reduced  by  a  by-law  and  provided  that  the  face  value 
should  be  paid  as  long  as  the  emergency  fund  had  not  been  ex- 
hausted, the  by-law  was  void  and  the  beneficiary  could  recover 
under  the  original  contract,  the  member  during  her  life  time  hav- 
ing a  right  to  regard  the  by-law  as  a  repudiation  of  the  contract 
that  mlKht  thereafter  be  adopted,  was 


t  Omt.  Mg.  la-  not    precluded 

validity  or  such  araeiMment,  as  ne  was 
not  bound  by  a  law  that  was  not  valid. 

89.  Where  notice  of  a  condition  of  — Bovereig-n  Camp.  Woodmen  of  the 
a  benefit  certificate,  which  was  part  of  World,  v.  Fraley,  E9  S.  W.  906.  Judg- 
the  constitution  wSB  Intended  to  be  ment  affirmed,  69  9.  W.  879. 
Kiven  by  inserting-  It  In  the  cerimcatc,  «*■  Insured,  in  his  application  for 
which  was  not  done,  the  Insured  is  membership  in  a  mutual  benefit  life 
not  chargeable  with  knowledge  on  the  Inaurance  society,  agreed  to  conform 
ground  that  It  was  a  by-law  of  the  to  the  laws,  rules,  and  uaases  of  the 
Insurer,  though  his  application  was  order  then  in  force,  or  which  might 
made  subject  to  the  constitution  and  therafter  be  adopted.  The  by-laws 
by-lawH,  since  the  Insurer  had  assum-  were  thereafter  amended  so  BS  to  de- 
ed the  duty  of  notifying  the  insured  of  crease  the  amount  hie  benefleiary 
the  existence  of  such  provision.  Judg-  would  receive,  and  also  to  decrease 
ment,  59  S.  W.  90E.  aBlrmed. — Bover-  the  amount  of  the  dues,  but  provided 
elgn  Camp  Woodmen  of  the  World,  v,  that  members  admitted  before  a  cer- 
Fraley'69  S.  W.  8T9.  tain   date,   to   which   class  Insured  be- 

ea.   Where  a  beneficial  society  amends  longed,    might,     by    a    declaration    in 

its   beneficiary  certiflcates  by  changing  writing    of    such    election,    remain    un- 

thelr  conditions  so  as  to  render  them  der  the  former  plan.     Insured  did   not 

void  if  insured  committed  suicide  while  make    such    declaration.    Held,    that    he 

either   aone   or   insare   instead   of   only  was  bound  by  the  change,  and  that  his 

while    sane,    as    previoneiy    prescribed.  beneficiary    had    no    such    vested    right 

which    amendment    was    void    because  in  the  certificate  that  It  could  not  be 

mode  outside   the   state   of   Incorpora-  affected   by   the   change. — Duer   v.   Su- 

tion    a  member  accepting  a  certificate  preme      Council,      Order      of      Choim 

before   the   amendment   was    enforced,  FriendB.    6i   8.   W.    109,   «    Tex.    Civ. 

subject   to  all   laws   then   in   force  or  App.  <9». 
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and  treat  it  as  ended,  recovering  the  amount  o£  premiums  paid.^* 

(E)  Effect  in  Oeneral  on  Ezistingf  Members. — Where  a  by-law 
is  passed  requiring  the  members  to  sorrender  their  certificates  and 
receive  new  ones,  payble  to  such  beneficiary  as  may  be  designated 
from  certain  specified  classes,  the  fact  that  the  insurer  receives  the 
premiums  on  the  unsurrendered  policy  afterwards,  waives  nothing 
more  than  the  return  of  the  certificate  and  designation  of  the  bene- 
ficiary,'* Further,  if  there  should  be  no  beneficiary  within  the 
classes  specified  the  insurance  will  on  the  death  of  the  insured 
revert  to  the  association  when  so  provided  in  the  by-laws.'"  A  find- 
ing that  a  member  bad  not  elected  to  accept  the  society's  action 
where  the  latter  had  made  a  new  by-law  reducing  the  value  of 
her  certificate  even  though  she  had  made  payments  was  justified 
where  it  was  shown  that  she  had  made  them  with  the  expectation 

■  that  such  by-law  might  be  repealed."  Where  after  a  new  by-law 
is  made,  members  are  given  the  opportunity  by  acting  before  a 
certain  time,  to  continue  under  the  old  system,  one  who  does  not 
80  act  within  the  time  specified  is  bound  by  the  change  and  his 

,  beneficiary  had  no  such  vested  right  in  the  certificate  that  it  could 
be  affected  by  the  change." 

(F)  Effect  Where  a  New  Charter  Is  Obtained.— It  has  been  held 
that  where  a  society  obtains  a  new  charter  after  a  member  has 
joined  the  rights  under  his  certificate  will  be  governed  by  the  later 
charter."  The  later  charter  would  be  in  the  nature  of  an  amend- 
ment to  the  first  and  as  the  member  in  his  application  agreed  to 
comply  with  future  regulations,  the  change  in  the  rule  for  de- 
termining beneficiaries  under  the  new  charter  was  binding  on  him 
and  his  beneficiary." 

66.  A  beneficial  aBBOCIatlon  Ant  In-  whenever  memberB  taken  over  from 
conmrated  In  Kentucky,  but  later  another  society  were  iwrmltted  to  re- 
abandoned  ItH  charter  and  obtained  a  tain  their  benellt  certlncatee.  or  If  the 
charter  In  Missouri,  and  for  many  rate  of  aBSeaam«nt  paid  by  any  tnttn- 
years  with  the  knowledge  and  reooK-  ber  was  lower  than  the  rate  charsed 
nitloti  at  the  subordinate  lodges  and  by  the  correapondlnK  beneflt  plan  of 
of  deceased,  continued  to  act  under  the  receiving-  society,  the  memberB 
the  later  charter.  Held,  that  the  MlB-  mig-ht  be  reraced  by  the  supreme  ei- 
sourl  charter,  and  the  constitution  and  ecutlve  committee,  such  provision  »u- 
by-1a<vs  enacted  thereunder.  conCiulled  thorlzed  the  executive  committee  to 
In  determining  the  rights  under  de-  re-rate  the  asseagmenta  of  existing 
ceaaed'a  certificate,  though  he  had  members,  and  was  not  limited  to  per- 
Joined  before  the  new  charter  was  oh-  sons  who  should  thereafter  become 
lalned, — Bollman  v.  Supreme  Lodge  members. — Supreme  Ruling  of  Fra- 
Knlchta  of   Honor    B3    S.   W.    722.  ternal  Mystic  Circle  v.  Ericson,   131   S. 

se.  Conceding  that  the  Kentucky  W.  B2.  Reversed.  14S  S.  W.  IBO. 
fharter  and  the  laws  enacted  there-  88.  A  mutual  benefit  society  Insur- 
unrJer  should  control,  the  second  Ing  members  on  the  monthly  assess- 
first  provided  for  amendment,  and  de-  liability  of  139,937.000.  It  had  In  Its 
ceased.  In  bis  application,  agreed  to  treasury  1225,000  applicable  to  the 
comply  with  future  regulations,  a  payment  of  death  losses,  but  up  to 
change  In  the  nile  for  determining  1907  its  membership  had  Incurred  loa- 
beneflclarles  was  binding  on  him  and  ses  exceeding  contributions  by  t6!l.- 
6E1.23.  and  Its  excess  of  llabtlllles  for 
death  and  benellt  claims  over  assess- 
ed to  t33.iee.27,  notwithstanding  the 
'  9  Of  plalntlfl  and  others  In 
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(0)  Where  Amendment  Is  Not  Valid. — A  member  is  not  bound 
by  an  amendment  which  is  void,  because  made  out  of  the  state  of 
incorporation,  even  though  he  had  agreed  to  comply  with  all  future 
regulations.*' 

(H)  Where  By-Law  Shonld  Be  Inserted  in  Oertiflcate.— Neither 
is  a  member  bound  by  a  by-law  which  should  have  been  inserted 
in  his  certificate,  where  the  insurer  had  assumed  the  duty  of  no- 
tifying him  of  its  existence  by  so  doing."' 

(1)  Increase  in  Bate  of  Aaseument. — The  fact  that  a  society 
has  the  right  to  amend  its  constitution  and  by-laws  at  will  and  that 
the  certificate  holder  is  obligated  to  pay  monthly  assessments  as 
levied  does  not  authorize  the  society  to  change  the  terms  of  a 
member's  insurance  contract  by  increasing  the  assessment  rate." 


tils  class  had  been  Increased  from 
t3.3D  a  month  In  189S  to  14.B3  in  18»5. 
and  to  17.35  In  1903,  all  of  wtilch  had 
been  paid  up  to  and  Including  ISOT. 
Held,  Chat  the  t3tS,000  In  the  treasury 

as  to  show  that  the  society  was  in 
inch  a  condition  as  to  render  a  further 
Increase  in  rates  unnecessary  and  un- 
reaso  nabi  e, — Id. 

e».  Where  a  mutual  benefit  certifi- 
cate ivas  ieaued  on  dhndiclon  that  the 
Insured  would  comply  tn  the  future 
with  the  rules  and  regiilationB  then 
Bovernlns  the  society  and  Its  fund,  or 
that  might  thereafter  be  enacted  by 
the  supreme  body  for  that  purpose. 
such  body,  both  under  such  provision 
and  independent  thereof,  was  entitled 
as  against  exietlng  members  to  adopt 
a  new  by-law  providing  for  the  re-rat- 
Ing  of  members  and  the  incraasitig'  of 
the  amount  of  assessments  in  order  to 
enable  it  to  perform  Its  certificate  ob- 
ligations.—Id. 

70.  "Business  methods"  of  a  mu- 
tual beaeflt  society,  aa  to  which  it  is 
authorized  to  adopt  new  by-laws  bind- 
ing on  existing  members.  Includes  the 
fixing  of  proper  assessment  rates  to 
enable  It  to  meet  its  obligations,— Id. 

71.  The  vested  Tights  of  a  member 
o(  a  mutual  benefit  society  are  not  Im- 
paired by  a  by-law  raising  the  assess- 
ment rates  he  is  reQuired  to  pay  In 
the  future  to  enable  the  society  to 
meet  its  obligations  to  himself  and  his 
fellow   members.- — Id. 

70.  Where  a  change  of  rates  of  a 
mutual  benefit  society  imposed  an 
equal  burden  on  all  members  of  plain- 
tlfTs  class,  the  change  waa  not  arbl- 
trary.- Id. 

n.  Facts  held  not  to  show  that  bji 
increase  In  the  rates  of  a  mutual  ben- 
efit society  by  which  a  member.  63 
years  of  age.  was  charged  t!3.1S  a 
month  for  a  policy  of  (3,000  under 
which  he  waa  entitled  to  mortuary, 
sick,  and  old  age  benefits  was  unrea- 
sonable.— Id. 

74.     A     mutual     benefit     association 


certificate  and  application  for  mem- 
bership provided  that  a  member 
should  be  bound  by  the  laws  and  reg- 
ulations of  the  Supreme  Ixidge.  and 
those  thereafter  adopted  by  it.  In- 
sured's assessment  when  he  entered 
was  t3.SB.  but  subsequently  the  Su- 
preme Lodire  raised  Its  rates;  insured's 
rate  being  fixed  at  t*.26.  He  paid  a 
few  of  the  Increased  assessments,  and 
then  defaulted,  was  suspended,  and 
paid  no  subsequent  assessments,  and 
died  five  years  afterwards.  Held,  that 
Insured  was  bound  by  the  Increased 
rate,  and.  not  having  paid  It.  or  even 
the  original  rate,  his  certificate  be- 
came void. — United  Benevolent  Asa'n 
V.  Cass,  119  S.  W.  1!S.  See  28  Cent. 
Dig.  Insurance.  I   18EE. 

78.  Right  of  mutual  benefit  society 
to  amend  Its  constitution  and  by-laws 
at  will  and  the  obligation  of  a  certifi- 
cate holder  to  pay  monthly  assess- 
ments as  levied  held  not  to  authorize 
it  to  obange  the  terms  of  a  member's 
insurance  contract  by  an  Increase  in 
the  assessment  rate.— Supremo  Lodge 
K.   P,   v.   Mima,   187   S.  W.   835. 

7B.  Where  a  member  of  a  mutual 
benefit  Insurance  association  agrees 
in  hia  application  and  certificate  that 
the  laws  then  in  force  or  that  may 
thereafter  he  adopted  shall  form  the 
basis  of  his  contract,  and  that  his  ben- 
efit shall  not  be  payable  unless  he 
ahall  have  compiled  with  the  laws  then 
In  force  or  that  may  thereafter  be 
adopted,  he  Is  bound  by  a  subsequent 
amendment  of  the  by-laws  amplifying 
the  defense  of  suicide, — Eversberg  v. 
Supreme  Tent  Knights  of  Maccabees 
of  the  World,  77  8.  W.  248,  3S  Tex. 
Civ.  App.  &t9. 

Tt.  Where  a  beneficial  aesoclatlon 
Issued  a  certificate  for  15.000  to  a 
member,  and  later  adopted  a  by-law 
providing  that  |2,000  should  be  the 
highest  amount  paid  by  the  order  un- 
der any  benefit  certificate  theretofore 
or  thereafter  issued,  provided  that  the 
face  value  of  the  certificate  should  be 
paid   as   long  as   the  emergency   fund 
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Where  a  constitution  provides  that  if  the  assessment  provided  is 
not  adequate  then  such  a  "further  assessment"  should  be  made  as 
might  be  neeessaiy  to  fully  meet  the  benefits  due,  the  association 
may  require  the  payment  of  such  increased  rate  of  assessment  as 
might  be  necessary  to  meet  the  benefits  due,  as  by  requiring  an 
increased  rate  per  month  by  each  member."  In  a  case  where  the 
insured's  rate  was  raised,  as  the  laws  of  the  lodge  provided  it 
might  be,  and  he  paid  a  few  of  the  assessments,  then  defaulted, 
was  suspended  and  died  >a  number  of  years  later  it  was  held  that 
the  insured  was  boimd  by  the  increased  rate  and  not  having  paid 
either  it  or  the  original  rate  his  certificate  was  void.'* 

Validity  of  C«tiflcat«  in  General. — It  is  the  duty  of  the  applicant 
to  read  over  the  answers  in  the  application  before  signing."' 

In  case  of  failure  to  read  over  such  application  he  is  bound  by 
the  answers  as  written.'^' 

A  benefit  certificate  issued  by  a  mutual  relief  association,  prom- 
ising (o  pay  from  a  fund  raised  for  that  purpose  a  certain  sum 
to  the  husband  of  the  assured  on  her  death,  in  consideration  of  her 
paying  regularly  monthly  installments,  is  a  valid  insurance  policy.'* 


had  not  been  exhausted,  such  by-law 
was  void,  and  ttie  beneflclaiy  could, 
after  the  death  of  the  member,  recover 
under  the  original  contract,  ae  the 
member  during  her  lifetime  had  the 
right  to  regard  the  by-law  as  a  re- 
pudiation of  the  contract,  and  treat  It 
as  needed,  and  recover  the  amount  of 
premluma  paid  by  her. — Supreme 
Council  A.  L.  H.  v.  Batte,  79  S.  W. 
829,  34  Tex.  Civ.  App.  1B«. 

7BL  Where  payments  made  by  a 
member  of  a  bonaflclal  asaoclatlon, 
after  a  virtual  reduction  In  the  value 
of  her  certlflcate  by  a  by-law  of  the 
asaoclatlon,  were  made  with  the  ex- 
pectation that  the  by-law  might  be 
repealed,  a  finding  was  ]u stifled  that 
the  member  had  not  elected  to  accept 
the  association's  action  and  treat  the 
contract  as  still  In  force. — Supreme 
Council  A.  I^  H,  v.Batte,  79  9.  W.  S29, 
St  Tex.  Civ.  App.  156. 

78.  Under  the  constitution  of  a  fra- 
ternal benefit  association  providing 
that  If  the  assessment  provided  for  ia 
Inadequate,  then  "further  aaHeesment" 
should  be  made  (bs  might  be  necessary 
to  fully  meet  the  beneflts  due,  the  as- 
aoelatton  may  require  payment  of  such 
Increased  rate  of  assessment  as  might 
be  necessary  to  meet  the  benedts  due. 
as  by  requiring  an  Increased  rate  pay- 
able per  month  by  each  member. — au- 
preme  L,odge  of  Fraternal  Union  of 
America  v.  Ray.   IBS   S.  W.   48. 

SOl  Where  a  member  of  a  volun- 
tary benevolent  association  holds  a 
ceriincate  payable  to  his  order,  and 
by  laws  subsequently  passed  require 
him  to  surrender  the  certlflcate,  and 
receive    a   new    one.    payable    to    such 


beneficiary  as  he  may  designate  from 
certain  specified  classes,  the  receiving 
of  the  premiums  on  the  unsurrendered 
policy  afterwards  Ib  not  a  waiver  of 
anything  more  than  the  return  of  the 
certlflcate,  and  a  designation  of  the 
beneflclary;  and.  If  there  be  no  bene- 
flclary  within  the  classee  Bpeclfled,  the 
amount  of  the  Insurance  reverts  to 
the  association  at  the  death  of  the 
assured  when  bo  provided  by  the  by- 
laws.—West  v.  Grand  Lodge  of  the  A. 
O.  U.  W.   of  Texaa,  37  S.  W.  968. 


TSS^-TaUdltr  t 

81.  Insured,  while  In  good  health. 
applied  for  Insurance  In  a  benefit  asso- 
ciation, and  paid  the  requisite  amounts 
therefor.  The  application  was  ap- 
proved,   a   certlflcate    Issued,   and    sent 


larlal  fever,  of  which  she  died  the 
neJtt  day.  The  agent  acted  with  full 
knowledge  of  all  the  facts,  and  there 
waa  no  fraud  on  the  part  of  the  In- 
sured or  the  beneflclary.  Held,  that 
the  BSBOclation  was  liable  on  the  cer- 
tificate, though  the  delivery  to  the 
Insured  while  sick  was  contrary  to  Its 
by-laws. — Home  Forum  Ben.  Order  v. 
Varnado,  BE  S.  W.  38*. 

Sa.  A  benefit  certlflcate  Issued  by 
a  mutual  relief  association,  promising 
to  pay  from  a  fund  raised  for  that 
purpose  a  certain  sum  to  the  hus- 
band of  the  assured  on  her  death,  In 
consideration  of  her  paying  regular 
monthly  Installments,  Is  a  valid  Insur- 
ance policy. — Supreme  Council  of 
American    L*glon    of    Honor 


IE   S.  ■ 
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Delivery  and  Acceptance  of  Certiflcate—General  Bnle.— Ordi- 
narily a  certificate  must  be  delivered  to  the  insured  before  it  is 
binding  and  most  constitutions  and  by-laws  contain  this  provision.*' 

Delivery  Where  Applicant  is  Sick  or  Dead. — Where  an  applicant 
has  complied  with  all  the  preliminaries,  had  tendered  the  dues  and 
demanded  his  certificate  but  was  taken  sick  before  delivery  and 
it  was  refused,  it  was  held  that  the  beneficiary  could  recover.**  It 
has  been  held  that  delivery  to  a  beneficiary  after  the  death  of 
insured  does  not  amount  to  a  delivery  to  the  insured  such  that  it 
will  bind  the  association.**  The  clerk  of  a  local  camp  has  no  au- 
thority to  deliver  a  certificate  to  an  applicant  who  is  sick  and  such 
delivery  would  not  be  binding  on  the  society  where  the  applica- 
tion and  by-laws  provide  tl\at  a  certificate  should  not  take  effect 
until  it  was  delivered  to  the  applicant  while  in  good  health.*'  In 
general,  an  asociation  is  liable  on  a  certificate  where  its  agent, 
acting  with  full  knowledge  of  all  the  facts,  delivers  the  certificate 
to  the  insured  while  sick  although  the  same  was  contrary  to  the 
by-laws  of  the  society.*' 

Delivery  Host  Be  Hade  to  Applicant. — ^Delivery  to  the  clerk  of  a 
local  camp  is  held  not  delivery  to  the  member.**  •"  The  clerk  is 
regarded  as  the  agent  of  the  association  and  not  of  the  insured.** 


BBk.     It  IB  the  duty  of  aim  applying 

for  B.  policy,  to  be  IsBUed  by  a.  tn.- 
ternal  Insurer,  to  read  over  tbe  an- 
swera  written  In  tbe  application  before 
alg'nlng.  and.  In  case  of  failure  to  read 
over  Buch  application,  the  applicant  1b 
bound  by  the  answers  as  written. — 
Soverelttn  Camp  W.  O.  "W.  v.  LllUrd. 
17(  S.  W.  fllB. 

7S0 — DallvaTy  and  AooaptaaiM  ot  Oar- 
tUoaM.  (■••  B8  Oimt.  Mr.  Dmiknoa, 
S  IBDS.) 

Sa.  The  constitution  and  by-lawa 
provided  that  liability  to  pay  on  the 
death  ot  a  member  should  not  arise 
unless  tbe  association  had  delivered 
to  bim  his  beneflelary  certldcate.  An 
applicant  had  fuldlled  all  reauli 


uitltUnK   him    t 


t   the 


aaHOCiatlon    had    failed    to    dellvei 
The  applicant  waa  taken  slclc  and  before 

ment,  tendered  It  to  the  aaaoclatlon, 
and  demanded  hla  certincate.  He  was 
sick  at  the  time  and  delivery  of  the 
certlflcate  was  refused.  Held  that  his 
btmeflclary  could  recover  after  his 
death. — Pledger  v.  Sovereign  Camp  W. 
O.  W.,  12  S.  W.  663,  IT  Tei,  Civ.  App. 
18. 

M.  Where  Ibe  by-lawa  of  a  mutual 
benefit  society  provided  that  the  first 
aBseBBment  and  duea  muat  be  paid  by 
the  applicant,  and  forwarded,  together 
with  the  acceptance  of  the  certlflcate, 
to  tbe  soverelsn  clerk.  Immediately 
after  the  delivery  of  the  certificate.  It 
was   not   necessary   to   the  validity   of 


the  certlflcate  that  the  member  should 
have  executed  a  written  acceptance. — 
Sovereign  Camp  Woodmen  of  tbe 
World  V.  Brown.  88  S.  W.  372.  Bee 
Cent.  Dig.  vol.  SS.  cols.  3005.  S008,  I 
ISBe. 

SB.  Where  delivery  of  a  mutual 
benellt  certlflcate  Is  essential  to  com- 
pletion of  the  contract,  no  delay  caus- 
ed by  acta  of  the  Insurer  can  take 
the  place  of  delivery, — Modern  Wood- 
men of  America  v.  Owens.  ISO  S,  W. 
SEg.  See  28  Cent.  Dig.  Insurance,  I 
18GS. 

M.  The  receipt  of  a  beneflt  certlfl- 
cate by  tbe  clerk  of  tbe  local  camp  of 
a  beneflclary  asao elation  was  not  a  de- 
livery to  Insured;  the  clerK  being  an 
agent  of  the  association,  not  of  Insur- 
ed.—Id. 

S7.  Where  an  application  for  a  ben- 
efit certificate,  and  the  by-laws  of  the 
beneflclary  as  hoc  Eat  Ion,  provided  that 
It  should  not  Wko  effect  till  It  was  de- 
livered lo  the  applicant  while  in  good 
bealCh,  and  tbe  clerk  of  the  local  camp 
of  the  association  was  expreesly  pro- 
hibited from  waiving  any  requlremonta 
of  the  by-laws,  he  was  not  only  lustl- 
fled  in  not  delivering  the  certlflcate, 
but  had  no  authority  to  deliver  It  when 
the    applicant    whs    sick    with    typhoid 

have   been   binding.— Id. 

aa.  The  delivery  of  a  beneflt  cer- 
tificate to  the  beneflclary  after  the 
death  of  the  applicant  did  not  amount 
to  a  delivery  to  him  so  as  to  bind  the 
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Delayed  Delivery. — In  a  case  where  the  certificate  was  sent  to 
the  wrong  camp,  and  the  applicant,  after  having  complied  with  all 
the  requirements,  suddenly  died  before  receiving  it,  it  was  held 
that  his  beneficiary  could  recover  even  though  the  laws  of  the 
order  provided  for  personal  delivery  before  liability  should  ac- 
crue." In  another  case  it  was  held  that  no  delay  caused  by  the 
acts  of  the  insurer  can  take  the  place  of  delivery  where  delivery 
is  essential  to  completion  of  the  contract." 

Written  Aooeptance  Not  Necessary  to  Validity. — Even  though 
the  by-laws  provided  that  a  written  acceptance  must  be  forwarded 
with  the  first  assessment  upon  delivery  of  the  certificate,  it  was 
not  necessary  to  the  validity  of  the  certificate  that  the  member 
should  have  executed  a  written  acceptance. " 

Payment  of  Dues — (A)  Acceptance  by  AModation. — ^Where  an 
association  accepts  the  premium  or  dues,  with  knowledge  that  the 
insured  has  died,  the  liability  of  the  insurer  is  established,  even 
though  the  certificate  has  not  been  delivered." 

(B)  Order  Qiven  <m.  Another  for  "Advance  Preminm." — Under 
the  terms  of  the  policy  which  provided  that  the  consideration  was 
the  receipt  of  the  "advance  premium"  and  payment  of  all  bi- 
monthly premiums,  the  "advance  premium"  was  held  to  be  in  the 
nature  of  a  membership  fee,''    "Where  the  premium  is  to  be  paid 

S9.  DecBBsed  made  appHcktlon  to  etc.  The  policy  and  rcgulatlonB  pro- 
Join  the  Woodmen,  complied  with  aU  vlded  for  paymenl  o(  bi-monthly  pre- 
the  requirements,  and  a  certificate  waa  mluma.  graded  according-  to  the  aga 
Issued  by  the  sovereign  camp,  but  of  applicant.  The  policy  and  appllca- 
through  mistake  wbh  Bent  to  the  wrong  t!on  provided  that  no  liability  should 
local  camp,  and  before  the  mistake  was  be  Incurred  until  payment  at  the  ad- 
corrected,  and  the  certlHcate  sent  to  the  vance  premium,  the  approval  of  the 
right  camp  for  delivery,  Insured  was  application,  and  the  delivery  of  tbe 
killed.  He  had  offered  to  pay  the  first  policy.  The  regulations  provided  th»t 
assessment,  which  was  due  when  the  an  "advance  premium"  of  the  same 
certlflcste  was  delivered.  The  appll-  amount  for  all  ag-es  should  be  collect- 
cation  for  membership  and  the  constl-  ed  with  each  application,  and  that  no- 
tutlon  and  laws  of  the  order  provided  bi-monthly  call  should  be  made  on  any 
that  no  liability  for  benetltB  should  member  until  after  the  expiration  of 
accrue  until  the  certificate  was  per-  at  least  106  days  from  date  of  pol- 
Bonally  delivered  to  hlra  and  he  had  ley.  Held,  that  the  "advance  pre- 
paid one  aBsessment.  Held,  that  the  mlum"  Is  of  the  nature  of  a  member- 
be  neflclary  could  recover. — Sovereign  ship  fee,  and  not  a  psyment  In  ad- 
Camp,  Woodmen  of  the  World,  v.  Dees,  vance  to  meet  the  bi-monthly  calls 
100  8.  W.  S68.  See  Z8  Cent.  Dig  Insur-  made  after  expiration  of  105  days. — 
ance.  I  1861.  Smith  v.  Covenant  Mut.  Ben.  Asa'n. 
43  S.  W.  819,  IS  Tex.  Civ.  App.  ESS. 
to.  Delivery  of  a  benefit  certificate  Ba.  where  the  policy  and  by-lawa 
by  the  head  ofBoera  of  the  order  to  the  of  a  mutual  Insurance  comiiany  pro- 
clerk  of  the  local  camp  held  not  a  de-  vide  for  payment  of  an  advance  pre- 
llvery  to  the  member. — McWlUiams  v.  mlum  as  membership  fee,  which  was 
Modern  Woodmen  of  America.  142  S.  given  to  the  soliciting  agent  as  hia 
W.  811.  commission,  an  order  given  on  the 
company  by  an  applicant  for  member- 
•■  (Cm  98  OSBt.  ship  for  the  payment  of  such  premium 
Ifi9.)  to  the  agent  out  of  money  due  the  ap- 
plicant from  the  company  cannot  be 
91.  The  conal deration  for  dues  aa  countermanded  without  withdrawing 
espressed  In  the  policy  was  "the  re-  the  application. — Smith  v.  Covenant 
celpt  of  the  advance  premium,  the  pay-  Mut.  Ben.  Ass'n.  43  9.  W.  819,  16  Tex. 
mont    of    all    bt-monlhly    premiums,"'  Civ.  App.  69B. 
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by  an  order  on  the  insurer  for  money  dae  insured  the  withdrawal 
of  the  order  will  withdraw  the  appli<:ation.'" 

ICinrcipreBeiitation,  Fraud  or  Breach  of  Wuranty— In  General. — 
The  usual  statutory  provisions  in  regard  to  misrepreseBtations  do 
not  apply  to  fraternal  benefit  companies  (Art.  4957,  Rev.  St. 
1914),*'  ""  "*  but  instead  penalties  are  provided  making  it  a  mis- 
demeanor for  an  applicant  or  member  to  make  false  statements  in 
the  application  (Art.  4859a,  Rev.  St.  1914)  willfully  and  knowingly. 

Where  Hisstotement  i>  Unintentional— Good  Faith. — Where  the 
certificate  provided  that  the  answers  in  the  application  and  the 
medical  examiner's  report  were  made  a  part  of  the  certificate  and 
the  applicant  agreed  that  the  answers  in  the  examiner's  report  were 
warranted  to  be  true  and  should  with  the  -  application  form  the 
basis  of  the  contract  and  constitute  a  warranty,  a  misstatement 
in  the  examiner's  report,  although  unintentional,  made  the  cer- 
tificate invalid."  Under  such  conditions  and  circumstances  more 
than  good  faith  was  required  on  the  applicant's  part  in  answeriug 
the  medical  examiner's  questions,"  In  another  case  an  applicant 
stated  that  he  had  never  been  intoxicated  and  that  his  deceased 


9S,  A  wife  made  application  for 
memberBhlp  In  a  beneflt  association, 
and  for  Insurance,  payable  to  her  hus- 
band, and  paid  the  redulslto  amounts 
therefor,  to  be  returned  If  the  applica- 
tion was  rejected.  The  application 
was  approved,  a  beneflt  certlUcate  was 
Issued  and  forwarded,  to  bo  delivered 
on  payment  of  some  additional  dues. 
After  the  certificate  was  Issued,  but 
before  delivery.  Insured  died.  The 
hustund  thereupon  tendered  the  dues 
to  a  local  agent,  who  forwarded  them 
to  the  association,  which  accepted  and 
retained  them  knowing  the  facts. 
Held  sufficient  to  establish  the  liabil- 
ity of  the  SB  a  Delation  .—Home  Forum 
Ben.  Order  of  Illinois  v.  Jones.  IS  S. 
W.    219,   20   Tex.   Civ.   App.   88. 


M.  A  mutual  beneflt  certincate  pro- 
vided thai  the  answers  In  the  applica- 
tion and  the  medical  examiner's  re- 
port were  made  a  part  of  the  certifi- 
cate. At  the  foot  of  the  examiners 
report  Insured  declared  that  the  an- 
swers as  written  were  given  by  her- 
self to  the  medical  examiner,  and  In 
the  body  of  the  report  she  declared 
that  she  agreed  with  the  foregoing 
answers  and  statements,  and  the  an- 
swers to  questions  propounded  to  her 
by  the  medical  examiner  were  war- 
ranted to  he  true,  and  that  such  an- 
swers and  statements,  together  with 
her  application  for  membership,  should 
form  the  basis  of  her  agreement  with 
the  order,  and  constitute  a  warranty. 


Held  that,  where  Insured  misstated 
that  she  was  not  then  pregnant  In  the 
examiner's  report,  the  certificate  was 
Invalid,  though  there  was  no  Inten- 
tional misstatement,  and  both  the  In- 
sured and  the  examining  physician 
were  deceived  as  to  her  condition,  and 
though  she  died  from  other  causes, — 
Supreme  IiOdge  Knights  and  ladles  Of 
Honor  v,  Fayne,  108  S.  W.  IISO,  101 
Tex.  149,  15  L,  R.  A,    (N.  S.)    1277, 

M.  The  constitution  of  a  fraternal 
beneficiary  association  designated  a 
wife,  children,  adopted  children,  pa- 
rents, brothers,  sfsters,  or  other  blood 
relations  or  persons  dependent  on  the 
member  aa  those  who  might  be  named 
as  beneficiaries  In  certificates.  Acts 
2S  Leg,  (Sess.  Acts  lgB9,  p.  19E.  c. 
116)  designates  the  family,  heira, 
blood  relatives,  afflanced  husband  or 
wife,  or  persons  dependent  on  the 
member  at  his  death.  The  constitu- 
tion and  by-laws  further  provided,  and 
the  beneflt  certltlcate  Itself  recited 
that  the  same  was  Issued  subject  to 
all  the  laWB,  rules,  etc..  and  in  con- 
sideration of  the  representations  and 
warranties  In  the  application  and  that, 

the  certmcste  should  be  void.  The  ap- 
plication stated  that  applicant  war- 
ranted all  the  statements  therein  as 
true,  and  that  any  untrue  statement 
should  avoid  the  certlflcate.  Held, 
that  the  representation  that  the  bene- 
flelBry  named  was  a  cou.iln  of  appli- 
cant, whereas  she  was  no  blood  rela- 
tive, rendered  the  certltlrate  void. — 
Gray  V.  Sovereign  Camp  W.  O.  W.,  10* 
S.  W.  176,  47  Tex.  Civ,  App.  809.  S«e 
2i  Cent.  Dig.  Insurance,  11  18G9-186E. 
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maternal  grandmother  was  never  insane.  These  were  held  to  be 
statements  of  opinion  and  where  he  iq  fact  believed  them  iu  good 
faith  their  falsity  would  not  vitiate  the  certificate  warranting  the 
truth  of  the  answera  and  stipulating  that  the  literal  truth  of  each 
shall  be  a  condition  precedent  to  any  contract  issued  on  the  faith 
of  the  answers."*  The  word  "faith"  was  held  to  mean  a  firm  con- 
viction of  the  truth  of  what  is  declared  by  another  by  way  of  tes- 
timony without  other  evidence,*'  In  still  another  ease,  it  was 
held  that  express  waranties  must  be  literally  complied  with  and 
good  faith  in  making  the  answers  is  immaterial."  Where  an  ap- 
plicant stated  in  good  faith  that  he  was  free  of  disease  and  never 
had  had  a  certain  disease,  his  statements  were  true  in  the  sense  in- 
tended by  the  parties,  though  he  died  shortly  thereafter  and  may 
at  the  time  of  his  application  have  had  the  germs  of  the  disease  in 
him.'""  In  a  case  where  the  policy  contained  the  usual  warranty 
that  the  answers  in  the  application  should  be  construed  as  warran- 
ties and  the  policy  should  be  void  if  any  of  the  statements  "upon 
the  faith  of  which  it  was  issued"  should  be  found  untrue,  it  was 
held  that  such  policy  was  not  rendered  void  where  the  insured 
died  subsequently  of  small  pox,  by  reason  of  the  fact  that  he  had 
falsely  stated  that  he  had  not  been  successfully  vaccinated  and 
agreed  to  waive  all  claims  under  the  policy  until  after  he  had  been 
successfully  vaccinated.'" 

Iner's       questions. — Supreme        Lodge 
Knlshts  and  Ladles  of  Honor  v.  Pay- 
ne,   ltd   S.   W.    623.      See   li   Cent.    Dig. 
Insurance,    }i    EBg-659-Ee2-Eee. 
'»e.     Where    anawerB    In    an    spplica- 

beneflt  certlflcate  and  were  eipreaaly 
made  warranties,  the  question  at  good 
faith  In  maklnit  the  answers.  If  they 
were  false.  Is  Immaterial,  since  ex- 
prcHs  warranties  must  be  literally  com- 
piled with. — Modern  Woodmen  of- 
America  v.  Owens,  130  S.  W.  868.  See 
28  Cent.  Dig.  Insurance,  It  lS69-lSlt. 
M.  Acts  19DS,  c.  G9  (Rev.  St.  1895, 
Art  SOSSaa).  protldlnK  that  misrepre- 
sentations shall  not  be  a  defense  to 
an  action  on  an  Insurance  pojtcy  un- 
less they  are  material  to  the  rlak,  or 
actually  contributed  to  the  contlneen- 
cy    or  evSnt    on    which    the   policy    be- 

benedclary    societies. — Id. 

100.  niiere  an  applicant  for  fra- 
ternal benetlt  insurance  In  the  even- 
Inx  after  the  application  had  a  head- 
ac]ie,  and  two  days  later  was  In  bed 
slclc,  and  Ills  sickness  was  afterwards 
dlBgnoaed  as  typhoid  fever,  of  which 
he  died,  his  statements  In  hla  applica- 
tion, made  in  good  faith,  that  he  was 
free  of  disease  and  never  had  typhoid 
fever,  were  true  In  the  sense  Intended 
by  (he  parties,  though  the  germs  of  the 
disease  may^then  have  been  In. his  sys- 
process  of  development. — 


t  the  applicant  for 
insurance  that  he  had  never  been  In- 
toxicated and  that  fats  deceased  ma- 
ternal grandmother  was  never  Insane 
are  statements  of  opinion,  and,  where 
the  applicant  in  good  faith  believes 
them,  their  falsity  will  not  vitiate  t 
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e  a  condition  precedent 
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of   the 

a:  the  word   "faith"   me» 
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timony   without   other   evidence 
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Modern   Woodmen   of   A 

118  a 

97. 

A   life   policy   containing 
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t  the  foregoing 

»  quesllons  propounded    to  her 
medical    examiner    were    war- 


clai 


miner 


riedicB 


medical  examiner'a  certificate  were 
as  given  by  her,  followed  by  the  words 
-and  that  I  have  not  made  any  mis- 
statements   or    concealed   any    facts    In 

lion,  family  history,  or  age."  Held, 
that  [he  quoted  language  did  not  qual- 
ity the  language  preceding  It  so  as  to 
require  only  good  faith  on  Insured's 
part  In   answering  the  medical   exam- 


Id. 
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MurepresentatioQ  as  to  Beneficiary. — Where  the  constitution  pro- 
vided that  among  other  persons  blood  relatives  could  be  bene- 
ficiaries, the  statute  making  the  sajne  provision,  and  the  constitu- 
tion, by-laws  and  the  policy  recited  that  the  certificate  was  issued 
subject  to  all  the  laws  and  rules  of  the  society  and  in  consideration 
of  the  warranties  and  representations  in  the  application,  that  the 
insured  warranted  the  statements  therein  as  true  and  any  untrue 
statement  should  avoid  the  contract,  it  was  held  that  the  represen- 
tation that  the  beneficiary  named  was  a  cousin  of  applicant,  where- 
as she  was  no  blood  relative,  rendered  the  certificate  void,*' 

BBsrepresentation  as  to  Oood  Health. — In  a  case  where  the  ap- 
plicant warranted  that  she  was  in  good  health,  such  statements 
upon  being  found  to  be  false,  precluded  recovery  by  the  benefic- 
iary."* An  applicant's  answer  that  he  had  never  had  any  serious 
illness  would  be  considered  as  a  mere  expression  of  opinion,  which 
will  not  avoid  the  policy,  though  untrue,  unless  lie  knew  of  its 
falsity."*  Where  the  insured  did  not  make  the  statement  as  to  her 
good  health  personally  hut  it  was  inserted  by  her  father  who  was 
the  beneficiary  and  the  agent  of  insurer  and  it  was  not  shown  that 
the  insured  knew  that  such  a  statement  was  in  the  application,  it 
was,  as  to  insured,  but  the  expression  of  an  opinion  and  its  falsity 
would  not  necessarily  defeat  recovery  on  the  eertifieate.'"* 

Breach  of  Warranty  Before  Delivery  of  Certificate— As  to  Oood 
Health. — A  good  health  warranty  is  a  continuing  one  up  to  the  time 
of  the  consummation  of  the  contract  and  one  who  became  slek  and 
died  before  the  delivery  of  the  certificate  breached  the  warranty 
so  that  the  contract  never  took  effect.""  ^"^ 

Frand  of  Physiciatl. — ^A  physician  who  corrected  an  application 

101.     Where  an  applicant  for  a  bene-  beneflt  certificate  was  returned  for  For- 

nt  certificate  within  the  time  when  the  rectlon  aa  to  a  m»tter  of  family  hla- 

contract  would  have  been  consummat-  tory.  and   the  applicant  was   then  alck 

ed  had  the  matter  been  handled  with  with   typhoid   fever   to   the   knowledite 

the  utmost  dispatch  became  alck  with  of  the  examining  physician,  It  the  date 

typhoid    fever,    of    which    he    died,    hla  of   the   correction    be    reg-arded   as    the 

contract    never    took    effect,    hie    war-  date  of  the  policy,  an  answer  that  the 

ranty  that  he  was  In   Rood  health  be-  applicant  was  not  sick,  the  certlflcate 

Iner  a  continuing  one  up  to  the  time  of  of  the  physician  that  the  answers  were 

consummation    of    the    contract,    or    at  true,  and  his  approval   of  the  appllca- 

least   to   the  time   when  U   could  have  tlori   were   a  fraud   on    the  association, 

been   consummated.— Id.  not    within     the    actual     or    apparent 

10^     WTiere     an     application     for     a  authority  of  the   physician. ^Id. 

benefit  certificate  was  made  a  part  of  104.    When  a  daughter  did  not  per- 

the  certlncate,  and  the  answers  of  the  sonally  make  the  statemcnl  as  to  Rood 

applicant  and   the  by-laws  of  the  asBO'  health    In   an    application    for  a   certin- 

clation  were  made  warranties,  a  atate-  cate  of  life  Inauranoe  which  was  Issued 

ment   that  the  applicant  did  not  have  on  her  life,  but  It  was  printed     In  an 

typhoid   fever  was   a   continuing  war-  application    prepared    by    her    father, 

ranty  up  to  the  consummation  of  the  who  was  the  beneficiary,  and  the  agent 

contract,    which    In    no    event   could    be  of  the  Insurance  order,  and  It  was  not 

re>rarded  as  taking  place  before  the  ap-  shown    [hat    the    daughter    knew    that 

proval     of    the    application,    at    which  such  statement  was  In  the  application, 

time,    without    the    knowledge    of    the  It  was.  as  to  plaintiff,  but  the  expres- 

asBOClatlon.    he   was  sick  with    typhoid  slon     of    an    opinion,    and     lU    falsity 

fever,  of  which  he  died  In  a  few  days.  would   not   necessarily  defeat  recovery 

— Id.  on   the   certificate. — Home   Circle   Soc, 


Where    an     application    (or     a       No.   2,  v.  Sfaelton,   8E  S.  W.  3S0.  ■ 
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at  a  time  when  the  applicant  was  sick  with  typhoid  fever,  stating 
that  the  applicant  was  not  sick,  adding  to  such  application  his 
certificate  that  the  answers  therein  were  true,  commits  a  fraud  on 
the  association  not  within  the  actual  or  apparent  authority  of  a 
physician."" 

Breach  of  Warrant;  in  Oenwal. — Answers  are  regarded  as  war- 
ranties of  an  insured  where  in  his  medical  examination,  which  is  a 
part  of  his  application,  he  warrants  and  guarantees  them  to  be 
true  and  agrees  that  if  they  are  untrue  the  policy  will  be  avoided.^'* 
The  following  additional  kinds  of  misrepresentation  and  breach  of 
warranty  have  been  passed  on:  As  to  being  under  the  care  of  a 
physician ;"'  as  to  the  use  of  intoxicating  liquors  ;"*  hospital  surg- 


lOB.  Where  Ineured  In  her  medical 
examination  stated  that  she  had  had 
two  mlacarrlBsea.  proof  that  she  had 
had  two  abortions  did  not  show  a 
breach  ot  warranty. — Royal  NelghborB 
of  America  v.  Bratcher,  Itl  S.  W.  B8G. 
See  28  Cent.  Dig-  Insurance.  ))  1SG9- 
ISfiS. 

loe.  Proof  that  Insured  had  been 
treated  for  headache  three  years  prior 
to  the  Issuance  of  her  policy,  ahe  hav- 
Itik  stated  that  she  had  had  no  Illness 
(or  seven  years,  was  not  necessarily 
a  defense:  the  Jury  helng  authorised 
to  find  that  it  was  not  material  to  the 
risk  under  Acta  3lBt  L.eg.  (2d  Extra 
SesB.)    ch.    22. — Id. 

107.  Where  Insured.  In  his  medical 
examination  accompanylnK  an  applica- 
tion for  a  policy  of  Insurance,  war- 
ranted that  he  had  not  been  under  the 
care  of  a  physician  within  five  years, 
appeared   that  within   that  tin 


had 


phyal. 


trly 


lonths  for  „   

lated  eyelids,  the  policy  was  void, — 
Brock  V.  United  Moderns,  81  B.  W,  340, 
36  Tex.  Civ,  App.   12. 

lOe.  Where  insured  warranted  and 
guaranteed  his  answers  to  questions 
In  his  medical  examination,  which  was 
a  part  of  his  application  for  an  In- 
Burance  policy,  to  be  true,  and  agreed 
that  if  they  were  untrue  the  same 
should  avoid  the  policy,  hfs  answers 
to  such  questions  were  warranties. — 
Brock  V.  United  Moderns,  Si  S,  W.  S40, 
SB  Tex,  Civ.  App.   12. 

109.  Deceased.  In  an  application  for 
a  iienellt  certlflcale,  warranted  that  all 
qtlestlons  were  truthfully  and  com- 
pletely  answered. 


what  ( 


e  the  kind  a 


;   llq- 


led    thai    he    i 


the 


which  he  u 


d  ther 


that  the  Insurer  was  not  misled  by 
such  answers,  though  Insured  was  not 
a  total  abstainer. — Endowment  Rank 
Supreme  Lodse  K.  P.  v.  Townsend.  SS 
8,   W,    220,    3«   Tox.    Civ.   App.   6B1. 

110.  Acts  1903,  p.  94.  ch.  69  <Rev. 
St.  ISflE,  Art.  30Seaa),  declares  that 
any  provision  In  an  Insurance  policy 
contracted  for  In  Teias  that  the  an- 
swers or  statements  In  the  appllcallon. 
If  false,  shall  render  the  policy  void 
or  voidable,  shall  not  constitute  a  de- 
fense unless  shown  to  have  been  ma- 
terial to  the  risk.  Such  provision  nas 
an  amendment  to  Rev.  St.  1£9G,  tit.  SS, 
smbodyins  the  law  of  Insurance,  and 
was  added  to  chapter  1,  w'''ch  treats 
of  life  and  accident  Insurance  com- 
panies, their  contracts,  and  policies. 
Held,  that  such  provision  was  an  'In- 
surance law,"  within  I>W8  ]8»t.  p.  I9G. 
ch.  lis.  I  1,  relatlns  to  fraternal  as- 
sociations, and  providing  that  ther 
shall  not  be  subject  to  the  Insurance 
laws  of  the  state  unless  expressly 
designated  therein. — Modern  Order  ot 
Praetorians  v.  Hollmlg,  101  S.  W.  ITS. 
See    28    Cent.    Dig.    Insurance,    II18G9- 


1866. 
111. 


1903, 


Islon 


ted    for   In    Tex 


,     94.   oh.    B9    {Rev. 

SOBSaa),   deelarlnt,'   that 


I   that   the  s 


In  the  applica- 
tion. If  false,  shall  render  the  policy 
void  or  voidable,  shall  not  constltuts 
a  defense  unless  shown  to  he  material 
to  the  risk.  Is  applicable  to  fraternal 
societies,  as  well  as  associations  con- 
ducting an  ordinary  life  Insurance  bus- 
iness,—Modern  Order  of  PrsetorlanB 
V,  Hollmlg,  103  S.  W.  4T4,  judgment 
reversed  on  rehearing.  lOE  S.  W,  S46. 


lis. 


of  a 


lary  association  falsely  warranted  In 
his  application  for  membership  that  he 
had  not  consulted  with  or  been  treated 
by  a  physician,  there  can  be  no  re- 
covery egalnsl  the  association,  since 
Acts  1903,  p.  94,  ch.  69  (Rev..  St,  I8BG. 
Art.   309<aB),  providing  that  any  pro- 
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ieal  operations;"'  hereditary  disease ;"'  rejection  by  another  or- 
der;'" ""  B8  to  having  had  the  piles  ;*^'  and  as  to  having  had  an 
abortion.'" 

HisrepremntaticHis  "Material  to  the  Sisk." — Under  the  law  as  it 
now  exists,  the  old  provision  that  a  misrepresentation  shall  not 
constitute  a  defense  unless  material  to  the  risk,  does  not  apply 
and  the  following  cases  will  be  valuable  only  in  a  general  way : 
As  to  being  treated  by  k  physician;"*  as  to  past  illness;"'  "' 
diseases  of  genital  organs,  dysentery  and  surgical  operations."^ 
The  phrase  "material  to  the  risk"  was  held  to  mean  any  fact  con- 
cerning the  health,  condition  or  physical  history  of  the  applicant 
which  would  naturally  have  influenced  the  insurer  in  determining 
whether  to  issue  the  certificate."' 


vision  In  an  Inauranco  policy  that  state- 
ments made  In  Che  application.  If  false. 
Shall  render  the  contract  void,  sball 
be  of  no  effect  unless  the  misrepre- 
sentations are  shown  to  be  material 
to  the  risk,  etc.,  does  not  apply  to  bene- 
flclBJ-y  asHoclatlonB.  Judgment.  1D3 
B.  W.  174,  reversed  on  rehearing. — 
Modern  Order  of  Praetorians  v.  Holl- 
mlB.  lOB  S.  W.   SIS. 

113.  "Material  to  the  risk,"  as  used 
In  Rev.  St.  1911,  Art.  4831.  means  any 
fact  concerning  the  health,  condition, 
or  phy-Hlcal  history  of  the  applicant 
which  would  naturally  have  Influenced 
r  In  determining 


794. 

114.  False  statement  a  by  the  ap- 
plicant for  mutual  benefit  Insurance 
as  to  the  condition  of  her  heaJtti 
held,  under  the  provisions  of  the  ap- 
plication and  certificate,  to  have  been 
warranties  and  to  preclude  recovery 
by  the  beneficiary. — The  Homesteaders 
V.  BrlggB.  IBfl  S.  W.  BB. 

116.  A  negative  answer  to  a  ques- 
tion asked  Insured.  "Have  you  ever 
had  a  surgical  operation  performed  or 
received  treatment  In  a  hospital,  san- 
itarium, retreat,  or  any  public  or  priv- 
ate Institution  for  the  treatment  Of 
physical  or  mental  disease?"  was  not 
made  false  by  proof  that  Insured  had 
been  operated  on  by  a  physician  by 
surgical  Inatruments  at  her  home. — 
Ladles  of  Maccabees  of  the  World  v. 
Kendrlcli.  16K  a.  W.  llO,  See  28  Cent, 
Die-   Insurance,    II    18&9-ia«5, 

110.     The  applicant's  answer  that  he 


r  had  a 


B  ninf 
s  a  mere  expreaslon  of 
opinion,  which  will  not  avoid  the  pol- 
icy, though  untrue,  unless  he  knew  of 
Its  falsity. — Supreme  Ruling  of  the 
Fraternal  Mystic  Circle  v.  Crawford, 
75  S.  W.  S44. 


peach  the  truth  of  a  statement  made 
by  assured  In  her  medical  examination, 
that  none  of  her  relatives  were  ever 
"amicted"    with    any    hereditary    dla- 


eaae.  The  testimony  of  two  physlcans, 
that  the  remote  cause  of  the  death  of 
the  mother  of  assured  was  consump- 
tion, to  which.  In  their  opinion,  she 
Inherited  a  predisposition,  was  square- 
ly contradicted  by  the  grandmother 
and  another  relative  of  assured,  who 
swore  that  no  branch  of  the  family 
Inherited  any  hereditary  disease.  A 
physician  testified  that  he  attended  the 
mother  of  aasured  shortly  before  her 
death,  and  that  there  was  no  aymp- 
toms  of  consumption.  Held,  that  the 
evidence  was  sufficient  to  support  the 
llnding  that  the  statement  of  assured 
was  true. — Supreme  Council  of  Ameri- 
can Legion  of  Honor  v.  Larmour.  H 
8.  W.  83  S. 

118.  Under  Acts  31st  Leg.  ISI  Called 
Bess.,  ch.  3E,  I  8,  as  amended  by  Acts 
31st  Leg.  Zd  Called  Sess.  Ch.  22.  I  1, 
referring  to  fraternal  Insurance  held, 
that  questions  whether  the  applicant 
had  ever  had  certain  diseases  were 
material,  and  a  false  representation 
would  avoid  the  policy. — United  Benev. 
Asa'n  v.  Baker,  141  8.  W.  B41.  See 
Cent.   Dig.   Insurance.   1    18B9. 

lis.  An  answer  made  to  a  question 
In  an  application  for  life  Insurance 
held  not  to  avoid  the  policy.— Supreme 
Lodge  of  the  Fraternal  Brotherhood  v. 
Jones,  148  S.  W.  24T. 

IM.  An  applicant's  failure  to  dis- 
close facts  tending  to  show  a  rejec- 
tion by  another  order  held  not  to  In- 
validate  his  benefit   cerlincate.— Id. 

lai.  A  finding  that  Insured  had  an 
ulcer  of  the  rectum  held  not  necesHar. 
Ily  inconsistent  with  his  represerfta- 
tlons  In  his  application  as  to  having 
had  the  piles.— Knights  of  Maccabees 
of  the  World  v.  Hunter,  14S  S.  W.  3EB. 
67  Tei.  av.  App.   IIB. 

laa.  False  statements  that  one  had 
never  had  dysentery  or  any  disease  of 
the  genital  organs  or  undergone  a 
surgical  operation  are  material  to  the 
risk,  withtn  Acts  31st  Leg.  (Ist  Extra 
Sees.)  ch.  36. — Supreme  Ruling  of  Fra- 
ternal Mystic  Circle  v.  Hansen,  161 
S.  W.  64.  See  28  Cent.  Dig.  Inaurance, 
ft   1869-1865. 
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Persons  HaUng  Take  BepresentationB  Onilty  of  Hudemeanor. — 

any  person  making  a  false  statement,  knowingly  or  willfully,  with 
reference  to  an  application  for  membership  or  for  the  purpose  of 
obtaining  money  or  benefit  from  a  society  doing  business  under  this 
act  ie  guilty  of  a  misdemeanor  and  can  be  punished  by  a  fine  or 
imprisonment.     (Art.  4859a,  Rev.  St.  1914.) 

Ibtoi^el  (ff  Waiver  as  to  Defects  or  Objections— (A)  Waiver  of 
Kequiremeat  as  to  Good  Health  of  Applicant. — Such  a  waiver  may 
be  established  by  showing  that  the  insurer  customarily  and  know- 
ingly accepted  persons  not  in  good  health.'^'  In  such  a  case  it  was 
competent  for  plaintiff  to  show  that  the  agent  of  insurer  prepared 
the  application  that  the  facts  were  truthfully  stated  to  him,  that 
plaintiff  could  neither  read  nor  write  and  did  not  know  that  the 
application  contained  the  statement  that  the  applicant  was  in  good 
health  or  that  the  health  of  the  applicant  was  material."^  It  has 
been  held  that  the  clerk  of  a  local  camp  who  had  discretion  to 
withhold  the  certificate  during  the  sickness  of  the  insured  and  who 
represented  that  he  had  authority  to  deliver  it  to  the  mother  of 
insured,  who  had  no  notice  of  the  association's  by-laws  or  regula- 
tions, had  authority  to  waive  the  provision  in  the  certificate  that 
liability  should  not  accrue  until  the  certificate  had  been  delivered 
to  insured  and  while  in  good  health.''" 


ISa.  Where  It  appeared  that  Insured 
had  only  been  given  electric  treatment 
for  B  Btirr  back,  a  denial  that  he  had 
been  treated  by  a  physician  far  any 
dlaease  within  Ave  years  held  not  a 
repreeentallon  material  to  the  risk 
within  Rev.  Civ.  St.  1911.  Art.  4SS4.— 
National  Council  of  the  Knighta  and 
Ladles  of  Security  v.  Sealey.  1S2  S.  W. 
4G5.  See  28  Cent.  Dig.  Insurance,  I 
1859. 

134.     Where    a    life 


tlie 
(alned    In 


the 


to     I 


ippllc! 


poses  of  the  application,  and  that  ttie 
policy  should  be  void  If  any  of  the 
atatements  "Upon  Che  faith  of  which 
It    was    Issued"    should    be    found    un- 

death    by   smaUpox,    was    not    rendered 

void  by  reason  of  the  fact  that  assur- 
ed falsely  stated  that  he  had  not  been 

waive  all  claims  under  the  policy  11 
death  resulted  from  amallpox  until 
after  he  had  been  succeesfully  vacci- 
nated.— Sovereign  Camp  Woodmen  of 
the  W^orld  V.  Gray,  H  8.  W.  SOi,  28 
Tex.   CIv.   App.   4S7. 

784 — Satoppal  or  WalTar  aa  to  IMfaoW 
or  ObJautiODa.  (Saa  aS  Cant.  Wg.  In. 
nnuua,   St   1837,   ISM.ISOS.) 

laS.  The  clerk  of  a  local  camp  of  n 
mutual  benefit  aaocletlon.  (o  whom  a 
benefit  cert  Ideate  waa  Intrusted  for  de- 


livery, who  had  a  discretion   to   with- 
hold  the  benefit  certlttcate  during  the 
sichnesB     of     the     Inaured.    and     who 
represented   that   he   had   authority   to 
deliver    It    to    the    mother    of    (he    In- 
sured,  who   had   no   notice   of   the  aa- 
Boclation's  by-laws  or  regulations,  had 
authority   to   waive   a  provision   In   the 
benefit  certificate,  and  In  the  constitu- 
tion   and    by-laWH    of    the    asBoclatlon, 
that    no   liability   should    begin    on   the 
ley   provided      certificate  until  delivered  to  the  Inaur- 
esclons    con-       ed  In  person  and  while  In  good  health. 
1    should    be       — Sovereign    Camp    Woodmen    of    the 
for    the    Dur-        World   v^  Carrlngton,   90  S.  W.   9J1. 

a  medical  examiner 


In    ■ 


-Hint 


.    the    1 


plication  for  a  policy  to  I 
a  fraternal  Insurer  held  not  to  estop 
the  Insurer  from  relying  on  the  falsity 
of  such  representation  to  avoid  the  in- 
surance.— Sovereign  Camp  Woodmen  of 
the  World  v.  Llllard,  174  S.  W.  619. 

137.  In  an  action  on  a  benefit  cer- 
tificate, a  waiver  of  the  requirement 
that  the  applicant  must  be  In  good 
health  may  be  eBtabllshed  by  showing 
that  11  customarily  and  knowingly  ac- 
cepted persons  not  In  good  health. — 
Home  Circle  Soc.   No.    2  v.   Shelton,   81 


128.  In  an  action  o 
life  insurance.  Issued  by  a  fraternal 
mutual  order,  of  which  plaintiff  and 
hiB  deceased  were  both  members, 
it  was  compeleni  for  plaintiff  to 
show,  It  pleaded,  chat  defendant's 
agent    prepared    the   application:    that 
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(B)  Waiver  of  Payment  of  First  PreBunm.— The  payment  of  the 
first  premium  sb  a  condition  precedent  to  the  taking  effect  of  the  cer- 
tificate, whether  the  condition  ia  express  or  implied,  may  be  wholly 
waived  by  the  insurer  or  its  authorized  agent."*  It  may  be  waived 
by  an  agreement  that  the  premium  or  a  part  thereof  may  be  paid  ' 
at  a  future  date  by  the  taking  of  a  due-bill  or  note  therefor,  by 
the  unconditional  delivery  of  the  certificate  to  the  insured  without 
prepayment  of  the  premium,  or  by  refusing  a  aufScient  tender  of 
the  amount  thereof.'"  It  was  held  that  the  condition  requiring 
payment  of  the  first  premium  while  insured  was  in  good  health 
as  a  condition  to  the  commencement  of  the  risk  was  waived  where  a 
cheek  for  such  payment  was  turned  down,  unknown  to  the  insured, 
and  where  the  agent  of  insurer  accepted  the  payment  o£  the  next 
premium,  demanding  from  a  brother  of  insured  payment  of  the 
first  premium."'  In  this  ease  the  insured  was  led  by  the  silence 
of  the  company  to  believe  that  the  policy  was  in  full  force  and 
effect,'" 


vrlte. 


gsc. 

130.     That   Che  c 


a  CD  II  cation  contained  ..... 
:  that  the  applicant  was  In  good 
lealth.  or  know  that  the  health  of  the 
appUcant  was  material.— Home  Circle 
Soc.  No.  Z  V.  Shelton.  SB  S.  W.  SZO. 
ll>.  Where  the  by-laws  of  an  In- 
nce  order  provided  that  the  certlll' 
should  be  kept  by  the  asaoclatlon, 
:he  failure  of  the  order  to  surrender  a 
certtflcate  to  the  t>enencfary  on  the 
death  of  the  member  did  not  operate  aa 
a  waiver  of  objections  to  liability  on 
:be  cert  1  Heal e.  especially  where  the 
"  for  the  beneficiary  was  ftiven 
:be  rlg'ht  to  Inspect  the  certineate  at 
my  time. — Knights  of  Maccabees  of 
World  V.  Hunter,  132  3,  W,  IK. 
See    28    Cent.    T>ig.    Insurance,    II    1B3T. 


mittee  on  claims 
n  insurance  order  rejected  a  claim 
1  certlflcate  and  then  referred  It  to 
hoard  of  trusteee  who  rejected  It 
without  a  hearing-  did  not  operate  as 
a  waiver  of  objections  to  the  certifi- 
cate, though  It  was  the  practice  of  the 
order  In  passlnit  on  contested  claims 
;o  give  notice  that  the  claim  was  dla- 
ipproved  and  then  to  await  the  action 
if  claimant  In  adducing  proof  before 
he  board  of  trustees,  especially  where 
beneficiary  brought  suit  on  the 
1  In  less  than  90  days.— Id. 
1,  Where  a  member  of  a  mutual 
leneflt  assoclBtlon  on  Its  change  from 
he  assessment  to  the  monthly  payment 
plan  surrendered  his  certificate  for  an- 
other and  made  payments  under  the 
new  plan,  he  thereby  consented  to  the 
change. — Supreme  Ruling  of  Fraternal 
Mystic  Circle  v.  ErlCBon,  ISl  S.  W.  92. 
Revereed.  148  6.  W.  ItO, 

laSL     A  fraternal  Insurance  company 


held  estopped  to  assert  that  an  answer 
of  an  applicant  Incorrectly  transcribed 
know  that        by   Its    medical    examiner    was   false. — 
Supreme  L^dge  of  the  Fraternal  Broth- 
Jones.  US  S.  W.  B4T.     See  2i 


Cent.  Dig. 

ISa,  Payment  of  the  flrat  premium 
aa  a  condition  precedent  to  the  taking 
affect  of  a  benefit  certificate,  whether 
the  condition  Is  express  or  Implied, 
may  be  wholly  waived  by  the  insurer 
or  Its  authorized  agent. — Supremo 
Lodge  United  Benevolent  Ass'n  v.  Law- 
Son.  133  S.  W.  90T. 

184.  A  condition  of  a  benefit  certin- 
eate requiring  payment  of  the  first 
premium  before  the  cotilract  becomes 
effective  Is  waived  by  an  express  agree- 
ment between  Insured  and  the  Insur- 
er's agent  having  authority,  expreas 
or  Implied,  to  bind  the  Insurer,  that 
the  premium  or  a  part  thereof  may  be 
paid  at  a  future  date  by  the  taking  of 
a  duebtll  or  note  therefor,  by  the  un- 
conditional delivery  of  the  certificate 
to  the  Insured  without  prepayment  of 
the  premium,  or  by  refusing  a,  suf- 
ficient tender  of  the  amount  thereof. 
—Id. 

13S.  When  Insured's  certificate  In 
defendant  society  was  ready  tor  de- 
livery In  April,  1909.  the  secretary  of 
the  local  lodge  accepted  a  check  of  In' 
sured's  employer  In  payment  of  the 
first  asaesament  for  that  month.  Issued 
the  proper  receipt  therefor,  and  de- 
livered the  certificate.  The  amount  of 
the  premium  was  deducted  from  In- 
sured's wages  by  the  employer,  but  de- 
fendant claimed  that  the  check,  when 
presented  for  payment,  was  refused. 
The  secretary  thereafter  accepted  pay- 
ment of  the  May  assessment,  demand- 
ing of  Insured's  brother  payment  ot 
the  April  assessment  covered  by  the 
check.     Insured   had  no  knowledge   of 
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Eatoppel  Where  Fftlse  Answers  Have  Been  Issorted  by  Medical 

Examiner,— Where  a  medical  examiner  incorrectly  transcribed  an 
answer  of  applicant  the  insurer  was  estopped  to  assert  its  filsity."^ 
In  another  case,  however,  the  insurer  was  not  estopped  from  rely- 
ing on  the  falsity  of  a  representation  inserted  by  the  medical  ex- 
■  aminer.'" 

Wliat  Will  Not  Operate  as  a  Waiver.— Where  the  by-laws  of  an 
order  provided  that  the  certificate  should  be  kept  by  the  associa- 
tion, the  failure  of  the  order  to  surrender  a  certificate  on  the  death 
of  the  member,  did  not  operate  as  a  waiver  of  objeetions  to  lia- 
bility on  the  certificate,  especially  where  the  attorneys  for  the 
beneficiary  were  given  a  right  to  inspect  it  at  any  time."'  Neither 
will  a  rejection  of  a  claim  by  a  committee  on  claims  and  board  of 
trustees  without  a  hearing  operate  as  a  waiver  of  objections,  though 
it  was  the  practice  in  passing  on  contested  claims  to  give  notice 
that  the  claim  was  disapproved  and  then  to  await  the  action  of 
claimant  in  adducing  proof  before  the  trustees,  especially  where 
the  beneficiary  brought  suit  on  the  claim  in  less  than  ninety  days.'*" 

Estoppel  by  Payment  of  Premiunu.— Where  certain  fees  and  dues 
were  collected  by  an  organizer  the  company  was  not  estopped 
thereby  to  deny  that  decedent  was  a  member.'*^ 

Who  May  Not  Waive.— A  deputy  head  consul  was  held  without 
power  to  waive  a  by-law  requiring  adoption  as  a  condition  to  mem- 
bership."' 

Oonstmction  and  Operation  in  Qeneral — ^What  Oomtitates  the 
Oontract  of  InBtirance. — The  application,  certificate  and  the  by- 
laws, with  amendments,  were  held  to  constitute  the  contract  of  in- 
surance."* 

General  Rules  of  Construction. — The  general  rule  is,  as  with 
other  forms  of  insurance,  that  the  certificate  will  be  strictly  con- 
strued against  the  insurer  and  liberally  in  favor  of  insured;  anH 

the  failure  of  Ws  employer  to  pay  the  lea,  142  a.  W.  841.  See  18  Cent.  Dig-, 
check,  and  at  no  time  before  Mb  death  Inaurance,  H  183T,  188S. 
had  he  informallon  of  any  fact  which  137.  Collection  of  certain  fees  and 
would  Invalidate  his  certldcate,  but  dues  by  bji  organizer  of  a  mutual  ben- 
by  the  silence  of  defendant  and  Its  eflt  society  held  not  to  estop  the  so- 
offlcera  he  was  Induced  to  believe  that  clety  to  deny  that  decedent  was  a  mem. 
hia  certificate  was  In  full  force,  and  her, — Id. 
relied  on  such  belief.  Neither  the  ap- 
plication nor  the  certificate  nor  de-  786 — Ooartrnottoa  and  Opsratloii  la 
fendant's  charter  or  by-laws  contained  Oneral.  (Mm  S8  Cmt.  Mf.  Jnma. 
any  provision  denying  to  the  secretary  kbo^  H  ia70-ie7a.) 
of  the  local  lodge  authority  to  waive  13B.  A  comma  will  not  be  supplied 
payment  of  the  first  premium.  Held,  by  conetrucllon  after  the  word  "per- 
that  the  condition  requiring  payment  formed"  In  order  to  make  false  a  neg- 
of  the  first  premium  while  Insured  ative  anewer  to  a  question  asked  In- 
was  In  good  health  ss  a  condition  to  eured.  "Have  you  ever  had  a  surgical 
the  commencement  of  the  risk  was  operation  performed  or  received  treat- 
Waived. — Id,  ment  In  a  hospital  *  *  *  or  any 
public  or  private  institution  for  the 
ISfl.  A  deputy  head  consul  of  a  mut-  treatment  of  ■  *  *  disease?"  where 
ual  benefit  society  held  without  power  the  proof  showed  that  Insured  had  been 
to  waive  a  by-law  requiring  adaption  operated  on  at  her  home. — ladles  of 
as  a  condition  to  membership, — Mc-  Maccabees  of  the  World  v.  Kendrlck, 
Williams  v.  Modern  Woodmen  of  Amer  1SB   S.   W.   110. 
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where  the  words  admit  of  two  eonBtnictions,  the  one  most  favor- 
able to  the  insured  will  be  adopted.""  Further,  the  language  of 
the  certificate  must  be  construed  according  to  the  intent  of  the 
parties,  derived  from  the  words  used,  the  subject  matter  to  which 
they  relate  and  the  matters  naturally  incident  thereto."'  For- 
feitures are  not  favored  by  the  law  and  language  of  a  certificate 
fairly  susceptible  of  an  interpretation  preventing  a  forfeiture  will 
be  80  construed."^  Therefore,  a  provision  in  a  policy  for  forfeiture 
for  non-payment  of  assessments,  being  for  the  benefit  of  the  in- 
surer, will  be  strictly  construed,"'  And  for  the  same  reason,  a 
comma  will  not  be  supplied  by  construction  in  order  to  make  false 
a  negative  answer."*  Again,  in  the  construction  of  representa- 
tions in  an  application  made  as  warranties,  that  the  applicant  had 
always  been  temperate  in  the  use  of  liquors,  the  words  "temperate" 
and  "moderate"  should  be  given  their  ordinary  signification.'" 

Ezcfaanj^e  of  Certificate  for  a  New  One. — Where  a  by-law  was 
passed  scaling  existing  certificates  so  that  no  certificate  should 
exceed  a  certain  amount,  a  member,  believing  that  such  by-law  ap- 
plied to  him,  surrendered  his  original  certificate  which  was  for 
more  than  the  amount  specified  as  the  maximum  and  accepted  a 
new  one,  thereafter  paying  reduced  assessments  on  the  new  cer- 
tificate, it  was  held  that  though  such  by-law  was  not  binding  on 
him,  his  mistake  was  one  of  law,  and,  in  the  absence  of  evidence  of 
misrepresentation,  his  beneficiary  was  not  entitled  to  recover  on 
the  surrendered  certificate.'"  The  reduction  in  the  insurer's  lia- 
bility and  in  the  insured's  assessments  constituted  snffleient  con- 
sideration for  the  exchange,"' 


■  In   the   construction 

Hn  application  for  life 
Insurance,  ma^Je  as.  warranties,  that 
th«  applicant  had  always  beer 
ate  In  the  use  ot  liquors,  and 
use  was  modera^te.  the  words 
ate"  and  "moderate"  should  be  Riven 
their  ordinary  Blgnlflcatlor,  and  the 
fact  that  the  order  IsBulng  the  certlfl 
cate  lin  such  application  afterwardt 
created  a  board     "  '  ""'"" 


1   the  c 


vice 


ber  who  became  add 
which.  In  the  opinion  of  the  board, 
shortened  hlH  expectancy  of  lite  and 
rendered  the  risk  more  hazardous,  does 
not  affect  the  construction  to  be  placed 
on  the  words  In  the  application. — 
Kngthts  of  Pythias  of  the  World  v. 
BrldRes.   S»   8.  W.    333. 

140.  An  Insurance  c( 
strictly  construed  asal 
Itberatly  in  favor  of  Insured;  and  whei 
the  words  thereof  admit  of  two  cot 
structlona,  the  one  most  favorable  t 
Insured  will  be  adopted.— Daniel  ' 
Uodern  Woodmen  of  America,  lis  1 
W.  111.  See  28  Cent,  Dls.  Insurant 
tf   1870-1872. 

141.  The  lansuage  of  an   Insuranc 


e  will  be 


certificate  must  be  construed  accord- 
ing to  the  Intent  of  the  parties,  de- 
rived from  the  words  used,  the  sub- 
ject matter  to  which  they  relate  and 
the  matters  naturally  Incident  thereto, 
—Id. 

149.  Since  forfeitures  are  not  favor- 
ed by  the  law,  lanBuage  of  an  insur- 
ance certificate  fairly  susceptible  of 
an  Interpretation  preventing  a  forfeit- 
ure will  be  so  construed.— Id. 

143.  A  provision  In  a  policy  for  for- 
feiture for  nonpayment  of  assesaments, 
belns  for  the  benefit  of  Insurer,  Is  to 
bo  strictly  construed.— Haywood  v, 
Qrand  Lodge  of  Teiaa.  K.  P,,  138  S.  W, 
>I91.  See  28  Cent.  Dig.  Insurance,  fl 
1870-lGIZ, 

144.  Insured's  application  lo  a  fra- 
ternal benefit  Insurance  companv,  thn 
certmeate,  and  the  by-laws,  with 
amendments,  held  to  constitute  the 
contract  of  Insurance. — Modern  Wood- 
men of  America  v.  Lynch.  HI  8.  W. 
lOEE. 

145.  Where  a  member  of  a  bene- 
ficial association  surrendered  his  cer- 
tincate,  and   was  Rranlei 
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AsBigmnent  or  Othtt-  Transfer — AssigmnMit  as  Oollateral  Seonr- 

ity,^ — A  contract  between  the  beneficiary  and  a  third  person  by 
which  the  latter  agrees  to  pay  the  assessments  on  condition  that 
he  be  reimbursed  therefor  from  the  proceeds  of  the  certificate,  is 
assignable."'  Such  an  agreement  was  not  invalidated  by  rules  of 
the  society  prohibiting  assignments  and  declaring  that  a  member 
could  not  dispose  of  his  certificate  to  a  party  who  will  agree  to 
pay  all  his  assessments.""  These  rules  can  be  available  to  the 
society  alone  and  the  society  only  can  take  advantage  of  them.''* 
Such  a  certificate  invested  the  member  with  no  property  right  in 
the  benefit  whatever.""  Under  the  rules  he  was  only  entitled  to 
appoint  a  beneficiary  as  provided  for  by  the  laws  of  the  order,  to 
receive  the  money  at  his  death.""  This  mere  contingent  interest 
of  the  beneficiary,  however,  is  sufficient  to  support  a  pledge  of  the 
certificate  by  such  beneficiary  as  collateral  security  for  sums  ad- 
vanced by  third  persons  for  premiums,  without  regard  to  the  in- 


time  of  hlH  aeath,  which  were  much 
l9BB  than  the  aBBeBEment  he  would 
have  been  compelled  to  pay  on  hlB 
original  certlflcate.  such  reduction  of 
asseasmentB  on  his  part,  and  the  re- 
duction of  the  oBSOcUtlon's  liability, 
constituted  «  Hufflclent  consideration 
for  the  eichanse. — Supreme  Council  A. 
L.  H.  V.  Garrett,  8S   S.  W.  27. 

146.  A  beneHdal  association  paflsed 
a  by-law  scaling  existing  certlttcates 
BO  that  no  certlUcBte  should  exceed 
12,000.  A  member,  believing  that  such 
by-law  WBB  binding  on  him,  surrender- 
ed  his   original   cerlincale,   which 


for  I 


1    12.01 


;epted 


I  certlflcate  for  12,000,  and  there- 
after and  until  his  death  reduced  as- 
seBsments  were  paid  on  the  new  cer- 
tificate. Held  that,  though  Buch  by- 
law was  not  binding  on  deceased,  his 
mlstalce  was  one  of  law,  and.  In  the 
absence  of  evidence  of  misrepresenta- 
tions, his  beneflclary  was  not  entitled 
to   recover  on  the  surrendered   certlfl- 

cate Supreme    Council    A-    L.    H.    v. 

Garrett.  SB  8.  W.  !T. 

797— AMirnmMt  or  Otbar  VnnafM. 

147.    A  contract  between   the 
ndary    named    In     lire    Insurance 
tlflcates  and  a   third   person,  by  which 
the   latter  agreed   to   pay   the   asset 
ments    on     condition     that    he    be     i 
Imbursed   therefor   from   the   proceeds 
of  the  certificates  was  assignable.  Judg. 
ment,  82  S.  W.  1067  affirmed.— Coli 
V.  Anderson,  86  S.  W.  T30.  98  Tex. 

140.  Where  defendant'  a  assignor 
paid  osessmenta  on  certain  mutual 
benefit  Insurance  certlllcates.  under  a 
contract  with  the  t>enet1clary  by  which 
It  was  agreed  that  such  assignor  should 
be  reimbursed  for  the  amounts  so  paid 
from  the  proceeds  of  the  certificates, 
such  agreement  was  not  Invalidated  by 
rules    of    the   society    prohibiting   a*- 


his  certificate,  or  a  part  thereof,  1 
party  who  will  agree  to  pay  all  his 
asseeaments;  such  rules  being  avail- 
able to  the  society  alone.  Judgment 
82  3.  W.  10B7.  am rmed.— Coleman  v. 
Anderson,   8G  9.  W.  780,  SS  Tex.  B70. 

14B,  The  beneficiary  In  the  policy  on 
the  life  of  her  aon  assigned  hor  In- 
terest therein  to  the  son,  and  subse- 
quently, with  her  approval,  he  made 
a  win  disposing  of  the  policy  by  mak- 
ing certain  specific  devises,  and  di- 
recting certain  persons  to  employ  the 
residue  In  caring  for  his  mother  during 
her  life,  any  residue  after  her  death  to 
become  the  property  of  those  so  car- 
ing for  her.  After  the  death  of  In- 
sured the  mother  was  cared  for  as  pro- 
vided for  In  the  will.  Held  that,  ir- 
respective of  whether  the  beneRcIary 
assigned  the  policy  aa  required  by  the 
constitution  and  by-la wa  of  the  in- 
surer, there  was  a  contract  bin  dins 
on  her  and  her  representatives;  and 
those  claiming  under  the  will  were  en- 
titled to  the  policy  as  provided  In 
the  will.— Kendall  v.  Morrison,  TT  S. 
W.  31.  S3  Tex.  Civ.  App.  S4G. 

ISO.  Where  the  by-laws  of  a  mn- 
tual  ben^t  Insurance  society  pro- 
vided that  the  member  could  not  dis- 
pose of  his  benefit  certificate,  or  any 
part  thereof,  to  which  his  bene- 
fldarlea  may  be  entitled,  and  that  It 
could  not  be  assigned  as  col  lateral. 
but  that  he  was  entitled  to  change 
the  beneficiary  at  will,  such  cerll- 
Hcate  Invested  the  member  with  no 
property  right  In  the  benefit,  but  be 
was  only  entitled  to  appoint  a  ben- 
eficiary among  the  members  of  his 
family  or  dependents  aa  deslgcatM 
by  the  laws  of  the  order,  to  receive 
the  money  at  his  death.  Judgment, 
82  8.  W.  10B7,  afflrr  "  ^  " 
Anderson,  SB  8.   W.   ; 
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surable  interest  of  the  pledgees,  and  possession  of  the  eertlfieate 
cannot  be  recovered  from  the  pledgees  without  a.  repayment  of  the 
amount  advanced."^  While  a  certificate  cannot  be  gratuitously 
assigned  to  one  having  no  insurable  interest,  it  is,  as  a  chose  in 
action,  assignable  by  one  having  an  interest  in  such  certificate  as 
collateral  security  for  a  debt,  as  the  statutes  provide  that  the  as- 
signee of  any  written  instrument  not  negotiable  by  the  law  mer- 
chant, may  transfer  to  another,  by  assignment,  all  the  interest  he 
may  have  in  the  same."'  Further,  the  assignee  has  a  lien  on  the 
certifieate  to  secure  the  payment  of  the  premiums,  paid  at  the  re- 
quest of  the  assignor  to  keep  the  certificate  alive.'** 

Effect  of  Will  Disposing  of  Proceeds  After  Auignmeiit  by  Bene- 
ficiary to  Testator.^ — In  a  case  where  the  beneficiary  assigned  her 
interest  to  the  son  who  was  the  insured  and  he  later  made  a  will, 
with  her  approval,  disposing  of  the  policy  by  making  certain  spe* 
cific  devises  and  directing  certain  persons  to  employ  the  residue! 
in  caring  for  his  mother  during  her  life,  any  residue  after  her 
death  to  become  the  property  of  those  so  caring  for  her,  it  was 
held  that,  irrespective  of  whether  the  beneficiary  properly  as- 
signed the  policy,  there  was  a  contract  binding  on  her  and  her  rep- 
sentatives,  and  those  claiming  under  the  will  were  entitled  to  the 
policy  as  provided  in  the  will."* 

Where  Frand  is  Alleged. — It  was  held  error  to  set  aside  an  as- 
signment of  a  policy  on  the  theory  that  the  widow  had  been  over- 
reached in  the  transaction  as  a  matter  of  law,  where  the  conten- 
tion of  plaintiff  was  that  she  had  assigned  the  certificate  of  her 
husband  after  his  death  for  a  certain  amount  with  the  nnderstand- 

IBl.     The   mere   condngent   Interest  of  by  the  society.— Coleman  v.  Ander- 

of   the   beneflciary   of   a   certlflcate   of  son,   S2   S.   W.   10E7,   Judg-ment  alllrm- 

llfe    Insurance    IsBUed    by    a    frati^rnnl  ed    (ISOE).    86    S.   W.    T30,    9S   Tex.    STO. 

benefit  order  on  the  life  of  the  father  IS3.      While    a    fraternal    benefit    cer- 

of    the    beneficiary,     which    would     be  tldcate     cannot      be     gratuitously      as- 

devested    on     the    death     of    the    ben-  stuned     to     one     havlnfr     no     insurable 

eflciary    before    the    Insured,    and    the  Interest    in    the    life    of    the    Insured, 

proi^eeda     of     Ihe     certificate     become  II   La,  as  a  chone  In  action,  asalgnable 

payable   to    the    heirs   and    lesal    rep-  by  one  havlne  an  Interest  In  the  cer- 

resentatlves    of    the    Injured.    In    r-nne  Cltlcale  as   collateral   security   for   his 

the    Insured    made    no    other    dexlena-  debt,    under    Rev.    St,    1896,    Art.    3DS, 

Hon    of    beneficiaries,    la    Hutnclent    to  providing  that  the  obllRee  or  asslenee 

support  a  pledge  thereof  by   the  ben-  of    any    written    Instrument    not 


eftclary     as     collateral     security     for 

sotlable    by    the    law    merchant    may 

sums    advanced    by    third    persons    In 

transfer    to    another,    by    assignment. 

payment  of  premiums  and  dues  tliers- 

all    the    Interest    he    may    have    In    the 

on,    without    reeard    to    the    Insurablp 

same.— Colemnn     v,     Anderson,     82     S. 

Interest  of  the   pledeees   In   the   life  of 

W,     1057.     Judement     affirmed     (1906). 

the  Insured,   so  that   poaaePBlon    of  the 

Se   S.   W.^3(t,    98    Tes.    670, 

certlncate    cannot    he    recovered    from 

184.     One   to   whom  a   freternal   ben- 

the  pledgees    or   their   asslBhs  without 

efit    certificate    is    aaslRned    as    collat- 

a repayment  of   the  amount  advanced. 

eral     security     to     the    extent     of    the 

—Coleman  v.  Anderson.  H2  S.  W,   1061. 

debt  has  a   lien   thereon   to   secure   the 

Judgment    affirmed     (1905)     Sa     S,     W. 

payment      of      the      indebtedness,      es- 

730,  98   Tex,    570. 

pecially    tor    premiums    or    dues    paid 

isa.     Provisions    In    the    by-law!<    of 

at     the     requext     of     the    asslRnor     to 

a    fraternal    beneflt    society    inhibiting 

keep     the     certificate     alive. — Coleman 

a   member   from    a.fHfsning    the    certifi- 

V.   Anderson.    K2    S.   W,    1067,    Judemant 

cate  to  secure  a  debt,  or  as  collateral 

afflrmed    {1905)    S6    S.    W.    7S0.   98   Tex. 

security,  can  only  be  taken  advantaKe 

670,                                                                     ,|^. 

39— In.. 
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ing  that  the  balance  of  the  proceeds  was  to  be  paid  to  her,  but 
which  was  disputed."' 

Cancellation,  Surreinder,  Abandonment  or  Beadsston — In  Qeneral. 
— No  action  of  a  society  without  the  consent  of  insured,  he  having 
performed  his  part  of  the  contract,  will  terminate  or  relieve  the 
society  from  liability  thereon.'*'  Under  this  rule  an  association  can- 
not revoke  a  binding  contract  of  insurance,  after  the  death  of  in- 
sured, by  tendering  to  the  beneficiary  the  amounts  paid  therefor."' 

Bestraining  Cancellation  of  Oertifloate.— Where  the  officers  of  a 
foreign  society  doing  business  in  Texas,  are  non-residents,  a  Texas 
court  of  equity  would  not  render  a  decree  enforceable  oiUy  in 
personam,  restraining  such  officers  from  cancelling  a  certificate  of 
a  Texas  citizen.'"'  However,  a  threatened  cancellation  by  such 
ofiScers  is  not  ground  for  an  injunction,  nnless  such  threats,  if 
carried  into  execution,  would  produce  some  substantial  injure- 
to  the  plaintifF.''°  A  judgment  enjoining  the  officers  and  agents  of  a 
foreign  insurance  society  from  cancelling  a  certificate,  operates 
in  personam  only,  and  can  be  enforced  only  by  attaching  the 
bodies  of  the  contumacious  individuals  and  the  infliction  of  pun- 
ishment.'" 

Remedies  for  Wronj^fnl  Cancellation. — In  a  case  where  the  in- 
surer, after  inducing  a  member  to  surrender  his  certificate  for  a 
new  one  for  a  specified  rate  per  month,  refuses  to  issue  the  new 
certificate  on  either  the  terms  agreed  on  or  to  return  the  old  cer- 
tificate, the  member  has  a  cause  of  action  against  the  order.'"    He 

ISO.    "Where     a     widow     after     the  decree   enforceable   only   In   personam, 

death     of    her    husband,    HBslgned     a  reatralnlnfr  auch   offlcera   from   cancel- 

ti.OOO  benefit  certificate,  to  which   Bhe  Ing-    a    certificate    of    a    Texas    cltlien; 

was   entitled,    to   defendant    H.   In    con-  the  rule  that  a  court  of  equity  In  one 

sideratlon    of    tSOD,    and    In    an    action  state    max   enjoin    the    performance   of 

for  the  conversion  of  the  proceeds  her  acta  beyond   Its   territorial  Jurisdiction 

contention     that    the    aaaignment    v^a  being-  limited  to  cases   where   the  per- 

w!th    (he    underatandins   that    the   bal-  sons    against    whom    the    injunction    la 

ance  of  the  proceeda.  less  tSOO.  was  to  sought    realde   within    the   Jurisdiction, 

be    paid    (o    her.    and    should    be   ap<  — Boyal  Fraternal  Union  v.  Lundy.  113 

proprlated  to  the  payment  of  her  hus-  3.   W.    18E.     See   IS   Cent.   Dig.   Insur- 

band'a  debts,  was  disputed.  It  was  er-  anfce,    I    1877. 

ror    to    set    aside    the    assignment    on  ISS.     A  threatened  cancellation  of  an 

the    theory    that    the   widow    had    been  Insurance  certlfleate  by  the,  officers  of 

overreached    In    the    transaction    as  -  a  i  society  Is  not  ground  for  an  Injunc- 

mattei-  of  law— Roberts  v,  Roberts,  aa  tlon,    unless    such    threats.    If    carried 

9.   W.    886.     See   Cent.    Dig.    Insurance,  Into    eneeutlon,    would    produce    some 

tl   1S73,   187S,   187S,   1977,   19?S.  substantial     Injury    to    complainant. — 

Id. 

730— -CwimUattoB,  RDrratidcri  Abandon-  ISO.     A  Judgment  enjoining   the  ofll- 

Buat   or   »i»cl»»loB.     (■••   OS   Oast  cers   and   agents   of   an   Insurance  ao- 

lUg.  Injmrane*,  (i  1077,  Sia-OIB.)  clety  from  canceling  a  certlfleate.  op- 
erates In   personam   only,   and   can   be 

ISe.     A    mutual    benefit    association,  inforced  only   by  attachlni«   the   bodies 

cannot    revoke    a    binding    contract    of  of    the    contumacious    Individuals,    and 

Insurance,  after  the  death  o(  Insured.  the   Infliction   of   punishment.— Id. 

by    tendering    to    the    beneficiary    the  161.     No    action    of   a    mutal    benefit 

amounts   paid   therefor. — Home   Forum  society  without  the  consent  of  Insured, 

Ben.  Order  v.  Varnado.  &G  S.  W.  3Si.  he  having  fully  performed  his  part  of 

IBS.    Where  the  offlcera  of  a  foreign  the  contract,  will  terminate  or  relieve 

Insurance    society,    doing    business    In  the  society  from  liability  thereon. — Id. 

Teias,    were    non-residents,    a    Texas  16S.     The  act  of  a  fraternal   Insur- 

CQurt   of   B^ulty   would    not   render   a  ance  order   In   inducing  a   member 
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has  a  number  of  remedies-T-he  may  enforce  specific  performance 
or  he  may  tender  his  payments  in  accordance  with  the  policy,  bo 
that  his  beneficiary  may  collect  the  face  value  of  the  policy,  less 
the  amount  of  premiums  due,  or  he  may  treat  the  cancellation  as 
a  repudiation  of  the  contract  and  reflover  his  damages  for  breach 
of  contract.'" 

Measure  of  DamAgee. — In  the,  above  case  the  measure  of  damages 
for  the  wrongful  cancellation  of  the  certificate  is  the  value  of  the 
policy  at  the  time  of  cancellation,'"*  ftnd  does  not  include  the 
premiums  paid  on  the  first  policy."*  In  this  particular  case  where 
the  member  was  forty-two  years  old,  with  a  life  expectancy  of 
twenty-six  years  at  the  time  of  the  wrongful  cancellation  of  his 
certificate,  the  difference  between  the  amount  a  reliable  insurance 
company  would  issue  a  paid-up  policy  for  the  amount  of  the  policy, 
on  which  insured  was  paying  an  annual  premium,  and  the  amount 
in  cash  such  company  would  issue  a  policy  for  the  same  amount 
as  the  canceled  policy  on  an  insurable  risk  aged  forty-two  years, 
with  interest  from  the  date  of  the  wrongful  cancellation,  was  the 
measure  of  damages,  for  with  such  difFerence,  plus  what  it  would 
cost  insured  to  carry  out  the  contract,  if  not  canceled,  he  could 
obtain  an  equally  advantageous  contract.""  (See  Ann.  178  and 
185.) 

Present  Valae  ot  a  Life  Policy. — ^In  the  case  just  quoted,  the 
present  value  of  a  life  policy,  not  paid-up,  is  the  sum  which,  at 
reasonable  compound  interest,  will  equal  the  face  of  the  policy  at 
the  end  of  the  period  of  life  expectancy  of  insured,  less  the  pre- 
miums becoming  due  during  that  period,  with  similar  interest 
thereon,  provided  insured  is  insurable."'     If  the  insured  is  not 

surrender  his  certincate  for  &  new  one  not  Include  the  premiums  paid  On   the 

for  a  apecltled  rate  per  month,  and  in  first  policy. — Id. 

rafuBlRK   to   Issue   the   new   certincate  ie&     Where  a   member  of   tratemal 

on    the    terms   agreed    on    or   to    return  Inaurance  order  was  42  years  old,  with 

the    old    certificate,    glvee   the    member  a   life    expectancy    of    ZB    years   at    tne 

a    cause    of    action    agalnat    the    order.  time    of   the    wrong-ful    cancellation    of 

—Supreme   Lodge   KnlRhta   of   Pythias  his    certificate,    the   dllference    between 

V.   Neeley,   13G  3.  W.   104fl.  the  amount  a   reliable   Insurance   com- 

1S3.     Where    a   life    Insurance   com-  pany  would  Issue  a  paid-up  policy  for 

pany   wrontr^ully   cancels  a  policy,   In-  I3.0DO,    the    amount    of    the    policy    on 

Bured    may    enforce    specific    perform-  which    Insured   was    paylnfr   an    annual 

ance  or  he  may  tender  his  payments  in  premium,  and  the  amount  In  cash  BUCh 

accordance  with  the  policy,  so  that  his  company  would  iBBUe  a  policy  for  the 

beneficiary  may  collect  Che  face  value  same   amount   as   the   canceled   policy 

of  the  policy,  less  the  amount  of  pre-  on   an    Insurable   risk,   ased    42   year*. 

mlums  due,  or  he  may  treat  the  can-  with    Intereat    from    the    date    o(    the 

cellatlon  as  a  repudiation  of  the  eon-  wrongful   cancellation,  was  the   meaa- 

tract    and    recover    his    damages    for  ore      of  damaftea,   for  with   such   dif- 

breach  of  contract. — Id,  ference,   plus   what   It   would   cost   In- 

IM.     The    measure    of    damages    for  aured  to  carry  out  the  contract.  If  not 

the  wrongful  cancellation  of  a  life  pol-  canceled,   he   could   obtain   an   equally 

icy  is  the  value  of  the  policy  at  the  advantogeoue  contract. — Id. 
time   of   Us   cancellation. — Id.  107.     The  present  value  of  a  life  pol- 

10S.  Where  a  life  policy  waa  can-  icy,  not  paid-up,  is  the  sum  which,  at 
celled  by  agreement  between  the  par-  reaaonable  compound  IntereeC.  will 
ties  and  insured  obtained  a  new  cer-  equal  the  face  of  the  poUcy  at  the  end 
tiflcate.  which  Insurer  wrongfully  can-  of  the  period  of  life  expectancy  of  in- 
celled,    the    measure    of    damages   did  Bured.  less  the  premiums  becoming  du* 
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insurable  that  fact  may  be  Bhowq,  so  that  a  greater  premium  would 
be  required  than  that  shown  by  the  tables  of  life  insurance.'" 


DUES  AND  ASSESSMENTS 

Unequal  Aueasmenta  Sometimes  PenniBsible. — A  call  on  a  mem- 
ber for  a  greater  premium  rate  than  that  required  of  others  is  not, 
on  that  account,  void,  where  the  amount  required  to  be  paid  by 
each  is  in  accordauce  with  the  by-laws  in  force  at  the  time  of 
issuing  their  respective   policies.'^' 

Vrhsn  Confltitntion  Provides  for  Be-Rating. — It  was  held  that 
a  provision  in  the  constitution  providing  for  re-rating  of  members 
taken  over  from  other  associations  operated  prospectively.'"  In 
the  same  case  a,  provision  in  a  certificate  requiring  the  member  to 
comply  with  the  orders  and  by-laws  adopted  in  the  future  was 
held  to  refer  only  to  such  regulations  as  have  reference  to  the 
duties  and  conduct  of  the  members  as  such  and  not  to  a  radical 
change  greatly  increasing  the  assessments."" 

Validity  of  ABseesmeuta. — A  mortuary  call  for  payment  of  a 
bi-monthly  premium  is  not  void  for  including  in  its  list  of  death 
claims  a  member  that  might  have  been  included  in  the  preceding 
call.'"  Nor  is  a  mortuary  call  invalid  because  the  death  claims 
enumerated  therein  had  already  been  paid  out  of  funds  on  hand, 


during-  that  period,  with  almllar  Inter- 
est thereon,  provided  insured  is  insur- 
able; and  tf  he  Ih  not  insurable  that 
fact  may  be  shown,  ho  that  a  greater 
premium  would  be  required  than  that 
shown  by  the  tables  of  life  Insurance. 
— Supreme    Lodge    Knights    of    Pythias 

Die  Insurance,   H   B13.B1B. 

7301 — Aotloua  tor  Br««ali  of  OoBtnMt. 

les.  Where  the  executive  officers  of 
a  mutual  benefit  society  attempt  to  en- 
force an  unauthorized  resolution,  such 
act  is  not  a  breach  of  a  member's  con- 
tract with  the  society,  the  member's 
remedy  being  to  enjoin  the  enforce- 
ment of  the  rcsolullon.  or.  In  case  he 
was  suspended  for  refusal  to  comply 
therewith,  to  compel  his  restoration  by 
mandamus. — Supreme  Builng  of  Fra- 
ternal Mystic  Circle  v.  Erlesoo.  131  S. 
W.   92.     Reversed   146  S.  W.  160. 

DUES   AKD    ABSBBSKBMm. 
(BBS  as  CTO.  98.) 


tlve.^Erlcson  v.  Supreme  Ruling  ot 
Fraternal  Mystic  Circle.  1*6  S-  W.  ISO. 
reversing  Judgment  .  Supreme  Ruling 
of  Fraternal  Myatic  Circle  v.  Bricson. 
131    B.    W.    92. 

170.  A  provision  in  a  fraternal  ben- 
edt  certificate  that  the  member  wlU 
comply  with  the  orders  and  by-lawa 
adopted  In  the  future  held  to  refer 
only  to  such  reR-ulations  as  have  ref- 
erence to  the  duties  and  conduct  of 
the  members,  as  such,  and  not  to  a 
radical    change    frreatly   increaslnft    the 


171. 

tual 


-Id. 
.  call  on 


r  prem 


mpany   i 


I   thai 


ie  constitution  of  a  fraternal 
corporation,  providing  that 
taken  over  from  other  asso- 
lay  be  re-rated,  held  prospec- 


requlred  of  ol 
count,  void,  where  the  amount  requir- 
ed to  be  paid  by  each  Is  In  accordance 
with  the  hy-lawB  In  force  at  the  time 
of  issuing  their  respective  policies. — 
Smith  V.  Covenant  Mut.  Ben.  Aaa'n.  iZ 
S.  W.  819,  16  Tex.  Civ.  App.  593. 

TaUdltT  of  AaMaamanta. 

ITS.  A  mortuary  call  for  payment 
of  a  bimonthly  premium  is  not  void 
for  Including  in  its  list  of  death  claims 
a  number  that  might  have  been  In- 
cluded in  the  preceding  call.— Smith  T. 


6  Tex.  Civ.  App.   I 
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a  practice  adopted  by  the  company  and  sanctioned  by  the  by- 
laws.'^* 

Blode  and  SnffldeiLoy  of  PaTmeiit — (A)  Where  Camp  is  Su- 
pended  and  Ueauber  ia  Entitled  to  Buuflta. — ^lo  a  case  where  a 
member  paid  benefits  in  advance  to  his  local  camp,  and  the  camp 
was  suspended,  he  was  entitled  to  receive  benefits  on  account  of 
disabiliiy,  and,  where  they  more,  than  equalled  assessments  levied, 
his  certificate  coold  not  be  forfeited  for  non-payment  of  assess- 
ments.'" 

(B)  By  Officer  of  Oamp. — A  deposit  of  total  amount  of  pre- 
miums collected  by  an  officer  without  retention  of  his  commission 
was  held  to^e  payment  of  assessments  due  on  his  own  policies."^ 

Effect  of  Payment — Question  of  ZtsioppeL — A  member  who  pays 
an  illegal  assessment  is  held  not  estopped  from  questioning  the 
legality  of  subsequent  assessments."*  Neither  in  such  a  case  is 
his  beneficiary  estopped.'" 

Aa  to  When  Beceipt  Hay  Be  Qiven, — A  receipt  may  be  given  for 
assessments  either  at  the  time  of  payment  or  at  any  time  there- 
after.'" 

Refunding  or  Recovery  of  Dnee  and  Aasessments  Paid — (A) 
Recovery  After  Void  Expulsion  of  Hamber — In  general  the  fact 
that  the  expulsion  was  void  for  want  of  notice  and  trial  as  re- 
quired by  the  association's  laws  is  no  defense  where  he  seeks  to 
recover  premiums  paid.""    However,  where  the  member  had  been 

173.  Under  a  policy  provlfllng  that.  741-^Mr««|  of  p*)n«Kt. 

for  the  payment,  among  other  obIlK>' 

tlona,  of  all  death  clalniB.  a  bimonthly  m.  An  olBcer  of  a  subordlnats 
premium  shall  be  payable  on  the  flrsi  lodge  of  a.  mutual  benefit  aHHoclatlon 
of  cerlaln  montha,  a  mortuary  call.  who  Is  authorized  to  receive  and  re- 
made at  one  of  the  bimonthly  perlodB.  eelpt  for  paymantB  of  monthly  dues 
Is  not  Invalid  by  reason  of  the  fact  may  receipt  therefor  at  the  time  of 
that  the  death  claims  enumerated  In  payment  or  at  any  time  thereafter.— 
the  call  had  already  been  paid  out  of  United  Moderns  v.  PIhIoIb,  SB  S.  W. 
funds  on  hand.— a  practice  adopted  by  *'''- 

the  company  and  sanctioned  by  its  by-  177.    That   a   mutual   benaflt   certlfl- 

laws. — Smith    v.    Covenant    Mut.    Ben,  cate    holder    pays    Illegal    aaseSBments 

Aae'n.  13   S.  W.   819.   IB  Tex.  Civ.  App  does  not  eatop   him   or  his   benedciary 

533.  from    queatlonlng   the   legality   of  aub- 
sequent  similar  aBseHsments. — Supreme 

740^-lBDa*  and  laflLolaBOT  of  Faysiant.  Lodge  K.  P.  v.  Mima,  187  3.  W.  83G. 
(Sa«  88  Ont.  iMr.  lunranoa,  |  1BS7.) 

174.  Deposit  of  total  amount  of  aa-  743 — Bafondlnf  DC  XaeoTerr  of  1 
SesBments  collected  by  officer  of  mu-  ■  ■  .  —  ._  ._  -  . 
tual  benellt  society  without  retention 
Of  commission  held  to  be  payment  of 
assessmentB  due  on  his  own  pollcleB.- 
Knights  of  the  Maccabees  of  the 
World  V.  Parsons,  179   S.   W.  78. 

17B.     A   member  of  a  fraternal    ben- 
eficiary  association    who    paid    benents 

in  advance  to  hts  local   camp,   and   the  135   9.  W.   104E.     See   2S  Cent.  Dig.   In- 

camp   was   suspended,    was   entitled    to  HUrance.  I  1888. 

receive  beneflts  on  account  of  dlBablU-  17S.     The   mere  fact   that  the  expul- 

ty,  and.  where  they  more  than  equalled  alon  of  a  member  of  a  beneflcial  asBO- 

aBsessments      levied.       hia       certificate  elation    was    void    tor    want    of    notice 

could  not  be  forfeited  for  nonpayment  and   trial,  as  required    by    the  assocla- 

of      assessments.— Kn  I  Kb  ts       of      the  tion's  laws,  was  no  defense  to  an  ac' 

Modem  Maccabees  v.  Mayfleld,   147   S.  tlon  by  him  to  recover  premiums  paid. 

W.   (!7S.     See  28  Cent.   Dig.   Insurance.  — Supreme    Council    Catholic    Kntghl« 

I   1887.  of  America  v.  Gambatl.  *9  8.  W,  111^    ([^ 
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advised  by  one  of  the  supreme  oflBcere  that  the  expulsion  was  void, 
he  should  have  pursued  his  remedies  within  the  order  or  there 
could  be  no  reeoverr.''"  And  further,  under  the  circumstance  of 
this  particular  ease,  there  was  no  expulsion  in  fact  as  there  was 
no  notice  or  trial,  and  therefore  there  could  be  no  recovery  of 
premiiuDS  paid.'" 

(B)  Credits. — In  the  case  cited  in  the  preceding  paragraph  the 
insurer  is  not.  entitled  to  a  credit  for  the  Insurance  during  the 
time  it  was  in  force."' 

(C)  LimitationB. — Where  a  member  is  wrongfully  expelled  lim- 
itations begin  to  run  against  an  action  to  recover  the  premiums  paid 
by  him  at  the  time  of  expulsion,^*' 

Be-Rating  Without  Authority. — A  member  may  recover  assess- 
ments paid  where  a  re-rating  is  made  without  authority,  as  being 
a  repudiation  of  the  contract,"* 

Exchange  of  cebtifloates. — A  member  can  only  recover  assess- 
ments and  interest  on  the  new  certificate,  after  having  surrendered 
all  his  right  to  the  old,  when  defendant  breaches  the  contract  after 
the  member  has  become  uninsurable.""  The  general  rule  is,  when 
certificates  are  exchanged,  members  are  not  entitled  to  recover  pre- 
miums paid  on  the  old  certificate.'"' 


arains 


1    Bupre 
incU.  ( 


I    council    I 


_..;)elled  by  a  subordinate  council  with- 
out  trial  or  notice  as  required  by  tbe 
association's  laws.  The  member  bad 
advice  from  one  of  the  supreme  ofncers 
that  the  expulsion  was  rniU,  and  that 
his  rights  had  been  submitted  to  the 
supreme  council,  but  made  no  appeal 
thereto,  as  he  might  have  done,  but 
commenced  suit  for  a  recovery  of  pre- 
miums. Held,  that  he  should  have 
pursued  his  remedies  wllhln  the  order, 
and  there  could  be  no  recovery.— Su- 
preme Council  Catholic  Knights  o* 
America  v.   Gambstt,    89    8.   W.    IH. 

181.  A  beneflclal  association  was 
composed  of  a  supreme  council  and 
subordinate  council.  A  member  was 
expelled  by  a  subordinate  council  ivlth- 
out  notice  or  trial  as  required  by  the 
asBOcIallon's  laws,  but  was  Informed 
by  one  of  the  supreme  offlcers  that  the 
act  was  void,  and  the  aupramo  secre- 
tary wrote  the  local  council  to  that 
effect.  Held,  that  there  was  no  expul- 
sion In  fact,  and  the  member  could  not 
recover  premiums  paid. — Supremo 
-    -  -        Knights       - 


wrongfully  expels  a  member,  and  Is 
sued  by  him  for  the  recovery  of  pre- 
miums paid.  It  Is  not  entitled  to  a 
credit  tor  the  value  of  the  Insurance 
during  the  time  It  was  In  force. — Su- 
preme Council  Catholic  Knights  ot 
America  v.  Gambatl,  G9  S.  W.   114. 

184.  Re-rating,  without  authority, 
by  a  fraternal  benefit  BOclety  at  a 
member  held  a  repudiation  of  the  con- 
tract, BO  as  to  give  the  member  a  right 
to  recover  assessments  paid. — Erlcion 
v.  Supreme  Ruling  of  Fraternal  Mystic 
Circle,  148  S.  W.  180.  reversing  Judg- 
ment Supreme  Ruling  of  Fraternal 
Mystic  Circle  v.  Erlcson,  131  3.  W.  98. 
See   2S  Cent.  Dig,   Insurance.   I    lS8g. 

1S6.  Where  the  holder  of  certain 
certificates  In  a  t>enent  society 
changed  them  for  a  single  certificate 
In  another  class,  and  to  do  ao  agreed 
to  surrender  all  his  right,  title,  and 
Interest   therein,    he  was   only  entitled 


after 


1  had  h 


189.  Where  a  member  ot  a  beneficial 
association  la  wrongfully  expelled, 
limltatlonB  begin  to  run  sgalnat  his 
action  to  recover  premiums  paid  by 
him  at  the  time  of  expulsion. — 8u' 
preme  Council  Catholic  Knights  ot 
America  v.  Oambatl,  69  S.  W.  114. 

183.    When   a   twneflctal   association 


Burable,  for  defends 
contract  asseBsments  and  Interest  paid 
subsequent    to     the    chsnge. — Supreme 
Lodge  K.  P.  V.  Mlms,   187  S.  W.  83E, 

180.     Where,  after  the  passage  by  a 
mutual  benedt  society  of  a  bylaw  acsK 
all  tG,00a  certificates  to  ti.aOO.  the 
irtiflcate    for    tS.OOD    re- 


holder 


premiums  paid  on  the  (B.OBO  certlfloate. 
— Supreme  Council  A.  L.  H.  v.  Lyon, 
SS  S.  W.  136.  See  Cent.  Dig.  vol.  S8, 
cols.  30Z9-3030,  I   1BS8. 
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Volnntar;  Payment  of  Premiimu. — It  is  held  that  one  not  a  bene- 
ficiary eaimot  recover  voluntary  payments  of  premiums."' 

Measure  of  Damof^  on  Void  Policy. — ^In  a  case  where  a  policy 
is  void  ab  initio  the  premiumH  paid,  with  interest  thereon,  were  the 
measure  of  damages  on  cancellation."^ 

FORFEITURE  OR  SUSPENSION 

Grounds  in  Oeno'al — Suspension  of  Lodge. — A  suspension  of  a 
lodge  does  not  suspend  the  members  so  as  to  require  an  applica- 
tion by  them  for  reinstatement,  where  it  failed  to  remit  assessments 
in  proper  time.'*"  The  only  eflfectis  to  deprive  the  members  of  the 
death  benefit  fund  during  the  period  of  suspension.'*' 

Forfeiture  tot  Failure  to  Pay  All  Assessments. — Where  a  cer- 
tificate stipulated  for  the  payment  of  all  assessments  to  the  benefit 
fund  and  compliance  with  the  by-laws  and  a  by-law  provided  the 
certificates  should  he  void  if  insured  failed  to  pay  promptly  all 
assessments  called  by  the  executive  committee  it  was  held  that 
the  compliance  with  the  first  stipulation  did  not  relieve  assured 
from  paying  other  valid  assessments  and  if  he  failed  to  do  so  the 
certificate  was  avoided.'*' 

Forfeiture  Under  Obligation. — It  was  held  that  a  collecting  officer 
in  arrears  to  a  local  lodge  did  not  forfeit  his  policy  under  bis  ob- 
ligation to  not  knowingly  wrong  or  defraud  the  lodge.'*' 

Effect  of  Expulsion  or  SoBpeosion  of  Member. — The  general  rule 

1ST.  Voluntary  paymente  of  pre-  due  the  benBflt  fund,  did  not  reUeve 
mlums  by  one  not  a  benedclary  <»nnot  the  asHured  from  the  duty  of  payJnK 
be  recovered. — LawBon  v.  United  Benev,  oth«r  valid  and  legal  aesesamenta  ajid 
Aas'n.  IS^  S.  W.  976.  of  complying  with  the  by-law  provid- 

ing  therefor:   and,   If   he   failed   to  do 
rourmrrumM  om  ■UlvaHSlOV.  ao.    the    certificate    was    avoided.— Su- 

<■>■  M  era  31.)  pretne    Council,    American    Legion    of 

Honor,  v.   Landers,   T!  S.   W.   880. 


l»ft     The    by-laws    of    a     frafernal 

benevolent    association    provided    that 

1S8.     Collecting  ofdcer  In   arreara  to  the   failure   of  a   subordinate   lodge   to 

local    lodge    of    mutual    benedC    society  remit     aaeeBsments     to     the     Bupreme 

held    not    to    forfeit    policy    under    his  lodge  wUhln  a  certain  time  should  sus- 

obllgatlon    to  not  knowingly  wrong  or  pend    the    subordinate    lodge,    and    that 

defraud     the    lodge, — Knights     of     the  In    such    caae    the    supreme    president 

Maccabees    of    the    World    v.    Parsons,  could  deprive  the  members  of  the  sub- 

"""    ~    W,   1i.  ordinate  lodge  of  all  benefits  from  the 

A  benefit  certificate  stipulated  death    benefit    fund.     Held,    that    the 

hat    liability    should    attach    only    on  auBpenaloii   of   the   lodge   did   not   bub- 

compllance  by  assured  with  all  the  by.  pend  Its  members  so  as  to  require  an 

'    VB  of  the  order,  and  on  payment  by  application  by  them  for  reinstatement. 

t)  for  all  assessments  to  the  benefit  but  Its  only   effect  was  to  deprive   the 

nd  within  the  time  and  In  the  man-  members  of  the  death  benefit  fund  dur- 

r    required    by    the    by-laws.     A    by-  Ing  the  period  of  suspenBlon,  especially 

IV  provided  that  the  certlflcate  should  where  other  sections  provided  eipllclt- 

vold  If  assured  failed  to  pay  within  ly  as  to  suspension  and  reinstatement 

a  specified  time  all  aasesaments  called  of  members  for  failure'  to  pay  assesa- 

by     the     enecutive     committee.     Held,  menCs. — Supreme   Lodge   ^fat.   Reserve 

that   the   fact   that   the   cartlflcate  re-  Ass'n  v.  Turner,  47  3.  W.  ti.   ]»  Tex, 

quired   a   payment   of   the   assessment  Civ  App,  348. 
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18  that  there  caD  be  no  recovery  on  a  certificate  where  the  mem- 
ber IB  not  in  good  standing  at  the  time  of  his  death.'*' 

Violations  of  Temu  or  Conditions  of  Oontraot — (A)  Conrie- 
tion  of  a  Felony,— A  policy  providing  for  forfeiture  in  case  of  con- 
viction of  a  felony  is  not  forfeited  where  the  insured  dicB  before 
the  motion  for  a  rehearing  is  passed  on  by  the  Court  of  Criminal 
Appeals.'" 

(B)  Use  ol  Narcotics  or  Intoxicants. — ^Where  the  applicant 
stated  that  he  never  used  narcotics,  an  association  cannot  defeat 
liability  unless  the  use  amounted  to  a  habit. "^  In  a  case  where  the 
policy  provided  that  it  should  become  void  if  the  holder  became 
so  far  intemperate  as  to  impair  his  health  permanently  and  he 
could  be  expelled,  the  question  whether  the  deceased  was  insane 
at  the  time  of  expulsion  was  immaterial.'" 

(0)  Sale  of  Intoxioants.^A  certificate  was  held  rendered  void 
by  insured  engaging  in  the  sale  of  malt  liquors,'*'  even  though  he 
received  no  compensation.'*' 

NoB^JPayment  of  Dues  or  Assessments — In  Oeneral. — ^Where  the 
constitution  and  by-laws  provide  that  a  member  failing  to  pay  any 


T4S — Statutory  Ptot1b1oii>  Ar»Inat  Tor- 
filtiiT*.  <Sm  38  Oant.  DlC-  banr- 
MUM,  §  18»a) 

191.  Acta  aiHt  Lor.  (Ist  Extra 
SesB.)  c.  3B,  declaring  untrue  state- 
ments. In  an  application  for  member- 
ship in  M,  fraternal  beneflcUry  asBOcla- 


ertlflca 


...  _  member  reinstated  berore  the 
took   effect.— Supreme   Ruling   of   Fra- 
ternal Mystic  Circle  v.  Hansen,  161  S. 
W.  B1.     See  28  Cent.  Dig,  Insurance.  I 

1890. 


of  M*mb«E.      (■•«  98  OMit.   Mf.  Xb- 
■onaoa,  {  1898.) 

IM.  Where  a  member  of  a  fraternal 
organliatlon  was  not  In  good  standing 
at  the  time  of  his  death  In  the  only 
subordinate  temple  to  which  he  be- 
long-ed  or  could  belonK.  there  could  be 
no  recovery  on  the  certlflcate.— Inter- 
national Order  of  Twelve  Knights  & 
rJouBhters  of  Tabor  —■■---     ■'■    " 


under  Code  Cr.  Proc.  Art  8S4,  provid- 
ing that  the  Judgment  of  conviction  If 
suspended  does  not  become  final  while 
an  appeal  remains  undetermined,  and 
Penal  Code,  Art.  2T,  declaring  that  an 
accused  person  is  a  convict  only  after 
Anal  condemnation  by  the  court  of  laat 
resort  to  which  It  may  have  been 
thought  proper  to  appeal. — Woodmen 
of  the  World  v.  Dodd,  1S4  S.  W.  !64. 
See  !8  Cent.  Dig.    insurance.   I    IS93. 

194.    Where  an   anpUcant  for  a  life 
certmcate    states    that    he    has    never 
used  narcotics,   the  association  cannot   . 
;    liability    thereon    by   showing   a 


of  n 


■cotlcs 


H  did  r 


ernity  v 


habit.— N( 

ernes,    80  S.   W 

nutual  benefit 
held  rendered  void  by  insured  engaging 
In  the  Bale  of  malt  liquors. — Modern 
Woodmen  of  America  v.  Lynch,  141  S. 
W.    I0B6. 

198.  The  fact  that  insured  did  not 
receive  compensation  for  performing 
the  services  incident  to  the  sale  of 
Intoxicants  prohibited  by  a  mutual 
beneUt   certificate  held   i 


,    3Z0.      See 


i   Cent.    Dig.    . 


s  forfeltui 


— !d. 


I    1 

74S — TlolattoM  ol  Tnma  or  Oondltiona 
at  Oontraot.  (Mm  98  Oont.  Dl».  IB. 
•niuoo,   Sf   1893,   IB94.) 


193.     Wherp  a  bet 

locate  pro- 

VIded   for   forfeiture 

if  a   m 

ember  was 

convicted  of  a  feloi 

ny,    the 

policy  was 

not  forfeited  where 

Insured 

ing  a  motion  for  n 

;hearlng 

on  appeal 

from    a    conviction 

o(    ma 

ns  laughter. 

ellt  life  Insurance  policy 
provided  that  It  should  become  void  If 
the  holder  became  so  far  Intemperate 
as  to  permanently  Impair  his  healtn, 
and  he  could  (hen  be  expelled  from  the 
fraternity.  Deceased  was  expelled 
because  of  hla  excessive  drinking,  and 
that  habit  ultimately  caused  his  death. 
Held  that,  in  an  action  on  the  policy, 
the  question  whether  the  deceased  was 
insane  at  the  time  of  his  expulsion  was 
Immaterial. — Kempe  v.  Woodmen  of 
the  World.    J4    f"     ~"     """ 


,Coo<; 


.glc 


FRATERNAL   BENEFIT   INSURANCE 


"shell  stand  suspended,"  a  member  so  failing  ipeo  facto 
is  suspended  without  further  actjon  on  the  part  of  the  society."*  "* 
Most  policies  contain  this  provision  and  suspension  for  non-pay- 
ment of  dues  is  the  general  rule.  In  a  case  where  the  policy  set 
forth  a  number  of  causes  for  forfeiture,  ending  with  the  elatiae 
"or  shall  violate  any  of  the  conditions,"  etc.,  this  clause  was  held 
to  refer  to  the  conditons  enumerated  and  not  to  the  condition  con- 
tained in  another  section  providing  for  the  payment  of  bi-monthly 
premiums  and  forfeiture  for  non-payment  thereof.'" 

Notice  of  Time  of  Payment. — The  general  rule  is  that  notices  of 
assessments,  if  mailed,  would  be  presumed  to  have  been  received.^"* 
However,  in  an  early  case,  under  by-laws  providing  that  notice 
shall  be  given  of  assessment  due  before  there  shall  be  a  forfeiture, 
notice  to  a  member  put  in  the  mail,  directed  to  hira,  but  not  shown 
to  have  reached  him,  was  held  insufficient  to  support  a  forfeiture,'" 

What  Is  Sufficient  Notice. — ^A  notice  stating  that  it  is  a  mortuary 
call  for  payment  of  death  claims  according  to  an  annexed  list 
showing  the  number  and  amount  of  each  policy,  the  name  and 
residence  of  the  deceased,  and  the  name  of,  and  the  amount  and 
date  of  payment  to,  each  beneficiary,  is  sufBeient.™* 

aoa  Where  the  constitution  ot  a 
mutual  benefit  a  a  social  Ion  provides 
that  a  member  failing  to  pay  any  as- 
ses sm  en  t  "shall  stand  suapended,"  a 
member  by  failure  to  pay  his  assess- 
ments Ipso  facto  Is  suspended,  without 
any  vole  of  the  lodee.  Supreme  Lodge 
V.  WIckser,  12  S,  W.  176,  72  Tei.  2B7, 
distinguished.— Supreme  Lodge  Knlg-hts 
of  Honor  v.  Keener,  16  S.  W.  1081,  6 
Ten.  Civ.  App.   2S7, 


IW.  Where  the  constitution  of  a 
mutual  beneflt  Insurance  society,  which 
was  made  a  part  of  the  certlflcate  sued 
on,  provided  that.  It  the  benellclary'a 
dues  were  not  paid  to  the  clerk  of  his 
camp  as  required  by  the  constitution 
and  by-laws  of  the  order,  the  certlfl- 
cate should  be  null  and  void,  such  pro- 
vision authorised  the  forfeiture  of  the 
certmcale  without  further  action  on 
the  part  of  the  society  on  the  mem- 
ber's failure  to  pay  dues  as  required. 
—Sovereign  Camp  W.  O.  W.  V.  Hicks, 
81   S.   W.   425. 

IM.  A  policy  provided  that,  if  it 
shall  come  to  tlie  knowledge  of  said 
■  made  fall 


>    in 


applicatioT 


I    the 


Kood  faith  of  which  this  certlflca 
Issued,  or  if  the  Insured  shall  be 
ruilly  of  any  criminal  act,  or  shaU 
injure  his  health  by  the  use  of  alco- 
holic or  other  stimulants,  or  shall 
become  an  habitual  user  of  Intoxicants, 
"or  ahall  violate  any  of  the  conditions 


aoi.  Under  by-laws  providing  that 
notice  shall  be  given  of  assessment 
due  before  there  shall  be  a  forfeiture, 

directed  to  him,  but  not  shown  to 
have  reached  him,  is  insuDlctent  to 
support  a  forfeiture. — M'cCorkle  v,  Tex- 
as  Benevolent  Ass'n,   8    S.  W.   GIS. 

aoa.  Under  Act  111.  June  IS.  1S8T. 
I  6,  prescribing  the  form  of  assesB- 
ment  notice,  a  notice  stating  that  It  in 
a  mortuary  call  for  [tayment  of  death 
"an    annexed    Hat 


ig    the    1 
jollcy,    t 


mber   i 


of  the  conditions,"   i 

>tc.,    refers    to 

ture  particularly  em 

imerated,   and 

1  the  condition  contained  In 
ectlon  providing  for  the  payment  of 
<i -monthly  premiums,  and  for  for- 
ellure  for  nonpayment  thereof,— Smith 
.  Covenant  Mut.  Ben.  Ass'n,  43  S.  W. 
19,  ie  Tex.  Civ.  App.  G»3. 


of  the  dec 


each  benellclary,  is  sudlclent. — Smith 
V  Covenant  Mut.  Ben.  Ass'n,  43  S,  W. 
819,    18   Tei.    Civ.   App.    593. 

a03.  Notices  of  asHessments.  if  mail- 
ed, would  be  presumed  to  have  been 
received. — State  Division.  Lone  Stsr 
Ins.  Union  v,  Blassengame.  182  S. 
W.   fl. 
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Suffloienoy  of  Payment  or  Tender  of  Payment — Payment  Throngh 
Third  Party. — In  a  case  where  payments  were  made  through  a 
third  party,  who  did  not  remit  all  such  payments  to  insurer,  the 
fact  that  the  officers  permitted  this  mode  of  payment  without 
making  contrary  instructions  precludes  the  association  from  set- 
ting up  the  defense  that  dues  and  assessments  had  not  been  paid.'" 
In  another  case,  where  the  insnred  directed  his  mother  to  pay  the 
premium  and  she  did  so,  but  after  the  note  became  due,  he  could 
not  prevent  forfeiture  by  asserting  that  he  did  not  know  the  facts 
concerning  the  payment,  though  he  continued  his  payments  there- 
after, she  being  his  agent. ^'" 

Default  as  a  Qroand  of  Porfeitnre — In  Oeneral. — The  rule  ia  that 
if  the  premiums,  dues  or  assessments  are  not  paid  at  the  time 
stated  in  the  certificate,  such  certificate  is  forfeited  if  the  rules  of 
the  association  so  provide.'"*  *"  "*  ""  However,  the  statutes  of 
1914  do  not  provide  that  the  certificates  shall  contain  conditions  of 
premium  payment  as  did  the  statutes  of  1911.  Obscurity  in  by- 
laws other  than  the  one  providing  for  payment  of  the  monthly 
rate,  have  no  hearing  on  the  issue  of  failure  to  pay  such  rate.*'** 

Where  Tote  of  AsBOdation  is  Required  After  Default.— Under  a 
law  of  an  order  requiring  the  time  of  suspension  to  be  fixed  by  a 
vote  of  the  association,  an  order  of  an  officer  suspending  a  mem< 
ber  is  inoperative  without  the  vote.""  It  would  be  only  prima 
fai:ie  evidence  of  its  legality  and  parol  evidence  would  be  admis- 
sible to  show  it  was  by  order  of  an  officer  alone.""  Further,  in 
such  case,  where  the  beneficiaries  have  done  everything  required 

7B3 (t)    infllalaiwr    of    VafmaBt    or  7BO— (o>  Dafsnlt  ■■  ■  Qronna  of  Tor. 

Tandw  to  SMrat  rorfaltua.    <Bm  taitan  la  OoaWkL   (Sm  SB  Oont.  IHr- 

as    out.    mg.    mmiwnoo,    a    Itta.  tam^avu,*,  »  IBM,  ln«,  IMS.) 

*•'*'■'  flOe.     Where      the      con  Btltu  lion     and 


Enellt   society   pro- 
,   ,     .,         ....cu    L....,  ..u..»_....ent   of  B   monthly 
contract,      the     asBured      directed      bin       asBeeament  before  the  flret  day  of  tho 


AM.    Where,   under  a  Ufa  1 

contract,     the     asBured     dlret ___ 

mother  to  pay  hla  premium  and  she  succeediiiV  month' "should"  rlirfeU  L, 
did  ma.  but  after  It  became  due,  for-  certificate  without  action  by  the  as- 
felture  cannot  be  prevented  by  aasert-  soclatlon.  and  at  the  time  deceased 
ing  that  he  did  not  know  the  facts  was  taken  Blck  he  was  In  default  ana 
concerning  the  payment,  though  he  con-  had  been  returned  by  the  local  secre- 
tlnued  hla  payments  thereafter,  she  tary  as  delinquent,  and  no  efTort  waa 
being-  his  agent  In  the  transaction. —  made  to  pay  such  delinquent  assess- 
United  Moderns  v.  Pike,  T6  3.  W.  7T4.  ments  prior  to  hla  death,  the  certltl- 
cale  was  forfeited.— Fletcher  v.  SU- 
MS. Where  a  member  at  Urge  of  a  preme  Lodge  Kntghta  and  Ladles  of 
fraternal  order  paid  duea  and  aaaeas-  Honor,  136  S.  W.  201.  See  38  Cent 
ments  to  a  third  person,  who  remitted  Dig.  Insurance,  II  188E,  190S. 
them  to  the  supreme  offlcers,  who  re-  S07,  WTiere  the  laws  of  a  mutual 
celved  them  without  objections,  and  association  require  the  payment  of  all 
the  offlcers  did  not  Instruct  the  mem-  assessmenta  within  ao  days  after  the 
ber  not  to  make  payments  to  auoh  per-  date  of  the  notice  thereof,  on  pen^ty 
son,  and  the  member  continued  to  do  of  suspension,  the  time  of  which  la 
su  until  her  death,  and  auch  person  to  be  fixed  by  vote  of  the  association, 
did  not  remit  them  all,  a  recovery  on  an  order  of  an  officer  of  the  aasoela- 
the  certlflcate  could  not  be  defeated  on  tloo,  suspending  a  member  for  non- 
the  ground  that  dues  and  assessment*  payment  of  an  assessment,  but  without 
had  not  been  paid. — Supreme  Hive  of  the  required  vote^  Is  inoperative. — ■ 
Ladles  o(  Maccabees  of  the  World  v.  Knights  of  Honor  v.  Wlckser,  12  8.  W. 
Owens,  1»7  S.  W.  233.  176. 


■S^ 


FRATERNAL   BENEFIT   INSURANCE 


571 


of  them,  the  refusal  of  the  society  to  credit  the  insured  with  aasesa- 
ments  paid  after  the  illegal  sospenBioD  or  to  give  the  proper  officers 
the  required  notice  of  death  does  not  prejudice  the  rights  of  bene- 
ficiaries in  recovering  on  the  certificate."*  A  provision  in  the  by- 
laws that  on  a  member's  failure  to  pay  his  du^s  the  lodge  "shall 
suspend  him"  rendered  him  subject  to  suspension  bat  did  not  on 
his  falliu-e  to  pay  Ipso  facto  suspend  him  without  any  action  of 
the  lodge,^'" 

Provi£ion>  Prohibiting  FcH^eiture  I>arin£  Sickness. — ^Where  the 
laws  of  an  order  provide  that  a  certificate  shall  not  be  forfeited 
for  non-payment  of  dues  during  sickness-it  is  immaterial  that  dur- 
ing her  sickness  the  member  stated  that  she  knew  she  was  in  ar- 
rears, that  she  did  not  intend  to  pay  any  dues  and  did  not  care  to 
keep  up  the'  insurance.^" 

Funeral  Beneflta  Not  Forfeited  When.— A  beneficiary  is  often  en- 
titled under  a  certificate  to  funeral  benefits  even  though  the  in- 
sured is  in  arrears  as  to  dues.*'"  In  a  case  where  the  laws  pro- 
vided for  forfeiture  of  funeral  benefits  in  arrears  for  different 
assessments  to  amount  of  three  months'  dues,  it  was  held  that  for- 
feiture thereunder  could  be  only  arrears  in  all  such  assessments 
for  three  months."* 


Me.  Where  the  auapension  of  .  a 
member  of  a  mutual  asBoci&tlon  for 
nonpayment  of  an  asseiiBineDt  is  II- 
leKHl.  the  refusal  of  the  asBoclatlon  to 
credit  the  Insured  with  aBseaaments 
paid  thereafter,  or  to  give  to  the  prop- 
er offlcers  the  required  notice  of  his 
death,  does  nol  prejudice  the  right 
of  the  heneflclarlee  under  his  cerlld- 
cate  to  recover  thereon,  they  havlnfi 
done  everything  required  of  them. 
and  there  trelng  funds  subject  to  such 
payment. — Knights  of  Honor  v.  Wick- 
aer,  12  8.  W.  ITB, 

SW.  The  entry  of  an  order  upon  the 
minutes  of  a  mutual  association,  sus- 
pending a  member  for  nonpayment  of 
an  aaseasment.  belnfc  only  prima  facie' 
evidence  of  Its  legality,  parol  evidence 
IH  admissible  to  show  that  It  was  by 
order  of  an  otTIcer  alone.— KnlRhts  of 
Honor    v.   Wlckser,    12    s!    W.    176. 

910.  A  provlBlOD  In  the  by-laws  of  a 
lodge,  that,  on  a  member's  failure  to 
pay  his  dues,  the  lodge  "shall  suspend 
him,"  rendered  him  subject  to  sus- 
pension, but  did  not,  on  hlH  failure 
to  pay,  Ipso  facto  Huspend  htm,  with- 
out any  action  of  the  lodse.— Grand 
Lodge,  F.  ft  A.  M.  of  Texas  v.  Dillard, 
162  S.  W.  1172.  See  2S  Cent.  Dig.  In- 
surance,   ii    1S»5.    1SS6,    1902. 

ail.  The  constitution  and  by-laws 
of  an  association  providing  that  a 
member  cannot  be  suspended  for  non- 
payment of  dues  while  sick.  It  Is  Im- 
material that  during  her  sickness  she 
had  stated  that  she  knew  she  was  In 
arrears,  that  she  did  not  Intend  to 
pay  any  duea.  and  did  not  wish  to  keep 


up    ths    Insurance. — Qrand    Temple    A 

Tabernacle  In  the  Slate  of  Texas  of 
the  Knights  ft  Daughters  of  Tabor  of 
the  Internationa!  Order  of  Twelve  v. 
Counts.  167  a.  W.  1180.  See  28  Cent 
Dig.  Insurance,   ti   18SB-1S02. 

aia.  Member  of  fraternal  aSBocla- 
lion  having  until  January  30th  tO  pay 
endowment  dues,  and  who  died  on  Feb- 
ruary 29th  without  paying,  held  not 
In  arrears  under  provision  forfeiting 
endowment  right  for  being  In  arreara 
one  month. — Grand  Court  of  TexEis  In- 
dependent Order  of  Calanthe  V.  Johns. 

181  S.  w.  set. 

a  13.  Where  benefit  association's 
laws  provided  forfeiture  of  funeral 
benefits  of  memlier  In  arrears  for  dif- 
ferent assessments  to  amount  of  three 
months'  dues,  held,  that  forfeiture 
thereunder  could  be  only  for  arrears 
In  all  such  assessments  for  three 
months. — Id. 

314.  Undflr  Rev.  St.  1911,  Art,  <831, 
a  death  beneflt  cannot  be  recovered 
where  the  member  was  In  default  in 
his  assessments,  and  the  certificate 
provided  that  no  benefit  could  be  re- 
covered in  such  event. — Grayson  v. 
Orand  Temple  and  Tabernacle  In  State 
of  Texas  of  Knights  and  Daughters  of 
Tabor  of  the  International  Order  of 
Twelve.  171   S.  W.  »89. 

aiB.  Beneficiary  ot  member  In  fra- 
ternal association  held  entitled  to  fun- 
eral benefits,  notwithstanding  the  mem- 
ber was  In  arrears  to  the  general  so- 
ciety, and  also  In  arrears  In  payment 
of  dues  to  the  local  society. — Id. 
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Sxonses  for  Hon-Payment  of  Dues  or  Assessments — <A)    Gastwu 
of  Secretary  to  Colleet, — Where  the  rules  did  not  require  the  secre- 
tary to  go  to  the  homes  of  members  and  colleet  the  dues,  bis  pre-  . 
viouB  custom,  of  -which  the  supreme  lodge  had  no  notice,  in  so  do- 
ing was  a  mere  courtesy,  on  which  no  rights  could  be  based."' 

(B)  Custom  of  Paying  Dues  and  Not  Suspending  at  One*.  ~ 
Where  the  by-laws  provided  that  a  sick  member  should  be  taken 
care  of  by  the  lodge  in  whose  jurisdiction  he  Was  while  away  from 
home  and  where  the  local  lodges  knew  of  his  sickness,  where  it 
was  customary  for  local  lodges  not  to  suspend  until  the  member 
had  been  delinquent  for"  some  months  and  where  the  dues  were 
tendered  almost  two  weeks  after  they  were  due,  it  was  held  that 
the  non-pajTnent  of  the  monthly  dues  did  not  forfeit  the  certifi- 
cate.'" In  this  ease  the  rules  provided  that  the  society  should 
be  notified  in  writing  of  the  sickness  of  the  member  before  the  first 
of  each  month  in  which  event  the  society  should  pay  the  dues  for 
the  member.  This  being  a  condition  precedent  it  was  held,  in  the 
absence  of  such  notice,  the  lodge  was  under  no  obligation  to  pay 
the  dues  of  insured  while  ill  and  his  failure  to  do  so  was  insufficient 
to  excuse  a  forfeiture  for  non-payment,"'  even  though  he  was  un- 


S16.  Holder  of  poller  In  a  mutual 
benefit  association,  by  failure  to  pay 
useasments  wUhln  IG  days  after  not- 
ice, as  required  by  by-laws  on  face  ot 
policy,  declaring  forfeit  for  noncom- 
pliance, forfeited  hlB  rlghts.- 


'.  Lone  Star 

See    SS    Cen 

1899.    1903. 

SlSa.     In 


Dig. 


14«  S.  W.  10*1 
.    II    1895, 


pended  without  notice,  held  that  ob- 
scurity In  other  by-lawB  pleaded  would 
have  no  bearing  upon  Issue  of  fatluro 
to  pay  monthly  rate.— Cole  v.  Knighls 
of  Maccabcea  of  the  World.   1S8  9.  W. 


cara  and  report  to  the  lodge  of  which 
he'  waa  a  member,  etc.  A  member  was 
taken  sick  while  away  from  home 
about  15  days  before  the  maturity  of 
monthly  dues.  The  local  lodRe  at  the 
place  where  he  Chen  waa,  and  the  local 
lodge  at  the  place  to  which  he  was 
later  removed,  and  the  home  lodge 
knew  of  his  slckneae.  The  monthly 
dues  were  not  paid.  They  were  ten- 
dered about  H  days  after  maturity. 
but  refused.  It  was  customary  for 
local  lodges  not  to  suspend  a  member 
for  nonpayment  of  dues  until  after  a 
men^ber  had  been  delinquent  for  some 
months.  Held,  that  the  nonpayment 
of  the  monthly  dues  did  not  work  a 
forfeiture  of  the  member's  cerllflcate. 
—Brotherhood  of  Hallw. 


Dee,  1 


custom,  ot  which  the  supreme  lod^e 
had  no  notice.  In  so  doing  was  a  mere 
courtesy  on  which  no  righta  could  be 
based. — Fletcher  v.  Supreme  Lodge 
Knights  and  Ladles  of  Honor,  135  S. 
~  e    28   Cent.   Dig.   Insurance, 


*92,  Judgmi 


i  1 

sis.  The  by-lawa  of  a  fraternal  ben. 
etit  society  composed  of  a  grand  and  Held  lli 
local  lodges  provided  that,  where  n  tlce.  th 
member,  while  at  a  distance  from  his  tlon  to 
lodge  became  sick,  the  lodge  In  whose  111,  and 
Jurisdiction  he  then  was  should  make 
reasonable  provision  for  his  temporary 


See    2S 
Cent.   Dig.    Insurance,    )    IBOS. 

810.  A  rule  of  a  mutual  benefit  so- 
ciety provided  that.  If  a  brother  In 
good  standing  beeomea  sick  or  dis- 
abled, he  shall  immediately  notify  tha 
financier  of  hta  lodge  In  writing,  and 
on  receipt  of  such  notice  by  the  flanan- 
cler  before  the  Ist  day  of  the  month 
the  brother's  dues  shall  be  paid  by  hla 
lodge  for  such  period  as  (he  lodge 
shall  determine:  but  such  written  no- 
tice shall  be  a  condition  precedent  to 
the  brother's  rights  under  the  section. 
Held  that.  In  the  absence  of  such  no- 
lodge  was  under  no  obllga- 
-  "--    '    -      of  Insu      "       •  ■■ 


that  his  f 


3    do    B 


!   for 
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Gonscioua  at  the  time  the  assessment  was  payable.*"  It  was  fur- 
ther held  that  the  custom  of  the  society  to  advance  dues  of  sick 
members  was  at  most  a  courtesy  which  would  not  estop  the  asso- 
ciation from  forfeiting  the  certificate."" 

(0)  Agreement  of  Clerk  to  Pa^Dnes. — ^It  is  no  defense  that  the 
clerk  agrees  to  pay  the  dues  for  a  member,  where  it  is  not  author- 
ized by  the  by-laws."'^ 

(D)  Insanity  of  Member. — ^Where  the  by-laws  require  an  asso- 
ciation to  pay  the  dues  of  a  member  who  was  insane  and  financially 
unable  to  pay  his  dues,  provided  the  payments  were  not  in  arrears 
more  than  three  months,  such  association  is  not  required  to  pay 
the  dues  where  proof  of  his  Insanity  was  offered  six  months  after 
his  suspension  for  non-payment  and  more  than  three  months  after 
hie  death."' 

(E)  Suspension  of  Local  Ounp. — After  the  suspension  of  a  local 
camp  unless  a  member  takes  steps  to  secure  a  reinstatement  under 
the  rules  of  the  order,  of  which  he  is  charged  with  knowledge,  and 
attends  to  the  payment  of  his  dues,  his  beneficiary  cannot  recover."' 
However,  his  certificate  would  not  be  forfeited  for  non-payment  of 
dues  for  a  month  when  -he  sought  the  clerk  to  pay  his  dues  but 
was  unable  to  find  him.'" 


9S0.  A  custom  on  the  part  of  local 
lodges  or  mutual  benefit  Hocletlea  to 
advance  duea  of  sick  members  to  pre- 
vent their  expulsion  (or  failure  to 
pay  dues  wb.s  at  moat  but  a  courtesy, 
nhlch  could  not  estop  the  asBodstlon 
from  enforcing  a.  forfeiture  of  a  mem- 
ber's   certificate    for    nonpayment    of 

aai.  It  was  no  eiouBc  for  Insured's 
(allure  to  pay  asscBsments  levied  on 
hla  benefit  certificate,  for  nonpayment 
of  which  a  forfeiture  waa  declared, 
that  Insured  was  unconscious  and  un- 
able to  attend  to  business  at  the  time 
the  assessment  was   payable. — Id. 

aaa.  Under  Rev,  St.  1911,  Art.  4S4T, 
prohibiting  waiver  of  the  constitution 
or  laws  of  a  fraternal  beneficiary  aa- 

Bgreement  by  the  clerk  not  authorized 
by  the  by-laws  to  pay  the 


0  his 


V.    Wannon.    164    S. 

Cent.  Dig.  Insuratico,   1  1906. 

S93.  Where  the  by-laws  of  a  mutual 
benefit  association  required  It  to  pay 
the  dues  of  a  member  who  was  Insane, 
and  financially  unable  to  pay  his  dues, 
but  provided  that  such  payments 
should  not  be  made  If  the  member  was 
In  arrears  more  than  three  months,  the 
association  was  not  required  to  pay 
the  dues,  where  no  proof  of  the  In- 
sanity of  a  member  was  offered  until 
six  months  after  his  suspension  for 
d  more  than  three 
Is   death.— Id. 


294.  Where  a  member  of  a  mutual 
benefit  society  was  required  to  pav 
dues  to  the  clerk  of  his  local  camp,  and 
within  the  month  of  January,  1901. 
during  which  he  was  required  to  pay 
an  assessment,  his  sRent  sought  such 
clerk  to  pay  the  same,  but  was  In- 
formed that  he  was  absent,  and  his 
wife  did  not  know  of  his  fhereabouts, 
and  he  did  not  appear  until  February 
16th,  when  he  Informed  Insured's  agent 
that  hs  was  no  longer  clerk,  and  that 
the  camp  had  been  disbanded.  Insured 
was  not  subject  to  a  forfeiture  of  his 
certificate  for  failure  to  pay  the  assess- 
ment levied  for  January, — Sovereli?n 
Woodmen  of  the  World  v.  Hicks, 


34    i 


.    42E, 


mstltutlon  o(  a  mutual 
benefit  society  provided  that  whenever 
a  suspended  camp  failed  to  reinstate 
within  30  days  thereafter  no  benefits 
should  be  paid  on  the  death  of  any  of 
Its  memherB.  unless  the  deceased  mem- 

and  dues  at  his  death,  or  held  an  unex- 
pired withdrawal,  transfer,  or  recogni- 
tion card,  Issued  by  the  camp  before 
Its  suspension,  and  ofllalal  receipts 
showing  him  to  be  In  good  standing. 
A  subsequent  provision  declared  that 
indlng  In  a  camp 


I  the  f 


of  Its 


1  pay- 


.raa^es    and    50    ( 
to  the  sovereign  clerk  might  be  trans- 
ferred   to   another   camp,    or   be   made 

pension  of  a  camp  to  which  a  member 
In    good    standing    belonged    he    Wa^ 
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EBt<^>p^  oc  Waiver  Affecting  Bight  of  Forfeiture— (A)  Aeoepi- 
uice  oi  Dnei  and  Assessnients. — The  custom  of  a  local  lodge  in  ac- 
cepting dues  four  or  five  days  overdue  will  not  estop  the  supreme 
lodge  from  claiming  a  forfeiture,  the  latter  not  being  chargeable 
with  the  knowledge  of  the  former.*'*  Neither  will  the  acceptance 
by  the  supreme  lodge  of  overdue  assessments  from  a  local  lodge 
estop  it  from  forfeiting  the  policies.'*'  Where  insurer  elects  not  to 
return  the  dues  for  any  particular  months  it  waives  any  failure  of 
the  member  to  comply  with  the  rules  of  the  order  in  the  payment 
of  dues  for  such  months."'  It  has  been  held  that  an  association  ia 
i^ot  estopped  to  deny  the  rights  of  a  divorced  husband  as  bene- 
ficiary on  his  wife's  policy  by  the  fact  that  it  accepted  payments 
of  premiums  from  him  after  the  divorce."' 

(B)  Failure  of  Insurer  to  Send  Notices  or  Drafts  as  iPer  Cus- 
tom.— 'The  association  is  estopped  to  forfeit  a  certificate  where  a 
member  relied  on  the  promise  of  the  manager  to  draw  on  him  for 
assessments  as  he  had  theretofore  done.'"  In  the  same  way  an  in- 
sured who  relied  on  a  custom  of  the  collecting  officer  to  send  out 
notices  can  defend  on  the  ground  of  estoppel.'"  He  must  rely  on 
a  continuance  of  the  custom  and  be  misled  by  failure  to  receive 
such  notice  or  there  is  no  estoppel.*** 

(0)     Use  of  Intoxicating  Liquor. — An  association  having  knowl- 


clisrgcd  wllh  hnowledKe  of  his  duties 
Id  order  to  retain  his  standing,  and 
hence,  he  having  taken  no  sCeps  to 
procure  reinstatement  at  the  time  at 
his  death,  duHng  which  two  aaeaas- 
mentg  became  due  and  were  unpaid, 
his  benellclary  waa  not  entitled  to  re- 
cover on  the  certlflcate. — Sovereign 
Camp  Woodmen  of  the  World  v.  HIckB, 
84  S.  W.  4£(. 


7Se — BBt«pv«l  or  WalTSz  Affaotlnc 
Bimt  ot  TorfaUiiT*.  (Mm  »  Cent. 
Die.   mnuUUM,   H   1907-181 S.) 

•M.  Where  members  of  a  benevo- 
lent Insurance  association  make  their 
contract  with  the  supreme  lodge,  the 
custom  of  the  local  lodfte  in  accepting 
dues  four  to  Ave  days  overdue,  un- 
known to  the  supreme  lodge,  does  not 
eatop  the  supreme  lodge  from  claiming 

"      -  ■  a  dues  are  paid  In  that 


the 


charged  with  .knowledge  poHHesBed  by 
the  officers  of  the  local  lodge,  and  they 
not  having  authority  as  agents  to  waive 
forfeitures.— United  Moderns  v.  Pike. 
T6   8,    W,    T7(. 

as7.  The  custom  of  the  Hnancler  of 
a  local  lodge  of  a  l>enevolent  insurance 
association  of  sendlnfr  reports  to  the 
supreme  lodge,  and  their  acceptance, 
without  protest.  later  than  directed  by 
the  by-laws,  does  not  estop  the  su- 
preme lodge  from  claiming  a  forfeiture 
for  delay  In  payment  of  dues,  since 
the  promptness  ot  these  reports  In  no 
way  affects  the  rights  of  members. — 
United  Moderns  v.   Pike,  76  8.  W.  774. 


Where  a  member  of  a  mutual 
benefit  society  on  the  suspension  ot  his 
local  camp  failed  to  comply  with  the 
society's  conalltutlon  and  by-laws  with 
reference  to  maintaining  his  standing, 
the  fact  that  the  sovereign  cierk  wrote 
him  a  letter,  after  he  was  In  arrears 
for  assessments,  inclosing  a  blank  ap- 
plication tor  reinstatement,  and  In-  ' 
forming  him  that  If  he  would  fill  out 
the  application  and  forward  it  to  the 
clerk,  together  with  all  assessments 
unpaid,  he  could  be  relnsUted.  with 
which  directions  he  did  not  comply,  did 
not  constitute  a  waiver  of  his  failure 
to  pay  previous  aeeeesments  and  com- 
ply with  the  laws  of  the  society. — Sov- 
ereign Camp  Woodmen  of  the  World  v. 
Hicks,    94    S.    W.    42G. 

Sas.  Where  a  member,  relying  on 
the  promise  of  the  manager  to  draw 
on  him  for  asseHsments,  and,  being 
misled  by  the  fact  that  such  drafts 
have  been  twice  made  on  him,  is  sus- 
pended for  nonpayment  ot  an  assess- 
ment for  which  no  draft  was  made. 
and  cannot  be  reinstated  because  his 
health  has  become  Impaired,  the  as- 
sociation Is  estopped  to  Insist  on  a 
forfeiture. — HcCorkie  v,  Texas  Benev- 
olent  Ass'n.    S   S.    W.    G16. 

S30.  An  association  Is  not  estopped 
to  deny  the  rights  of  a  divorced  hus- 
band as  beneficiary  on  his  wife's  policy 
by  the  tact  that  It  accepted  payments 
of  premiums  thereon  from  him  after 
divorce,  or  that  It  psld  him,  after  her 
death,  a  funeral  bencflc, — L.awson  v. 
United  Benev.  Asa'n,  1S5  8.  W.  B76. 
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edge  of  insured's  excesaWe  drinking  long  prior  to  his  expulsion 
therefor  is  not  estopped  from  setting  up  such  expulsion  where  the 
certificate  provided  it  should  become  void  if  the  holder  drvik  so 
as  to  injure  his  health."' 

(D)  Knowled^  of  Habits  of  Inanred. — A  local  lodge  as  agent 
of  the  supreme  lodge  was  held  to  waive  in  its  behalf  the  breach  of 
warranty  caused  by  the  habits  of  insured  where  such  local  lodge 
had  full  knowledge  of  the  continued  violation  of  the  rules  of  the 
order  by  insured.**" 

(E)  False  Statements  as  to  Age  in  Application. — Such  state- 
ments cannot  be  held  to  be  waived  because  the  insurer  had  notice 
of  facts  that  would  put  a  reasonable  man  on  notice — it  must  have 
actual  knowledge."' 


aai.  The  office  rs  o*  the  supreme 
loigt  of  a  benevolent  aHHOclatlon  have 
the  authority  to  waive  a  by-law  sue- 
pendlng  a  subordinate  lodge  for  failure 

,    and    alHi 


:   the   paj 


}  for 


member  fixed  by  the  by-law*  as  a 
penalty  against  aald  lodge,  to  be  paid 
before  Its  '  reinstatement. — Supreme 
Lodee  Nat.  Reaerva  Aas'n  v.  Turner. 
47  S.  W.  4i,  19  Tei.  Civ.  App.  J46. 

838.  The  acceptance  of  aubaequent 
aaaea^mentB  by  the  supreme  lodge  of 
a  benevolent  association  from  a  sub- 
ordinate  lodge,    after    knowledge    that 


>    of    t 


nslon 


,    whor 


the  members  paid  the  same  belle vlnjr 
the  BuspenHlon  was  not  to  be  enforced, 
esrops  the  supreme  lodge  from  sBttlng 
up  such  cause  of  suspension  to  defeat 
a  recovery  by  a  member  of  aald  sub- 
ordinate lodge. — Supreme  L.odge  Nat. 
Reserve  Assn  v.  Turner.  41  8.  W^.  44. 
19  Tei.  Civ.  App.   346. 

■33.  The  ImowledRe  of  a  fraternal 
life  Insurance  company  through  Us 
oHlcers,  of  a  member's  eicesslve  drink- 
ing, long  prior  to  the  time  he  was 
expelled  therefor,  does  not  estop  the 
company,  in  b  suit  on  the  policy,  from 
setting  up  the  expulsion,  since  the 
terms  of  the  certificate  provided  that 
It  should  become  void  if  the  holder 
drank  to  excess,  so  as  to  permanently 
Injure  hla  health. — Kempe  v.  Woodmen 
of  the  World,  44  S.  W.  688. 

034.  The  mere  fact  that  the  local 
secretary  of  a  fraternal  Insnrance 
order  had,  without  authority,  permitted 
a  memlior  of  two  years'  standing,  who 
had  full  knowledge  of  the  rules  of  the 
association,  to  pay  two  delinquent 
monthly  asaeaaments  without  comply- 
ing with  the  required  conditions  for 
reinstatement,  while  he  enforced  the 
rules  against  all  other  membera,  does 
not  show  a  custom,  binding  on  the 
order,  to  receive  aaaessmente  tendered 
after  the  time  for  payment  has  ex- 
pired:  It   not   appearing   that   the   au- 


perlor  oflleers  had  any  knowledge  of 
the  violation. — Fraternal  Union  of 
America  v.  Hvlock,  TG  S.  W.  639. 

B3S.  Application  for  Insurance  in  a 
fraternal  order  was  made,  as  required 
by  Its  rules,  to  a  local  council.  Two 
of  the  members  were  required  to 
recommend  Ihe  applicant.  Assessmenta 
were  collected  by  the  local  council, 
membership  in  which  was  required  to 
precede  the  Issuance  of  Che  certlHeate. 
The  supreme  council  could  proceed 
only  through  the  local  council  againat 
a  member  violating  its  rules.  The 
certificate  was  Issued  on  an  application 
containing  a  false  statement  as  to 
habits,  which  by  the  terms  of  the 
certificate  worked  a  forfeiture  thereof, 
and  barred  the  applicant  from  mem- 
bership. Insured  continued,  tlU  he 
died.  CO  violate  the  contract,  with  the 
knowledge  of  the  officers  of  the  local 
council,  but  his  actions  were  ignored. 
The  examiner,  who  was  also  secretary 
of  the  local  council,  knew  of  the  breach 
of  warranty,  and  Che  habits  of  Insured 
nere  generally  known.  Held,  Chat  the 
icll  bore  the  relation  of  agent 
:o  the  supreme  council  with  reference 
o  Its  business  at  the  place  In  question. 
nd  that  it  had  waived  In  Its  l>ehalf 
he  breach  of  warranty,  and  the  sub- 
equent  failure  of  Insured  to  abide  by 
ha  rules  of  the  order. — Order  of  Co- 
umbus  of  Baltimore  City,  Md.,  v.  Pu- 
iua.   60   S.   W.   1020. 

a3a.  Where  insured,  in  support  of 
n  applieation  for  relnaCatement  In  a 
lutual  benefit  association,  submitted 
physician's  certificate  which  showed 


that 


luld  n 


a  stopped 


itated,  Che  Insurer  was 
o  rely  on  the  forfeiture 
nlstaJce  of  its  local  officer  in  Inform- 
ng  Insured  that  a  medical  cerclflcate 
■as  required  ,ln  order  to  secure  his 
■   ■  Judgment,    108    S.    W. 

-Brotherhood  of  Rall- 
V.  Dee,  111  a,  W.  896, 
See   £S   Cent.  Dig-.   In- 


492,    reversed, 

101    Tex.    697. 

II  1907-19H. 


.Goo'jIc 
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(7)  Estoppel  by  Acts  of  Insurer. — If  the  insurer  by  its  conduct 
mialeads  tbe  insured  to  his  expense  and  harm  it  may  be  estopped 
to  assert  a  forfeiture.'"  "°  "" 

Authority  to  Waive  Sospension. — It  has  been  held  that  the  of- 
ficers of  a  supreme  lodge  have  authority  to  waive  a  by-law  suspend- 
ing a  local  lodge  for  non-payment  of  dues  and  the  payment  of  a 
fine  by  each  member."' 

As  to  Enforcillg  StupeiuioiL — Where  the  supreme  lodge  accepts 
assessments  after  it  has  knowledge  that  a  cause  of  suspension 
exists,  where  the  members  paid  same  believing  the  suspension  would 
not  be  enforced,  it  is  estopped  from  setting  up  such  canse  of  sus- 
pension to  defeat  a  recovery  by  a  member  of  the  local  lodge.*"  In 
another  case  a  society  was  held  to  waive  its  right  to  suspend  a 
member  who  had  disappeared,  by  accepting  dues  and  assessments 
and  failing  to  enforce  suspension  under  its  laws.'*' 

As  to  Beinstatement. — Where  insured  who  was  in  good  health, 
took  no  steps  towards  reinstatement,  the  forfeiture  of  the  policy 
was  not  waived  by  subsequent  notices,'"  Nor  is  the  sending  of  a 
blank  application  for  reinstatement  and  a  request  to  pay  up  back 
assessments  a  waiver  of  insured's  failure  to  pay  such  back  assess- 
ments where  he  does  not  .take  advantage  of  his  opportunity  to 
be  reinstated."'  A  single  instance  where  a  local  secretary,  with- 
out authority  permitted  the  payment  of  delinquent  dues  without 


337.  The  defense,  to  an  action  on  b 
benedl  certtflcale,  that  inBured  made 
false  statements  In  his  application  a? 
lo  his  age  and  aa  to  whether  he  had 
previously  been  a  member  of  the  order. 
cannot  be  held  to  have  been  waived 
because  the  Insurer  had  notice  of  facts 
nhlch  would  cause  a  person  at  ordi- 
nary prudence  (o  make  inquiry,  and 
that  such  inquiry,  If  prosecuted  with 
reasonable  dlllBence.  would  have  re- 
eultecl  In  actual  fcnowledce  of  the 
falsity    of    the    stat. 


■    of    ' 


founded  upon  actual  and  not  construc- 
tive knowledKe. — Brotherhood  of  Rail- 
road Trainmen  v.  Roberts,  lOi  S.  W. 
S2S. 

'338.  where  the  policy  or  benefit  cer- 
tidcate  provides  for  termination  on 
failure  to  pay  premlumH  or  dues,  with- 
out afflrmallve  act  of  the  insurer,  eon- 
duct   ot  the  insurer  mlslcadinit  the  In- 


w^lve  the  forfeiture  provisions  of  the 
policy  Is  Immaterial,  where  the  Jury 
found  (hat  the  general  manager  waived 
such  conditions, — Lone  Star  Ins.  Union 
V.  Brannan.  1S4  S.  W.  891, 

341.     Forfeiture    of    policy    for    non- 

by  subsequent  notices,  nor  by  in- 
pay  arrearaites  and  lie  re- 
instated, if  in  good  health,  where  In- 
surecl  took  no  steps  towards  reinstate- 
ment.— Hawkins  v.  Lone  Star  Ins. 
Union.  146  S.  W,  10«.  See  28  Cent. 
Dig.  Insurance.  I   1907. 

348.     The    failure    of    the    coUectlnft 
officer  of  the  Insurer  to  comply  with  a 

quired  by  the  policy  held  available 
as  excuse  for  the  nonpayment  of  fixed 
dues  only  ns  ground  for  an  estoppel, 
and  that,  unless  a  member  In  default 


r  the  0 


o  pay  h 


fellu 


184   f 


.    691. 


Evidence  held  to  make  a  strong 
case  against  the  Insurer  of  estoppel  to 
plead  forfeiture  on  account  of  acts  of 
lis  general  manaeer,  though  conditions 
of  the  poller  as  to  forfeiture  may  have 
been  self-executlng.^Id. 

940.    Wbelher  the  local  agent  of  an 
Insurance  company   was   authorized    to 


continuance  of  the 
custom,  and  was  misled  by  failure  to 
receive  such  notice,  there  was  no  es- 
toppel.— Bennett  v.  Sovereign  Camp. 
Woodmen  of  the  World,  188  S.  W.  10!3. 
343.  Benent  society,  by  falling  to 
suspend  member  who  disappeared,  and 

ments.  held  to  have  waived  Its  right 
to  suspend  him  pursuant  to  Its  laws. 
and  estopped  from  asserting  a  sus- 
pension.— Supreme  Ruling  of  Fraternal 
Mystic    Circle    v.    Hosklns,    171    8.    W. 
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complying  with  the  required  conditions  for  reinstatement,  does 
not  show  a  custom,  binding  on  the  order,  to  receive  assessments* 
after  the  time  for  payment  has  expired,  where  it  does  not  appear 
that  the  superior  officers  knew  of  it.'"  In  another  case  it  was 
held  that  an  association  was  not  estopped  to  rely  on  a  forfeiture 
because  of  a  mistake  of  the  local  ofQcer  in  telling  insured  that  a 
medical  certificate  was  necessary  to  accompany  the  application 
for  reinstatement,  where  such  certificate  showed  he  could  not  be 
reinstated  in  any  event. ^"  Where  a  constitution  required  a  local 
lodge  to  hold  monthly,  meetings  and  provided  that  if  more  than 
sixty  days  had  elapsed  since  a  member's  suspension  be  must  pre- 
sent a  medical  certificate  before  reiustatement  and  his  application 
must  be  favorably  voted  on,  it  was  held  that  where  no  monthly 
meetings  were  held  for  several  months  after  the  suspension  of  a 
member  and  such  member  presented  his  application  at  the  first 
meeting  but  before  he  presented  his  medical  certificate  he  was 
killed,  the  failure  of  the  local  lodge  to  hold  regular  meetings  did 
not  estop  the  supreme  lodge  to  set  up  the  suspension  as  a  bar  to 
benefits."*  The  fact  that  the  local  lodge  received  his  delinquent 
dues  would  not  constitute  such  estoppel."' 

Kotice  and  Proceedings  to  Oive  Effect  to  Forfeiture. — The  pol- 
icy is  held  to  be  sufficient  notice  to  the  insui;ed  of  conditions  as 
to  payment  necessary  to  keep  the  policy  in  force.""  Before  a  mem- 
ber forfeits  his  right  under  a  policy,  notice  of  his  delinquency  must 
be  given  in  the  manner  provided  by  the  constitution  of  the  in- 
surer,"* and  no  other  method  will  suffice  in  the  absence  of  a  cus- 
tom or  contract  binding  upon  the  insured  to  receive  notice  in  a 
different  manner."'  Neither  does  a  member  forfeit  his  endowment 
right  where  he  is  summarily  suspended  where  the  laws  of  the  as- 
sociation provided  the  course  of  procedure  with  notice  and  hear- 

SM,     The    constitution    of    the    su-  Keener,  IE  S.  W.  1084,  S  Tei.  Civ.  App. 

pretne  lodK^  required  each  aubordlnate  "T. 

lodge   to  hold   monthly  meetlntta.  and  ■«-     Nor  does  the  fact  that  the  aub- 

provided   that.   If   more   than   eo   dare  ordinate   lodse  received   the  member'a 


had     elapse 

pension,    he    must   present   a    medical 

certincate,   and   his  application   for  re-        Honor'v."KMne"rr  26"ilT  W.  lOU.'i'Tex. 


delinquent   dues,   and   gave   him  i 
celpt   therefor,  constitute  such  an   es- 
toppel.— Su[irenie     Lodge     Knights 


Instatenient    must    be    favorably    voted  civ.  App.  S«7. 
upon  by  a  majority  of  the  subordinate  a4&     Where    a    fraternal    Insurance 

lodge.     Hela.  that  where  no  meeting  of  order,    after    receiving    notice    of    the 

a   lodge    was   held    for   several   montha  death  of  a  member,   tendered  a  return 

after  a  member  was  suspended,  and  at  of  dues   received   for  a  certain  month, 

the  next  meeting  he  presented  hla  ap-  but  elected   to  retain  dues  for  preced- 

plication   for   reinstatement,   but  failed  Ing  montha,  and  It  did  not  at  any  time 

to   present  the  medical    certlflcate.  but  prior    to    an    action    on    the    certificate 

presented   It   later,    and,    before   It  was  offer  to  return  such  dues.  It  waived  any 

accepted,  was  killed,  the  failure  of  the  failure  to  the  member  to  comply  with 

subordinate  lodge  to  hold  regular  meet-  the  rules  of  the  order  In  the  payment 

Ings  does  not  estop  the  supreme  lodge  of   the  dues    for   such   months. — Orand 

to  set  up  the  suspension  of  the  mem-  Fraternity   v.   Mulhey.   ISO   S.   W.   S43. 


^^.   bS  a  bar  to  hla  right  to  beneflts. —      See   Z8  Cent.  Dig.   Inaurance.  El   1>0T- 
Supreme   Ixidge   Knighta   of   Honor   v.       IBIS.  i|i^ 

40— Ina.  ,S'   . 
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ing  for  suspension  of  memberB,'*'  (For  ease  showing  no  notice  of 
■forfeiture  necessary  under  the  by-laws,  see  Ann.  250a.) 

Effect  of  Suspension. — It  has  been  held  that  under  a  certificate 
providing  for  forfeiture  for  default  in  payment  of  assessments  and 
suspension  of  members,  the  beneficiaries  could  not  recover  where 
the  member  died  during  suspension.*"^ 

BeinEtatement. — The  legal  representatives  of  the  deceased  are 
not  entitled  to  sixty  days  after  the  forfeiture  to  reinstate  a  policy 
after  the  death  of  the  insured.'"  Neither  is  a  contract  reinstated 
when  the  insurer  either  retains  the  money  paid  after  the  death  of 
insured  or  does  not  promptly  return  it,"** 

(A)  Bijfht  in  Q«neral. — The  right  to  reinstatement  is  a  con- 
tractual right  on  compliance  with  the  laws  of  the  order."" 

(1)  Damages  for  Failure  to  Beinatate. — An  insured  is  not  en- 
titled to  damages  for  failure  of  collector  by  mistake,  to  receive 
his  dues,  after  forfeiture  and  seeking  reinstatement,  which  mis- 
take was  rectified  the  following  day  by  an  offer  to  receive  them 
and  where  further  developments  did  not  show  a  refusal  to  re- 
ceive them,*" 

T67 — BffMit  of  rorfdtoia  or  SnspCD. 
■Ion.  (B««  98  dot.  TUg.  bmimnoa, 
5  1B1».) 

SBl.  On  forfeiture  of  a  benellt  cer- 
tlDcste  for  default  Id  payment  of  an 
aaseaBment  and  suspension  of  mem- 
bers, held  that  benefldarles  could  not 
recover  where  the  member  died  during 
such  Buai»enBlon. — Tabor  v.  Modern 
Woodmen  of  America,  1S3  S.  W.  324. 
See  Zi  Cent.  Dig.  Insurance,   I  1919.    : 


mg.  InanMSM,  Sj  l»V,  1»18.) 

'  1 

SW.  Member  of  fra-tomal  benefit  bs- 
Bocltttlon,  summarily  suspended  by 
local  lodfte,  held  not  to  forfeit  endow- 
ment right  thereby,  where  laws  of  as- 


memben.— Orand  Court  of  Texas  In- 
^lepenllent  Order  of  Calantho  v.  Johns, 
i81  3.  W,  8SS. 


7SS— Balutatnnrat.   (Bm  flS  OaU-'Mr. 


"be  followed  and  no  other  ' 
In  the  abaence  of  a  custom 
binding  upon  the  member 
notice  In  a  dlffi 


■Haywood 

Grand  Lodge   of  Texas,   K.   P..   138 

119*.      See   28   Cent,   Dig,    Insur- 


i.  tl  1 


191S. 


mber  In 

flclary  aaBoclatlon  held  not  to  nave  ror- 
felted  hlH  rlghtB  against  the  Insurer 
until  notice  of  his  dellnauency  had 
been  given  In  the  manner  provided  by 
the  constitution  of  the  Insurer.— Id. 

8S0.     Policy   Ir 
elation,   held 


Insured    of 


jndltlor 


1   to   I 


—ilAt 


keep  the  policy   In 

Lone  Star  Ins.   Unlui,.    .-.v ^ 

SSOa.  Under  by-laws  of  a  mutual 
benefit  Insurance  association,  held  that 
no  affirmative  action  or  notice  to  bb- 
Bured  of  forfeiture  on  part  of  assocla. 

tldnate  —Cole  v.  Knlghla  of  Maccabees 
of  the  World,   188  8.   W.  899. 


SOU.  The  fact  that  Insurer  did  not 
promptly,  upon  learning  of  a  for- 
feiture, after  the  death  of  Insured,  re- 
turn the  money  paid  after  forfeiture. 
or  that  It  retained  the  money,  did  not 
reinstate  the  contract, — Moore  v.  Su- 
preme AsBembty  of  Royal  Soc,  of  Qood 
Fellows,  93  S.  W.  lOTT,  See  28  Cent, 
Dig.  Insurance.   If  1011-lOTO, 

SS3.  Plaintiff  was  suspended  Janu- 
ary 1st,  for  nonpsyment  of  duea  and 
asseflsmenta;  March  1st.  under  the 
laws    of    the   order,    providing    for    the 

pended  on  payment  of  hie  arrearages 
within  80  days  from  the  date  of  sus- 
pension, he  tendered  to  the  local  col- 
lector the  amount  due.  which  was  re- 
fused. On  discovery  of  his  mistake. 
on  the  following  day,  the  collector  ad- 
vised plaintiff  thereof  and  offered  to 
receive  the  money  tendered,  which 
orter  plaintiff  made  no  effort  to 
accept.  March  4th  plalntlll  wrote 
to  the  supreme  commander  of  the 
order,     demanding     payment     of     thii 
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(B)  Payment  of  Arrears  as  a  Prelimiiury  to  R^nstatement. — 
Where  the  certiBeate  provided  that  failure  to  pay  dues  within  the 
time  specified  terminated  such  certificate  but  a  provision  in  the 
constitution  allowed  the  member  to  be  readmitted  on  filling  oat 
the  proper  application  and  paying  all  arrearages  within  sixty  days, 
it  was  held  that  a  mem.ber  under  such  provision  is  not  entitled  to 
reinstatement  on  payment  of  does  as  a  matter  of  right  within  sixty 
days  after  forfeiture,'"  Where  the  laws  so  provide,  in  order  to 
become  reinstated  a  member  must  pay  ail  assessments  levied  dur- 
ing his  suspension  even  though  he  was  not  entitled  to  the  benefits 
of  the  order,""  even  though  he  had  no  notice  of  an  assessment,  where 
the  laws  make  lack  of  notice  no  excuse.'*'  It  has  been  further 
held  that  the  acceptance  of  arrearages  by  an  agent,  after  the  in- 
sured's death  will  not  have  a  retroactive  effect  to  revive  a  for- 
feited policy."'  Neither  will  an  unaccepted  tender  of  arrearages, 
after  it  has  become  known  that  a  mem.ber  could  not  live,  revive  a 
policy.'"*  Finally,  a  sovereign  camp  is  not  estopped  always  to  deny 
that  a  member  has  been  reinstated  by  the  action  of  a  clerk  of  a  local 
camp  who  retains  a  less  sum  than  the  total  amount  of  arrears."* 


BinounI  of  his  policy;  and  about  Hay 
iBt  again  applied  to  the  local  collector 
to  be  reinstated,  by  whom  ha  was  re- 
ferred to  the  rrand  secretarf.  Held 
not  to  show  ft  recusal  lo  reinstate  on 
compliance  with  the  rules  of  the  order, 
■o  BB  to  authorize  a  suit  for  damBKes. 
— American  Legion  of  Honor  v,  Gles- 
berg,  42  8.  W^.  786,  17  Toi.  Civ.  App.  2. 
964.  Benefit  certlflcate  held  forfeit- 
ed by  default  In  payment  of  aasess- 
t  legHl  representatives  of 
e  not  allowed  SO  days 
ich  forfeiture  to  reinstate  the 
>ollcy  by  payment  of  such  assessment 
tter  deceased's  death.^Tabor  v.  Mod- 
rn  Woodmen  of  America,  ItJ  B.  W. 
See    28    Cent.    Dig.    Insurance,    I 


aft. 


S2*. 


BB4a.  It  Is  a  contractual  right  of  a 
membeY  of  a  mutual  benefit  aaaoclatlon 
to  reinstatement  on  compliance  with 
the  laws  of  the  order  aa  to  reinstate- 
ments.— Grand  LodKe  of  Brotherhood 
of  Railroad  Trainmen  v.  Kennedy,  188 
S.  W.  447. 


700 — (%)  Paywan  of  Atmub.  <■••  BS 
Oant.  sir.  nwnianoa,  i  IMS.) 
nt.  A  beoedt  certificate  provided 
that  failure  to  pay  dues  and  aasesa- 
menta  Imposed  within  a  time  specified 
should  terminate  the  certificate:  but 
a  provision  of  the  society's  constitu- 
tion allowed  a  member  expelled  for 
nonpayment  of  dues  to  be  readmitted 
on  application  on  a  form  provided  by 
the  grand  secretary  and  treasurer  and 


on  paying  all  arrearaffes,  etc.,  accord- 
ing to  the  laws  governing  application 
for  memberahip  or  initiation  except 
that,  where  leas  than  60  days  have 
elapsed,  a  medical  examiner's  certlfl- 
eate  was  not  required.  Held,  that  a 
member  under  auch  provision  was  not 
entitled  to  reinstatement  on  payment 
of  dues  aa  a  matter  of  right  within 
BO  days  after  forfeiture.  Judgment, 
lOS  3,  W.  4»2,  reversed.— -Brotherhood 
of  By.  Trainmen  v.  Dee,  111  3.  W.  398. 
101  Tex.  B97.  See  28  Cent.  Dig.  In- 
surance,  t    1BI3. 

au.  Where  the  laws  of  a  mlitual 
benefit  order  provide  that  a  suspended 
member  can  be  reinstated  only  on  pay- 
ing all  "arrearages  of  every  Ictnd,"  a 
member  cannot  claim  reinstatement 
without  paying  assessments  levied 
while  he  was  suspended,  though  during 
ff  IWO,  IMl.)  such  time  he  was  not  entitled  to  the 
benefits  of  the  order.— Sovereign  Camp. 
Woodmen  of  the  World,  v.  Rothschild. 


40  B.  • 


.  BE3. 


BBf.     Where    j 


in  that  the  failure  to 
receive  a  notice  of  assessment  flhall 
not  relieve  a  member  from  forfeiture 
for  nonpayment  thereof,  a  member  who 
has  been  regularly  suspended  for  non- 
payment of  one  month's  assessment  Is 
not  entitled  to  reinstatement  on  pay- 
ing such  assessment,  after  another  as- 
sessment has  become  due.  without  pay- 
ing the  latter,  though  he  had  not  re- 
ceived notice  that  the  second  assesB- 
ment  was  due. — Sovereign  Camp. 
Woodmen  of  the  World,  v.  Rothschild 
40  9.  W.  BE3. 

9BS.    Where   the   laws   of   a   mutual 
benefit    order   require 


•5h" 
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(0)  Oeortifloate  of  Health  as  a  Prelimiuary  to  Beinstatement.— 
Where  the  by-laws  make  aueh  a  certificate  essential  a  tender  of 
dues  after  suspension  without  it  will  not  entitle  the  member  to 
reinstatement.'*'  It  is  held  to  be  a  warranty  in  an  application  for 
reinstatement  that  the  insured  has  had  none  of  the  diseases  men- 
tioned in  the  ori^nal  application  after  the  certificate  was  is- 
sued,"^ and  the  breach  of  such  a  warranty  works  a  forfeiture.*** 
However,  where  the  certificate  or  by-laws  do  not  require  the  in- 
sured to  be  in  good  health  it  is  not  necessary  that  he  be  so.**** 

BENEFICIARIES  AND  BENEFITS 

InsnraUe  Interest  d  Beneficiary. — It  was  held  in  an  early  case 
that  an  assignment  to  a  cousin,  who  lived  with  insured  as  an 
adult  male  member  of  his  family  and  who  was  dependent  on  him 
for  support  and  employment,  upon  agreement  to  pay  the  assess- 
ments was  void,  there   being  no   insurable  interest   and  it  being 


arre^TBKea  before  a  Buspended  meni- 
ber  can  be  relnatated,  and  provide  that 
clerks  of  BUbordlnale  camps  cannot 
bind  the  eoverolg-n  camp  by  any  acts 
oulBlde  their  expreHB  HUttiorlty.  and 
Buch  agents  are  not  authorized  by  the 
constitutlan  and  laws  lo  reinstate  sus- 
pended members.  Che  sovereign  camp 
Is  not  estopped  lo  deny  that  a.  member 
has  been  reinstated  by  the  action  of  a 
clerk  of  a  subordinate  camp  In  re- 
ceiving from  a  suspended  member,  and 
retaining:,  a  less  sum  than  the  total 
amount  in  arrears. — Bovereign  Camp. 
Woodmen  of  the  World  v.  Rothscbild, 
40  8.  W.  EG3, 

)Cance  by   insured's   agent 


of  I 


after 


death  held  to  have 
to  revive  a  forfeited  policy, — Bennett 
V.  Sovereign  Camp.  Woodmen  of  the 
World,  1S8  S.  W.  1021. 

Seo.  A  policy  In  a  mutual  benefit 
association,  forfeited  by  a  failure  of 
the  insured  to  pay  assessments,  was 
not  revived  by  an  unaccepted  tender 
Of  the  arrearages,  made  In  behalf  of 
insured  at  a  time  when  it  was  known 


It  live.. 

:.   Union,    14  8   S.   ' 


wkins ' 


Lone 


Tei — BetastatMomt.  <0)  Hmiu  sad 
OOBOitlini  of  asaivd.  (8«a  28  Oast. 
SUr.  msnvBiiaa,  f  1M4.) 

BSl.  False  statements.  In  an  appli- 
cation for  reinstatement  In  a  mutual 
benefit  association,  that  the  applicant 
was  in  good  health,  had  had  no  severe 
Illness  or  disease  or  injury  since  his 
original  petition,  when  in  fact  he  had 
suffered  from  various  diseases  and  been 
operated'  upon,  held  "material"  mis- 
representations within  Rev.  Civ.  St, 
1911,  Art.  *S!4,  preeiudlnp  recovery.— 
Supreme  RulInK  of  Fraternal  Mystic 
Circle  V,  Hansen,  IS3  S.  W.  B61. 

BAS.     False  representations,  in  a  pe- 


tition for  reinstatement  In  a  mutual 
benefit  association,  will  avoid  the  In- 
surance when  material  to  the  risk, 
though  Ignorantly  made,  especially 
where  their  truth  Is  expressly  war- 
ranted.— Id.  See  28  Cent.  Dig.  Insur- 
ance,  t    1924. 

M3.  An  application  for  reinstate- 
ment in  a  fraternal  mutual  beneflt  as- 
sociation held  a  warranty  that  the 
member  had  had  none  of  the  diseases 
mentioned  In  the  original  application 
after  the  certlflcste  was  Issued.— Su- 
preme Ruling  of  Fraternal  Mystic  Cir- 
cle V.  Hansen.  181  3.  W.   84. 

9M,  In  the  absence  of  a  statute 
limiting  the  effect  of  a  breach  of  war- 
ranty, on  which  one  Is  reinstated  to 
membership  in  a  fraternal  mutual  ben- 
efit association  which  has  issued  a  ben- 
eflt certlflcate  on  his  life,  that  he  haa 
not  had  certain  diseaeea,  the  breach 
works  a  forfeiture  of  the  contract- — 
Id.  See  ZS  Cent.  Dig-  Insurance.  I 
13£4. 

SflB.  Where  the  by-lews  of  a  mu- 
tual benefit  association  required  the 
payment  of  dues  for  relnetatemcnl 
after  suspension  to  be  accompanied 
by  a  certlflcate  that  the  insured  was 
In  good  health,  a  tender  not  accom- 
panied by  such  certlflcate  does  not  en- 
title a  member  to  reinstatement. — 
Soverclfm  Camp  W.  O-  W.  v.  Wagnon. 
,..  _  _       "".Cent.  Dig.  In- 


.   I   I9Z4. 


■°r 


lal  beneflt  cer- 
tlflcate or  the  by-laws  of  the  associa- 
tion do  not  require  the  Insured  to  be 
In   good   health   as   a  condition   to   re- 


rears,  It  Is  not  necessary  that  he  be 
In  good  health  In  order  to  b«  so  rein- 
stated.— Mutual  Life  Ins.  Ass'n  of  Don- 
ley County  T.  Rhoderick.  1S4  S.  W. 
108T.  See  2%  Cent.  Dig.  Insurance,  t 
1914.  — 
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against  public  policy,"*  A  divorced  husband  has  no  insurable  in- 
terest in  the  life  of  his  former  wife,"*  but  illegitimate  children 
who  are  recognized  and  maintained  by  their  putative  father  have 
an  insurable  interest  in  his  life.'" 

Becorery  of  Ihus  Paid  by  Beneficiary  Witliont  InsnraUe  Inter- 
ert. — ^Where  the  association  has  no  notice  that  a  beneficiary  with- 
out insurable  interest,  has  been  paying  the  dues  on  a  certifieate,^ 
such  beneficiary  cannot  recover  the  dues  so  paid  as  money  paid 
on  a  consideration  which  has  failed.*'* 

Persons  Who  H^  Be  Beneficiaries— (A)  Statutory  {ProviBions. 
— The  payment  of  death  benefits  shall  be  confined  to  the  follow- 
ing persons :  Wife,  husband,  relative  by  blood  to  the  fourth  de- 
gree, father-in-law,  mother-in-law,  son-ia-law,  daughter-in-law,  step- 
father, stepmother,  stepchildren,  children  by  adoption,  or  to  a  per- 
son or  persons  dependent  upon  the  member.  If  after  the  irauancc 
of  a  certificate  a  member  shall  become  dependent  upon  an  in- 
corporated charitable  institution  he  shall  have  the  privilege,  with 
the  consent  of  the  society,  of  making  such  institntion  his  bene- 
ficiary. Within  the  above  restrictions  each  member  has  the  right 
to  designate  his  beneficiary  and  may  change  the  same  lu  accord- 
ance with  the  rules  of  the  society.     (Art.  4832,  Bev.  St.  1914.) 

By  an  act  passed  by  the  35th  legislature  any  association,  society 
or  corporation,  organized  and  operated  for  religious,  eleemosynary 
or  educational  purposes,  may  be  named  as  beneficiary.  (Chap.  162, 
p.  372,  General  Laws  35th  Leg.) 

It  is  also  provided  that  any  society  may,  by  its  laws,  limit  the 
scope  of  beneficiaries  within  the  above  classes.  (Art.  4832,  Rev. 
St.  1914.) 

(B)     In   General. — Nephews,   nieces   ""   and   eousins'^^   may   bo 


t  money  should  be  paid  to   tho 

original     bentrflctarlea. — Price     v.     Su- 

prenie  Lodg'e  Knlg'hts  of  Hoaor,   i   S. 

w.  ass. 

06B.     When  the  beneSclary  named  In 

1H»-1M1.>  the  csrtincate  of  an  aaeessment  Inaur- 

OM.  A  divorced  husband  has  no  In-  ance  aasoclatlon  haa  no  Inaurable  In- 
surable Interest  In  the  lite  of  hlB  terest  In  the  life  of  the  Insured.  h« 
former  wife. — Lawson  v.  United  Benv-  cannot  recover  from  the  asBOclfttlOii 
olent  Ass'n.  IS5  S.  W.  9Tfl.  dues  and  asaeaements  paid  by  him  for 

M7.  Illesltlmate  children,  recognit-  the  Insured  as  money  paid  on  a  con- 
ed and  maintained  br  their  putative  stderatlon  which  has  failed,  the  aiso- 
father,  have  an  Insurable  Interest  In  elation  having-  no  notice  that  the  ben- 
hls  tlfe. — Overton  v.  Colored  Enlg-hta  efldary,  and  not  the  Insured,  was  pay- 
of  -Pythias,   1T3  S.  W.   1TZ.  Ing-      the     dues     and      assessnientB. — 

M8,     In    Texas,    the    aaslsnment    by        Knights  and  Ladles  of  Honor  ^.  Burke, 
one  of  an  Insurance  policy  Issued  upon        16  S,  W.  4G. 
hiB  own  Ufe   to  his  cousin,   who  Uvea 

with  him  as  an  adult  male  member  of  TOt — Vacaona  Wlu>  M»j  S*  Benafle- 
hls    family,    and    Is    dependent    on    the  UHm.    <A>  In  CNaMaL    <Mm  88  Oaat. 

Insured    for    employment   and    support,  XMir,   Uwnnuioai    H   1S3B-193S.) 

upon  an  agreement  by  the  assignee  to  3170.     Under      Vernon      Sayles'      Ann- 

pay  the  assessments  necessary  to  keep  Civ.  St.  ItH.  Art.  1832,  nephews  and 
the  policy  In  force.  Is  void  as  being  nieces  mar  be  deslsnated  as  beue- 
to  one  who  has  no  Insurable  Interest  flclarles  of  fraternal  Insurance  eer- 
In  the  life  of  the  Insured,  and  aa  be-  tlOcates. — Wright  v.  Grand  Lodge  K. 
Ing  against  public  policy  and   the  In-      P..  Colored.  ITS  B.  W.  iTO.  \,-. 
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named  beneficiaties  under  the  statate.  The  foster  mother  of  the 
inBnred,  who  he  had  adopted  as  his  legal  heir  could  be  made  a 
beneficiary."*  It  has  been  held  that  the  statate  does  not  deny  to 
the  member  the  right  to  designate  a  beneficiary  within  the  classes 
mentioned  in  view  of  the  section  which  exempts  the  benefits  from 
liability  for  the  debts  of  any  beneficiary  named  in  such  certifi- 
cate.'" The  statute  is  further  held  to  merely  name  the  classes 
from  which  a  member  may  select  a  beneficiary  and  does  not  re- 
quire distribution  to  such  classes  in  the  order  in  which  they  are 
named,  irrespective  of  the  member's  designation.*^* 

ProTisiotu  (rf  Charter  or  By-Laws. — The  foster  mother  of  the 
insured  whom  he  bad  legally  adopted,  as  his  heir  was  held  to  come 
under  the  class  of  "adopted  children"  as  used  in  a  by-law."'  A 
divorced  husband,  however,  cannot  take  as  beneficiary  under  the 
words  "bearing  relationship  of  husband"  in  the  policy,  where  the 
by-laws  iiinit  beneficiaries  to  husband  or  wife  or  certain  relatives.*" 
Nieces  and  nephews  may  be  treated  as  legal  representatives  where 
the  constitution  authorizes  the  designation  of  a  member's  legal 
representatives  as  beneficiaries."'  An  illegitimate  daughter  is  re- 
lated to  the  father  by  blood   and  therefore  eligible   for   benefits 


■8    Ont.    Mf.    bannno*.    U    1>33, 


an.  Acts  :«th  Le?.  (Sees.  Acte  1899, 
p.  19G,  ch,  11G)  deBlsnatlng  the  cl&aao 
of  perBons  who  may  be  named  as  )>eno- 
flclarles  In  certifies  tea  Issued  by  b 
fraternal  beneHclary  asBOclB.tlon,  recog- 
nlies  and  names  blood  relatives  as  a 
class  to  whom  certlflcates  may  be 
payable,  and  henoe  the  designation  of 
a  cousin  <s  not  aKalnst  the  public  poli- 
cy of  the  state. — Gray  v.  Sovereign 
Camp  W.  O.  Vtf,.  me  S.  W.  its,  47  Tex. 
Civ.  App.  609.  See  28  Cent.  Dig.  In- 
surance, II  1933,   IBBT. 

87a.  Acts  26th  Leg.  ch,  1!E,  I  1, 
held  not  to  deny  to  member  of  fra- 
ternal beneHdary  association  the  right 
to  designate  a   beneficiary   within   the 

of  section  11.  exempting  such  beneflta 
from  liability  for  the  debts  of  "any 
benenctary  named  in  such  certincaCe." 
— Green  v.  Grand  United  Order  of  Odd 
Fellows,  isa  8.  W.  1071.  See  28  Cent. 
Dig.  Insurance,  i  1933. 

873.  Acts  2eth  Leg,  ch,  11&,  (  1, 
conatrue^  In  connection  with  section 
B,  subda.  1,  23.  24,  merely  names  the 
classes  from  which  a  member  of  a 
beneflt  society  may  select  the  bene- 
ndary  and  does  not  require  distribu- 
tion to  such  classes  In  the  order  In 
which  they  are  named.  Irrespective  of 
the  member'a  designation. — Green  v. 
Grand  United  Order  of  Odd  PellowB. 
163  8.  W.  lOeg.  See  ZB  Cent.  Dig.  ID- 
sura.tice,   tt  I9St,  ISST. 


874.  The  word  "children."  as  used 
in  Rev.  St.  1911,  Art,  4892,  providing 
that  death  benefits  in  benellclal  as- 
sociations rtiay  be  made  payable  to 
children  by  legal  adoption,  held  to 
designate  the  relationship  and  not  the 
age  of  the  beneficiary,  and  to  Include 
the  foster  mother  of  the  Insured,  whom 
he  adopted  as  his  legal  heir.— M  ell  villa 
V.  Wlckham,  Iflft  8.  W,  1123. 


il  ln^  1887.) 

8TB.  "Adopted  children."  as  used  In 
a  law  of  a  beneficial  asaoclatlon  au- 
thorizing the  mailing  of  adopted  child- 
ren benedclBTles,  held  Co  Include  the 
foster  mother  of  the  Insured,  whom  he 
had  legally  adopted  as  his  hetr. — Hell- 


vUIe 


Ickhar 


1123. 


B7B.  Under  a  mutual  benefit  aaso- 
elation,  policy  designating  one  as  ben- 
eficiary by  name,  followed  by  the 
words,  "bearing  relationship  of  hus- 
band," and  expresaly  subject  to  the  as- 
sociation constitution  and  laws,  limit- 
ing benellclarles  to  husband  or  wife 
or  certain  relatives,  a  divorced  hus- 
band cannot  take  as  beneficiary. — Law. 
son  V,  United  Benev,  Ass'n,  18E  3.  W. 
9TS. 

877.  Under  the  constitution  of  a  fra- 
ternal   Insurance    society,    autho riling 

the   designation    of  .a member's   legal 

representatives  as  b en eH claries,  nieces 
and  nephews  will  be  treated  aa  legal 
representatives. — Wright  v.  Grand 
Lodge   K.    P.,    Colored.    173    8.    W.    IT|9. 
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onder  a  constitutioa  requiring  a  beneficiary  to  be  so  related."* 
An  sssignment  to  one  who  does  not  come  within  any  of  the  classes 
designated  in  the  constitution  is  void.""  Where  a  charter  stated 
its  object  to  be  "to  insure  pecuniary  relief  to  the  widow,  orphans 
or  legatees  of  the  deceased  members"  and  further  provided  that 
upon  the  death  of  a  member  a  certain  sum  should  be  paid  to  the 
person  designated  in  the  application  it  was  held  that  the  charter 
must  be  construed  as  restricting  the  choice  of  a  beneficiary  to  one 
of  the  three  classes  named. ^"'  A  mistress  of  a  member,  who  be- 
comes such  in  consideration  of  an  assignment  of  a  policy,  is  not  a 
blood  relative  or  a  dependent  within  the  meaning  of  a  certificate."' 
Where  the  constitution  and  by-laws  recognize  the  heirs  as  bene- 
ficiaries, the  word  "heirs"  means  those  who  are  entitled  to  re- 
ceive the  estate  under  the  statute.'*^  A  subsequent  amendment  to 
a  constitution,  in  the  absence  of  express  stipulations  to  the  con- 
trary, will  not  affect  beneficiaries  previously  designated.^"     In  a 


078.  Where  the  constitution  o(  a 
mutual  benaUt  Boclety  provided  that 
each  member  should  deslg-nate  the  ben- 
enciarlea.  who  should  be  members  of 
his  family,  or  some  one  related  to  him 
by  blood,  or  who  should  be  dependent 
on  him,  a  member  might  designate  an 
B  beneflalary  an  llleg-ltlmate  daughter: 
she  being  related  to  him  by  blood,  and 
being  dependent  on  him. — Btahl  v. 
Grand  Lodge  A,  O.  U.  W.,  98  8.  W.  «13. 

370.  The  constitution  of  an  Insur- 
ance association  provided  that  the  ben- 
efits due  on  a  certlllcate  should  be  paid 
to  the  family,  or  heirs,  widow,  or 
orphans,  of  deceased  members,  and  Its 
by-laws  declared  that  a  candidate  for 
membership  should  embody  In  his  pe- 
tition the  name  of  the  member  or 
members    of   his   family   and   those  de- 

the  benefit  to  be  paid.      In  1893  the  ■ 


strlctlng  the  choice  of  a  beneficiary  to 
one  of  the  three  classes  named.-*-Grand 
Lodge  Order  of  Sons  of  Herman  v. 
Iselt,  37  S.  W.  377. 

8B1.     A    woman   who,    as   a   business 

treaa  of  a  member  in  consideration  of 
an  assignment  to  her  of  the  certifi- 
cate of  Insurance  on  his  life.  Is  not  a 
jendent,   within  a   regulation  requlr- 


leflclai 


a  blood  r 


>ollcj 


D  his 


brother,  the  plaintiff,  and  In  1B96  < 
the  supreme  recorder  of  the  associa- 
tion that  he  assigned  all  his  interest 
to  W..  and  commanded  that  his  former 
beneficiary's  name  be  erased  from  the 
policy,  and  that  the  same  be  paid  to 
W.  W.,  who  was  only  10  years  of  age, 
paid  nothing  for  the  assignment,  and 
did  not  agree  to  pay  anything,  and 
was  not  related  to  the  Insured  by 
blood  or  otherwise.  Held,  that  the  as. 
Blgnment  of  the  certificate  to  W.  was 
void.— Williams  v.  Fletcher,  82  S.  W. 
1082.   2«  Tei.  Civ.  App.    86. 

SBO.  The  charter  of  a  mutual  benefit 
association  Stated  Its  object  to  be  "to 
Insure  pecuniary  relief  to  the  widow, 
orphans,  or  legatees  of  the  deceased 
members."  The  charter  further  pro- 
vided that  upon  the  death  of  a  mem- 
ber a  certain  sum  should  be  paid  to  the 
person  designated  as  beneficiary  in  the 
application  for  membership.  Held,  that 
the  charter  must  be  construed  aa  re- 


West  V.  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  Texas, 
S7  S.  W.  98S. 

98B.  Where  the  constitution  and  by- 
laws of  a  mutual  benefit  association 
recognizes  as  beneficiaries  the  heirs  of 
a  deceased  member,  the  word  "helra," 
If  not  otherwise  limited,  means  those 
who  are  entitled  to  receive  the  estate 
under  the  statute. — Hanna  v.  Hanna. 
30  S.  W.  820. 

ma.  Where  the  constitution  and  by- 
show  that  its  object  Is  to  provide  a 
fund  for  the  benefit  of  families  of  de- 
ceased members,  and  the  widow  and 
heirs  are  recognized  by  provisions 
therein  as  the  beneficiary  class,  and  no 
provision  Is  msde  therein  for  the  as- 
signment of  policies,  the  widow  and 
minor  child  of  a  deceased  member  are 
entitled  to  the  proceeds  of  a  policy  pro- 
viding that  alt  payments  due  heirs  of 
the  Insured  under  the  policy  "are  pay- 
able to  his  mother  or  his  lawful  hetrs," 
although  the  policy  was  delivered  to 
his  mother,  and  she  has  paid  all  the 
aaseHSments  thereon. — Hanna  v.  Han- 
na.  30  S.  W.   820. 

084.  Where  there  waa  no  law  of  de- 
fendant lodge  restricting  the  right  of 
a  member  to  designate  a  beneficiary  In 
h)B  benefit  certificate  at  the  time  tba 
certificate  In  suit  was  taken  out.  « 
subsequent  amendment  to  defendant* 
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ease  where  the  constitutioD  and  laws  showed  that  the  object  of 
the  association  was  to  provide  a  fund  for  the  benefit  of  the  families 
of  deceased  members,  the  widow  and  heirs  being  recognized  as 
the  beneficiary  class,  the  widow  and  child  of  an  insured  will  take 
under  a  policy  payable  to  insured's  mother  and  Ms  lawful  heirs, 
although  the  policy  was  delivered  to  the  mother  and  she  had  paid 
all  the  assessments  thereon.^'  A  by-law  as  to  beneficiaries  can- 
not be  taken  advantage  of  by  outside  parties,  claiming  the  in- 
surance under  the  original  charter."' 

DengnatioQ  of  Beneficiary. — A  certificate  which  designated  the 
children  of  insured  generally'  without  naming  them  -was  held  to 
include  children  born  after  its  issuance,  although  the  member  had 
named  his  children  and  requested  the  benefit  be  paid  to  fbem,  as 
it  appeared  that  one  of  the  main  objects  of  the  association  was  to 
provide  a  fund  for  the  entire  family  and  the  charter  contained  no 
provision  allowing  an  applicant  to  designate  a  beneficiary."'  Again, 
in  a  case  where  the  insured  designated  certain  children  as  bene- 
ficiaries whose  names  insurer  promised  but  failed  to  insert  in  the 
policj^,  such  children  are  proper  plaintififs  to  sue  thereon,  though 
he  had  other  children  than  those  named.'" 

Bevoc&tioQ.— The  subsequent  marriage  of  an  insured  does  not 
change  the  benefieiarj-,"'  in  the  absence  of  any  statutory  pro- 
vision to  that  effect.  Under  a  policy  limiting  beneficiaries  to  hus- 
band, wife  and  relatives  and  which  was  payable  to  the  husband, 
who  was  later  divorced,  no  right  to  recover  on  the  policy  was 
given  hinTby  the  will  of  his  former  wife  in  this  favor.'** 

constitution  limiting-  persona  who  could  objactB  of  the  asBoclatlon  was  to  pro- 
be benenclarles  to  certain  relatives  of  vide  a  fund  for  the  beneUt  of  the  en- 
the  member,  which  would  eiclude  tire  family  of  a  member,  and  not  to 
plalnUtT,  would  not  be  conotrued  bo  as  restrict  It  to  a  portion,  and  that  the 
to  atlect  a  member's  certificate  which  charter  contained  no  provision  allow- 
had  been  previously  issued.  In  the  ab-  Ing  an  applicant  to  designate  the  ben- 
sence  of  express  words  requiring  such  eticlary. — Thomas  v.  I^eake,  3  S.  W. 
cons  true  tl  on  .^Grand    Lodge,    A.    O.    U.  703, 

W..  V.     Stumpf,  ES  S.  W.  840.  387.     Where  assured  deslsnated  cer- 

9Se,     A     by-law     of     a     corporation,  tain    children    as    benetlclaries,    whose 

merely  directory  In  Its  character,  point-  names  Insurer  promised,  but  failed,  to 

Ing   out   a   way   In   which    the   right   to  Insert  In  the  policy,   such  children  are 

dispose    of    the    Insurance    money    may  proper  plalntllTs  Co  sue  thereon,  though 

be   exercised    by    Insured,    and    the    ob-  assured  had  other  children   than   those 

Ject  of  which  Je  to  protect  the  corpora-  named. — International  Order  of  Twelve 

tlon.   cannot  be  taken  advantage  of  by  Knights,  etc.,  v.  Boswell,  48  8.  W.  1108. 


.   SO,   Tex.  G32.  Uff.  Uunranos,  j  IfttO.) 

Is*  988.     In    the    absence    of   any    statu- 
,     __          M-  tory    provision    to    that    effect,    where 
IMl.)  the  father  and  mother  of  a  member  of 
a    benedt    society    were    designated    U 
■M.     A    member   requested    that    his  beneficiaries,    his   subsequent   marriage 
certificate    be    Issued     payable    to    hla  did  not  chang-e  the  beneficiary. — Green 
Children,  naming  them,  upon  hla  death.  v.  Grand  United  Order  of  Odd  Fellows, 
The   certificate  as    Issued   was   payable  IBS   3.  W.  1DG8.      See  28  Cent.  Dig.  In- 
to his  children  frenerally.  without  n  " 
Ine    them.     Held,    that    the    certln< 
Included   children  born  after  Ita  li 
ance.  It  appearing  that  one  of  the  n 
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Invalid  or  IneffectiTe  Dengiution. — Oral  statements  or  declara- 
tions of  the  insured  as  to  who  would  receive  benefit  will  not  con- 
stitute a  le^l  designation  where  the  laws  of  the  insurer  provide 
for  the  appointment  of  beneficiaries  by  the  issuanee  of  eertifi- 
cate."" 

Pailnre  to  Hake  DesignatiotL — ^Where,  in  the  surrender  of  an 
original  certificate  the  insured  failed  to  designate  an  eligible  bene- 
ficiary within  the  law,  the  matter  stood  just  as  it  would  had  in- 
sured failed  in  the  first  place  to  designate  any  eligible  person  and 
the  benefit  was  payable  to  those  entitled  to  it  under  the  statute."* 
In  an  early  case,  where  no  beneficiary  was  appointed,  it  was  held 
that  a  divorced  wife  was  not  entitled  to  any  share  of  the  benefit 
fund  which  by  the  rules  of  the  association  went  to  the  member's 
heirs.'"  Where  a  member  might  designate  a  beneficiary  but  never 
did  80  it  was  held  that  his  mortuary  fund  reverted  to  the  society,*" 
Under  the  statute,  where  a  certificate  had  never  been  issued  to  the 
deceased,  payment  should  be  made  to  her  husband.""* 

Bijirbts  oS  Benefidarr  Previotts^  Designated. — The  rule  is  that 
where  the  insured  has  or  reserves  the  right  to  change  the  benefic- 
iary the  latter  has  no  vested  rights  in  the  certificate,  not  being  a 
party  to  the  contract."'  Where  the  by-laws  provide  that  a  mem- 
ber may  change  his  benefieiarji  upon  delivering  his  certificate  and 
receiving  another  certificate  naming  another  beneficiary,  the  orig- 
inal certificate  is  revoked  and  the  rights  of  the  beneficiary  named 

husb&nd,   who   was   later  divorced,   no 

Tight  to  recover  on  the  policy  was  giV' 

en  him  by  the  will  of  his  former  -wife 

In  hi»  favor.— LawBon  v.  United  Benev.  MOa.    Under  Rev.  St.  1911,  i  «az  «nd 

AsB'n,  ISE  8.  W,  9TS.  constitution  and  by-Iana  of  defendant. 

where    no    benefit    certificate    had    ever 

777— ^vaUd  or  baSadtlTa  IMalruMlon.       been  Issued  to  deceased  either  before 

or  after  marriage,  held,   that  payment 

•Ma.     Where    the    constitution     and        of  death  beneflts  should  be  made  to  her 

by.laws   of   defendant    fraternal   Insure       husband,   and    plaintiff  whom    she    had 

ance  aaBoclatlon   provide   for   the   ap-      Intended  to  make  a  beneficiary  had  no 

polntment  of  beneficiaries  by  leauance        claim. — Carr    v.    Orand    Lodee    United 

of  certificate,  oral  atatements  and  de-       Brothers  of  Friendship   of  Texas.   1S9 

claratlons  of  Insured  as  to  who  would       8.  W.  GlO. 

receive  benefit,   held   not   to  constitute  Ml.     Tho  laws   of  a  mutual  benefit 

a  legal  dealgnatlon. — Carr  v.  Grand  society  provided  that  each  member 
Lodite  United  Brothers  of  Friendship  might  deelgnate  the  person  to  whom 
Of  Texas.  189  S.  Wl  GIO.  hla     mortuary    fund     should    be    paid: 

that  should  such  person  die  iMfore  the 
member,  the  fund  should  be  paid  to 
the  member's  survlvlnR-  widow  and 
children;  and  that  If  there  should  be 
MO.  Where,  on  the  surrender  of  an  no  one  living,  entitled  to  the  fund.  It 
original  ben  en  clary  certldcate.  InsuT'  should  revert  to  the  society.  Held, 
ed  failed  to  designate  one  who  was  that  where  a  member  had  never  deslj;- 
ellftlble  as  a  benedclary  within  Laws  nated  any  beneficiary,  his  mortuary 
IS»9,  p.  196.  c.  lis.  i  1,  providing  that  fund  reverted  to  the  society,  even 
death  benefits  shall  be  paid  to  Inaur-  though  he  left  a  widow. — Grand  Lodge 
ed'a  family,  heirs,  afllanced  wife,  etc..  A.  O.  U.  W,  v.  Cleghorn,  *2  S.  W.  1043. 
the  matter  stood  Just  as  it  would,  had  Mfl.    A  divorced  wife  la  entitled   to 

Insured  failed  In  the  flrst  place  to  no  share  of  a  benefit  fund  which  by 
designate  any  eligible  person  and  the  the  rules  of  the  association  goes  to 
benefit  was  payable  to  those  entitled  the  member's  heirs,  no  beneficiary  bav- 
to  It  under  the  statute  In  the  order  of  Ing  been  appointed  by  him. — Schoi^eld 
precedence       named       therein. — Grand       v.  Turner,  IS  8.  W.  ti(.  TS  Tex.  3S4i,^  I 


'"^k 
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therein  are  destroyed,  even  though  the  designation  of  beneficiary 
in  the  second  certificate  was  illegal.'"  Neither  under  such  circum- 
stances can  the  insurer  be  enjoined  from  issuing  a  new  certificate 
ehanging  the  beneficiary  when  the  latter  had  paid  out  money  to 
keep  it  alive  imder  an  agreement  with  the  insured  that  he  was  to 
receive  the  money  so  paid  by  him  out  of  the  proceeds  of  the  cer- 
tificate."' It  has  been  held  also  that  the  original  beneficiary  can- 
not complain  that  a  by-law  in  force  at  the  time  of  the  issuance  of 
the  original  certificate  was  amended  to  omit  the  necessity  of  eon- 
sent  on  the  part  of  the  beneficiary  to  a  change  of  beneficiary.*" 

The  Vested  Interest  ot  the  Bene&ciU7. — As  a  general  rule  a  per- 
son who  procures  insurance  is  held  to  divest  himself  of  all  interest 
in  the  policy  and  to  vest  it  exclusively  in  the  beneficiaries.'"  How- 
ever, he  may  reserve  the  right  to  change  the  beneficiary  and  in 
such  case  there  is  no  indefeasible  interest  vested  in  the  beneficiary 
which  cannot  be  revoked.'"  The  statute  provides  that  no  bene- 
ficiary shall  have  or  obtain  any  vested  interest  in  a  benefit  until 
the  same  shall  become  due  and  payable.  (Art.  4832,  Rev.  St.  1914.) 
It  is  held  further  that  a  beneficiary  has  no  vested  property  right 
in  a  benefit  during  the  life  of  the  member  where  the  member  has 
the  power  to  change  beneficiaries  at  will."'  In  a  case  where  a 
member  agreed  with  his  wife  that*in  consideration  of  her  paying 
the  assessments  she  should  have  the  proceeds  of  the  certificate  at 
his  death,  and  the  wife  stopped  paying  the  assessments  after  a 


■■MflouiT-  (A.)  mtr&ta 

of  BaiiaBiterT  Piwlonal^  DaslffMt- 
•d.  (IM  sa  Otaat.  IMg.  buronuw*, 
t  IMS.) 

M3.  Where  the  by-laws  of  a  mu- 
tual beneflt  association  provide  that 
a  member  may  chance  his  benefl clary 
upon  delivering  his  oortlfleate.  etc.. 
and  a  certlflcate  Is  Issued  subject  to 
and  la  to  be  construed  by  the  taws  of 
the  order,  and  the  beneflclary  compiles 
with  the  provisions  for  making'  a 
change  of  benenclary.  the  association 
cannot  be  enjoined  from  IsBulng-  a  new 
certincaCe  to  the  new  beneflclary, 
though  plBlntlfF,  Co  whom  the  certlfl- 
cate was  formerly  payable  as  trustee, 
had  paid  out  money  to  keep  the  Inaur- 
ance  alive,  under  an  agreement  with 
the  insured  and  his  beneflclary  by 
which  plalnCirr  was  to  receive  the 
money  so  paid  by  him  out  of  the  pro- 
ceeds of  the  certlflcate. — Grand  I>odg:e 
A.  O.  U.  W.  of  Texas  v.  Jones,  H)«  S. 
W.  181,  47  Tei.  Civ.  App,  633.  See  28 
Cent.   Dig.   Insurance,   t    1943. 

IM.     The    surrender    of    an    orltrlnal 


ertincat 


ceptanc 


r  by  the  grand  lodge  of  i 
and  the  Issuance  of  another  certlflcate 
naming  another  beneflclary,  revoked 
the  original  certlflcate  and  dealroyed 
the  rights  of  the  beneflclary  named 
therein,  though  the  designation  of  ben- 


eflclary In  the  second  certlflcate  was 
Illegal. — Grand  Lodge' Colored  Knights 
of  Pythias  V.  Mackey.  104  8.  W.  B07. 

aw.  Where  the  constitution  of  a 
mutual  beneflt  aoclety  provides  that 
Ita  by-laws  may  b«  amended  at  any 
time,  a  beneflclary  In  a  beneflt  certlfl- 
cate, resulting  from  the  Insured's  mem- 
bership therein,  who  Is  not  a  member 
of  the  society,  cannot  complain  that  a 
by-law  In  existence  at  the  time  the 
certlflcate  was  Issued,  providing  that 
the  member  may  surrender  the  certlfl- 
cate, and  receive  a  new  one,  with  the 
consent  of  the  beneflclary.  was  amend- 
ed so  aa  to  omit  the  consent  of  the 
beneflclary:  the  beneflclary  having  no 
vested  rights  In  such  certlflcate,  not 
being  a  party  to  the  contract;  nor  can 
he  recover  on  the  original  certlflcate. 
it  having  been  surrendered,  and  a  new 
one  Issued. — Byrne  v.  Caaey,  8  8-  W. 
U. 

T83— (S)      Vartad     IntWWM     Of     B«M- 

■M.  Where  a  member  of  a  mutual 
beneflt  Insurance  society  was  Invested 
with  the  power  to  change  the  bene- 
flclary at  will,  a  beneflclary  named  In 
the  certlflcate  had  no  vested  property  ' 
right  in  the  beneflt  during  the  life  of 
member. — Judgment  SI  a.  W,  IDE?, 
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while,  the  husband  coald  change  beneficiaries.*"  The  fact  that 
the  wife  ceased  making  payments  lost  her  her  right  to  prevent 
her  husband  from  changing  the  beneficiary  and  the  payments  by 
the  lodge  inured  tohis  benefit  alone.'** 

Hode  of  tniaaging  Beneficiary. — The  rule  is  that  where  the  con- 
stitution provides  a  method  by  which  a  change  of  beneficiary  may 
be  effected  that  method  is  exclusive  of  all  others  and  must  be  sub- 
stantially complied  with."""  •**  Any  attempted  change  which  does 
not  comply  with  the  constitution  and  by-laws  is  inefCectual.'"'  '" 
Neither  can  a  defective  application  for  a  change  of  beneficiary 
be  regarded  as  an  assignment  of  the  certificate  to  the  proposed 
beneficiary  where  there  was  no  delivery  or  written  transfer  and 
where  the  method  of  making  changes  was  prescribed  by  the  con- 
stitution."*    Where  the  insured  makes  an  application  for  change 


■97.  Where  a  husband  holding-  a. 
mutual  benefit  certlDcate  agreed  with 
hta  wire  that.  If  she  would  pay  the 
BSBessnient.  the  money  duo  on  the  eer- 
tincate  on  hla  death  should  belons  to 
her,  and  the  wife  paid  the  assessIQentn 
and  then  stopped,  the  husband  could 
after  her  ceasing-  to  make  payments 
chariKS     the     beneficiary. — Satr 


Eetr 


.    Inau 


.    1!E    i 


;   28   Cent. 


1  holding-  a  mutual 
benefit  certificate  agreed  with  his  wife 
that.  If  she  would  pay  the  assessments, 
the  money  due  on  the  certificate  on 
his  death  should  belong  to  her.  She 
paid  the  aaseBaments  for  a  time,  but 
later  became  unable  to  do  bo,  and  the 
local  lodge  then  made  payments  In 
accordance  with  the  constitution,  pro- 
vidlnic  that  on  any  member  In  fTOOd 
standing  becoming  disabled  the  lodgie 
might  pay  aesessments.  Held,  that 
the  wife  ceasing  to  make  payments 
lost  her  rights  to  prevent  the  hus- 
band from  changing  the  beneficiary, 
though  the  lodge  made  payments  which 
were  for  the  benefit  of  the  husband 
alone.— Id. 

SM.  A  person  who  procures  Insur- 
ance Is  held  to  divert  himself  of  all 
Interest  In  the  policy  and  to  vest  It 
exclusively  In  the  beneficiaries.  How- 
ever, he  may  reserve  the  right  to 
change  the  beneficiaries  and  In  such 
case  there  Is  no  Indefeaaable  Intereat 
vested  In  the  beneficiaries  which  can- 
not be  revoked. — Bplawn  et  al  v.  Chew 
et  al.  SO  Tex.  GSZ. 


7S*-~(0}    Mode    of 
aoiMy.    <sm   88  OMt.   mr.  nrar. 

uo*.    H    IHIkltM.) 

30<X  In  an  action  by  decedent's  son 
to  charge  the  widow  with  proceeds  of 
fraternal  life  Insurance,  payable  to 
plaintiff  and  a  brother  who  predeceased 
decedent,  plaintiff  could  not  show  a 
tetter  to  him  from  decedent  Indicating 
that    decedent   Intended    that    plalntlR 


should  have  the  deceased  brother's 
share,  where  the  association's  by-laws, 
n^qulrlng  certain  procedure  to  be  had 
before  beneficiaries  could  be  changed, 
were  not  complied  with. — Wooden  v. 
Wooden,  116  S.  W.  827. 

301.  The  constitution  and  by-laws 
of  a  fraternal  beneficiary  association 
provided  that  a  beneficiary  might  be 
changed  on  payment  of  a  certain  fss, 
with  the  membei^B  written  request, 
giving  the  name  of  the  new  beneficiary, 
and  that  on  receipt  thereof  the  aover- 
elgn  clerk  should  Issue  a  new  certifi- 
cate In  the  name  of  the  new  benefici- 
ary. Hold,  that  where  the  constitution 
and  by-laws  were  not  compiled  with, 
but  the  clerk  of  the  local  camp,  on  re- 
quest of  the  member,  filled  out  the 
form  for  a  change  of  beneficiary,  which 
the  member  signed,  such  attempted 
change  of  beneficiary  was  InefTectual. 
—.Gray  v.  Sovereign  Camp  W.  O.  W., 
108  S.  W.  ITS,  47  Tex,  Civ.  App.  See 
ZS    Cent.    Dig.    Insurance    ii    lBS0-i964. 

aoa.  The  constitution  of  a  mutual 
benefit  society  which  provides  that  tn 
case  of  the  loss  of  the  certificate  the 
member  deelrlng  a  change  of  bene- 
ficiary must  furnish  the  sovereign 
clerk  satlafactory  proof  under  oath  of 
■ueh  loss,  whereupon  the  clerk  shall 
Issue  a  new  certificate,  with  the  desir- 
ed change  of  beneficiary,  requires  the 
member  whose  certificate  le  last  to 
actually  furnish  the  request  for  a 
change  of  beneficiary  and  proof  of  loss 
of  the  certificate  before  the  rights  of 
the  original  beneficiary  can  be  affected, 
and  where  a  member  whose  certificate 
was  lost  mailed  an  application  for 
change  of  beneficiary  and  died  before 
the  change  was  made  the  rights  of  the 
original  beneficiary  were  unaffected, — 
Flowers  v.  Sovereign  Camp,  Woodmen 
of  the  World.  90  S.  W.  G28. 

80S.  A  defective  application  for  a 
change  of  beneficiary  In  a  mutual  ben- 
efit certificate  could  not  be  regarded 
as  an  assignment  of  the  certificate  to 
the  proposed   beneficiary,   where   there 
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of  beneficiary  but  dies  before  the  change  ia  effected,  the  rights  of 
the  original  beneficiary  are  unaffected.""  A  by-law  requiring  the 
certificate  to  be  delivered  to  the  insured  only  while  In  good  health 
does  not  apply  to  the  delivery  of  a  new  certificate  after  change 
of  beneficiary  ;""■  it  applies  only  to  the  original.  Neither  in  such 
case  is  the  acceptance  by  the  insured  necessary  unless  expressly 
prescribed  as  a  condition  precedent."" 

Beneficiary  May  Be  Changed  By  WilL— It  has  been  held  that 
beneficiaries  can  be  changed  by  will  and  the  right  to  the  insur- 
ance money  is  vested  in  such  beneficiaries,"" 

Dea^  of  Beneficiary  B«for«  Insured. — It  has  been  held  that  a 
regulation  providing  that  in  case  of  the  death  of  the  beneficiary 
before  the  insured  and  failure  of  the  latter  to  secure  a  new  cer- 
tificate, the  benefit  should  go  to  the  heirs  is  a  valid  regulation."*- 
Wherc  the  constitution  provides  that  the  benefit  shall  be  payable  to 
the  next  living  relative,  the  beneficiary  being  dead,  a  man's  wife 
will  take  in  preference  to  his  brothers,"'  The  next  living  rela- 
tive was  held  to  mean  the  one  next  in  relationship  to  the  deceased 
member  and  not  the  dead  beneficiary.*"  In  another  case  where 
insured's  first  wife  had  died  and  he  had  not  designated  a  new 
beneficiary,  his  second  wife  was  entitled  to  the  benefit,  where  the 


was  no  delivery  or  written  trsTiBfer  ot 
the  certlflcBte  to-  her,  and  where  the 
power  of  disposition  by  the  member 
tras  through  •  chang-e  of  beneflclary  In 
the  method  preacrH>ed  by  the  constitu- 
tion of  the  «oclety.— riowere  v.  aover- 
elgn  Camp.  Woodmen  or  the  World,  flO 
B.  W.  628. 

30*.  Where  the  constitution  o(  a 
mutual  benefit  society  provided  a  meth- 
od by  which  the  beneflclary  In  the  cer- 
tificate mlsht  be  changed,  which  re- 
quired the  memlMr  applying  for  a 
change  to  waive  for  himself  and  bene- 
flclary all  rights  under  the  certlllcate. 
a  change  of  the  beneflclary  could  not 
be  made  on  the  application  of  the  mem- 
ber which  failed  to  waive  the  rights 
of  the  original  beneflclary, — Flowers  v. 
Sovereign  Camp,  Woottmen  of  the 
World,  SO  S.  W.  B28. 

SOB.  Where  the  constitution  of  a 
mutual  beneflt  eoclety  provides  a  meth- 
od by  which  a  change  of  beneflclary 
may  be  effected,  the  method  provided 
Is  e:tcluBlve  of  all  others,  and  must  be 
substantially  compiled  with. — Flowers 
V.  Sovereign  Camp,  Woodmen  of  the 
World,  90  S.  W.  BI6. 

aOS.  Where  a  member  of  a  mutual 
beneflt  society  changed  the  beneflclary 
In  accordance  with  the  Instructions  of 
the  grand  lodge  through  Its  oncers, 
but  not  in  accordance  with  the  by- 
laws of  the  society,  and  the  society 
acquiesced  In  the  change  and  paid  the 
fund  into  Court,  for  It  to  determine 
whether  It  should  be  paid  to  the  Orig- 
inal  beneflclary   or   the   new   one,   the 


original  beneflclary  could  not  raise  the 
question  of  non-compliance  with  the 
by-lawB,  and  the  new  beneflclary  was 
entitled  to  the  fund.— Coleman  v. 
Qrand  lyodge  Colored  Knights  of  Pyth- 
ias. 101  3,  W.  909.  See  3S  Cent,  Dig. 
Insurance.  II  1»51-19G4. 

907.  Where  a  member  of  a  fraternal 
Insurance  order  applied  for  a  change  of 
beneflclary  and  for  a  new  cerUflcate. 
and  the  new  certificate  was  mailed  to 
him.  his  acceptance  of  It  was  unneces- 
sary unless  expressly  prescribed  as  a 
condition  to  the  taking  effect  of  the 
new  certlUcate,  and  the  fact  that  the 
new  certificate  contained  a  blank  for 
acceptance  did  not  make  acceptance 
essential. — Eatman  v,  EJatman.  18E  9. 
W.  IBS.  See  88  Cent,  Dig,  Insurance, 
II  19B0-1964. 

SOB.  The  by-laws  of  an  Insurance 
order,  stipulating  that  the  liability  of 
the  order  on  a  certlflcate  shall  not  be- 
gin until  after  the  delivery  of  the  cer- 
tincate  while  the  member  la  In  good 
health,  and  providing  for  a  change  of 
beneflclary  on  written  request  and  the 
payment  of  a  foe  whereon  the  order 
shall  iasue  a  new  certificate  subject 
to  the  same  conditions  as  the  original 
certlflcate,  do  not  require  the  delivery 
of  a  new  certlflcate  changing  the  ben- 
eflclary while  the  member  Is  in  good 
health:  such  provision  referring  only 
to  the  original    certificate— Id. 

3M.  The  beneficiaries  can  be  chang- 
ed by  Will  and  the  right  to  the'  Inanr- 
money   la   vested   In   such   I 


fl claries. — Splawn  v.  Chei 


c  ESS. 
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constitution  provides  it  shall  be  paid  to  the  next  living,  relation.'" 
Where  a  certificate  payable  to  a  wife,  provides  that  a  change  in 
beneficiaries  must  be  by  a  surrender  of  the  old  certificate  and  the 
issuance  of  a  new  one,  and  there  is  no  provision  in  the  constitu- 
tion or  by-laws  of  the  association  which  gives  any  rights  to  any 
other  person  on  the  death  of  the  beneficiary,  a  child  of  insured 
cannot  recover  on  the  certificate  without  showing  that  insured 
died  prior  to  his  wife.'" 

Simattaneons  Death  of  Member  and  Beneficiaiy.— Where  both 
member  and  beneficiary  die  at  the  same  time  the  latter  is  as  in- 
capable of  taking  the  benefit  as  if  he  had  died  first.'"  In  such  a 
case,  the  constitution  of  the  order  «o  providing,  the  member's  heirs 
would  be  entitled  to  the  proceeds."* 

OootingeiLcy  on  Wbldi  Beoieflts  Become  Payable— (A)  Suicide. 
— Having  agreed  to  be  bound  by  the  rules  of  the  order,  a  member 
is  bound  by  a  provision  that  self-destruction,  whether  sane  or  in- 
sane, would  render  his  certificate  null  and  void,'"    In  another  ease 


7BE— OMth   of  Bnwllalazy  Bafara   In. 

ntfad.     (■••  SB  Oant.  IHr,  IBaniBBoa, 

f!  1H3,  1W4.) 

310.  '^^ere  life  certlflcate.  payable 
to  a  wife,  pruvldea  that  a  change  In 
beneflclsrlei  must  be  by  A  euTrender 
of  the  old  certlllcate  and  the  IsBuance 
of  a  new  certificate,  and  there  1b  no 
provlBlon  In  the  oonBtltution  or  by- 
la  wb  of  the  asBocIatlon  which  ^Ives 
any  rlfhi  to  any  other  person  on  the 
death  of  the  beneflclary,  a  child  of  In- 
sured cannot  recover  on  the  certificate 
without  BhowinK  that  Insured  died 
prior  to  hla  wife. — Screwmen'B  Benev. 
ABB'n  V,  WhltrldBc,  tS  3.  W.  EOl,  BE 
Tex.   S3S. 

331.  Insured's  wife,  the  original 
beneficiary  In  a  certificate  of  Insurance 
In  a  mutual  benefit  association,  hav- 
ing died,  and  Insured  havlnfr  failed  to 
dealgnate  a  new  beneficiary,  hla  second 
wife  was  entitled  to  the  proceeds  of 
the  certificate  under  a  provision  there- 
in TneklnK  It  subject  to  the  conditions 
named  In  the  conHtltuUon  of  the  asso- 
ciation, B.nd  a  provision  In  sncfa  consti- 
tution making  the  proceeds  In  such 
case  payable  to  the  next  living  rela- 
tion, and  providing  that.  In  determin- 
ing who  Is  such  next  living  relation. 
the  order  "shall  be  his  wife,  children, 
adopted  children,  parents,  brothers. 
Bletera,  or  other  blood  relatives,  or  to 
pereonB  dependent  on  (he  member." — 
Harris  v.  Karris,  9T  S.  W.  G04.  See  SB 
Cent.  Dig,  Insurance.  II  19<3.  19V4. 

910.  A  provision  In  the  by-laws  re- 
quiring a  member  desiring  to  change 
the  beneficiary  to  surrender  his  certi- 
ficate, pay  a  fee.  and  receive  a  new 
one,  and  providing  that  no  such  change 
could  be  made  by  will,  and  that  In 
case  of  death  of  the  beneficiary  be- 
fore Insured,  and  failure  of  the  latter 
)    benefit 


should  go  to  his  heirs,  are  valid  regu- 
lations.— BoUman  v.  Supreme  Lodge 
Knights  of  Honor,  53  S.  W.  Til. 

318.  The  constitution  of  a  mutual 
benefit  Insurance  society  provided  that, 
on  the  death  of  a  member,  his  certlB- 
cate  should  be  paid  to  his  beneficiary, 
which  should  be  his  wife,  children, 
adopted  children,  parents,  brothers,  sis- 
ters, or  otHer  relatives,  and  that  If  the 
relative  named  should  be  deceased  at 
the  time  of  the  member's  death,  and 
no  change  of  beneficiary  had  been  made. 
the  benefit  should  be  paid  to  the  "next 
living  relative."  in  the  order  named. 
M,  took  a  certlQcate  In  favor  of  his 
mother,  and  subsequently  married,  and 
on  the  death  of  his  mother  made  no 
change  In  the  designation  of  his  ben- 
eficiary. Held,  that  M.'s  wife  waa  en- 
titled to  the  benefits  In  preference  to 
since    the 


llvlni 


relat 


relationship  to  the  deceased  mem- 
ber, and  not  to  the  dead  beneficiary. — 
Mattlson  v.  Sovereign  Camp,  Woodmen 
of  the  World,  SO  S.  W,  8»7. 

S14.  Where  the  constitution  of  a 
benevolent  association  provides  that 
the  Insurance  should  be  paid  to  th« 
heirs  of  the  member  should  the  bene- 
(Iclary  named  in  the  policy  die  before 
the  member,  the  instantaneous  death 
Ot  the  member  and  the  beneficiary  ren- 
ders the  latter  as  Incapable  of  taking 
the  benefits  as  If  he  had  died  first, 
and  the  member's  heirs  are  entitled 
thereto.— Faden  v.  Briscoe,  17  S.  W. 
it. 


Coatlayiwr   on   WUeh 
Bom*   nirabi*.     (Rsa    B8 
Oast.   Dir,  Uuraxanea,  I|   1SSS-19SS,) 

31B.  Where  a  mutual  benefit  certin- 
cate  provided  that  the  member  was 
entitled    to    benefits   according    to   the 
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the  certificate  was  held  avoided  if  the  member  was  conflcious  of 
the  physical  nature  of  his  act  when  he  inflicted  the  wounds  on 
himself  which  caused  his  death."' 

(B)  Violation  of  Law. — A  member's  insurance  was  not  forfeited 
where  he  was  killed  while  insane,  and  while  resisting  arrest  un- 
der a  provision  for  forfeiture  while  violating  the  criminal  laws  of 
the  state.'"  In  general  it  is  immaterial  whether  the  person  shoot- 
ing a  member  while  violating  the  law,  committed  an  offense,"*  and 
self-defense  must  be  shown.'" 

Notice  and  Proof  of  Death. — ^In  an  early  case  it  was  held  that 
where  the  by-laws  require  a  report  of  the  cause  of  death  by  the 
subordinate  council  to  the  supreme  secretary,  the  beneficiary  need 
not  make  proof  of  death. '°'  Where  the  insurer  denies  liability 
proofs  of  death  are  unnecessary  even  though  the  certificate  stip- 
ulates that  it  was  payable  on  satisfactory  proof  of  death. '^° 

FalM  Statement  to  Force  iPayment — Statutory  Penalties. — Any 
person  who  willfully  makes  a  false  statement  of  any  material  fact 
in  a  sworn  statement  as  to  the  death  or  disability  of  a  certificate 
holder  in  such  a  society  for  the  purpose  of  procuring  the  payment 
of  a  benefit  named  in  the  certificate  shall  be  guilty  of  perjury  and 
punished  accordingly.     {Art.  4859a,  Rev.  St.  1914.) 


oonatltutlon  and  Uws  of  the  order,  and 
the  member.  In  addition  to  the  terms 
of  the  certificate,  agreed  to  be  bound 
by  the  order's  constitution,  laws,  rules. 
and  regulations,  he  was  bound  by  a 
provision  of  such  laws  that  aelf-de- 
Btructlon  o(  a  member,  whether  sane 
or  Insane,  should  render  his  certltlcate 
null  and  void. — United  Modems  v.  Col- 
Ugan,  77  8.  W".  1032,  3«  Tax.  Civ.  App. 
173. 

316.  Under  a  l>enent  certificate  con- 
ditioned to  be  void  If  the  member  dies 
by  self-dent  ruction,  whether  sane  or 
Insane,  the  certmcate  Is  avoided  If  the 
member  was  conaclous  of  the  physical 
nature  of  his  act  when  he  Inflicted 
the  wounds  on  himself  causing  his 
death.— Brown  v.  United  Moderns,  87 
a.  W.  367, 

817.  Where  Insured  while  Insane 
and  resisting  arrest  was  killed  by  the 
BherlR.  his  insurance  was  not  forfelt- 
rovlBlon   for  forfeiture  In 


law.  and  there  was  evidence  that  he 
went  to  another's  house,  and  that  the 
other  was  angered  by  language  of  In- 
sured, and  approached  him  without  any 
weapon,  and  that  Insured  then  strucji 
him   a   violent   blow.    toUoving   which 


insured    was    shot, 

held   not 

Co   show 

self-defense,  ho  as  t 

to  exempt  h 

Im  from 

a  breach  of  the  cei 

■tiflcate.— Id 

ired  r 


iatlng  the  criminal  laws  of  the  state. 
— Woodmen  of  the  World  v.  Dodd.  134 
S.  W.  26  4. 

318.  Where  the  evidence,  In  an  ac- 
tion on  a  benefit  certificate,  shows  that 
the  Insured  was  shot  and  killed  In  con- 
sequence of  his  violation  of  law.  It  Is 
immaterial  whether  the  person  shoot- 
ing him  committed  an  ottenee. — Wood- 
men of  the  World  v.  Hipp.  147  S.  W. 
3K.  See  28  Cent.  Dlfr.  Insurance,  li 
196G.  196T-1959. 

319.  Where  4he  defense  was  that  In- 
sured died  by  reason  of  a  violation  of 


380.  Where  a  fraternal  Insurance 
order  In  response  to  a  letter  from  at- 
torneys of  the  beneficiary  containing 
a  notice  of  the  death  of  a  member,  re- 
plied by  staling  that  the  member  was 
suspended  for  nonpayment  of  dues, 
and  that  he  had  not  been  reinstated, 
and  subsequently  returned  dues  which 
It  had  received,  on  the  ground  that  the 
oertlflcate  had  previously  lapsed  for 
nonpayment  of  dues,  there  was  a  de- 
nial of  liability  so  that  proof  of  the 
death  of  the  member  was  unnecessary 
though  the  certificate  stipulated  that 
It  was  payable  on  eatlafactory  proofs 
of  death. — Qrand  Fraternity  v.  Mul- 
key,  130  S.  W.  242.  See  28  Cent.  Dig. 
Insurance.  |1  1303-1866. 

381.  Where  the  by-laws  of  a  bene- 
ficial   association   require   a   report   of 

of  death  by  the  a  ' 


)  the   ( 


,    the 


beneficiary    need    not    make    proof    ■ 
death, — Supreme      Council      American 
legion  of  Honor  v.   lenders,  ET  8.  W. 
307.   23  Tex.  Civ.   App.   tZB.  . 
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Amotmt  of  Benefits. — The  words  "face  value"  in  a  by-law  mean 
the  amount  stated  in  the  body  of  the  certificate.'"  In  a  ease  where 
a  certificate  calls  for  the  payment  of  a  certain  amount  and  the 
emergency  fund  has  not  been  exhausted,  the  full  amount  ia  pay- 
able notwithstanding  a  by-law  passed  subsequently."^  Where  the 
by-lawB  provide  that  one  form  of  permanent  total  disability  shall 
be  insanity  so  adjudged  by  the  courts,  in  which  event  the  member 
should  receive  one-half  of  his  certificate,  the  insanity  must  be 
such  as  would  authorize  an  adjudication  of  the  insured's  mental 
status  by  the  proper  courts.'^' 

Valne  of  s  Paid-Up  Policy. — The  present  value  of  a  paid-up  life 
policy  is  such  sum  as,  at  a  reasonable  rate  of  compound  interest 
will  equal  the  face  of  the  policy  at  the  end  of  the  period  of  ex- 
pectancy of  insured.*'* 

Rights  of  Beneficiaries  to  Proceeds. — Where  a  certificate  by  rea- 
son of  permanent  disability  benefits  matured  during  the  insured's 
life,  the  beneficiary  at  his  death  is  not  entitled  to  recover  as  the 
proceeds  have  become  a  part  of  the  insured's  estate."'  An  agree- 
ment that  one  person  shall  collect  the  proceeds  and  pay  it  over 
to  the  adopted  legal  heir  of  insured  is  valid  and  enforceable.'^' 
Where  a  certificate  provides  an  extra  fund  with  which  to  buy  a 
monument  but  does  not  state  to  whom  it  shall  be  paid  it  is  held 
payable  to  the  beneficiary,  the  decedent's  wife."'  In  a  ease  where 
one  by-law  limits  the  amount  recoverable  to  the  sum  realized  from 
one  assessment  and  another  provides  that  if  a  stated  number  of 

Ttt — Amonnt      of      a*B*llt>.      (B««     BB        memberBblp  oa  the  ground  of  inHanlty, 
-  —       -  I,  U  IMl,  IMS.)        It  must  be  such  degree  at  Insanity  ma 


would  suthorlie  an  adjudication  of  the 
3as.  The  words  "face  value"  In  a  Inaured'B  mental  status  by  the  proper 
by-law  of  a  beneflclal  asBoclatlon.  pro-  courts. — Knipp  v.  United  Beoev.  AsB'n, 
vldlnfc  that  (Z.ODO  shall  be  the  hlRhcBt  101  S.  W.  273.  See  2B  Cent.  Dig.  In- 
amount  paid  on  a  benefit  certlflcate.  surance.  II  19G9,  11)61,  1962, 
provided  that  the  amount  paid  shall  not  804.  The  present  value  of  a  paid-up 
exceed  the  amount  of  a  full  assesBment  life  policy  is  such  sum  as.  at  a  reason- 
on  each  of  the  members,  and  provided  able  rate  of  compound  Interest,  will 
"that  the  face  value  of  the  benefit  cer-  equal  the  face  of  the  policy  at  the  end 
tlflCBte  shall  be  paid,  so  Ions  as  the  of  the  period  of  expectancy  of  Insured, 
emergency  fund  •  ■  •  hae  not  been  — Supreme  Lodge  Knights  of  Pythias 
exhauBted."  means  the  amount  stated  v,  Neeley,  13B  S,  W.  10'46.  See  28  Cent. 
tn  the  body  of  the  certificate,  so  that,  Dig.  Insurance,  I  1303. 
the  emergency  fund  not  being  eihauet- 

ed  at  the  death  of  a  member  whose  7B8 — Mfhta  of  B*o*fldait*S  to  Vm- 
certmcate.  Issued  before  pasaafl-e  of  -----  ■-  - 
the  by-law,  provided  for  payment  of 
16,000,  all  of  It  !s  payable, — Supreme 
Council,  American  Legion  of  Honor  v.  '  provided  that  the  amount.  In  the  event 
Storey,  TG  S.  W,  SOI.  of  total  or  permanent  disability,  should 
SS3.  The  by-laws  of  a  fraternal  ,  be  paid  to  Insured,  or  at  his  death  to 
benefit  society  provided  that,  "when-  plaintiff.  If  living.  If  the  certificate 
ever  any  member  •  •  •  shall  become  matured  In  Insured's  life  time  because 
permanently  and  totally  disabled  from  of  total  dlaablUty,  plalntlfT.  on  Insur- 
purauing  the  ordinary  vocations  of  ed's  death,  was  not  entitled  thereto. 
life,  ■  *  ■  he  shall  be  entitled  to  re-  aa  the  proceeds  would  then  become  the 
celve  one-half  of  his  certlflcate."  One  property  of  Insured's  estate,  Judg- 
form  of  permanent  total  dlBabllUy  ment  108  B.  W,  492,  reversed, — Brother- 
was  declared  to  be  "Insanity  so  ad-  hood  of  Ry.  Trainmen  v.  Dee.  Ill  8. 
Judged  by  the  courts."  Held  that  in  W.  396,  101  Tex.  B97.  See  28  Cent, 
order   to   recover   on    a.   certificate    of  Dig.  Insurance.  II  1967-1972.  1980.     [,-, 
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asBessmetits  levied  in  any  one  year  were  insufficient  to  pay  death 
claims  the  reserve  fund  should  be  drawn  on,  it  was  held  that  more 
than  one  assessment  had  to  be  made  and  the  reserve  fund  had  to 
be  drawn  on  to  pay  a  death  claim."*  The  reason  for  this  is  that 
when  two  by-laws  of  insurer  are  inconsistent  the  one  most  favorable 
would  control.*" 

Proceeds  as  OonmiTinity  Property. — A  policy  being  payable  to 
two  brothers,  and  no  valid  change  of  beneficiaries  having  been  made 
on  the  death  of  one  of  them,  one-half  of  the  proceeds  on  insured's 
death  becomes  the  community  property  of  himself  and  his  wife,'** 

Bights  of  Bepresentatives  of  Insureid. — The  minor  sou  and  heir 
may  recover  in  his  own  right  and  the  administrator  of  the  insured 
need  not  be  made  a  party  where  the  by-laws  restricted  beneficiaries 
to  such  persons  as  would  be  entitled  to  the  estate  of  an  insured 
should  he  die  intest;ate.'"*  The  administrator  cannot  recover  and 
a  benefit  fund  payable  to  a  beneficiary  who  dies  before  the  mem- 
ber, lapses  to  the  society  whore  the  certificate  contains  an  agree- 
ment that  it  shall  only  bind  the  society  to  pay  the  beneficiary 
named.  **^ 


SSa.  A  by-law  of  a  mutual  Insur- 
U1C4  compnny  limited  the  amount  re- 
coverable on  a  death  claim  to  the  sum 
realized  from  one  aaseiBment  on  the 
members,  lese  a  stated  portion  there- 
of. Another  by-law  adopted  at  the 
same  time,  provided  that.  If  a  stated 
number  of  aaacssments  levied  In  any 
one  year  were  InsufDclent  to  pay  death 
claims,  the  reserve  fund  should  be 
drawn  on.  Held,  that,  to  pay  a  death 
claim,  more  than  one  BBsesament  on 
a  be  made,  and  the 


Ufe   I 


1  had  t 


e  draw 


.  .0  by-lawB  belnfr  inconals- 

tent,  the  one  most  favorable  to  insur- 
ed would  control. — Supreme  Lodge  Na- 
tional Reserve  Ass'n  v.  M^mdrowskl. 
49  S.  W.  919.  ZO  Tex.  Civ.  App.  3Z2. 

3B7.  A  benefit  certldcate  for  91,000 
on  the  life  of  decedent,  payable  to  his 
wife,  provided  alao  that  there  should 
be  paid  1100  for  a  monument  at  de- 
cedent's grave;  but  the  society  did  not 
retain  the  privilege  of  Belectlnn  the 
monument  or  performing  any  duties 
connected  with  decedent's  burial,  and 
there  was  no  eipreaa  recital  as  to 
whom  the  money  should  be  paid.  Hold. 
that  It  should  be  paid  to  decedent's 
wife,— Woodmen  of  the  World  v.  Tor- 
rence.  103  S.  W.  662.  See  2S  Gent.  Dig. 
Insurance.    11    19fiT-19T2,    1919. 

89B.  Where  Insured  adopted  M.  aa 
hla  legal  heir,  she  being'  thereby  ren- 
dered competent  to  take  under  a  bene- 
fit certificate  In  acordance  with  Rev. 
at.  1911.  Art.  *8S2,  an  agreement  that 
the  certificate  should  be  made  payable 
to  W..  and  Chat  she  on  collecting  it 
should  pay  the  money  to  H.,  was  valid 
and  enforceable. — HellvlIIe  v.  Wick- 
ham,  1B9  S.  W.  11 2S. 


ance  policy  was  payable 
brothers,  and  no  valid  change  in  bene- 
flclarlea  was  made  on  the  death  of 
one  of  them,  one-half  of  the  proceeds 
on  Insured's  death  became  community 
property  ~  of  himself  and  his  wife. — 
Wooden  V.  Wooden,  116  S.  W,  fl2T. 

7SB— Klflita  of  BspMaantatlTSB  of  Is. 


330,  The  by-laws  of  a  fraternal  as- 
soclstlon  restricted  beneficiaries  to 
such  persona  as  would  be  entitled  to 
the  estate  of  an  Insured  should  he  die 
Intestate,  and  to  the  alllanced  wife,  or 
one  'dependent  on  him  tor  support. 
Held,  that  the  minor  son  and  heir  of 
a  member,  who  had  failed  to  name  a 
new  beneficiary  after  the  death  of  his 
wife,  was  entitled  to  recover  on  the 
certlHcaCe  In  hla  own  right,  and  that 
the  administrator  of  the  insured  need 
not  be  a  party, — Order  of  Columbus,  of 
Baltimore  City,  Md..  v,  Fuqua.  60  S. 
W.    1020. 

831.  Where  the  certificate  issued  by 
a  benevolent  society  contains  an  agree- 
ment that  It  shall  only  bind  the  so- 
ciety to  pay  the  beneficiary  named. 
and  the  laws  of  the  aociety  do  not  con- 
fine Che  beneficiaries  to  any  particular 
class,  .but  prescribe  the  means  by 
which  the  member  can  change  the 
provision  for 
.     .  the  benefit  in  case  of 

the  death  of  the  deslg-naced  benefidsry 
during  Che  life  of  the  member,  or  of 
the  member's  failure  to  designate  a 
beneflciarj',  a  benefic  fund  payable  to 
a  beneficiary  who  dies  before  the  mem- 
ber, and  In  whose  place  no  substitute 
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Bights  of  Bepresentativw  of  Ben^ciary.— It  has  been  held  that 
the  fund  due  under  a  policy  to  one  of  joint  beoeficiaries  who  sur- 
vived  the  insured  waa  not  exempt  from  administration  at  the  death 
of  deceased  beneficiary.*"  However,  where  the  fund  due  upon  cer- 
tificate is  exempt  property  it  is  not  subject  to  administration."' 

ItiS:Iltl  of  Orediton— Oeseral  Rule. — If  the  insurance  is  effected 
at  the  expense  of  the  debtor,  either  with  his  proper  consent  or  by 
his  not  objecting  to  charges  for  premiums  and  appears  to  have 
been  intended  as  a  security  only,  the  debtor  or  his  representative 
is  entitled  to  the  surplus  after  payment  of  the  debt;  but  if  the 
creditor  insures  with  his  own  funds  the  debtor  or  his  representa- 
tives have  no  claim.*"  Subsequently  acquired  claims  cannot  be 
paid  the  creditor  oat  of  the  proceeds  of  the  certificate  as  they  were 
not  in  contemplation  of  the  parties  when  the  certificate  was  issued 
or  renewed."'  Where  the  insured  is  charged  with  the  assessments 
paid  by  the  creditor  such  assessments  are  regarded  in  the  light 
of  loans,"" 

Bights  of  Orediton — In  OoneraL — In  a  case  where  a  person  paid 
the  dues  on  a  certificate  with  the  uiKlerstanding  that  he  was  to  be 
reimbursed  at  insured's  death  and  later  the  beneficiaries  died  and 
ioBored  attempted  to  make  a  charge  upon  the  proceeds  of  the  oer- 
tifieate  in  favor  of  the  person  so  paying  the  dues,  by  will,  it  was 
held  that  the  fund  became  payable  to  insured's  children  under 
the  constitution  and  could  not  be  subjected  to  the  claim  for  re- 
imbursement under  the  contract  with  insured  and  the  former  bene- 
ficiaries whose  interest  died  with  them."*    However,  it  was  further 

!■  named  by  the  member,  iBpaea  to  tbe  under  the  certificate  of  InBurance.  and 
society,  and  cannot  be  recovered  by  plaintiff,  by  which  plaintiff  agreed  to 
the  administrator  of  the  member  after  pay  the  money  required  to  relnstato 
the  latter'B  decease. — Home  Circle  Soc.  Insured,  and  to  pay  the  dues  and  as- 
Of  Goliad  and  Refufrlo  Countlaa  v.  Han-  sessments  required  to  keep  Che  benefit 
'ley.  se  S.  W.  «41.  In  force  during  the  life  of  Insured,  for 

which  he  was  to  be  reimbursed  out  of 
7M— aifkta  Ot  B«pr«Mnt»tlTM  ot  the  proceeds  of  the  certificate  at  In- 
'     BaMaflolAiy.  sured's  death.     Before  tbe  death  of  the 

Insured  the  beneficiaries  died,  and  no 
3M.  Fund  due  under  policy  of  In-  new  deslKnatlon  was  made.  Thereafter 
Burance  to  one  of  Joint  beneHclarles  Insured  attempted  by  his  will  to  make 
who  survived  the  Insured  held  not  a  charge  In  favor  of  plaintiff  upon  the 
exempt  from  administration  under  Acts  fund  to  be  derived  from  the  certlflcate. 
33rd  L.Bg„  ch.  113,  Par,  21,  at  the  Held,  that  such  fund  became  payabl« 
death  of  a  deceased  beneficiary. —Mod-  to  Insured's  children  under  the  express 
em  Woodmen  of  America  v.  Yanowaky.  provlalona  ot  the  eonstltutlon  of  th" 
181   9.  W.  128.  society,  and  could  not  be  subjected  to 

Where  Che  fund  due  upon  certlflcate  plalntlfTs  claim  for  reimbursement, 
of  insurance  Is  exempt  property  It  Is  under  hia  contract  with  Insured,  who 
not  subject  to  administration. — Mod-  never  had  any  InCerest  In  the  funds, 
ern  Woodmen  ot  America  v.  Yanowsky,  and  Che  former  benendarles  whose  In- 
18T  S.  W.  728.  lerest  therein  died  with  them;  the  fund 

being  by  both  the  charter  and  conetl- 
TK—mighU   Ct   OrwOltora.  tutlon  of  the  society  for  Che  beneflc  of 

such  members  of  the  family  of  the 
member,  or  persons  dependent  upon 
him  as  he  may  direct  or  deslftnate  by 
name  to  be  provided  for  as  provided  by 
general  law. — Searcy  v.  Kelly,  98  S.  W. 
1080,  Judgment  reversed  .  Kelly  v. 
Searcy.  lOS  S.  W.  100. 


833.     A; 

person  Insured  In  a  fraternal 

society,  being 

unable  to  pay 

hlB 

1     dues 

his 

certlflcate  to 

lapse,  but  sub- 

t   was   entered 

o  between  Insured,  tl 

tie  beneficiaries 
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held  that  such  children  having  received  the  benefit  of  the  contract 
made  with  the  original  beneficiaries  the  funds  which  they  received 
should  be  subjected  to  the  claim  of  the  party  who  had  paid  the 
assessments  as  they  became  due.*'* 

Bights  Where  Certificate  is  Aasigned. — ^Where  the  assignor  of  a 
defendant  paid  the  assessments  on  his  certificate,  under  an  agree- 
ment with  the  beneficiary,  he  has  a  lien  on  the  beneficiary's  ex- 
pectancy even  though  such  assignor  had  no  insurable  interest  in 
the  life  of  the  member.'*'  ■  And,  the  fact  that  such  assignor  dis- 
continued such  payments  is  no  defense  to  his  right  to  reimburse- 
ment for  the  sums  actually  paid.**'  It  is  against  public  policy  to 
permit  the  assignment  of  a  certificate  to  one  not  related  to  the 
insured  and  who  has  merely  advanced  him  a  sum  of  money,**'  In 
such  case  the  fund  would  go  to  the  heirs,  after  deducting  dues 
and  advancements  paid  by  the  assignee."*  It  is  immaterial  that 
such  a  certificate  may  have  been  surrendered  and  a  new  one  issued 
to  the  assignee,  according  to  the  constitution  and  that  according  to 
the  rules  the  fund  was  to  be  paid  to  the  member's  "family  or  as 
he  may  direct,'"*' 


I,  allowed  hlH 


334.     A  person  Insured  In  c 
Insurance  society,  being 

benefit  certificate  I 
quently  an  aBreemetit  waa  entered  Into 
between  Insured,  the  beneficiaries  un- 
der the  certificate  of  insurance,  and 
'  plalntirr,  by  which  pl«.intirt  agreed  to 
pay  the  money  required  to  reinstate  In- 
sured «.nd  to  par  the  dues  and  assess- 
inenta  required  to  keep  the  benefit  In 
force  during  the  life  of  Insured,  for 
which  he  was  to  be  reimbursed  out 
of  the  proceeds  of  the  certificate  at  in- 
sured's death .  Before  the  death  of 
Insured  the  beneficiaries  died,  and  no 
new  dealg-nation  was  made.  By  the 
laws  of  the  society  the  minor  children 
of  Insured  succeeded  to  the  rlKhts  of 
the  original  beneficiaries.  Held  that, 
such  children  tiavlng  received  the  ben- 
efit of  the  contract  made  with  the  orig- 
inal beneflciarleB  for  the  preservation 
ot  the  certiflcato  through  the  payment 
of  the  Installments  which  fell  due  at 
different  times,  the  funds  which  they 
thereby  received  should  be  subjected 
to  plaintiff's  claim  for  reimbursement. 
Judgment,  Searcy  v.  Kelly.  »S  a.  W. 
1080,  reversed. — Kelly  v.  Searcy,  102 
S.  W.  100. 

S3B.  One  who  voluntarily  pays  a 
member's  dues  without  being  desig- 
nated as  beneficiary,  has  no  claim  on 
the  mortuary  fund. — Grand  Lodge  A. 
O,  U.  W.  V.  Cleghom,  4£  S.  W.  1043. 

336>  Where  a  member  of  a  mutual 
benefit  society  delivered  his  certlflcate 
to  the  beneficiary,  without  any  agree- 
ment aa  to  whlcb  should  pay  the  aa- 
sessments,  and  the  beneflciary,  con- 
sidering it  his  duty  to  pay  them,  agreed 
with  defendant's  assignor  that.  If  the 


letter  would  pay  such  assessments,  he 
should  be  reimbursed  out  of  tha  pro- 
ceeds of  the  certlflcate.  which  was  then 
delivered  to  him,  defendant's  assignor 
had  a  lien  for  the  amounts  so  paid  on 
the  beneficiary's  expectancy,  though 
such  assignor  had  no  Insurabl*  Intereat 
in  the  life  of  the  member,  who  was 
entitled  to  change  his  benaflelary  at 
will.— Judgment,  8Z  S.  W".  1067,  af- 
firmed.— Coleman  v.  Anderson,  88  8. 
W.   730,   9S   Tel.   670. 

8S7.  Where  defendant's  assignor 
agreed  to  pay  asseBsments  on  certain 
benefit  certificates  on  condition  that  he 
be  reimbursed  therefor  from  the  pro- 
ceeds of  the  certmcates.  the  tact  that, 
on  B  dispute  arising  between  such  aa- 
signor  and  the  beneficiary,  who  ob- 
jected to  further  payments,  no  further 
payments  were  made,  was  no  defense 
to  the  asalgnor'B  right  to  reimburse- 
ment for  the  money  actually  expended. 
Judgment  B2  a.  W.  1067,  afllrmed. — 
Coleman  v.  Anderson,  BB  S.  W.  710,  *S 
Ten.    B70. 

338.  Assignment  of  a  benefit  cer- 
tificate In  a  benevolent  aaaoclatioii  to 
one  not  related  to  the  member,  but 
who  has  merely  advanced  him  (GO,  is 
against  public  policy,  and  the  fund 
goes  to  the  heirs,  after  deducting  dues 
and  advancements  paid  by  the  as- 
signee: and  it  is  immaterial  that  by 
the  rules  of  the  order  the  fund  was 
to  be  paid  to  the  member's  "family,  or 
as  he  may  direct,"  and  that  the  cer- 
tificate was  surrendered,  and  a  new 
one  issued  to  the  assignee,  according 
to  the  constitution. — Schonfleld  v. 
Turner.  \i  S.  W.  828. 

389.  A  party  secured  a  benefit  cer- 
tlflcate from  the  A.  O.  IT.  W.  In  fkvor 
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Voluntary  PaTmoit  of  Dnes. — One  who  voluntarily  pays  a  mem- 
ber's dues  without  being  designated  as  beneficiary,  has  no  claim 
on  the  mortuary  fnnd."' 

Raoewal  for  Bmeflt  of  Oreditcr.— If  a  lapsed  certificate  is  re- 
newed for  the  benefit  of  a  creditor  in  the  creditor's  name  and  he 
thereafter  pays  all  the  aaseBsments  thereon  and  charges  them  to 
the  debtor,  the  creditor  will  not  be  entitled  at  the  insured's  death 
to  more  than  the  amount  of  the  debt  and  the  amount  of  asseaa- 
ments  paid.**' 

Ben^tfl  Not  Attacbablo — Statutory  ProrisionB. — ^Benefits  are  not 
liable  to  attachment,  gamiehment  or  other  process  to  pay  any  debt 
or  liability  of  a  member  or  beneficiary  or  any  other  person  who 
may  have  a  right  thereunder,  either  before  or  after  payment.  (Art. 
4848a,  Rev.  St.  1914.) 

DamagGfl  for  Befnsal  of  Payment. — The  statutes  exempt  fraternal 
benefit  insurance  societies  from  the  application  of  all  insurance  laws 
except  those  expressly  applying  to  them,  (Art.  4830,  Rev,  St,  1914.) 
Therefore  Article  4746  (Kev.  St.  1914)  making  life,  health  and  ac- 
cident insurance  companies,  which  shall  'fail  to  pay  losses  within 
thirty  days  after  demand  therefor,  liable  for  a  penalty  of  twelve 
per  cent  and  attorney's  fees  additional,  does  not  apply  to  fraternal 
benefit  companies.  The  Supreme  Court  recognizes  the  exception 
as  applying  to  mutual  relief  associations  organized  under  the  laws 
of  another  state,  having  no  capital  and  purposing  to  provide  a 
fund  for  the  benefit  of  deceased  members.**'     The  same  exception 

of  hl»  wife  but.  having  f«i]od  to  pay       newed. — I-evy  v.   Taylor,   88   Tei.    6E1, 
I   the  TigM  to   ■■«celve  an.     If    a    certlflcate   In    i 


under  It  was  suspended.  The  oertlfl-  benefit  BBao<!latIon,  in  favor  of  a  n 
cats  vblB  renewed  by  a,  creditor  who  hep's  wife,  having  lapsed,  :_ 
paid  past  and  fature  aBBessmentB  and  for  the  benefit  of  one  of  the  b 
charred  them  to  the  account  of  the  creditors  in  the  litter's  name,  and  he 
Insured.  The  creditor  also  came  Into  thereafter  pays  the  aHseSBments  there- 
pOBSeealon  of  other  claims  against  the  on  H.nd  charges  the  payments  to  the 
insured  and  after  the  latter'a  death  debtor,  the  creditor  will  not 'be  entitled 
Bousht  to  subject  the  Insurance  to  the  to  hold  from  the  proceeds  of  the  cer- 
payment  of  all  the\clK]mB.  The  court  tlflcate,  upon  the  member's  death,  more 
held  that  the  renewal  of  the  certlflcate,  than  the  amount  of  his  debt,  and  the 
by  which  the  creditor  Instead  of  the  Buns  paid  to  keep  up  the  certificate, 
wife  was  made  the  beneficiary,  was  atlboush  be  has  meanwhile  become  the 
intended  solely  to  give  to  the  creditor  holder  of  other  claims  against  the 
a  security  for  the  debt  then  existlnK  debtor. — Levy  v.  Taylor,  1  S.  W.  90O. 
and  to  pay  assessnients,  which  assess- 
ments were  underatood  to  be  loans.  800 — DMaafwa  for  Batnaal  of  VarmoBt. 
The    rule   Is    that    It    the    Insurance    is 

effected  at  the  expense  of  the  debtor,  341.  Sev.  St.  Tex.  Art.  ISES,  pro- 
el  t  her  with  his  prior  consent  or  by  videa  that  an  Insurance  company 
his  not  objecting-  to  charBes  for  pre-  which  falls  to  settle  a  risk  for  which 
mluma  and  appears  to  have  been  In-  It  Is  lawfully  liable,  within  a  certain 
tended  as  a  security  only,  the  debtor  time,  shall  forfeit  a  sum  equal  to  11 
or  his  representative  Is  entitled  to  the  per  cent  thereof;  hut  article  ZSTIa 
surplus  after  payment  of  the  debt;  Sayles  Civil  St.,  excepting  "mutual  re- 
but If  the  creditor  insures  with  his  lief  associations"  orKanized  under  the 
own  funds,  the  debtor's  representative  laws  of  another  state,  applies,  to  a 
have  no  claim.  The  court  also  held  mutual  relief  association  having  do 
that  subsequently  acquired  claims  capital,  but  purposing  to  provide  a 
could  not  be  paid  the  creditor  out  of  fund  for  the  benefit  of  deceased  mem- 
the  proceeds  of  the  certificate  as  they  bers. — Supreme  Council  of  American 
were  not  In  contemplation  of  the  Legion  of  Honor  v.  Larmour,  16  8.  W. 
parties   when   the   certlncate   was    re-  633. 
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was  recognized  in  a  later  cuse  but  in  this  case  the  exception  could 
not  be  recognized  where  the  principal  officer  of  the  soeiety  failed 
to  mate  the  required  statement  to  the  commissioner  of  insurance.*** 
However,  it  must  be  shown  affirmatively  that  the  defendant  so- 
eiety is  a  fraternal  beneficiary  association  as  defined  in  the  stat- 
utes; otherwise  it  is  liable  for  the  statutory  penalties.*** 

Disoharg*  From  Liability. — Where  a  receipt  is  given  in  full,  on 
payment  of  part  of  the  sum  called  for  in  the  certificate,  it  is  with- 
out consideration  as  to  the  balance,  liability  for  the  amount  paid 
not  being  denied  but  conceded.*" 

ACTIONS 
Beaort  to  Coorts  for  Settlement  of  Disputes. — In  general,  the 
courts  will  not  interfere  with  the  internal  policy  of  a  fraternal 
benefit  association  unless  some  valuable  or  property  right  is  in- 
volved.**" It  has  been  held  that  an  association  which  denied  lia- 
bility on  account  of  non-membership  of  a  decedent  waived  any  fur- 
ther proceedings  by  the  beneficiary  under  its  by-laws.*" 

'  942.  Rev.  St.  1S95.  Art.  3096.  pro-  BOl — XaUH*  ox  Dlmibur*  of  Auo- 
vldes  that  the  general  Insurance  laws  olatloii  fnom  UabUttr-    (>•■  n  0»t. 

shall  not  apply  to  mutual  relief  bjbbo- 
clations  vhlcli  have  no  capital  stock, 
and  yrhoBt  relief  funds  are  created  and 


I   by   I 


the  membera,  provided  that  the 
clpal  offleer  shall  make  an  annual 
Btatement  to  the  Insurance  department, 
etc.  Article  3071,  applicable  to  life 
insurance  companlee,  provides  that, 
where  a  company  shall  fall  to  pay  a 
loss  within  the  time  specified.  It  shall 
be  Uable  for  li  per  cent,  damag'es  and 
reasonable  attorneys'  fees.  Held,  that 
a  fraternal  bened  clary  corporation 
created  under  the  laws  of  a  sister 
state,  whose  relief  funds  are  created 
by  assessments  on  its  meml>ers,  which 
has  subordinate  lodses  to  which  sppll- 
catlon  Is  made  for  membership,  and 
wbleli  Issues  benefit  certificates,  the 
amoupt  payable  on  which  is  under  a 
by-law  dependent  on  the  sum  collected 
by  asaessments,  la  within  article  S09B, 
and  Is  not  liable  under  article  S071, 
except  In  case  of  failure  of  Its  prin- 
cipal officer  to  make  the  required  state. 
ment.  Judgment,  Supreme  Council  A. 
L.  H.  V.  Storey,  76  S.  W.  901.  modified. 
—Supreme  Council  A,  X..  H.  v.  Storey. 
78  3.  W.   1,  B7  Tex.   I«4. 

S43.  It  not  being  shown  that  defend- 
ant fraternal  beneficiary  society  Is  a 
fraternal  beneficiary  aaaoclatlon,  as  de- 
fined by  Act  Hay  12.  1899  (Acts  1899. 
p.  19G.  ch.  116).  i  1,  It  IB.  like  an  in- 
surance company,  liable  for  12  per  cent, 
damages  and  attorney's  fees:  having 
failed  to  pay  in  full  Its  certificate  at 
maturity,  and  after  demand,  according 
to  Ita  liability.— Supreme  Council, 
American  Iieglon  of  Honor  v.  Storey, 
TG   S.   W.   901.      See   IS   S.  W.   1. 


344.  A  receipt  or  release  in  full. 
given  on  payment  by  a  beneficial  as- 
sociation of  12,000  of  the  tS.ODO  which 
a  certificate  provided  should  be  paid. 
Is  without  consideration  as  to  the 
13,000;  liability  for  the  tS.ODO  not  be- 
ing denied,  but  conceded. — Supremo 
Council,  American  legion  of  Honor  v. 
Storey,   IB   S.  W.   901.      See  78   S.  W.   1. 

ACTXOW8.     tm   S>  OTO.  altk) 


Of  UapnUa.    (■••  aS  Cent.  Dlf.  m- 

•nraBoa,  S|  ise7,  198B.) 

34B.  A  fraternal  beneficiary  a 
tlon  which  denied  liability  on 
tlficate  of  memtierBhlp  on  acco 
nonmembershlp  of  decedent  at  tbe  time 
of  his  death  waived  any  further  pro- 
ceedings by  the  beneftclary  under  Ita 
by-laws  providing  for  an  appeal  from 
the  executive  committee — Knights  of 
the  Modern  Maccabees  v.  Mayfleld.  14T 
S.  W.  876.  See  28  Cent.  Dig.  Insurance. 
g   1987. 

34a,  The  courts  will  not  Interfere 
with  the  Internal  policy  of  a  fraternal 
benefit  aa  social  ion,  whether  incorpor- 
ated or  not,  and  will  not  decide  ques- 
tions relating  to  the  discipline  of  Its 
members,  but  will  leave  the  association 
freo  to  carry  out  any  lawful  purpose 
In  accordance  with  its  rules,  unlesa 
some  valuable  or'property  right  Is  In- 
volved. In  which  case  It  will  entertain 
Jurisdiction  and  afford  relief. — Lona 
Star  Lodge  No.  1. 9 3 6.  Knights  aod 
Ladles   of   Honor   v.   Cole.    131   S.   W. 
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Limitatioiu. — An  action  on  a  certificate  is  subject  to  the  four 
years  statute  of  Umitations  when  Hot  brought  within  that  time.**^ 

Parties.^ — -The  rule  ia  that  a  voluntary  unincorporated  fraternal 
life  association  may  be  sued  without  making  all  its  members  par- 
ties.'*' A  divorced  husband  is  not  a  necessary  or.  indispenssble 
party  in  a  suit  on  a  certificate  of  the  wife,  though  issued  in  favor 
of  such  husband.'*'  It  was  held  not  error  in  failing  to  make  the 
original  beneficiary  a  party  where  the  plaintiff  claimed,  through 
him  by  assignment  of  the  heirs,  it  appearing  that  he  was  dead."" 

Venae— Statutory  Bepilatioiia.— Suits  against  life  and  accident 
insurance  companies  or  associations  may  be  commenced  in  the 
county  in  which  the  persons  insured,  or  any  of  them,  resided  at  the 
time  of  such  death  or  injury.  (Art.  1830  (29),  Rev.  St.  1914;  also 
Art.  2308  (12),  Rev.  St.  1914.) 

Defenses. — The  fact  that  there  were  not  sufficient  members  to 
pay  the  amonut  named  and  the  endowment  fund  was  not  sufficient 
are  matters  of  defense  on  an  assessment  policy,  promising  to  pay 
a  certain  amount  for  each  member  of  the  order,  not  exceeding  a 
specified  amount.'"  It  is  no  defense  to  a  policy  that  it  was  de- 
livered to  the  insured  while  he  was  sick,  where  the  policy  provides 
that  the  company  shall  not  be  liable  if  it  is  delivered  to  him  while 
not  in  good  health,  where  the  sickness  was  of  a  trivial  character, 
although  he  never  recovered.'"  Neither  is  it  a  defense  that  the- 
beneficiaries'  names  were  inserted  by  the  agent  after  the  death  of 
the  insured  where  they  were  omitted  by  the  fault  of  the  insurer 
at  the  time  the  policy  was  issued.*'*     It  was  held  that  the  entry 

I   as    OcU.    Mf .  ly  named  &■  »  benefldary,  sjid  through 

whom   she  claimed   by  aaBlgnment  by 

hla  helre.  a  iwrty,  held  not  error  where 

347    An  action  on  a  fraternal  bene-  It   appeared   that   he  was   dead. — Mod- 

nt    certlUcate    broug-ht    In    1914,    while  ern  Woodmen  of  America  T.  Yanowsky. 

the  court  found  that  the  member  died  18T  S.  W.   TM. 

after    September    T,    1902.    and    before 

December   SI.   IflOB,  held  barred  by  the  aOB— DtfauM. 

four-year  statute  of  limitations. — Su-  361.  In  an  action  on  an  assessment 
preme  LodRe  of  Pathfinder  v.  Johnson,  policy,  promising  to  pay  a  certain  sum 
IflS  S.  W.  1010,  for  each  member  Of  the  order,  not  ex- 
ceedtnfc  a  speclfled  amount,  the  fact 
SU— Varttes.  (■••  M  Osst.  Uc.  m.  that  there  was  not  sufficient  members 
•aramos,  {  1W4.)  to  pay  the  amount  named,  and  that 
34S.  Where  defendant  issued  a  ben-  the  endowment  fund  was  not  aufficleni 
eflt  cerllflcate  Insuring  the  life  of  de-  to  pay  the  policy,  are  matters  of  de- 
ceased In  favor  of  her  husband,  and  fenae. — International  Order  of  Twelve 
they  were  divorced,  he  was  not  a  nee-  Knights  and  Daughters  of  Tabor  v. 
eaaarv  or  IndlBpensable  parly  In  a  suit  Boswell,  IS  S.  W.  IIOS. 
by  her  children  on  the  certlflcate.-^  35S.  By  the  constitution  of  a  bene- 
Unlted  Benevolent  Asa'n  of  Texas  v.  flclal  association,  death  beneflts  were 
I^wson,  ISA  S,  W.  T13,  payable  only  If  the  member  at  his 
848.  Under  Acts  Slst  I^es.  Znd.  Ex.  death  was  In  good  nnanclal  etandlnii'; 
SesB.  ch.  23,  and  Acts  SDtb  Iieg-.  ch.  and  II  was  declared  that  on  a  certain 
128,  a  voluntary  unincorporated  fra-  day  In  each  year  all  members  of  the 
ternal  life  association  may  be  sued  assoclHtion  should  Join  In  a  Labor  Dav 
without  maltlns  all  Its  members  par-  parade,  and  that  each  member  falling 
ties, — Home  Benefit  Ass'n  No.  S  of  to  do  so  should  bo  flned  12.60.  No  pro- 
Coleman  County  v.  Wester,  148  S.  W.  vision  was  made  by  which  a  member 
1022.  See  IS  Cent.  Dig,  Insurance,  I  might  Justify  his  absence,  but  the 
1934.  management  assumed  the  right  to  re- 
■  "  lit  such  line  If  the  member  was  111 
r  absent   from   the   city.      Held,   that ' 
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of  a  fine  for  cot  taking  part,  in  a  ceremony  enjoined  by  the  con- 
stitution wae  no  defense  to  an  action  on  a  certificate  where  the 
member  was  shown  to  have  been  too  ill  to  attend  and  there  was 
no,  trial.*" 

Prooeu  and  Appearance. — It  has  been  held  that  the  special  mode 
for  service  of  citation  on  fraternal  beneficiary  associations  pre- 
scribed by  the  legislature  is  not  exclusive  of  the  ordinary  mode 
prescribed  by  the  general  law.""  The  special  mode  referred  to  is 
the  service  on  the  commissioner  of  insurance  and  banking,  who 
holds  a  power  of  attorney  from  the  company  to  accept  service. 
{Art.  4844,  Rev.  St.  1914.)  The  president  of  a  subordinate  lodge 
is  regarded  as  a  local  agent,  on  whom  service  may  be  had,  under 
the  statute  authorizing  citations  on  local  agents  of  foreign  asso- 
ciations.'" 


where  a  member  failed  to  attend  a 
Iiabor  Day  parade,  and  the  Becretary 
of  the  aMOclatlon.  without  authority 
under  the  constitution  or  by-laws,  en- 
tered a  fine  aKalnel  him  for  IZ.GO,  there 
having  been  no  trial  as  to  the  reason 
of  hli  abaeace.  and  It  apearsd  that  be 
waa  actually  too  III  to  attend,  and 
might  have  been  eicuaed  upon  a  hear- 
ing, the  entry  of  the  Ana  was  no  de- 
fense to  an  action  on  the  certificate. 
— Sore  wm  en's  Benevolent  Aas'n  v. 
O'Donohoe,  SO  8.  W.  S83. 

303.  It  Is  no  defense  to  a  poller 
that  the  benadclarles'  names  were  In- 
serted by  the  Insurer's  asent  after  tbe 
death  of  assured,  where  they  were 
omitted  by  the  fault  of  the  Insurer  at 
the  time  the  policy  waa  Issued.^In- 
ternatlonal  Order  of  Twelve  KnlghtB 
and  Daughten  of  Tabor  v.  Boswell,  4B 
8.  W.  1108. 

at*.  Wliere  Insured  Is  sick  on  the 
day  on  which  he  receives  his  life  pol- 
icy, which  provides  that  the  company 
shall  not  be  liable  If  be  Is  not  In  good 
health  when  he  receives  his  policy, 
but  Buch  sickness  I»  of  a  trivial  char- 
acter, and  does  not  affect  the  rlsh.  It 
la  not  a  defense  to  the  policy,  though 
ha  never  recovers  from  the  slcknass. — 
Woodmen  of  the  World  v.  Locklln,  87 
S.  W.  S31,  28  Tex.  Civ.  App.  4gB. 


SOB.  The  president  of  a  subordinate 
lodge  Of  a  beneflclary  association  or- 
ganized under  the  authority  of  the 
supreme  lodge,  having  the  power  to 
decide  all  questions  of  law  and  order. 
BuSJect  to  the  approval  of  the  presi- 
dent of  the  supreme  lodge,  and  to  ap- 
prove every  claim  before  payment  Is 
made,  and  the  members  of  the  sub- 
ordinate lodge  having  the  power  to 
admit  m embers  in  accordance  with  the 
laws  of  the  association,  Is  a  local 
agent    of    the    association,    within    the 


statute  authorizing  the  service  of  cita- 
tions on  local  agents  of  foreign  asso- 
ciatlons. — Bankers  Union  of  the  Worlfl 
V.   Nabors.   81   8,   W.   91,   36  Tex.  Civ. 

8B«-  Acts  81st  I>eg.  (Ist  Ex.  Seai.) 
c  88,  I  19,  prescribing  a  mode  for 
service  of  citation  on  fraternal  ben- 
efl clary  associations.  Is  not  exclusive 
of  the  ordinary  mode  prescribed  by 
general  law. — Modem  Woodmen  of 
America  v.  Metcalfe.  1B4  8.  W.  Ml. 
Bee  18  Cent.  Dig  Insurance,   I   19S5. 

(■••  n  owt.  Dir.  iB- 

H   ISW-IMB.) 

357.  Where  the  petition  in  an  M- 
tion  on  a  certincate  Issued  by  a  fra- 
ternal organization  alleged  that  de- 
cedent was  a  member  of  a  subordinate 
temple.  It  was  "error  to  introduce  In 
evidence  the  nuanclal  card  of  another 
temple. — International  Order  of  Twelve 
Knights  &  Daughters  of  Tabor  v.  Wil- 
son, 161  B.  W.  ISO.  IS  Cent,  Dig  In- 
surance,  19   19SC-1998. 

ass.  In  an  action  on  a  benefit  oer 
tincate,  there  was  no  variance  between 
the  petition  setting  up  the  legal  effect 
of  the  certificate  and  alleging  a  posi- 
tive obligation  and  the  certificate  con- 
taining conditions  and  provisos  on 
which  liability  was  made  to  depend; 
It  being  defendant's  duty.  If  It  relied 
on  any  of  the  matters  In  the  provisos 
to  defeat  recovery,  to  plead  the  same. 
— Modern  Order  of  Praetorians  v.  Tay- 
lor, 117  8.  W.  2flO.  See  28  Cent.  Dig. 
Insurance,  tl   19SG-1B98. 

3S9.  If  delivery  of  a  benefit  certifi- 
cate was  not  essential  to  the  comple- 
tion of  the  contract,  a  plea  In  an  ac- 
Uon  on  the  certificate  that  such  de- 
livery was  delayed  by  the  negligence 
of  defendant  tendered  an  Immaterial 
issue,  and  should  have  been  stricken 
out  on  exception. — Modern  Woodmen 
of   America  v.    Owens,    lao    S.    W.    BEB. 
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Pleading  of  Insiured. — It  is  not  necessary  to  allege  that  the  writ- 
ten policy  sued  on  was  based  upon  a  sufBcient  consideratioa."* 
Where  there  was  an  administration  of  the  original  beneficiary,  who 
was  dead,  and  the  plaintiff  claimed  under  him,  the  petition  must 
allege  such  administration.**'  The  petition  must  show  the  plain- 
tiff's legal  right  to  sue,'*'  and  this  question  may  be  raised  by  gen- 
eral demurrer. "°  Where  delivery  of  certificate  is  not  essential  to 
the  completion  of  the  contract,  a  plea  that  the  delivery  was  de- 
layed by  the  negligence  of  the  defendant  will  be  stricken  out  on 
exception.***  Allegations  that  the  representations  of  insured,  which 
were  made  express  warranties,  were  made  m  good  faith,  is  the 
belief  that  they  were  true,  were  surplusage,  as  such  matters  could 
be  proven  under  the  general  allegation  that  insured  complied  with 
the  terms  of  the -contract.'** 

Pleadinfi^  of  Insurer. — Where  an  answer  sets  out  representations 
in  the  application,  which  shows  they  are  warranties  and  alleges 
their  falsity,  and  that  insured  knew  they  were  false,  it  is  a  snflS- 
eient  allegation  that  the  representations  were  warranties  to  require 
an  instruction  that  the  falsity  of  such  representations,  though 
made  through  mistake  and  in  good  faith,  is  sufficient  to  defeat  a 
recovery  on  the  policy.'"'  The  insurer  cannot  prove  a  by-law, 
passed  after  the  issuance  of  the  certificate,  changing  the  contract, 
to  defeat  recoverj',  not  having  pleaded  it.*"  An  allegation  in  the 
answer  that  the  member  committed  suicide,-  whereby  the  certificate 

SM.    Under  Rev.  St.  1911,  art  TOSS.  SOMk    In  on   action   on   a  poUcy   of 

providing  that  written  cantraiots  atiall  benedt  Insurance,  where  plalntlS  bene- 

Import  conslderallon,   and  article  IBOfl,  flclary  alleg-ed  spectflcally  the  duty  of 

concerning-    the     Impeachmeot    of     the  defendant    to    notify    deceaBBd    of    aus- 

conslderatlon  of  a  written  Instrument.  penalon.    It  was   not  Dece8BB.ry   for   de- 

tn  an  action  on  a  written  policy,  It  was  fendant   to  allege   notice    before   Intro- 

not   ncceHBary  for  the   plalntllTB   to  al-  duclng     evidence     that     all     delinquent 

lexe  In  their  pleadings  that  the  written  members   were   duly   notified. — Cole   ". 

contract  sued  upon  was  baaed  upon  a  Knights   of   Maccabees   of  the   World, 

sufficient  consideration.— Hoyal  Neigh-  188  S.  W.  6S9. 
bors  of  America  v.   Heard.   18G   B.   W. 
882. 

3<n.     In  action  on  policy,  failure  of 

petition    to   allege   any  administration  caused   while   plaintiff   was   being   tn- 

of  plaintiff's  deceased  father,  the  orlg-  Itlated,    an    allegation     that    he    waa 

Inal  beneHclary  under  whom  she  claim-  tripped    by    one    of    the    officers    and 

ed.    held    error    of    law    apparent    upon  agents    of    the    organization    la    broad 

the  face  of  the  record  and  tundamen-  enough    to   cover  tripping   by   a  sword 

tal. — Modern   Woodmen    of  America   v.  or  saber  of  any  other  kind  of  JrlPpinK. 

Yanowalcy.    187  S.  W.   728.  — Grand     Temple     and     Tabernacle    of 

388.     The  want  of  allegatlODH  In  pe-  Knighta    and    Daughters    of    Tabor    v. 

titlon  to  recover  on  policy  that  no  ad-  Johnson,  13E  8.  W.  173. 

ministration   of   plalnlifTB   father,   the  au.     In  en  action  on  a  benefit  cer- 

orlginal  benenclary,   was  pending,  and  tlflcate,  a  supplemental   petition  alleg- 

that  none  was  necessary,  could  proper-  Irg    that    representations    of    Insured, 

ly  be  raised  upon  a  general  demurrer.  which   were  made  express   warranties, 

— Id.  were  made  In  good  faith.  In  the  belief 

SSa.     Petition  not  showing  plaintiff's  that  they  were  true,   were  at   best  un- 

legal  right  to  sue  for  interest  of  her  neceaaary,     since     the     matter     whlcb 

deceased   father,   one   of   two   original  could    be    legally    proven    thereunder 

separate     beneflclarles,     did     not     give  could  have  been  proven  under  the  g«n- 

trlal   court   Jurisdiction    to   adjudicate  eral  allegation  of  the  petition  that  the 

Interest    of    deceased    beneficiary .   and  Insured   complied    with    the    terms    of 

Judgment    dlspoalng   of   such    Interest  the     contract. — Modern     Woodmen     of 

was   fundamental    error. — Id.  America  v,  Owens,   130  S.  W.   gES.    i 
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became  void,  is  put  in  issue  perforce  the  statute,  Dotwithstanding 
a  mere  implied  admission  of  the  reply,'"  Where  the  plaintiff  beue- 
ficiary  alleges  the  duty  of  the  insurer  to  notify  the  deceased  of 
suspension  it  is  not  necessary  for  the  insurer  to  allege  same  before 
introducing  evidence  that  all  delinquent  members  were  notified.*** 

Interpleader. — ^Where  the  insurer  paid  the  proceeds  of  the  cer- 
tificate into  court  atid  required  the  claimants  to  interplead,  it  is 
entitled  to  reimbursement  for  attorney's  fees."'  An  answer  admit- 
ting liability  and  stating  that  defendant  had  no  personal  interest 
in  fund  is  a  sufficient  bill  of  interpleader,""'  "'"' 

Issues,  Proof  and  Varianoe. — There  is  no  variance  between  the 
petition  setting  up  the  legal  effect  of  the  certificate  and  alleging  a 
positive  obligation  and  the  certificate  containing  conditions  and 
provisions  on  which  liability  was  made  to  depend.^'*  It  is  the  in- 
surer's duty,  if  it  relies  on  such  provisos  to  defeat  recovery,  to 
plead  the  same."*  Also,  where  the  defendant  pleads  certain  con- 
ditions in  the  certificate,  the  plaintiff  cannot  prove  a  waiver  of 
such  provisions  without  pleading  the  facts  showing  such  waiver."' 
It  has  been  held  that  there  is  no  variance  between  an  allegation  that 
on  a  certain  day  the  insured  became  a  member  of  S.  lodge  of  in- 
surer and  he  was  in  good  standing  in  the  order  when  he  died,  and 


-366.  Under  Rev.  St.  ISSE.  Art.  1191. 
deelariDK  "  unnecaseary  for  plaintiff 
to  deny  any  special  matter  of  defense, 
but  that  It  shall  be  regarded  as  de- 
nied unless  expressly  admitted,  the 
aUegatlon  ot  the  answer  In  an  action 
for  a  death  benefit  that  the  member 
committed  suicide,  whereby  the  bene- 
fit certlfleate  became  void,  is  put  In 
Issue  perforce  the  statute,  notwlth- 
atandlnK  a  mere  Implied  admission  of 
the  reply.— Brown  v.  United  Moderns. 
87   8,  W.   867. 

aen.  Defendant,  In  an  action  ajtalnst 
a  beneficial  aasoclatlon  on  a  certificate, 
may  not  prove  a  by-law.  passed  after 
Issuance  of  the  certificate,  changing 
the  contract,  to  defeat  recovery;  nnt 
having:  pleaded  it.— Supreme  Council. 
American  Legion  of  Honor  v.  Storey, 
76   S.  W.   »01. 

908.  Where  the  answer  of  a  life  sb- 
aoclatlon  In  an  action  on  b  certificate 
sets  out  representations  made  by  the 
Insured  In  the  application,  which 
BhoWB  that  they  are  warranties,  and 
alleges  their  falsity,  and  that  insured 
knew  that  they  were  false,  it  IB  a  suf- 
ficient allegation  that  the  representa- 
tions were  warranties  tn  make  it  er- 
ror to  refuse  an  Instruction  that  the 
falsity  of  such  repreaenlatlons,  though 
made  through  mistake,  and  In  good 
faith,  is  sutftdent  to  defeat  s  recovery 
on  the  policy.— National  Fraternity  v. 
Karnes.  60   S,  W.   576. 

set.  A  fraternal  Insurer,  which  paid 
the  proceeds  of  a  certlfleate  Into  court 
and    required    the   claimants   to   Inter- 


'.  Grand   Lodge  K.   P.. 


Into  court  and  asked  that  c 
termlne  the  owner,  held  not  entitled 
to  attorney's  fees  for  the  filing  of  a 
bill  of  Interpleader  In  the  circuit  court. 
—Id. 

370a.  In  an  action  on  a  policy  of  in- 
surance, an  answer  admitting  liability 
and  stating  that  defendant  had  no 
personal  Interest  In  fund,  etc.,  held,  a 
sumclent  bni  of  Interpleader,  making 
It  duty  of  court  to  require  other  claim- 
ant to  answer. — Qrand  Lodge,  Colored 
K.  P,  of  Texas,  v.  Cleo  Lodge  No.  2M, 
Colored  K,  F.,  189  S.  W.  784. 

370b,  In  an  Insurance  case  upon  fil- 
ing of  a  bill  of  interpleader  by  de- 
fendant, only  Issue  raised  was  whether 
alleged  claimant  be  required  to  Inter- 
plead with  plaintiff  for  fund. — Orand 
Lodge.  Colored  K.  P.  of  Texas,  v,  Cleo 
Lodge  No.  ZZ2,  Colored  K.  P.,  1«>  8. 
W^.  764. 

I«raM,  rroot  hUI  TulaBoa. 

371.  Where  defendant.  In  an  action 
on  a  certlfleate  Issued  by  It,  Insuring 
plaintiff  against  bodily  Injuries,  pleads 
provisions  In  the  rertlficatc,  plaintiff 
cannot  prove  a  waiver  of  such  provi- 
sions without  pleading  the  facts  show- 
ing such  waiver. — United  Benev.  Hoc 
V.  Shepherd.  66  3,  W.  577. 
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proof  that  insured  was  a  member  of  B.  lodge  when  he  died.'"  Where 
the  petition  alleged  that  decedent  wae  a  member  of  a  subordinate 
temple  it  was  error  to  introduce  in  evidence  the  financial  card  of 
another  temple."' 

Pretnunption  and  Burden  ot  Proof — In  Gteneral. — The  members  of 
an  association  are  conclusively  presumed  to  have  notice  of  the  by- 
laws."* 

(A)  As  to  Insnrer  Bomg  a  Fraternal  Benefit  Aaaooiation. — In 
order  to  receive  the  benefit  of  the  laws  governing  fraternal  benefit 
associations  the  burden  is  on  the  insurer  to  plead  and  prove  that 
it  ^ot  only  possesses  the  essential  statutory  qualifications  of  such 
an  association  but  also  that  it  tias  been  admitted  to  do  business  in 
the  state  as  such  an  association."*  However,  the  burden  of  showing 
that  such  an  association  is  withdrawn  from  the  protection  of  the 
article  of  the  statute  governing  the  same  by  a  failure  to  make  the 
required  statement  to  the  insurance  department  is  on  the  bene- 
ficiary suing  on  the  certificate.*"  '" 

(B)  As  to  forfeiture. — The  insurer,  whose  constitution  provided 
for  a  forfeiture  on  delinquency  and  notice  thereof  has  the  burden 
of  proving  the  forfeiture  and  the  notice  necessary  to  effect  same.'" 
The  beneficiary  has  the  burden  of  proving  that  the  certificate,  sub- 
ject to  forfeiture  for  non-payment  of  dues  was  in  force  at  the 
death  of  the  member.'*'  Where  the  insured  had  suffered  a  for- 
feiture the  burden  was  on  the  beneficiarj'  to  show  that  some  one 
during  insured's  life  time  took  such  action  as  under  the  constitu- 
tion and  laws  of  the  association  avoided  the  forfeiture.'" 

(C)  As  to  Stiicide. — No  presumption  of  suicide  can  be  indulged 
in;  the  presumption,  it  any,  being  against  the  forfeiture  of  the 
certificate.  The  insurer  has  the  burden  of  establishing  that  the 
insured  intentionally  took  his  own  life,  where  the  certificate  stipu- 
lates that  it  shall  be  void  if  the  member  dies  by  self-destruc- 
tion.'" "" 

(D)  As  to  Violation  of  Law. — The  insurer  has  the  burden  of 

379.     There   Is   no   variance   between  took  such  kctlon  as  under  the  constltii- 

an    Blles^tlon    that    on    a   certain    dar  tlon  and  lawn  of  the  asBoclatlon  avotd- 

Iraured  became  a  member  of  S,  Lodtte  ed    the    fortelture.    In    order    to    entitle 

of  Insurer,  a  fraternal  order,  and  that  plaltitlff   to   recover.     Judgment   108    S. 

he  was   In   KOOd   atandlnR  In   the  order  W.   49Z.  reversed. — Brotherhood  of  Ry. 

when   he  died,   and   oroof   that   insured  '""                              "' 
wan   a    member   of   B.    Ijodire   when   he 
died.— Supreme      Lodfre,      Knlzhls      of 
Honof,  V.  Rampy.  45  S.  W.   42S. 

817 — »Tld«nBi     »w»amiitl<w>  ana  Bvr- 

dan  «f  Proof.     (•••  OS  OMt.  Mg.  Xn-  by  self-dea  true  tlon,  sane  or  Insane,  has 

■nraso*,  f{  IMS-aOOB.)  the    burden    of    establlahlnR    that    the 

member  Intentionally  took  his  life  and 

373.     Where   Insured   had   auftered   h  no  presumption   of  suicide   can   be  In- 

forfellure  of  his  benefit  certificate,  and  dulped  In:  the  presumpllon,  If  any.  be- 

had  not   been   reinstated   In   defendant  init  asalnst  a  forfeiture  of  the  certlfl- 

assoclatlon     prior    to     hln     death,     the  cato.     —Grand    Fratprnlly    v.    Melton. 

burden    was   on    the    beneficiary,   claltn-  1)1    S,   W.   9GI.   reverdi'd    (1909)    117   S. 

Inff  under  such  c«rtlflcate.  to  show  that  W.  7l«l.  102  Tex.  399.     See  ZS  Cpnt.  Dig- 

some   one   dtlrlnic   Insured's   life    time  Insurance,  II'  1999-S')0T,  i 


Tex.  B97.      Sec  2S  Cen 

t.  Die.  Inauiinee, 

11    18S9-3002. 

374.     A    fraternal 

Insurance   society 

Isaulng-  a  certificate  i 

itlpulatlnfr  that  It 

shall  be   void  It   the 

member  shall  die 
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proving  that  the  insured  was  the  aggressor  in  a  difficulty  in  which 
he  lost  his  life,  where  the  policy  provides  that  it  should  be  void 
if  the  insured  should  die  in  consequence  of  the  violation  of  the 
law.*" 

(E)  As  to  Validly  of  Change  of  Beneftdary.— Persons  attack- 
ing the  validity  of  a  change  of  beneficiary  on  the  ground  of  mental 
capacity  of  thp  insured  have  the  burden  of  proof.'" 

(7)  As  to  Delay  in  Delivery  of  Oertifiimte. — ^It  devolves  on  par- 
ties asserting  delay  in  the  delivery  of  a  certificate  to  prove  it,"' 

(Q)  As  to  SnzviTorBhip, — ^Where  the  insured  and  beneficiary 
perish  in  the  same  disaster,  the  burden  is  on  the  representatives  of 
the  beneficiary  to  prove  that  suA  beneficiary  survived  the  in- 
sured.'*' 

(H)  Ax  to  PreBtunption  o£  Death. — Under  the  statute  the  pre- 
sumption of  death  arises  on  proof  of  absence  of  the  person  from 


37B.  A  forelfrn  corporation  sued  tor 
failure  to  pay  a  deatli  beneflt  certifi- 
cate iBBUed  by  it.  In  order  to  receive 
the  beneflt  ot  the  laws  and  rules  of 
conatructlon  pertaining-  to  death  ben- 
efit certlflcatea  iaaued  by  fraternal 
beneflt  aMOclatlon  must  plead  and 
prove  not  only  that  It  poaaeBaei  the 
essential  quallfl cations  of  such  an  as- 
aoclatlon  as  prescribed  by  Rev.  St.  Mo. 
1898,  I  1408  Ann.  SL  IBOB,  <p.  1111), 
but  also  that  It  has  been  admitted  to 
do  buHlneas  In  Jhe  state  a.s  such  an 
association,  as  provided  by  section 
1410  (page  1113),  and  where,  Ihougb 
It  may  be  a  fraternal  benefit  assocA- 
tlon  aa  defined  by  section  I4DS.  It  doea 
not  appear  that  It  has  been  admitted 
to  do  business  In  the  state  as  provided 
by  section  1410,  the  contract  cannot  be 
considered  otherwise  than  one  of  reg- 
ular Insurance  as  to  which  under  the 
express  provisions  of  section  7898 
(page  STGO)  that  suicide  of  the  Insur- 
ed Is  no  defense. — Ixiyal  Americans  of 
the  Republic  v.  McClanahan.  199  8.  W. 
BTS.  See  28  Cent.  Dig.  Insurance,  II 
1999-lOOT. 

370.  Persons  attacking  the  validity 
of  a  change  of  benefldary  In  a  policy 
Of  Insurance  on  the  ground  of  mental 
Incapacity  of  Insured  have  the  burden 
of  proof.— Haaard  v.  Western  Com- 
mercial Travelers'  AsB'n,  IIG  6.  W. 
826. 

BVT.  If  delay  of  a  beneficiary  asso- 
ciation In  delivery  of  a  benefit  certlfl- 
cate  was  of  any  avail  to  the  benefici- 
ary, It  devolved  on  the  party  asserting 
the  delay  to  prove  It. — Modern  Wood- 
men of  America  v.  Owens.  130  S.  W. 
8ES.  See  2S  Cent.  Dig.  Insurance.  )1 
1999-2002. 

B7a  Insurer  held  to  have  the  bur- 
den of  proving  that  Insured  was  the 
aggressor  In  the  dlRlculty  In  which  he 
lost  his  life,  as  regards  the  condition 
ot  the  policy  that  It  should  be  void  If 
Insured   should   die   In   consequence  of 


the  violation  or  attempted  violation  of 
the  laws. — Sovereign  Camp  W.  O,  W. 
V.  Jackson,  138  S.  W.  HIT.  28  Cent. 
Dig.  Insurance,   |l  1999-2001. 

an.  The  burden  of  showing  that  « 
mutual  relief  asaoelstlon,  excepted  by 
Rev.  St.  189S,  Art.  S09G,  from  the  op- 
eration of  the  general  Inaurance  laws, 
provided  that  Its  principal  offlcer  shall 
make  an  annual  statement  to  the  In- 
aurance department,  etc..  la  withdrawn 
from  the  protection  of  the  article  by  a 
failure  to  make  such  statement,  is  on 
a  beneficiary  suing  on  a  certiflcate. 
Judgment,  Supreme  Council  A.  L.  H. 
V,  Story.  TB  S.  W.  901,  modlfled.— Su- 
preme Council  A.  L.  H.  V.  Story,  78  8. 
W.   I,  97  Tei.  2S4. 

380.  Where  a  benefit  certificate  ex- 
empted the  association  from  Ila.blllty 
far  death  by  suicide,  and  In  an  action 
on  the  certificate  It  appeared  that  the 
memtter  came  to  his  death  by  a  gun- 
shot while  alone  in  his  room,  the  bur- 
den was  on  the  association  to  show 
suicide. — Sovereign  Camp  of  Woodmen 
of  The  World  v.  Boehme,  97  S.  W.  847. 
28    Cent.   Dig.   Insurance,    II    18S9-2007. 

331,  Where  a  benefit  certificate,  Is- 
sued by  a  beneficial  association,  pay- 
able to  the  wife  of  the  Insured,  pro- 
vides that  In  case  of  the  death  of  the 
designated  benefldary  before  that  of 
the  insured  the  beneflt.  In  the  absence 
of  a  new  designation,  shall  be  paid  to 
the  Insured's  relatives  in  a  certain  or- 
der, the  relatives  are  entitled  to  the 
benefit,  as  against  the  representatives 
of  the  benefldary,  where  the  benefld- 
ary and  the  Insured  perish  In  the  same 
r,  and  there  Is  no  proof  that  the 


sneflcii 


jrvlvor 


her 


tatlves  having  the  burden  of  prov- 
ing that  she  survived  the  Insured. — 
Male  a  v.  Sovereign  Camp  Woodmen  of 
the  World,  70  S.  W.  108, 

38B,  The  burden  was  on  a  party 
suing  on  a  benefit  insurance  certlOCBte, 
claiming  to  be  entitled  to  the  penalty 
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his  home  for  seven  years  without  showing  that  he  has  not  been 
beard  from  during  that  time.'*'  However,  this  pregumptioo  may 
be  destroyed  by  proof  of  his  existence  within  that  time.'"  The 
presumption  is  not  bmited  to  an  absence  for  a  ctpace  of  seven  years 
but  on  proper  evidence  death  before  the  expiration  of  Biich  time 
may  be  inferred.""  Where  insured  left  home  stating  that  he  would 
be  back  that  night  or  the  next  day  the  presumption  was  raised 
that  he  had  died  at  some  time  within  seven  years  after  his  disap- 
pearance.'" Evidence  of  character,  habits,  domestic  relations,  etc., 
making  the  abandonment  of  home  and  family  improbable  may  be 
sufficient  to  raise  presumption  of  death,  or  from  which  the  death 
of  one  absent  and  unheard  of  may  be  inferred  without  regard  to 
the  duration  of  such  absence."" 

AdmlBsibility  of  Evidence — (A)  As  to  Payment  of  Dues. — An 
assessment  may  be  shown  by  parol  where  the  by-laws  do  not  re- 
quire that  it  be  recorded  in  the  minutes.*'"  Evidence  that  other 
members  had  received  notices  of  assessments  mailed  at  the  time 
plaintiff's  notice  was  alleged  to  have  been  mailed  was  inadmissible 
on  the  question  of  whether  plaintiff  had  received  timely  notice."* 
An  affidavit  in  the  proof  of  death  blank  by  the  financier  of  the  local 
lodge  that  the  deceased  was  a  member  in  good  standing  is  admis- 


BDd  attomcy'B  fees  provided  )n  Bayles' 
Ann.  Civ.  St.  1897,  Art.  30T1,  ten  fail- 
ure lo  pay  after  demand,  to  show  fail- 
ure to  (lie  an  annual  report  which,  un- 
der article  3090.  would  except  mutual 
relief  aaaoclatlons  from  liability  there- 
for.— Qrand  Lodge  F.  Jt  A.  Maaona  of 
Texas  V.  Uoore,  Hi  S,  W.  302.  See 
18  Cent.   Die.   Insurance,   II   19SB-200:. 

MS.  Insurer  whose  constitution  pro- 
vided tor  a  forfeiture  of  a  member'a 
poncy  on  delinquency  and  notice  there- 
of held  to  have  the  tnirden  of  proving 
a  forfeiture,  and  the  notice  necessary 
to  effect  a  forfeiture. — Haywood  v. 
Grand  U>dKe  of  Tacae.  K.  P.,  188  S. 
"W,  1194.  See  28  Cent.  Dig,  Insurance, 
II    1999-Z002. 

984.  Hembera  of  a  fraternal  bene- 
flclary  society  are  conclusively  pre- 
sumed to  have  notice  of  the  by-laws 
Of  the  order. — McWilll&ms  v.  Modem 
Woodmen  of  America,  14]  B,  W,  1141, 

SBB.  A  beneficiary  suing  on  a  fra- 
ternal benent  certlflcale  has  the  bur- 
den of  proving  that  the  certificate  eub- 
]ecl  to  forfeiture  for  non-payment  of 
dues  was  In  force  at  the  death  of  the 
member. — Supreme  Lodge  of  Fatbflnder 
T-  Johnson,  1«8  S.  W.  1010. 

380.  Under  Itev.  Civ.  St.  1911.  Art. 
tT07.  the  presumption  of  death  arises 
on  proof  ot  absence  of  a  person  from 
his  home  for  seven  years  without 
showing  that  he  has  not  been  heard 
from  during  that  time  but  may  be 
destroyed  by  proof  of  his  existence 
within  that  time. — Sovereign  Camp 
Woodmen  of  the  World  v.  Ruedrleh, 
16B  8.  W.  170. 


887.  In  an  action  on  a  benefit  Insur- 
ance certificate,  evidence  that  Insured 
left  home  stating  that  he  would  be 
back  that  night  or  the  next  day  held 
''  — ■—  t,  presumption  that  he  had 
ome  time  within  seven  years 
disappearance    under   .Rev- 


died  at  s 
after  his 
Civ,  St.  1911,  Art   6707. 

888.     Where  the 
a    mutual    benellt 
to   < 


-Id. 


ity    1 


reratlng  members,  the  burdei 
obJectlnR  member  to  show  that  tlia 
ofllcers  acts  were  unsustalaable, — 
Supreme  ruling  of  the  Fraternal  My- 
stic Circle  v,  fh-lCBOn,  ISl  8.  W.  92. 
Reversed  146  S.  W.  180. 

8»,  The  law  or  rule  of  evidence 
embodied  In  Rev.  St.  1911,  Art,  6707, 
that  death  Is  presumed  at  the  end  of 
seven  years  unexplained  -absence  does 
not  limit  such  presumption  to  an  ab- 
sence for  a  apace  of  seven  years,  but 
on  proper  evidence  death  before  the 
expiration  of  such  time  may  be  In- 
ferred.— Sovereign  Camp  W,  O,  W.  v. 
Robinson,  187  S,  W,  215,  See  28  Cent. 
Dig.    Insurance,    I    1833, 

380.  E>vldence  of  character,  habits, 
domestic  relations,  etc.,  malting  the 
abandonment  of  home  and  family  Im- 
probable may  be  aufllclent  to  raise 
presumption  of  death,  or  from  which 
the  death  of  one  absent  and  unheard 
of  may  be  Inferred  without  regard  to 
the  duration  of  such  absence. — Sovep- 
elgn  Camp  W.  O.  W.  v.  Robinson,  IS? 
B.  W.  215.  See  28  Cent.  Dig.  Insur- 
ance, .1    1833. 


.^Ic 


604 


FRATERNAL   BENEFIT   INSURANCE 


aibie  as  tending  to  show  timely  payment  (rf  all  dues.""  A  wife 
was  held  a  competent  witness,  after  the  death  of  ber  husband,  to 
testify  as  to  conversations  with  him  referring  to  -payment  of  big 
dues.'"*  Proofs  of  loss  including  an  affidavit  of  defendant's  finance 
keeper  that  certain  assessments  were  paid  at  a  certain  time  were 
admissible.'"'  Statements  of  a  husband  who  had  joined  his  wife 
in  a  suit  on  a  benefit  certificate,  on  a  former  trial  as  to  payment 
of  dnea,  were  held  admissible  as  the  husband  was  so  far  the  rep- 
resentative of  the  wife  that  the  jury  might  consider  his  state- 
ments, which  had  been  changed  in  the  last  trial,  as  admissions 
against  her  interest.'"  Such  statements  should  not  be  limited  to 
impeachiug  purposes  alone.'"  An  insurer's  denial  under  oath  of 
the  date  and  contents  of  a  receipt  for  dues,  the  authority  of  the 
officer  executing  same  having  been  questioned,  does  not  affect  its 
admissibility.'"  *"'    Under  the  statute,  evidence  that  the  deceased 

made  In  November.  190S.  Held,  thkt 
Q,  waa  go  far  the  representative  of 
hiB  wife  that  the  Jury  might  conslfler 
hlB  BtateraentB  on  the  former  trial  as 
admlsalona  ag-alnsC  her  interest,  so 
that  the  court  erred  In  limiting-  the 
stenofirapher's  evidence  to  its  Im- 
peach! nit  purpoae.—Knlghtn  of  Modern 
MaccabeBH   v.    OIUIb.    12S    S.    W.    33S. 

3»B.  Wliere  an  action  on  a  benefit 
certlflcate  depended  on  an  Issue  aa  to 
the  payment  of  asaeflament  No.  134  on 
or  before  October  SO,  1908,  proofs  of 
loss  Including  an  aOldavlC  by  defend- 
ant's finance  keeper  of  the  tent  to 
which  decedent  belonged  that  aaseSH- 
ments  Nos.  134  and  13E  were  paid  oti 
November  1,  1906.  were  admissible. 
thouch  not  concluBtve  on  such  Ibbuc,— 
Knights  of  Modern  HMccabees  v.  Oll- 
11b,   IZB   S.  W.  3SS. 

*a».  A  letter  from  a  neitro  fratern- 
al organisation,  written  after  the  death 
of  a  member,  notltylnsr  the  beneflclary 
of  her  expluBlon,  Held  Inadmlsalble 
on  the  Issue  as  to  whether  Insured 
was  a.  member  In  good  standing  at  Ills 
death. — International  Order  of  Twelve 
Knights  A  Ladles  of  Tabor  v.  Wilson. 
161  S.  W.  320.  See  SS  Cent.  Dig.  In- 
.nce.    il    2008.S00B;    11    Cent.    Dig. 


0*ut.  Dlf.  n>iin>niM,  }}  B003.MOO.> 
S91,     In  an  action  on  a  mutual  ben- 
efit   association    certlfloate,    defendant 
claimed   a  forfeiture  therefc      *~  ~' 


of  dut 


mth. 


Plaintiff"  pleaded  a  receipt,  algned  By 
the  financier  of  the  local  lodge  of 
which  deceaaed  was  a  member,  showing 
payment  of  such  dues  befor 
ter'B     death.      Defendant's    p 


receipt. 


icutlon  of  the 
denied  the  authority  of 
!  It  after  the 
member's  death.  Held,  that  defend- 
ant's denial  under  oath  of  the  date 
and  contents  of  .the  receipt  did  not 
afreet  Its  admissibility 
United  Modernf 
377. 


Pistole.    86    S. 


.._  _..  .  action  on  a  benefit  cer- 
tificate Issued  to  plaintiffs  husband, 
tn  which  she  was  named  as  beneficiary, 
so  that  upon  his  death  In  good  stand- 
ins  she  became  at  once  entitled  to 
moneys  due,  she  was  a  competent  wlt- 

hlm  referring  to  payment  of  his  dues. 
—Grand  Lodge.  F.  &  A.  M.  of  Texas 
V.  Dlllard,  1«2  3,  W.    1173. 

an.     Under   a    general    denial    In    an 


for 


njurles 


been  received  by  a  fall  during  plaln- 
tirrs  Initiation,  defendant  might  show 
the  plalntltTs  Injury  was  In  fact  caus- 
ed by  the  willful  act  of  a  stranger,  or 
by  a  spirit  of  malice,— Grand  Temple 
and  Tabernacle  In  State  of  Texas  of 
Knights  and  Daughters  of  Interna- 
tional Order  of  Twelve  v.  Johnson,  IBS 
8.  W.  B32. 

aM,  Q.  having  Joined  his  wife  In  a 
suit  on  a  benefit  certificate,  testified 
that  he  paid  an  assessment  on  dece- 
dent's cerllfioale  on  the  first  Monday 
of  October.  1906.  Defendant  there- 
upon showed  by  the  stenographer  who 
took  0,'b  testimony  on  a  former  trial 
that  he  then  testified  the  payment  was 


Coro 


a  SB. 


a»7.  In  an  action  upon  a  benefit 
certificate,  defended  on  the  ground  Chat 
the  Insured  falsely  stated  in  her  appli- 
cation that  she  had  never  had  malaria, 
evidence  that  Insured  completely  re- 
covered from  the  attack  within  a  few 
days  was  admissible  upon  Che  Issue 
whether  the  false  statement  was  ma- 
terial to  the  risk, — Modem  Brother- 
hood of  America  v.  Jordan.  167  S.  W. 
794. 

3M,  Evidence  that  answers  of  an 
assured  made  to  the  soliciting  agent 
of  a  fraternal  insurance  association, 
who  was  also  Its  medical  examiner, 
were  truthful,  though  mlstated  by  the 
examiner  In   the   application,   was  «d- 
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had  stated  that  he  did  not  want  to  keep  up  his  inHurance,  is  ad- 
mlBsible  against  the  beneficiary.**** 

(B)  Ab  to  Health  of  Applicant  or  Member. — Evidence  of  state- 
ments by  inauFcd  to  the  order's  medical  examiner  is  admissible."^ 
It  bas  been  held  that  witnesses  may  state  from  their  personal 
knowledge  that  applicant  was  anable  to  speak  above  a  whisper, 
was  emaciated  and  that  her  father  stated  she  had  consumption.*'" 
A  witness  may  state  that  in  his  opinion  the  insured  recovered  in  a 
few  days  from  a  disease  which  the  insurer  had  shown  contradicted 
the  statement  in  the  application,  such  witness  stating  the  facts  upon 
whicb  the  opinion  was  based.*"  "'  "'  Evidence  that  the  defend- 
ant order  had  the  reputation  of  taking  anybody,  whether  in  good 
health  or  not,  is  competent,  where  the  plaintiff  and  insured  allege 
that  they  had  been  led  to  believe  that  the  condition  of  insured's 
health  was  immaterial. *"'  On  the  question  of  whether  insured  had 
consulted  a  physician  within  a  certain  length  of  time  and  one 
physician  whom  he  had  consulted  within  that  time  with  reference 
to  granulated  eyelids,  testified  that  such  affection  was  a  mere  in- 
flammatory condition  of  the  eyelids,  the  evidence  of  another  phy- 
sician that  granulated  eyelids  was  not  a  condition  of  health,  but  a 
mere   local   inflammation,   was  admissible.'"'     The   evidence   of   a 


lotice  t 


the    order 


iDlBslble  to  show 
Of  the  facta  sb  ttiey 
Bured  not  having  had  any  notice,  bo 
far  as  appears,  of  any  restrictions  on 
the  a«enfB  authority,— Order  of  Co- 
lumbus of  Baltimore  City,  Md.  v.  Fu- 
qua,   GO    3.  W.    10:0. 

39Sa.  Under  Vernon's  Sayles'  Ann. 
Civ.  St.  I»14.  Art,  4g3S.  evidence  that 
deceased,  when  asked  by  witness  to 
pay  his  July  assessment,  said  that  he 
would  not  keep  U  up,  or  did  not  want 
to  keep  It  up,  held  admissible  against 
the  beneflclary. — Cole  v.  Knights  of 
Maccabees  of  the  World,  IBS  8,  W.  BSS. 


I  life 


«00.     In  E 


rieflt   c 


tlflCBle    Issued    by    a    fraternal    Insur- 


latlor 


tvlden 


I    de- 


clAratlons  by  one  of  the  partk 
was  present  when  Insured  was  killed, 
made  Immediately  after  the  kllllns. 
held  admisstble  as  part  of  the  res 
gestae. — Sovereiirn  Camp  Woodmen  of 
the  World  v.   Bailey,    Ifli   8.   W,    183. 

401.  Where  Insured  statad  that  ha 
had  not  been  consulted  or  advised  by 
any  physician  regarding  his  health 
within  live  years  prior  to  his  applica- 
tion for  Insurance,  and  a  physician 
whom  he  had  consulted  within  that 
time  with  reference  to  granulated  eye- 
lids testlHed  that  such  affection  waa 
a  mere  Inflammatory  condition  of  the 
eyelids,  etc.,  evidence  of  another  phy- 
sician that  granulated  eyelids  waa  not 
a  condition  of  health,  but  a  mere  local 
Inflammation,  was  admissible. — Brock 
V.  United  Moderns,  81  8.  W.  3*0,  3* 
Tei.  Civ.  App,   12. 

408.     In  an  action  to  recover  insur- 


ance  against  a  fraternal  1 
Insurance  company.  In  which  plalntlfF 
alleged  that  he  end  the  Ina tired  had 
been  led  to  believe  that  the  condition 
of  the  Insured's  health  at  the  time  of 
application  for  insurance  was  imma- 
terial, evidence  ttiat  the  defendant  or- 
der tiad  the  reputation  of  taking  any- 
body, whether  In  good  health  or  not. 
was  competent, — Home  Circle  80c.  No. 
2  V.  Shelton,  8G  S.  W.  320. 

400.  Where  a  party  had  signed  an 
Instrument  reciting  that  on  a  particu- 
lar day  he  received  a  stated  sum  of 
money  from  a  certain  person,  hts  de- 
nial  under   oath   of   the   fact   that   he 

ed  It  on  the  day  stated.  Is  not  a  plea 
1  est  factum,  and  cannot  affect 
lestlon  of  the  admiSBlblllty  of 
receipt        In        evidence.— United 


aoce  order  In  the  die  charge  of  olBcial 
duties,  la  admissible  on  behalf  of  the 
beneHciary. — Supreme  Lodge,  Knights 
of  Honor  v.  Raropy,   ib  B.  W.  U3. 


Wber 


fra- 


port  of  insured's  death  made  by  cer- 
tain ofncers  of  the  order,  to  show  in- 
sured's standing  In  the  order,  the  in- 
surer cannot  claim  that  a  written  state- 
ment of  the  physician  who  attended 
Insured  In  his  last  sickness  is  admiss- 
ible as  a  part  of  such  reporL — Supreme 
Lodge,  Knights  of  Honor,  v,  Bampy. 
45  8.  W.  423.  ,|^^ 
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beneficiary  who  ia  unable  to  read,  that  tie  did  not  know  that  cer- 
tain statements  as  to  the  applicant's  health  were  in  the  applica- 
tion is  admissible  over  the  objection  that  the  application  spoke  for 
itself."*  The  evidence  of  a  member's  husband  that  up  to  the  time 
of  her  last  illness  the  insured  did  all  her  own  house  work  is  ad- 
missible as  bearing  oa  her  health  at  the  time  she  was  reinstated."* 
It  was  not  admissible  to  show  that  about  one-fourth  of  American 
women  have  abdominal  trouble  where  the  issue  was  as  to  whether 
insured  died  of  the  same  trouble."' 

(0)  As  to  BepreBentationB  of  Agent. — Where  the  facts  do  not 
show  any  limitation  on  the  power  of  an  agent,  his  representations 
and  statements  made  at  the  tim*  a  contract  of  insurance  is  en- 
tered into  are  admissible  in  an  action  on  the  contract."" 

(D)  As  to  HiBstatements  of  Examiner.— Evidence  that  the  an- 
swers made  to  the  agent  of  insured  were  truthful,  though  mis- 
stated in  the  application,  was  admissible  to  show  notice  of  the 
facts  as  they  existed,  the  insured  having  had  no  notice  of  any 
restrictions  on  the  agent's  authority.**' 


Ue.  Where  th«  by-lkwa  of  »  ben* 
eflclal  association  do  not  require  tliat 
an  aaaeBBTiunt  be  recorded  in  the 
minutes,  the  fact  that  an  aiaesament 
was  made  may  be  ah  own  by  parol. — 
Supreme  Council  American  Legion  of 
Honor  V.  Landers,  6T  8.  W.  S07,  3S  Tei. 
Civ.  App.  63E. 

407.  Where,  In  an  action  upon  B 
benefit  certlflc&te.  the  defenses  bein^ 
that  insured  In  her  application  falsely 
stated  that  she  had  never  had  s  certain 
disease,  defendant  had  Introduced  a 
physician  showlngr  that  he  had  treated 
her  for  the  disease,  it  was  proper  to 
permit  plaintiff  to  show  on  cross-ex- 
amination that  she  completely  recov- 
ered from  the  disease  In  a  few  days. — 
Modern  Brotherhood  of  America  v. 
Jordan,    J«7    S.   VT.    7S<. 

MB.)  Where  the  facta  do  not  show 
any  limitation  on  the  power  of  an 
agent,  his  representation  and  state- 
ments made  at  the  time  a  contract  of 
Insurance  la  entered  Into  are  admlss- 
Ible  In  an  action  on  the  contract.— 
Home  Forum  Ben,  Order  of  Illinois  v. 
Jones,  48  8.  W.  219.  20  Tex.  Civ.  App. 
68. 

409.  In  an  action  on  a  benerlt  cer- 
tincate.  evidence  by  the  benetlclary  that 
he  wsiB  unable  to  read,  that  the  agent 
tailed  to  disclose  certain  statements 
In  the  application  as  to  the  applicant's 
health  or  the  family  physician,  and 
that  he  did  not  ascertain  the  state- 
ments were  In  the  application  until 
after  the  applicant's  death.  Is  admiss- 
ible, under  similar  allegations,  over  ob- 
jection that  the  application  spoke  for 
Itself  and  was  not  denied. — Home  Cir- 
cle Boc.  No.  1  v.  Shelton,  SI  S.  W.  SI, 

410.  In  an  action  on  a  benefit  cer- 
ttflcate,     witnesses     may     state     from 


their  personal  knowledge  that  appli- 
cant was  unable  to  apeak  above  a 
whisper,  was  emaciated,  and  that  her 
father  stated  she  had  conaumptldn. — 
Home  Circle  Soc.  No.  1  v.  Shelton,  81 
8.  W.   84. 

411.  Where,  In  an  action  upon  a 
benent  certificate,  defendant  hod  shown 
that  Insured  had  had  an  attack  of  ma- 
laria, contradicting  her  statement  to 
the  contrary  in  her  application,  plaln- 
tltl,  her  husband,  was  properly  per- 
mitted to  testify  that,  in  his  opinion, 
she  recovered  in  a  few  days:  he  stat- 
ing the  facta  upon  which  the  opinion 
was  based. — Modern  Brotherhood  of 
America  v.   Jordan,   181  S.  W.  TBI. 

4U.  In  an  action  on  a  fraternal  In 
iuronce  certificate,  evidence  of  state- 
ments made  by  Insured  to  the  order's 
medical  examiner  held  admissible. — 
National  Council  of  the  Knights  md 
Ladles  of  Security  v.  Sealey,  162  8,  W. 
4BG. 

413.  In  an  action  on  a  benefit  cer- 
tificate. In  which  the  Issue  was  as  to 
whether  female  Insured  died  of  an  ab- 
dominal disease  evidence  that  about 
26  per  cent,  of  the  women  of  the 
United  States  have  trouble  down  In  the 
adbomlnal  front  held  Inadmlssable. — 
Modern  Brotherhood  of  America  v. 
Chandler.  148  S.  W.  B2C,  See  28  Cent. 
Dig.  Insurance,  I  2003;  11  Cent.  Dig. 
Coroners,   (  28. 

414.  In  an  action  on  a  mutual  ben- 
eflt  certificate,  evidence  of  Insured' s 
husband  that  up  to  the  time  of  her 
last  Illness  Insured  did  all  her  houae- 
hold  work  held  adraiaalble  a*  bearing 
on  the  health  of  deceased  at  the  time 
she  was  reinstated  as  a  member,  and 
before  she  was  taken  alck. — Id. 
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(B)  As  to  ExpnlBion. — A  letter  written  after  the  death  of  a 
member,  notifying  the  beneficiary  of  the  expulsion  of  such  mem- 
ber, was  inadmissible  on  the  issue  as  to  whether  insured  was  a 
member  in  good  standing  at  his  death.'^ 

(P)  Bes  0«itae. — Declarations  by  one  of  the  parties  present 
when  insured  was  killed,  made  immediately  after. the  killing,  were 
admisBible.*"" 

(0)  Report  of  Death. — A  report  concerning  insured's  standing 
at  the  time  of  his  death,  made  to  the  supreme  lodge  in  the  dis- 
charge of  official  duties,  is  admissible  on  behalf  of  the  beneficiary."* 
But  the  insurer  cannot  introduce  a  written  statement  of  the  phy- 
sician who  attended  insured  in  his  last  sickness  as  a  part  of  such 
report."*  "^ 

(H)  Ag  to  Condition  <^  Aasociation. — Evidence  of  the  member- 
ship and  financial  condition  of  the  order  is  admissible  to  show  that 
one  assessment,  this  being  the  limit  of  a  single  recovery,  was  suflB- 
cient  to  raise  the  amount  called  for  by  the  certificate/^' 

(1)  Ab  to  Pleading. — Admissions  in  the  insurer's  answer  are 
admissible  but  open  to  explanation  as  well  as  contradiction."" 

Weight  and  Snfflcieney  of  Evidence— (A)  To  Show  Sniclde. — 
Suicide  of  insured,  as  a  defense,  must  be  established  by  a  prepond- 
erance of  the  evidence,"'  *'"  ""  "'  "' 


41B.  Wliere  th«  question  was  whoth- 
er  Insured  had  received  timely  notice  of 
asHeBsmente.  evidence  that  other  mem- 
bers had  received  notices  mailed  at 
the  time  cUlntirs  notice  was  allesed 
to  have  been  mailed  held  Inadmtsa- 
Ible. — State  Division,  Lone  Star  Ins. 
Union.  V.  BlBBSenffame,  1(2  S.  VT.  «. 
See   28   CenL   Dlff.   Insurance.  I    1003. 

410.  Where.  In  an  action  on  a  mu- 
tual beneflt  association  certiflcate.  de- 
fendant claimed  a  forfeiture  thereof 
for  nonpayment  of  dues  for  a  certain 
month,  and  the  flnancle.r  of  the  local 
lodKe  of  which  deceased  was  a  member 
— such  officer  being  authorized  to  re- 
ceive payments  of  dues— testifies  that 
an  entry  made  by  him  on  the  receipt 
book  of  the  lod^e.  showlnn  timely  pay- 
ment of  such  dues,  nas  false,  an  af- 
fidavit made  by  such  oIHcer  on  a  print- 
ed blank  furnished  by  defendant,  and 
in  the  msjiner  required  by  it.  for  the 
purpose  of  (urnlshine'  proof  of  death, 
and  statins  that  at  the  time  of  his 
death  deceased  was  a  member  tn  good 
BtandlnK  of  such  lodge,  is  admissible 
as  tending  to  show  timely  payment  of 
all  dues,  though  defendant's  answer 
admitted  that  proper  death  proof  had 
been  made. — United  Moderns  v.  Pistole. 
«S   S.  W.  877. 

41T.  In  an  action  on  a  mutual  ben- 
efit certificate,  which  provides  that  its 
payments  will  be  based  on  one  assess- 
ment on  the  entire  beneficiary  member- 
■hip  of  the  order,  the  full  amount  so 
paid  not  to  exceed  the  amount  of  one 


aaaeaament,  evidence  of  the  member- 
ship and  financial  condition  of  the  or- 
der was  admissible  to  show  that  one 
assessment  was  suSlcieDt  to  raise  the 
amount  called  for  by  the  certlflcate. — 
Sovereign  Camp,  Woodmen  of  the 
World,  V.  Carrlngton,  BO  B.  W.  Ml. 

41?a.  In  an  action  for  fraternal  in- 
surance, defendant's  original  answer 
containing  admissions  of  relevant  is- 
sues, held  admissible,  but  open  to  ex- 
planation or  contradiction  like  other 
sdmlBslons. — Carr  v.  Grand  Lodge. 
United  Brothers  of  Friendship  of  Tex- 
as.  189  8.  W.  (10. 

— Wslylit  BBd  KvMoIauiy, 


41S.  In  an  action  on  a  mutual  t>en- 
ef)t  certificate  void  If  the  member  oom- 
mitted  suicide,  evidence  held  to  Justify 
a  verdict  that  the  member  did  not 
commit  suicide. — Grand  Fraternity  v. 
Melton,  111  S.  W.  SAT,  reversed  <1»09) 
117  8.  W.  T88,  102  Tex.  Sfl».  See  28 
Cent.   Dig.   Insurance,   ii   ZOOS.  2007. 

419.  Evidence  tn  an  action  for  dam- 
ages for  failure  and  refusal  to  pay  a 
death  beneflt  certificate  held  to  show 
that  Insured  committed  suicide. — Loy- 
al Americans  of  the  Republic  v.  Mc- 
Clanahan.  109  B.  W.  ST3.  See  28  Cent. 
Dig.  Insurance.  11  2008,  200T, 

400.  Evidence  held  not  only  to  raiae 
an  Issue  for  the  Jury,  hut  to  establlah 
to  a  moral  certainty  that  insured  Shot 
himself  with  Intent  to  destroy  bis  llfvln 
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<B)  To  Show  Violation  of  Law. — A  judgment  is  warranted 
against  an  insurer  who  does  not  show  that  insured  met  his  death 
in  consequence  of  a  violation  or  attempted  violation  of  law,  where 
the  policy  contains  a  stipulation  for  non-liability  in  such  a  case.*** 
This  defense  must  also  be  shown  by  a  preponderance  of  the  evi- 
dence,*'* *" 

(0)  To  Show  Knowledge  of  Insurer  as  to  Habits  of  Insured. — 
A  sovereign  camp  will  be  presumed  ignorant  of  false  statements 
of  a  member  as  to  habits  of  temperance  where  after  being  advised 
of  such  member's  intemperance  took  steps  immediately  to  ascertaii) 
its  truth,  only  to  learn  that  the  report  was  untrue.*^*  And  even 
where  one  of  the  committee  knew  of  the  applicant's  habits  but  did 
not  know  of  his  false  statement.'" 


InrilctlnK  the  wound  from  which  he 
died.  Judgment,  111  S.  W.  987  revers- 
ed.— Grand    Fraternity   v.    Melton.    IJT 

S.  W.  T8S,  102  Tex.  39B.  See  !S  Cent. 
Dig.   Inaurance,  {{   IBEB.   1707-1728. 

491.  In  an  action  on  a  beneficiary 
certificate  provldlnR  that  there  should 
be.no  recovery  If  Insured  died  In  con- 
aequence  o(  violation  or  attempted  vio- 
lation of  law,  evidence  held  to  warrant 
Judgment  against  the  Insurer  not  ah  ow- 
ing that  Instirad  bo  met  his  death. — 
Sovereign    Camp   W.    O.    W.    v.    Bailey, 


.   107. 


ictlon 


dead.— Knights     of     the    Maccabe 

the  world  v.  Parsone,   179  S.  W. 

It  Is  not  necessary  that  the  ev 

conclusively    shows    the    death    i 


the  association,  he  was  acting  outside 
of  his  principal's  bualness.  for  pur- 
poses of  his  own.  BO  that  the  associa- 
tion IB  not  liable. — Orand  Temple  and 
Tabernacle,  etc.,  v.  Johnson,  136  S. 
W.  17S. 

4H.  A  finding  that  the  sovereign 
cMnp  of  a  benefit  order  was  Ignorant 
of  false  statements  of  a  member  as  to 
habits  of  temperance,  made  In  an  ap- 
plication for  membership  In  a  sub- 
ordinate camp.  Is  supported  by  the  ev- 
idence, though,  after  the  application 
was  made,  a  co-member  of  the  sub- 
ordinate   camp    advised    the    sovereign 


that 


LICh 


mber 


drinking,  where  the 
dlately  wrote  the  clerlt  of  the  sub- 
ordinate camp  In  reference  thereto, 
and  he  replied  that  the  report  was  un- 
true.— Brown  v.  Sovereign  Camp, 
Woodmen  of  the  World,  <9  8,  W,  SS3. 
30  Tel.  Civ.  App.  373. 

tn.    A   finding   on    a   special    Isaue, 
that  there  was  no  evidence  that  a  ben- 


efit order  knew  that  a  atatement  In  a 
member's  application  bb  to  his  use  of 
intoxicants  was  false,  Is  supported  by 
the  evidence,  though  one  of  the  com- 
mittee appointed  to  report  on  his  ap- 
plication knew   thAt  the  applicant  was 


:    did    1 


■    of 


elgn  Camp,  W^oodmen  of  the  World.  49 
a.  W.   893.   20  Tejt.  Civ.  App.  373. 

4ata.  In  an  action  on  a  policy  of 
tratemat  ben  ell  t  insurance,  where  it 
was  undisputed  that  no  certificate  had 
been  issued  naming  plalnUR  benefici- 
ary, evidence  held  Insiitficlent  to  sup- 
port a  finding  that  plaintiff  was  named 
as  beneficiary  In  obligation  when  de- 
ceased loined  the  lodge. — Carr  v.  Qrand 
Lodge  United  Brothers  of  Friendship 
of  Texas,    189   S.   W.   610. 

490.  For  eight  years  an  Intimacy 
existed  between  deceased  and  benefici- 
aries under  a  certldcate  on  decedent'a 
life,  during  which  time  deceased  Uved 
with  such  beneficiaries,  who  nursed 
him  when  slch.  Decedent  gave  them 
provisions,  clothing,  etc.,  more  than 
sufficient  to  pay  his  board;  and,  during 
the  four  years  preceding  his  death,  de- 
ceased, though  he  lived  In  another 
state,  sent  such  beneficiaries  money 
amounting  to  1300.  Held  sufllclent  to 
support  a  finding  that'  the  beneRciarles 
were  dependent  on  deceased,  within 
the  terms  of  the  certlflcate,  and  there- 
fore entitled  to  recover  thereon. — 
Qrand  I^dge  A.  O.  IT.  W.  of  Texas  v. 
Bollman,  63  8.  W.  823,  22  Tex.  Civ. 
App.    106. 

497.  Evidence  In  an  action  on  a  fra- 
ternal benefit  certificate  held  to  show 
that  Insured  was  engaged  in  perform- 
ing duties  Incident  to  the  sale  of  Intox- 
icating liquors  when  he  died. — Uodern 
Woodmen  of  America  v.  Lynch.  HI  S. 
W.   1066.      See  28  Cent.  Dig.   I 


488.  Evidence  In  an  action  on  an 
Insurance  policy  held  to  show  that  the 
Insured  acted  in  good  faith  In  answer- 
ing a  Question. —Supreme  Lodge  of  the 
Fraternal    Brotherhood    v.    Jonos,    14) 


FRATERNAL   BENEFIT  INSURANCE 


609 


(D)  To  Show  Death  of  Innired. — It  is  not  necessary  that  the 
evidence  conclusively  shows  the  death  of  insured."*  *** 

(E)  To  Show  Non-Payment  erf  Dues. — Non-payment  of  assess- 
ments and  dues  must  be  affirmatively  proved  by  the  fraternal  so- 
ciety by  clear  and  satisfactory  evidence/*'  "'  **'  *"  "'  '"     An 


4n.  Evidence  In  an  action  on  a  ben- 
efit certificate  field  to  sustain  a  flndlnK 
that  tfie  insured  did  not  die  of  a  con- 
cealed disease. — -Id. 

430.  Evidence,  In  an  action  on  a 
mutual  benefit  certificate,  held  to  sus- 
tain a  flndlnK  that  Insured  was  not  at- 
fected  with  lung  disease  or  tubercU' 
losis.  and  had  not  changed  his  resi- 
dence for  hlB  health.— KnlglitB  of  Mac- 
cabees of  the  World  V.  Hunter,  H3  9. 
W.  3B»,  67  Tei.  Civ.  App.   IIB. 

431.  In  an  action  on  an  Insurancfl 
policy,  evidence  held  to  sustain  a  find- 
ing that  Insured  did  not  commit  sui- 
cide.—Knights  of  Maccabees  of  the 
World  V.  Johnaon.   US   3.  W.  718. 

438.  Evidence  held  Insumdent  to 
show  that  member  of  benefit  Insurance 
society  was  not  suspended  for  non- 
payment of  assessments  at  the  time 
of  his  death. — Knishts  of  the  Modern 
Maccabees  v.  Glllis.  114  S.  W.  T!S. 

433.  Evidence.  In  an  action  on  a 
benent  certlflcate,  defended  on  the 
ground  that  Insured  died  In  conse- 
quence of  his  violation  of  law.  held 
sufllclent  to  show  that  Insured  was 
killed  because  of  an  assault  made  by 
him  In  violation  of  a  penal  statute.— 
Woodmen  of  the  World  v.  Kipp,  H7 
S.  W.   318. 

tt4.  An  entry  made  on  the  receipt 
book  of  a  subordinate  lodge  of  a  mu- 
1    by   the  proper 


r  of  B 


lodse,  ■. 


luthor 


seive  payments  of  dues, 
Itig  payment  to  him  of  monthly  dues 
on  a  certain  date,  may  be  taken  as 
true  by  the  Jury,  though  such  ofTlcer 
testifies  that  the  entry  was  false,  and 
that  the  payment  wao  not  in  fact  made 
on  that  date.— United  Moderns  v.  Pis- 
tole. 88  S.  W.   377. 

43S.  Evidence  held  not  to  ahow  that 
a  false  statement  m^de  by  Insured  In 
her  application  that  she  had  never  had 
malaria  waa  material  to  the  risk. — 
Modern  Brotherhood  of  America  V. 
Jordan,  187  S.  W.   794. 

438.  Where,  in  an  action  on  B  bene- 
at  certlflcate  stipulatlnK  Chat  the  an- 
swers Of  the  applicant  were  warranted 
to  be  true  and  that  If  they  were  not 
the  certificate  should  be  avoided,  it 
appeared  that  the  applicant  stated  that 
he  had  never  changed  his  residence  on 
account  of  his  health,  that  he  had 
never  been  afnicted  with  habitual 
cough,  or  consumption,  or  with  a  dis- 
ease of  the  lunRS,  etc..  and  (be  undis- 
puted evidence  showed  that  he  had 
changed  hta  rasldenee  for  his  health 
and  that  he  was  suffering  from  tuber- 
culosis of  the  bowels  and  lungs  prior 
42— Ini. 


to  the  making  of  the  application.  It 
was  error  to  refuse'  to  direct  the  Jury 
to  flnd  that  his  answers  wer^  false,  so 
that  the  certlflcate  was  void.— Knights 
of  Maccabees  of  the  World  v.  Hunter, 
182  8.  VF.  llfl,  gee  28  Cent.  Dl^  In- 
surance, ft  2004,  2D07. 

437.  Evidence,  in  an  action  on  a  Ufa 
certlflcate.  conditioned  to  be  void  It 
Insured  died  In  consequence  of  the  vio- 
lation, or  attempted  violation,  of  the 
law.  held  to  authorize  a  finding  that 
K.  waa  the  aRsreseor  In  the  fight  la 
which  Insured  was  killed.— Woodmen 
of  the  World  v,  McCosUn,  128  B.  W. 
894. 

43a  Evidence  held  to  Justify  a  llnd- 
Ing  that  a  member  of  a  fraternal  in- 
surance order  had  not  defaulted  in  tha 
payment  of  dues  for  apecIHed  monthB, 
-Grand  Fraternity  v.  Mulkey,  130  S. 
W.   242. 

43>.  In  an  action  on  a  mutual  ben- 
efit certlflcate,  evidence  held  to  aus- 
taln  a  flndlng  that  Insured's  death  was 
not  by  suicide. — Grand  Fraternity  v. 
Qreen,  181  S.  W.  442. 

440t  A  flndlng  that  a  member  of  a 
fraternal  Insurance  association  died 
before  a  designated  date  held  author- 
lied  by  the  evldenoe.^Supreme  Lodge 
of  Pathfinder  v.  Johnson.  KB  8.  W. 
1010. 

441.  In  an  action  on  a  policy,  de- 
fended on  the  ground  of  default  in  the 
payment  of  dues,  evidence  held  to 
show  that  the  plaintiff  was  dependlns: 
on  a  local  officer  to  pay  the  dties.  and 
not  upon  the  custom  to  Bend  written 
notices  of  duen.— Bennett  v.  Soverelgtl 
Camp.  Woodmen  of  the  World,   16S  8, 

448.  Evidence,  in  an  action  on  a  pol- 
icy, held  to  warrant  a  nndlnK  bf  tlie 
court,  notwithstanding  a  flndlng  of  the 
jury,  that  the  local  camp  never  In  ef- 
fect undertook  to  carry  Insured,  but 
that  that  was  done  In  his  behalf  as  a 
private  undertaking  of  the  local  ofll- 
eer.— Id. 

443.  In  an  action  on  a  policy,  de- 
fended on  the  ground  of  default  In  as- 
sessments, evidence  held  to  warrant  ■ 
conclusion  that  Insured  by  his  Intem- 
perate habits  was  not  a  proper  sub- 
ject for  relief  in  the  matter  of  carry- 
ing ajck  or  Indigent  members,  and.  In 
view  of  Rev.  St.  IBll,  Art.  4S47,  jiro- 
vldlng  that  no  subordinate  body  or 
officer  may  waive  any  provision  of  the 
constitution  or  laws,  to  Justify  a  re- 
fuBal  to  render  Judgment  for  him,  not- 
withstanding the  findings  of  a  lookl 
custom  to  carry  sick  and  lnlUE«nt 
membsre. — Id. 
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entry  on  a  receipt  book  made  by  the  proper  officer  showing  pay- 
ment of  dues  may  be  taken  as  true  by  the  jury,  though  the  officer 
testifies  it  was  false.*"  Service  of  notice  of  assessment  on  the  mem- 
ber must  be  clearly  shown  to  have  been  made  at  the  proper  time  to 
justify  a  forfeiture.*** 

(P)  Miscellaneotu. — To  show  dependency  of  beneficiary  on  in- 
sured;*" truth  of  answers  in  application;***  **■  **'  to  show  good 
health  of  applicant  at  time  of  receiving  certificate;*"*  to  show  death 
by  tuberculosis  and  change  of  residence;*"  ""  *"  to  show  sale  of 
intoxicating  liquors  by  insured ;'"  to  show  materiality  of  false  state- 
ment to  risk  ;*"  to  show  loss  of  certificate  ;*'*  and  not  to  show  that 
plaintiff  was  named  as  beneficiary  in  obligation  when  the  deceased 
joined  the  lodge.*"* 

Trial— QufiBtiona  for  the  Jury. — The  general  rule  is  that  questions 
of  law  are  for  the  court,  while  questions  of  fact  are  for  the  jury. 

(A)     Payment  of  Dues, — Where  the  evidence  was  conflicting  as 


444.  In  an  action  upon  a,  poUcy  of 
an  order  whose  coriHtllutlon  fixed  the 
Bmount  aacti  memlier  should  oav 
monthly,  held,  on  nndlngs,  that  thi 
BeBsment  claimed  to  be  due  was 
paid,  etc.,  that  the  court.  In  the 
Bence  of  evidence  to  the  contrary. 
Ril^ht  BSBume  that  there  waB 
cessment  due  at  the  death  of  li 
— Id. 

,445.  Proof  that  decedent  had  been 
Attended  by  a  physician  at  a  natural 
childbirth  held  not  to  show  that  her 
-neRatlve  answer  to  a  question,  "Have 
you  consulted  or  been  attended  by  a 
physician  durInK  the  past  Ave  yeaj-s?" 
■was  falae.^Uadlea  of  MaccBbees  of 
the  World  V.  Kendrlck,.l«6  S.  W.  110. 
See   28  Cent.   Di»r.   Insurance,   i    ZOD«. 

446.  Neither  the  by-laws  of  a  bene- 
ficial BSBDclatlon  nor  Its  contracts  pro- 
vided for  any  change  of  beneHclary. 
A  member  chanxed  the  beneficiary  by 
an  Indorsement  on  the  benefit  eertld- 
cate.  and  thereafter  the  original  bene- 
ficiary, her  husband,  sued  on  the  cer- 
tificate. It  appeared  that  there  was  a 
custom  In  the  society  by  which  a  mem- 
ber was  permitted  to  chanue  the  ben- 
eficiary. There  was  no  evidence  that 
the  Insured  knew  of  the  cuatom.  but 
the  original  beneficiary  did  not  testify 
that  he  did  not  know  of  It.     Held,  that 

clent  to   show  that 

.wn   to  Insured  and 

the  association,  and  that  they  con- 
tracted with  reference  to  It,  and  hence 
the  change  was  binding. — Schmitt  v. 
New  Braunfelser  UnterstuetaunKS  Ver- 
eln,   73  9.  W.   58S, 

447.  An     applicant     for    life    Insur 


serloua 
Illness,  local  disease  or  disease  of  the 
lunKB,  pleurisy,  pneumonia,  or  Inflam- 
mation of  the  lungs.  The  evldenc* 
tended  to  show  that  he  was  suffering 


from  tuberculosis,  and  had  had  pleuro- 
pneumonia when  he  made  the  several 
answers.  Physicians  stated  that,  be- 
cause he  died  of  general  tuberculosla. 
they  attributed  his  former  Illness  to 
a  tubercle.  The  applicant  staled  ho 
had  been  treated  for  la  grippe,  and  tho 
physician  who  treated  him  stated  that 
his  lunsa  were  not  attacked  until  Just 
prior  to  his  death.  The  examlnlnR 
physician  examined  him  thoroughly, 
found  him  sound.  The  physicians  did 
not  tell  his  wife  he  had  tuberculosis 
until  after  his  death.  There  was  other 
similar  teatlmony.  Held  Bull  clent  to 
sustain  a  finding  that  deceased's  an- 
swers In  his  application  were  true. — 
Supreme  Ruling  of  the  Fraternal  Mys- 
tic Circle  V.  Crawford.  7B  S.  W.  8*4. 

448.  Evidence.  In  an  action  upon  a 
fraternal  beneficiary  certltlCBte,  held 
sufficient  to  sustain  a  finding  that  no- 
tices of  certain  BaBesBments  were  not 
mailed  at  such  a  time  as  to  Justify  a 
forfeiture  prior  to  the  time  Insured 
actually  tendered  such  aBsfssments. 
three  days  before  her  death. — State 
Division,  Lone  Star  Ina,  Union  v.  Bias- 
sengame,  182  8.  W.  6.  See  28  Cent. 
Dig.  Insurance,   it  2008-2007. 


9  facts  T 


[atlvel 
whether    he    had    had    i 


cflt   ( 


In  a 

irtlficate.  evidence  held  sufllclent 
)w  the  loss  of  the  certificate  and 
intents.- — Sovereign  Camp  Wood- 
if  the  World  v.  Ruedrlch,    1B8   S. 


4«>. 


vldenc 


a  life 


policy,  containing  the 
the  Insurer  should  not  be  liable  If  In- 
sured was  not  In  good  health  when  he 
received  the  policy,  considered,  and 
held  Buincient  to  show  that  Inaured 
was  In  good  health  when  he  received 
the  policy,  so  as  to  sustain  a  judg- 
ment for  plaintiff. — Woodmen  of  the 
Vt'orld  V.  I^cklln.  S7  S.  W.  331,  18  Tex. 
Civ.  App.  486. 
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to  whether  deceased  was  in  arrears  or  had  been  legally  suspended 
the  issue  wag  properly  left  to  the  jury.***  It  was  a  question  of 
fact  for  the  jury  where  the  insured,  after  notice  of  a  by-law 
amountidg  to  a  repudiation  of  the  contract  by  the  company,  paid 
his  premiums,  as  to  whether  he  had  elected  to  treat  the  contract 
as  still  in  force."*  Where  a  husband  had  agreed  with  his  wife 
that  if  she  would  pay  the  dues  the  proceeds  of  the  certificate  should 
be  hers  at  his  death  and  she  did  so,  until  his  sickness  made  the 
payments  inipossible,  it  was  a  question  of  fact  for  the  jury  as  to 
whether  her  inability  to  pay  the  assessmentB  was  due  to  the  neces- 
sary care  of  her  husband."' 

(B)  Bmsrepreseiitatioiul.^A  denial  by  an  applicant  that  he  had 
ever  had  a  certain  disease  was  held  not  as-  a  matter  of  law  a  mis- 
representation under  the  laws  of  the  order.*"  The  materiality  of 
a  misrepresentation  may  depend  on  surrounding  circumstances.*" 
Under  the  old  law  which  made  mutual  benefit  certificates  incontest- 
ible  for  misrepresentation  unless  material  to  the  risk,  the  question 
of  materiality  was  left  to  the  court.'" 


SU — ViUl — Qn««lloiL  for  tlia  Jjarj. 
IB—  as  Orat.  Mr.  mwimnM,  I  aOM.) 
4B1.  A  husband  hold  In  8  B.  mutUB.1 
benellt  certificate  agreed  with  his  wife 
that  If  she  would  pay  the  assessmentB 
the  money  due  on  the  certincate  on  hla 
death  should  belone  to  her.  She  [Uld 
the  assessinents  for  a  time  but  then 
quit  because  from  the  husband's  iU- 
nesB  she  could  not  work  but  had  to 
care  for  him  all  the  time.  The  local 
lOdK^  cald  the  assessments.  Held  that 
the  Issue  of  whether  her  InaMllty  to 
pay  the  sssessments  was  due  to  her 
necessary  care  for  her  husband  and 
that  but  for  her  marital  duty  to  do  ao. 
she  would  have  kept  up  the  payments, 
so  that  as  between  herself  and  hus- 
band she  made  no  default  wo*  for  the 
Jury— -Eatman  v.  Eat  man,  13B  S.  W. 
liOO. 

4BS.  Evidence  held  to  make  a  ques- 
tion for  the  iixTj  whether  Insured  was 
the  aggresBor  In  the  difficulty  In  which 
he  lost  his  life,  an  regards  the  condi- 
tion of  the  life  certincste  that  It 
should  be  void  If  he  should  die  in  con- 
sequence of  the  violation  or  attempt- 
ed violation  of  the  laws. — Sovereign 
Camp  of  W.  O.  W.   v.  Jackson,  138  S. 
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teriallty  depended  on  the  surrounding 
clrcumatances. — Modern  Order  of  prae- 
torians V.  Hollmlg,  lOa  S.  W.  4T4,  judg. 
ment  reversed  on  rehearing,  lOG  S.  W. 
St9.  Bee  28  CenL  Dig.  Insurance,  i 
Z009. 
454.    A   denial   by   an   applicant   tor 


membership  In  a  fraternal  Insurance 
order  that  he  ever  had  inflammatory 
or  acute  rheumatism  held  not  as  a 
matter  of  law  a  misrepresentation  un- 
der the  laws  of  the  order. — National 
Council  of  the  Knights  and  L.adles  of 
Security  v.  Sealey,  1S>  S.  W.  tib.  Bee 
28  Cent.  Dig.  Insurance.  I   2009. 

45S,  Where  laws  of  a  beneficial  as- 
sociation provided  that  relief  should 
be  given  If  the  beneficiary  became  to- 
tally and  permanently  disabled  "to 
perform  or  direct"  any  and  all  kinds 
of  latior  or  business,  the  court  did  riot 
err  In  submitting  the  issue  whether  or 
not  plaintiff  had  become  totally  dis- 
abled "to  perform  and  direct,"  since. 
If  plaintiff  had  become  totally  and 
permanently  disabled  to  t>oth  perform 
and  direct.  It  follows  that  he  was  to- 
tally disabled  to  either  perform  or  di- 
rect any  business.— Supreme  Tent  of 
Knights  of  M&ccabeee  of  the  World 
V.  Cox,  80  a.  W.  »7J. 

46«.  Whether  the  payment  of  pre- 
miums by  a  member  of  a  beneficial  as- 
sociation, after  notice  of  a  by-law 
amountlns  to  a  repudiation  of  the  eon- 
tract  on  the  part  of  the  association, 
showed  an  election  on  the  member's 
part  to  treat  the  contract  as  still  in 
force,  was  a  question  of  fact. — Su- 
preme Council  A.  L.  H.  v.  Batte.  T9  S, 
W,  829.   3*  Tei.  Civ.  App.   4B«. 

457,  Rev.  Civ.  St,  1911.  Art.  48S4, 
making  mutual  benefit  certificates  In- 
contestable for  misrepresentation,  un- 
less material  to  the  risk,  leaves  to  the 
court  the  question  of  materiality.— 
Supreme  Ruling  of  Fraternal  Mystic 
Circle  V.  Hansen,  IBS  8.  W^,  SBl.  See 
2S  Cent.  Dig.  Insurance,  |  ton. 
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(0)  Violation  of  Law. — It  may  be  a  question  for  the  jury 
whether  the  insured  was  the  aggressor  in  the  difficulty  in  which  he 
lost  his  life,  as  regards  the  condition  in  the  certificate  that  the 
certificate  shoulil  be  void  if  he  should  die  in  consequence  of  the 
violation  or  attempted  violation  of  the  law.*"  *"' 

(D)  Oood  Health  of  Lunred  at  Time  oi  Ddivery  of  Policy. — 
Where  the  evidence  is  conflicting  on  this  point  it  should  be  sub- 
mitted to  the  jury,"" 

(E)  Total  Disability.— 'Whether  plaintiff  had  become  totally 
disabled  to  perform  and  direct  any  labor  or  business  was  prop- 
erly submitted  to  the  jury.**' 

(F)  Ocotainty  as  to  Policy. — Where  it  was  a  question  of  fact 
whether  the  policy  in  the  record  was  the  policy  issued,  it  was  for 
the  jury.*"* 

(O)  As  to  Bdnstatsment. — As  to  whether  a  member  signed  the 
regular  form  for  reinstatement  and  delivered  it  to  the  local  lodge 
so  as  to  make  his  reinstatement  binding  was  for  the  jury."" 

Instmctions — (A)  In  Qeaescai. — The  trial  judge  has  discretion 
to  refuse  to  submit  a  case  on  special  issues.*^'  It  has  been  held 
necessary  to  request  a  special  instruction  to  supply  an  alleged 
omission  in  a  charge.***  Submission  of  an  issue  not  supported  by 
the  evidence  is  improper.*"'  In  general  where  the  actual  issuance 
of  a  policy  is  not  controverted  the  court  may  properly  assume  it 
to  be  a  fact.**' 

(B)  As  to  Bordoi  of  Proof. — An  instruction  that  the  burden  of 
proof  is  on  the  defendant  to  show  that  notices  of  assessments  were 
mailed  at  a  partieolar  time  is  not  objectionable  where  there  was 
no  contention  by  the  defendant  that  such  notices  could  have  heen 
mailed  at  any  other  time.'*" 

(0)     As  to  RidM  and  By-Laws.— A  request  that  the  insured's 

4S>.     In  an  action   on  a  Itte  policy,  to   the   ]ury   ot   the   question   whether 

where  It  was  a  question  of  fact  wheth-  Insured  wa«  slclt  on  BUch  day.  though 

er  the  policy  In  the  record  was  the  od«  defendtuita'   evidence   conaldered   alone 

Issued,  the  question  was  for  the  Jury.  would  be  Bufflclent  to  establlBh  the  In- 

— International      Order      of      Twelve  au  red's     sickness. — Woodmen     of     the 

Knights  &  Daughters  of  Tabor  v.  Den-  World  v.  Ixicklln,  87  8.  W^.  SSI,  18  Tei. 

man,  ISO  8.  W.  9S0.      Bee  !S  Cent.  Dig.  Civ.  App.   488. 

Insurance,  it  1E6S.  1792.  401.      In  an  action  BKBlnat  a  mutual 

4SS.  Where  the  evidence  In  an  ac-  benellt  Insurance  association  evidence 
tlon  on  a  benellt  certiflcate  was  can-  on  the  question  whether  Insured  tnet 
ftlctlng  as  to  whether  deceased  was  In  his  death  while  In  violation  of  law 
arrears  or  had  been  legally  suspended  held  sufficient  to  ko  to  the  Jury. — Sov- 
at  the  time  of  his  death,  the  l^sue  was  erelg-n  Camp  Woodmen  of  the  World 
properly  left  to  the  Jury.— Qrand  v.  Bailey,  IBS  S.  W.  S8S.  See  18  Cent, 
Lodge,  F,  A  A.  M.  of  Texas,  v.  Dlllard,  Dig.  Insurance,  I  SOOS. 
]«S  8.  W.  11T3.  -See  28  Cent.  Erts.  In- 
surance, 1  2009.  Mia.     Evidence  held  to  warrant  sub- 

400.  Evidence  that  Insured  was  road  mission  to  Jury  of  Issue  whether  mem- 
overseer  and  was  on  the  road,  attend^  ber  of  fraternal  benefit  association  sls- 
Ing  to  his  duties  on  the  day  on  which  ned  regular  form  for  reinstatement 
he  received  his  policy,  but  that  he  was  and  delivered  It  to  the  local  lodge,  so 
not  very  well,  with  the  teetlmony  of  a  as  to  make  his  reinstatement  binding, 
doctor,  who  prescribed  for  him  on  that  — Orand  Lodge  of  Brotherhood  Of  Rail- 
day  that  he  had  only  an  ordlnarj'  !>"■  ''0"d  Trainmen  v.  Kennedy.  188  8.  W. 
lous  attack,  authorized  the  submission  447. 
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application  together' with  the  constitution,  ch&rter  and  by-laws  of 
the  society  should  be  considered  in  eonneetion  with  the  certificate 
sued  on  was  properly  refused  where  several  provisions  of  the  in- 
surer's charter  and  by-laws  were  read  in  evidence  and  the  prin- 
cipal issues  were  submitted  in  the  main  charge. *''  Where  the  court 
states  the  legal  effect  of  a  contract  of  insurance  and  submits  to 
the  jury  only  issues  of  fact,  a  charge  that  the  contract  is  con- 
tained in  the  policy  and  application,  no  mention  being  made  of 
the  rules  and  by-laws,  is  harmless  error,*'* 

(D)  As  to  ZBt(^>pel  and  Waiver.— Where  it  is  contended  that 
defendant  is  estopped  by  the  knowledge  of  its  agent  from  relying 
on  false  representations  of  insured  in  the  application,  it  is  not 
error  to  refuse  instructions,  based  on  the  theory  that  the  repre- 
sentations were  warranties,  which  exclude  the  issue  of  estoppel, 
since  the  doctrine  of  waiver  applies  to  warranties  as  well  as  mere 
false  representations.*'"  An  instruction  that  if  the  application 
stated  that  the  applicant  was  in  good  health,  and  the  certificate 
was  issued  in  reliance  thereon,  and  the  statement  was  false,  the 
plaintiff  could  not  recover,  was  properly  refused,  as  it  ignored 
the  issue  of  waiver  which  was  in  the  case.*** 

<E)  As  to  Forgery  of  Signatures. — Where  a  charge  with  ref- 
erence to  forgery  of  the  signature  of  one  of  the  officers  of  the 
insurer  left  the  jury  to  determine  what  constituted  forgery,  and 
the  si^atures  of  what  officers  were  requisite  to  the  validity  of 
the  policy,  it  was  properly  refused,*** 

(F)  As  to  Payment  of  Dues. — In  an  action  defended  on  the 
ground  that  the  certificate  was  Void  for  non-payment  of  dues,  a 
charge  that  if  the  member  or  some  one  for  him  did  not  pay  dues 
the  verdict  should  be  for  the  defendant  was  not  open  to  the  ob- 
jection that  it  restricted  the  defense  based  on  non-payment  of 
dues  within  the  time  fixed  by  the  certificate.*^*  It  was  further 
held  that  where  the  defendant,  after  receiving  notice  of  the  death 
of  the  member,  tendered  a  return  of  the  dues  received  for  the 
month  in  which  the  member  died  but  elected  to  retain  the  dues  for 
the  three  preceding  months,  and  the  court  charged  that  the  receipt 
of  payments  by  defendant  and  held  by  it  awaiting  the  forward- 
ing of  health  certificate  was  not  sufficient  to  constitute  a  waiver 
of  the  rules  requiring  a  health  certificate  and  the  payment  of  dues 
within  the  time  prescribed,  a  charge  that  if  the  member  did  not 
*  pay  the  dues  within  the  time  prescribed  as  required  by  the  rules, 
but  paid  the  dues  for  each  of  the  months  after  the  last  day  of 
any  or  all  of  the  months,  and  defendant  accepted  or  retained  the 
same  as  the  dues  of  the  member,  the  verdict  should  be  for  plain- 
tiff, was  not  erroneous  as  authorizing  a  verdict  if  the  dues  were 
paid  after  the  time  required  by  the  rules,  and  were  received  and 
retained  by  defendant  though  it  retained  them  while  awaiting  a 
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health  certificate  and  in  ignorance  of  the  fact  that  they  had  been 
paid  after  the  time  prescribed.'"  In  a  case  where  there  was  evi- 
dence to  justify  a  finding  that  the  condition  requiring  payment  of 
the  first  premium  before  the  taking  eflfect  of  the  policy,  had  been 
waived,  and  that  defendant  was  estopped  to  deny  that  the  certifi- 
cate was  void,  a  requested  charge  that  the  payment  of  such  first 
premium  by  check  was  conditional  only,  was  properly  refused.*^' 
Neither  in  such  case  was  an  instruction  objectionable  that  if  the 
secretary  of  defendant's  local  lodge  agreed  to  accept  the  check  of 
insured's  employer  in  payment  of  ^the  first  premium  of  insured,  and 
gave  a  receipt  for  the  same,  the  jury  should  find  for  plaintiff,  as 
assuming  that  the  acceptance  of  the  check  was  unconditional,"* 
It  was  not  error  for  the  court  to  refuse  to  give  an  instruction 
based  on  the  theory  that  the  insured  was  misled  by  the  company 
into  the  belief  that  the  advance  premium  had  been  remitted  and 
bis  first  payment  applied  as  an  advance  on  the  bi-monthly  calls, 
and  the  company  ought  to  have  known  that  he  so  understood  it, 
where  the  insured  was  repeatedly  notified  as  to  the  true  status  of 
the  matter,'" 

(0)  As  to  Violation  of  Law. — As  a  charge  is  to  be  construed 
as  a  whole,  the  part  requiring  that  insured  shall  have  complied 
with  all  the  conditions  and  requirements  of  his  certificate,  is  a 
sufficient  reference  to  the  defense  that  insured  was  killed  in  a 
violation,  or  attempted  violation  of  law,  which  would  ma'ke  the 
certificate  void ;  the  charge  immediately  thereafter  directing  the 
jury  to  find  for  defendant  if  they  believed  insured  unlawfully  and 
without  justification  and  in  violation  of  law,  made  an  assault  to 
murder  on  another  party  and  that  in  said  diificulty  the  other  party 
shot  insured  while  so  violating  the  law,  and  he  died  from  the 
wounds  so  received,**'  Further,  in  such  a  case  the  plaintiff  was 
entitled  to  a  charge  that  the  burden  was  on  the  defendant  to  prove 
that  the  insured  was  shot  in  a  violation  or  attempted  violation  of 
law  and  such  a  charge  could  not  be  complained  of  as  giving  undne 
prominence  to  the  necessity  of  defendant  making  such  a  show- 
ing by  a  preponderance  of  the  evidence."*  An  instruction  is  proper 
also  that  if  from  the  acts  or  words  of  the  party  who  shot  insured 

n  of  law,  made  an  assault  to 

I,  g  8010.)  murder  on  K.,  and  that  In  said  dllHcut- 
ty  K.  shot  Insured  while  so  violating 

468.    As  a  charge  Is  to  be  construed  the  law,  and  he  died  from  the  wound 

as  a  whole,  the  part  requlrlnc  that  In-  so   received. — Woodmen    of   the    World 

Bured  shall  have  compiled  with  aU  the  v.   McCoslIn.  126  S.  W.  SB4. 
condltlona     and     requirements     of     hts  MS.     The    charg-e    thst.    unless    you 

certificate.   Is   a  aulDclent   reference   to  And   M..   acted   Illegally  In   making  the 

the  defense  that  Insured  was  killed  In  assauU  or  If  you  believe  that  M.  was 

a  violation,  or  attempted  violation,  of  acting   In   his    necessary   self-defense. 

law,  which  would  make  the  certlflcate  etc..  does  not  assume  that  K.  had  done 

void;    the    charge    Immediately    there-  some  act  Indicating  to  M.  that  K.  was 

after  directing  the  Jury  to  And  for  de-  making  an  unlawful  assault  on  him. — 

fendant  if  they   believed   insured,   un-  Woodmen   of   the   World   v.   HcCosUn. 

lawfully  and  without  JustlflcatlOD  and  126  S.  W.  884. 
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a  reasonable  spprehension  of  danger  to  inaured  from  such  other 
party  insured  had  a  right  to  act.*"*  *••  *" 

(H)  Am  to  Good  Health  of  Insured  at  the  Time  of  DeUvery  at 
Polio]''. — An  instruction  must  be  requested  in  the  trial  eourt."" 
The  giving  of  an  instruction,  in  an  action  on  a  life  policy  which 
provides  that  the  insurer  shall  not  be  liable  if  insured  is  not  in 
good  health  when  the  policy  is  delivered,  that  there  may  be  a  re- 
covery if  insured  was  in  good  health  when  the  policy  was  de- 
livered, and  that  good  health  means  that  insured  did  not  have  any 
disease  of  a  serious  nature,  will  not  be  held  erroneous  on  appeal 
because  of  failure  to  define  a  "disease  of  aserious  nature,"  when 
no  request  for  an  instruction  defining  such  term  was  made  in  the 
trial  court.*"     So,  an  instruction  that  the  insured  was  in   good 


I  th&t.  If  from 
the  acts  or  words  of  K.  a  reasonable 
apprehension  of  danger  to  Insured 
from  K.  srose,  Insured  had  a  right 
to  act.  etc.,  does  not  assume  the 
character  of  K.'b  scte  or  words.  tMit 
leaves  them  to  the  Jury,  and  this, 
whatever  mar  be  the  apparent  prepon- 
derance   of    the  evidence. — Id. 

MB.  An  Instruction  tnat  If  the  sec- 
retary of  defendant's  local  lodge 
agreed  to  accept  the  check  of  insured's 
employer  In  payment  of  the  first  Ba- 
se sement  of  Insured,  and  gave  a  re- 
ceipt for  the  same,  the  ]ury  should 
find  for  plaintllT,  was  not  objection- 
able as  aaaumlng  that  the  acceptance 
of  the  check  was  unconditional. — 
Supreme  Lodge  United  Benevolent 
AsB'n  V.   LawBon.    133  S.   W.  307. 

«ae.  The  court  not  having  told  the 
Jury  on  whom  the  burden  of  proof 
rested  to  prove  whether  insured  mel 
his  death  In  a  violation  or  attempted 
violation  of  law,  but  only  that  to 
And  for  defendant  they  must  believe 
that  insured,  without  JustlflcaClon 
and  in  violation  of  law.  made  an 
assault  to  murder  K.  and  In  the 
course  of  the  dlRlculty  was  shot, 
plaintiff  was  entitled  to  a  charge  that 
such  burden  was  on  defendant:  so  that 
giving  plaintllTs  charge  that  the  bur- 
den was  on  defendant  to  show  that  In- 
sured met  his  death  In  b  violation,  or 
an  attempted  violation  of  law,  could 
not  be  complained  of  as  giving  undue 
prominence  to  the  neceeslty  or  defend- 
ant making  such  showing  by  a  pre- 
ponderance of  the  evidence. — Woodmen 
of  the  World  v.  McCoslln,  ISC  S.  W. 
Sit. 

4m.  Submission  of  an  issue  not 
supported  by  the  evidence  Is  Improp- 
er—Milwaukee Mechanics'  Ins.  Co.  v. 
Prosch,   130  S.  W.  800. 

MS.  Where  several  provisions  of 
the  charter  and  by-laws  of  defendant 
Insurance   society   were   introduced    In 


submitted  to  the  Jury  In  the  charge,  a 
request  that  Insured's  application  and 
the  constitution,  charter,  and  laws  of 
the  society  should  be  read  together  and 
considered  In  connection  with  the  cer- 
tiflcate  sued  on.  and  as  a  part  thereof, 
was  properly  refused. — Supreme  Lodge 
United  Benevolent  Ass'n.  v.  Lawson. 
13S  S.  W.  907. 

1M.  In  an  action  against  a  bene- 
ficial association  for  Injuries  alleged 
to  have  been  received  during  plalntltTs 
Initiation,  where  defendant  pleaded  a 
general  denial,  and  that  the  injury 
wap  caused  by  the  act  of  some  third 
person  In  a  spirit  of  play,  held  that. 
on  evidence  that  the  Injury  was  so 
caused,  defendant's  atllrmative  charge 
covering  that  theory  of  Its  caae  should 
have  been  given. — J3rand  Temple  and 
Tabernacle,  etc.,  v.  Johnson,  166  R  W, 
G32. 

470.  The  giving  of  an  Instruction. 
In  an  action  on  a  life  policy  which 
provides  that  the  insurer  shall  not  be 
liable  If  insured  la  not  In  good  health 
when  the  policy  Is  delivered,  that  there 
may  be  a  recovery  If  Insured  was  In 
good  health  when  the  policy  was  de- 
livered, and  that  good  health  means 
that  insured  did  not  have  any  disease 


.   will   I 


e  of  tl 


1  the 


appeal  because  of  failure 
to  define  a  "disease  of  a  serious  na- 
ture." when  no  request  for  an  Instruc- 
tion deHnlng  such  term  was  made  in 
the  trial  court.— Woodmen  of  the 
World  V.  Locklln,  8T  S.  W.  831,  2S 
Tex.  Civ.   App.  tse, 

471.  Where,  In  an  action  on  a  bene- 
nt  certificate,  there  was  evidence  to 
justify  a  finding  that  the  condition  re- 
quiring payment  of  the  first  premium 
before  the  taking  ellect  of  the  policy 
had  been  waived,  and  that  defendant 
was  estopped  to  deny  that  the  certifi- 
cate was  void,  a  requested  charge  that 
the  payment  of  such  first  premium  by 
check  was  conditional  only  was  proper- 
ly refused.— Supreme  Lodge  United 
Benevolent  Asa'n  v.  Lawson,  18J  '8. 
W.  907.  S'^ 
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health  within  the  meaning  of  the  policy,  even  if  he  was  unwell 
when  he  received  it,  if  the  illness  was  not  of  a  serious  nature,  and 
did  not  aSect  the  risk  or  probable  duration  of  his  life,  contained 
a. snfBeient  definition  .of  serious  illness.*'"  The  words  "seriouH 
disease"  have  been  held  to  have  practically  the  same  meaning  as 
"serious  illness"  when  used  in  an  instruction  to  a  jury."' 

(I)  Afi  to  a  Diseased  Condition  oi  a  Member. — Where  a  cer- 
tificate provided  for  payment  of  benefits  in  ease  of  the  loss  of  a 
foot,  the  giving  of  an  instruction  authorizing  a  recovery  if  plain- 
tiff's foot  "is"  paralyzed  so  that  he  cannot  "use"  the  same,  was 
error  as  authorizing  a  recovery  for  a  temporary  loss  of  use, 
though  another  clause  of  the  charge  instructed  that  the  paralysis 
must  be  total.*"  Further,  in  such  ease  an  instruction  in  effect  pre- 
cluding a  recovery  if  there  was  a  partial  use  of  the  foot  by  rea- 
son of  plaintiff's  being  able  to  work  his  toes  was  properly  re- 
fused, since  there  must  be  some  substantial  recovery  of  a  partial 
use  of  the  fi^ot  to  bring  the  recovery  within  the  meaning  of  the 
contract.*^* 


479.  Where,  under  plalntllTB  evi- 
dence in  B.n  action  on  a.  life  certlflcate. 
condition  to  be  void  If  insured  die  In 
consequence    of    the    violation,    or   at- 


1    defen 


by  Insured  of  his 

"appeared"  to  him  lo  ne  an  uniawi 
assault  by  K.  on  him,  on  the  theo 
that  any  danger  to  Insured  was  aotm 
and  not  apparent  in  the  sense  of  bpl 
imas-lnary  danRer  to  him.  as  a  Jiistl 
cation  of  his  aasault  on  K. — Woodm 
of  the  World  v.  McCosUn,  12«  S.  ■" 
894. 


4T3.      In  B 


on  benefit  certin- 
lyment  of  beneflts 
a  foot,  the  giving 


y  If  plalntlfTs  foot  "Is"  paralyzed  s 


:   he   I 


'   the   same,   was 


_. .  .  .  authortilnjc 
temporary  loss  of  use.  though  another 
clause  of  the  charge  Instructed  that 
the  paralysis  must  be  total. — Modern 
Order  of  Praetorians  v.   Taylor,  12T   3. 


neflt   c 


474. 
tldcate  providing-  for  the 
beneflts  In  case  of  the  loss  of  a  foot, 
an  Instruction  In  effect  precluding  a 
recovery  If  there  was  a  partial  use 
or  the  foot  by  reason  of  plalntlfTs  be- 
ing able  to  work  his  toes  was  properly 
refused,  since  there  must  lie  some  sub- 
stantial recovery  of  a  partial  use  of 
the  foot  to  bring  the  recovery  within 
■     t  of  the   contract. — Id. 


47B, 


t  the 

ealtb  within  the  meaning 
even  If  he  was  unwell 
ted  It.  If  the  lllncBB  was 
JUS   nature,    and    did    not 


affect   the    risk    or    probable 

of  his  life,  contained  a  sufllcle 

tlon   of   serious   lllnei 

the  World  v.  I^cklln.  6T  S.  W.  SSI,  88 

Tex.  Civ.  App,  488. 

470.  In  an  action  on  a  benefit  cer- 
tincate  defended  on  the  ground  that 
the  certtllcate  was  void  for  nonpay- 
ment of  dues,  a  charge  that  if  the 
member,  or  some  one  for  hitn,  did  not 
pay  dues  the  verdict  should  be  for 
defendant,  waa  not  open  to  the  ob- 
jection that  It  restricted  the  defense 
baaed  on  nonpayment  of  dues  within 
the  time  llxed  by  the  certldcate;  espec- 
ially, where  the  court  charged  that  If 
the  dues  were  not  paid  on  or  before  the 
last  day  of  the  month  as  required  by 
the  certificate  the  verdict  must  be  for 
defendant  unless  It  subsequently  re- 
ceived and  accepted  the  dues. — Grand 
Fraternity  v.  Mulkey.  130  S.  W,  242. 

477,  Where,  In  an  action  on  a  bene- 
fit certificate,  defended  on  the  ground 
that  the  certiUcate  was  void  for  non- 
payment of  dues,  the  evidence  showed 
that  after  receiving  notice  of  the  death 
of  the  member  defendant  tendered  a 
return  of  dues  received  for  the  month 
In  which  the  member  died  but  elected 
to  retain  the  dues  for  three  preceding 
months,  and  the  court  charged  that 
the  receipt  of  payments  by  defendant 
and  held  by  It  awaiting  the  forwarding 
of  a' health  certificate  was  not  suf- 
ficient to  constitute  a  waiver  of  the 
rules  renulrlng  a  health  certificate  and 
the  payment  of  dues  within  the  Ume 
prescribed,  a  charge  that  If  the  mem- 
ber did  not  pay  the  dues  during  each 
of  the  months  as  required  by  the  rules. 
hut  raid  the  dues  for  each  of  the 
months  after  the  last  day  of  any  or 
all    of    the    months,    and    defendant  ac- 
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Verdict  and  Findings. — As  a  general  rule  where  special  find- 
ings by  the  jury  as  to  whether  the  insured  had  paid  hie  Jodge 
assessments  might  be  construed  as  conflicting,  but  the  undisputed 
evidence  and  other  findings  support  the  finding  that  the  payments 
werp  not  made,  the  jury  will  be  held  to  have  intended  such  find- 
ing.**' Again,  findings  that  a  benefit  order  had  no  notice  that  a 
member's  statements  in  his  application  as  to  his  use  of  intoxicants 
were  not  true,  and  that  it  had  notice  as  to  his  drinking,  are  not 
contradictory,  where  the  evidence  shows  that  the  applicant  had  been 


dues  of  the  member,  the  verdict  alio u Id 
be  for  plaintiff,  was  not  erroneous  Bfl 
autborlilnK  a  verdict  If  the  dues  were 
paid  after  the  time  required  by  the 
rules,  and  were  received  and  retained 
by  defendant  thouKh  It  retained  them 
while  ayaltlns  a  health  certlAcate  and 
In  Ignorance  of  the  fact  that  they  had 
been  paid  after  the  time  preacrtbed. 
— Id, 

4TB.  In  an  action  on  an  Insurance 
certtncate.  an  Instruction  usIhb  the 
words  "serious  disease,"  instead  of 
"aerlous  Illness,"  was  not  objectionable 
aa  mlsleadlne.  both  expressions  having 
practlcallr  the  same  meaning. — Mod> 
em  Order  of  Praetorians  v.  Hollmle. 
103  8.  W.  (74,  Judgment  reversed  on 
rehearing,   106   S,  W.  84S. 

4Tf.  Wliere  It  clearly  appears  that 
the  words  "advance  premium,"  aa  used 
In  a  policy,  relate  to  the  membership 
fee,  and  not  to  an  advance  payment 
of  bimonthly  premiums,  and  the  In- 
sured was  requested  by  the  company 
to  read  the  policy,  and  had  been  notl- 
fled  that  his  llrst  payment  had  been 
applied  as  such  advance  premium,  and 
not  on  the  bimonthly  premiums  to  be- 
come due.  the  refusal  lo  give  an  In- 
struction based  on  the  theory  that  the 

into  the  belief  thai  the  advance  pre- 
mium had  been  remitted,  and  his  first 
payment  applied  as  an  advance  on  the 
bimonthly  calls,  and  that  the  company 
ought  to  have  known  that  he  so  under- 
stood It.  Is  not  error. — Smith  v.  Cove- 
nant Mut  Ben.  Ass'n,  43  S.  W.  819,  16 
Tex.  Civ.   App.   E93. 

4Sa  Where  It  Is  contended  In  an 
action  on  a  life  certificate  that  de- 
fendant Is  estopped  by  the  Itnowledge 
of    its    agent    from     relying    on     false 


mtatlor 


of   1 


1    the 


plication,  it  Is  not 

atructlons.  based  on  the  theory  that 
the  representations  were  warranties. 
which  exclude  the  Issue  of  estoppel. 
sln«e  the  doclrlne  of  waiver  applies  to 

re  sen  tat  lona.— National  Fraternity  v. 
Karnes.  60  S.  W.  ETS, 

«I.  Where  there  was  no  Contention 
that  notices  of  assessmenta  were  or 
could  have  been  mailed  at  any  other 
time  than  that  claimed  by  defendant, 
an     instruction     that    the     burden    of 


proof  wan  upon  defendant  to  show 
that  notices  were  mailed  at  that  time 
held  not  objectionable. — State  Division. 
Lone  Star  tns.  Union  v.  BlasBengame, 
m  s,  w.  a. 

482.  WTiere  the  court  states  the  legal 
effect  of  a  contract  of  Inaurance  by  a 
mutual  Insurance  company,  and  sub- 
mits to  the  jury  only  Issues  of  fact,  a 
charge  that  the  contract  Is  contained 
In  the  policy  and  application,  no  men- 
tion being  made  of  the  rules  and  by- 
laws, is  harmless  error,— Smith  v.  Cov- 
enant Hut.  Ben,  Ass'n,  13  S.  W.  819.  16 
Tex.    ClT.  App.   693. 

483.  Where  a  charge  with  reference 
to  forgery  of  the  signature  of  one  of 
the  officers  of  an  Insurance  company 
to  a  policy  left  the  Jury  to  determine 
what  constituted  forgery,  and  the  sig- 
natures of  what  offlcers  were  requisite 
to  the  validity  of  the  policy.  It  was 
properly  refused. — International  Order 
of  Twelve  of  the  Knights  and  Daught- 
ers of  Tabor  v.  Boewell,  48  9.  W.  IIOS. 

4B^  In  an  action  on  a  life  Insurance 
certificate,  an  Instruction  that  It  the 
application  stated  that  the  applicant 
was  In  good  health,  and  the  certtKcate 
waa  Issued  In  reliance  thereon,  and 
the  statement  was  false,  the  plaintiff 
could  not  recover,  was  properly  refus- 
ed, as  It  Ignored  the  Issue  of  waiver. 
which  was  In  the  case.— Home  Circle 
Soc,  No,   2.  V.  Shelton.'SB  S.  W.  320. 

4SS.  Under  the  express  provisions 
of  Gen.  Laws  1899.  p.  190,  the  trial 
Judge  in  an  action  on  a  life  policy 
has  discretion  to  refuse  to  submit  the 
case  on  special  issues. — Woodmen  of 
the  World  v.  Locklln.  67  S.  W.  331.  2S 
Tex.  Civ.  App.  486. 

488.  Notwithstanding  Acts  33d  Leg. 
ch.  69.  requiring  all  objections  to  the 
court's  charge  to  be  presented  In  writ-' 
tng  to  the  opposlnK  counsel  and  the 
court  before  the  jury  Is  Instructed,  It 
Is  still  necessary  to  request  a  special 
Instruction  to  supply  an  alleged  omis- 
sion In  a  charge. — -Modern  Woodmen  of 
America   v.    Yanowsky,    187    S,   W.   7  28, 

487,  In  an  action  on  an  Insurance 
policy,  where  the  actual  Issuance  of 
a  policy  was  not  controverted,  the 
court  property  assumed  It  as  a  fact. — 
International  Order  of  Twelve  Knights 
and  Daughters  of  Tabor  v.  Den.man. 
160  a.  W.  980. 
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intemperate,  which  was  generally  known,  and  that  previous  to  his 
application  he  had  taken  the  liquor  cure,  which  was  generally  be- 
lieved to  be  effectual.*"  Where  defaulting  payments  suspended  a 
member  and  avoided  the  policy  by  its  terms  it  was  held  that  find- 
ings that  there  was  a  custom  of  the  order  generally  to  carry  sick 
and  indigent  members,  and  that  such  custom  prevailed  in  the  local 
camp,  did  not,  as  a  matter  of  law,  require  a  judgment  for  the  plain- 
tiff."" 

Judgment. — A  judgment  will  be  reversed  where  the  certificate 
sued  on  was  not  introduced  in  evidence.***  A  judgment  which  in- 
cludes previous  interest  is  erroneous  where  plaintiff  was  only  en- 
titled to  the  amount  named  in  the  certificate  with  interest  from  the 
date  of  the  judgment."'  Where  a  policy  provides  that  the  insurer 
may  retain  a  small  portion  of  each  one  thousand  dollars  to  be  paid 
for  the  purpose  of  constituting  a  special  fund,  a  judgment  for  the 
full  amount  of  the  policy  need  not  be  reversed  but  will  be  reformed 
BO  as  to  allow  the  reduction.*" 


4Ba  Where  special  findings  by  the 
Jury  as  to  whether  the  Insured  had 
paid  his  lodge  asaeaamenls  mlsht  be 
construed  as  con Hlc ting,  but  the  un- 
disputed evidence  and  other  fln dings 
support  the  finding  that  the  payments 
were  not  made,  the  Jury  will  be  held 
to  have  Intended  Bueh  tlndlng.^Sov- 
erelKii  Camp  Woodmen  or  the  World 
V.  Waifnon,  184  S.  W.  1081.  3ee  15 
Cent.  DIk.   Insurance,  t  2011. 

4M.  In  an  action  on  a  policy  pro- 
viding (or  fixed  assessments,  and  that 
defaulted  payments  should  suspend  the 
member  and  avoid  the  policy,  held,  that 
findings  that  there  was  a  custom  of  the 
order  generaUy  to  carry  sick  and  In- 
digent members,  and  that  such  custom 
prevailed  tn  the  local  camp,  did  not, 
as  B.  matter  o(  law,  require  a  Judgment 
for  the  plaintiff. — Bennett  v.  Sovereign 
Camp,   Woodmen   of  the  World,    1S8    a. 


1023, 


had 


Findings  that  a  henefl 
lo  notice  that  a  member' 
1  In  his  application 


order 


his   I 


!,  and  that 
I  drinking,  are 
e   the  evidence 


of  Intoxicants  wc 

It    had    notice   as    to 

not  contradictory,   wl 

shows  that  the  appllt 

temperate,  which  was  generally  known, 

and   that    previous   to   his   application 

be   hsd   taken    the   liquor   cure,   which 

was  generally  helleved  lo  be  elTectual. 

— Brown  v.  Sovereign  Camp,  Woodmen 

of    the   World,    49    S.    W.    898,    20    Ten. 

Civ.  App.  373. 

491.  Where  In  an  action  on  a  benefit 
certificate  the  court's  conclusion  of 
law  disclosed  that  plaintiff  was  only 
entitled  to  Judgment  for  11,000,  with 
interest  thereon  from  the  date  of  the 


Judgment,  a  Judgment  including  prev- 
ious Interest  was  erroneous. — Endow- 
ment Rank  Supreme  Lodge  K.  P.  v. 
Towraend,    S3   B.   W.    220,    38   Tex.   Civ. 

498.  In  an  action  on  a  mutual  bene- 
fit certlllcate.  made  part  of  the  petition. 
when  defendant  pleads  a  general  de- 
nial, and  the  beneflt  certificate  la  not 
Introduced  In  evidence,  a  Judgment  for 
plaintiff  will  be  reversed  for  want  of 
evidence. — Knights  of  Honor  v.  Fort- 
son,   14  8,  W.  922. 

493.  In  an  action  on  a  fralemRl  In- 
surance policy  for  tl.OOO,  which  ex- 
pressly provided  that  the  Insurer 
might  retain  (GO  out  of  each  11,000  for 
the  purpose  of  constituting  a  special 
fund,  a  Judgment  for  the  full  amount 
of  the  policy  need  not  be  reversed. 
but  will  be  reformed  so  as  to  allow  the 
reduction.— National  Council  of  the 
Knights  and  Ladles  of  Security  v. 
Sealey,  itl  s.  W,  466. 

&ppa«l  and  Mrror. 

4M.  In  an  action  for  breach  of  s 
mutual  benefit  certificate,  defendant 
held  not  prejudiced  by  the  alleged  er- 
roneous admission  In  evidence  of  a  cer- 
tificate Issued  by  defendant's  prede- 
cessor.— Supreme  Lrfidge  K.  P.  v.  Mima, 
167  S.  W.  83B. 

49B,  Determination  of  the  Jury  on 
conflicting  evidence  as  to  whether  a 
member  of  a  beneficial  association  was 
stck  all  the  time  that  she  was  In  ar- 
rears for  dues,  ao  that  under  her  con- 
tract she  could  not  be  suspended.  Is 
conclusive  on  appeal. — Orand  Temple 
&  Tabernacle  In  the  State  of  Texas  of 
the  Knights  &  Daughters  of  Tabor  *f 
the  International  Order  of  Twelv*  V. 
Counts,  167  S.  W,  1180,  .  ,C 
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App«al  and  Error — (A)  Mew  Trial. — The  sufficiency  of  the 
evidence  to  support  the  verdict  cannot  be  raised  upon  appeal,  un- 
less it  has  been  presented  to  the  court  below  in  a  motion  for  a 
new  trial.*"  **•  ■*" 

(B)  Action  of  Jttry. — The,  determination  of  the  jury  on  con- 
flicting evidence  as  to  whether  a  member  was  sick  all  the  time 
she  was  in  arrears  for  dues  so  that  under  her  contract  she  could 
not  be  suspended,  is  conclusive  on  appeal.***  In  a  suit  on  a  policy 
defended  on  the  ground  of  non-liability  by  reason  of  failure  to 
pay  assessments,  the  credibility  of  the  witnesses  and  the  weight 
to  be  given  their  conflicting  testimony  was  for  the  jury  and  its 
verdict  could  not  be  disturbed. '"* 

(0)  The  Oertlflcate. — ^In  an  action  for  breach  of  a  certificate 
the  defendant  was  held  not  prejudiced  by  the  alleged  erroneous 
admission  in  evidence  of  a  certificate  issued  by  its  predecessor.*"' 
Where  no  objection  was  made  st  the  trial  as  to  the  manner  of 
proving  the  loss  of  a  certificate  and  its  contents,  no  question 
could  be  raised  relative  thereto  on  appeal.*" 

(D)  IiutifflGifliicy  of  Evidence. — ^A  general  assignment  of  in- 
sufficiency of  the  evidence  without  particularizing  is  too  general 
to  require   consideration.'"*     Further,   such   an  assignment  would  , 


4M.  ABBtgnmeni  In  motion  for  new 
trial  held  whony  liuidequate  to  ralaa 
the  issue  of  the  insuiflclencr  of  the 
evidence  upon  the  whole  case  to  sup- 
port the  verdict  for  plaintiff. — Grand 
Temple  ana  Tabernacle  Ln  State  of  Tex- 
as of  KniKtitB  and  Daushters  of  Tabor 
Of  International  Order  of  Twelve  v. 
Johnson.  156  B.  W.  63S. 

4»7,  PlalntllTa  request  for  the  flllng 
of  concluslone  of  law  and  fact,  not 
made  until  after  the  overrullnB  of  her 
motion  for  new  trial,  held  waived.— 
Overton  v.  Colored  Knights  of  Pythias. 
173  S.  W.  HT2. 

W8.  In  an  action  on  a  benefit  inanr- 
where    no    objection 


Supi 


'.  B3G. 


9  Lodge   K.  P.   ' 


Mlms. 


I  ST   S. 


lie  suinclency  of  the  evidence 

to  support  the  verdict  cannot  be  rais- 
ed upon  appeal,  unless  It  has  been  pre- 
sented to  the  court  below  In  a  motion 
for  a  new  trial.— Grand  Temple  and 
Tabernacle  In  State  of  Texas  of 
Knights  and  DauKhters  of  Tabir  of 
International  Order  of  Twelve  v.  John- 
son,   1K8   a.   W.    G32. 

BOS.  Where  counsel  for  defendant 
Insurer  consented  to  the  appellate 
court's  determination  of  their  counsel 
fees,  the  court  will  allow  a  fee.  though 


mode 


:   the   trli 


of  proving-  the  loss  of  the 
and  Its  contents,  no  question  could  be 
raised  relative  thereto  on  appeal. — 
Sovereign  Camp  WooiSmen  of  the 
World  V.  Ruedrlch,   IBS   8.  W.   ITO. 

*n.  Where  defendant  insurer  ad- 
mitted liability,  paying  (he  amount  of 
the  certlAcate  Into  court.  It  could  not 
on  appeal  assert  that  the  beneficiary 
was  not  entitled  to  the  full  amount  so 
paid.— Wright  v.  Grand  Lodge  K.  P., 
Colored,  173  8.  W.  270. 


ther 
of     I 

Grand  Lodge  i 


evident 


befor 


P.,  Colored,   173  g 


WTier 


under 


assignment  of  error  did  no 
the  alleged  errors  complained  of  ware 
made  grounds  of  a  motion  for  new 
trial,  and  contained  no  part  of  the 
evidence  relating  to,  or  bearing  on,  the 
propositions  advanced  thereunder,  the 
assignment  could  not  be  considered. — 


270. 

SOS.  In  a  suit  on  policy  defended  on 
the  ground  of  nonliability  by  reason  ' 
of  failure  to  pay  assessmencs.  the 
credibility  of  the  witnesses  and  the 
weight  to  be  given  their  conflicting 
testimony  was  for  the  Jury,  and  its 
verdict  could  not  be  disturbed. — Mod- 
ern Woodmen  of  America  v,  Tanowsky, 
187   S.  W.  738. 

m.  Under  rule  62a  for  Court  of 
Civil  Appeals  <1*8  8.  W.)  and  where 
policy  showed  that  parties  Intended 
that  It  should  be  a  severable  contract. 
Judgment  for  plaintiff  would  be  re- 
versed In  BO  far  as  It  affected  interest 
claimed  as  an  heir  and  by  assignment 
of  other  heirs  of  deceased  Joint  bene- 
ficiary.— Modem  Woodmen  of  America 
V.  Tanowsky,  187  S.  W.  7!8.  ^ 
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not  be  considered  where  no  exception  was  taken  to  the  trial  court's 
charge  submitting  the  issue.*"' 

(E)  Tender  in  Lower  Oonrt. — ^Where  the  insurer  admitted  lia- 
bility, paying  the  amount  pt  the  certificate  into  court,  it  could  not 
on  appeal  assert  that  the  beneficiary  was  not  entitled  to  the  full 
amount  eo  paid."* 

<F}  BeqnAt  for  Filing  of  Conoliurons  of  Law  and  Fact.— Such 
a  request  is  held  waived  when  made  after  the  overruling  of  the 
motion  for  a  new  trial.*" 

(0)  Jodgmmt  on  a  Severable  Contract. — Such  a  judgment  for 
plaintiff  would  be  reversed  in  so  far  as  it  affected  interest  claimed 
as  an  heir  and  by  assignment  of  other  heirs  of  deceased  joint  bene- 
ficiary."** 

005.     Ad  aaslKiment  of  error  In  that  ot  record  where  charge  might  be  found, 

"the  verdict  iTas  not  sustained  by  the  presented  nothlngr  for  canslderatlon. — 

evidence,   the   facts   proven    being   In-  Modern   Woodmen   of   America  v.   Ya- 

BulllcleDt  on  which   to  base  a  verdict  nowsky,  IBT  8.  W.  T28. 

for  the  plslntlR."   was  too  general  to  B07.     Under   Acts   3Srd   l^g.   ch.   69, 

require   consideration. — Modern   Wood-  the  complaint  bj>  to  the  aufflclency  of 

men   of  America  v.    Tanowsky,    1ST    S.  the  evidence  to  support  a  verdict  would 

W.   728.  not   be   considered   where   no  exception 

506,  AHSlBSment  of  error  conplain-  was  taken  to  the  trial  court's  charge 
Ing  of  material  omissions  from  court's  submitting  the  issue. — Modem  Wood- 
general  charge,  not  oontalntng  charge  men  of  America  v.  Yanowaky,  18T  8. 
objected  to.  or  any  reference  to  page  W.  T28. 
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STATUTORY  LAW 
FRATERNAL   BENEFIT  INSURANCE 

Caption  to  Act  to  DeOne,  BeEiil«t«  ftitd  Control  Fnit«nud  Beneflt  So- 
cieties. 

1.  An  act  to  defioe,  regulate  and  control  fraternal  benefit  bo- 
cieties;  defining  a  lodge  system,  and  a  representative  !form  hi 
government;  providing  for  the  issuance  of  certificates  and  the  in- 
vestment and  distribution  of  funds ;  limiting  ^ember8bip>  and 
beneficiaries  in  said  societies;  naming  the  duties  and  authority  of 
the  Conunissioner  of  Insurance  and  Banking;  fixing  an  annual 
license  and  way  to  cancel  same ;  providing  for  the  valuation  of 
policies  and  bow  to  ascertain  the  solvency  of  said  societies ;  regu- 
lating foreign  and  certain  domestic  societies;  providing  that  bene- 
ficiary associations  heretofore  organized  shall  be  subject  to  the 
provisions  of  this  law;  repealing  Chapter  36,  Acts  of  the  First 
Called  Session  of  the  Thirty-first  Legislature,  and  Chapter  22,  Acts 
of  the  Second  Called  Session  of  the  Thirty-first  Legislature,  and 
Chapter  92,  Acts  of  the  Regular  Session  of  the  Thirty-second  Leg- 
islature, and  all  other  laws  in  conflict  therewith,  and  declaring  an 
emergency.     (Acts  33rd  Leg.,  Chap.  113,  Caption.) 

FntwiMl  Bcaeflt  Sodeties  DeHned. 

2.  Any  corporation,  society,  order  or  voluntary  association, 
without  capital  stock,  organized  and  carried  on  solely  for  the 
mutual  benefit  of  its  members  and  their  beneficiaries,  and  not  for 
profit,  and  having  a  lodge  system  with  ritualistic  form  of  work 
and  representative  form  of  government,  and  which  shall  make  pro- 
vision for  the  pa'yment  of  benefits  in  accordance  with  Section  5 
hereof,  is  hereby  declared  to  be  a  fraternal  benefit  society.  (33rd 
Leg.,  Chap.  113,  Sec.  1.) 

Lodg«  Srstem   Deflned.  ' 

3.  Any  society  having  a  supreme  governing  or  legislative  body 
and  subordinate  lodges  or  branches  by  whatever  name  known,  inttf 
which  members  shall  be  elected,  initiated  and  admitted  in  accord- 
ance with  the  constitution,  laws,  rules,  regulations  and  prescribed 
ritualistic  ceremonies,  which  subordinate  lodges  or  branches  shall 
be  required  by  the  laws  of  such  society  to  hold  regular  or  stated 
meetings  at  least  once  in  each  month,  shall  be  deemed  to  he  operat- 
ing and  (on)  the  lodge  system,     (Id.,  See.  2.) 

Represeutatlve  Form  of  Government  Defined. 

4.  Any  such  society  shall  be  deemed  to  have  a  representative 
form  of  government  when  it  shall  provide  in  its  constitution  and 
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laws  for  a  supreme  legislative  or  governing  body,  composed  of 
representatives,  elected  either  hy  the  members  or  by  delegates 
elected,  directly  or  indirectly'  by  the  members,  together  with  sncli 
other  members  as  may  be  prescribed  by  its  constitution  and  lawa ; 
provided,  that  the  elective  members  shall  constitute  a  majority  in 
number  and  have  not  less  than  two-thirds  of  the  votes,  nor  less 
than  the  votes  required  to  amend  its  constitution  and  laws ;  pro- 
vided further,  that  the  meetings  of  the  supreme  or  governing  body, 
and  the  election  of  officers,  representatives  or  dele  gates,  shall  be 
held  as  often  as  once  in  four  years.  The  members,  officers,  repre- 
sentatives or  delegates  of  a  fraternal  benefit  society  shall  not  vote 
by  proxy,    (Id.,  See.  3.) 

^Note. — A  fraternal  beneficiary  asBoclatloa  organized  under  the  laws 
of  another  State,  and  doing  buslnesa  nnder  a  llcenae  In  Texas  prior  to 
the  date,  when  the  laws  at  Texas,  governing  auch  associatignB,  became 
effectlTe  (July  12,  1909),  and  continuously  since  that  data,  fs  not  re- 
quired, as  a  prerequisite  to  renewal  of  Its  Texas  license,  to  bold  meet- 
Ings  of  Its  supreme  governing  body  as  often  as  once  every  tour  years 
unless  the  laws  of  its  home  State  so  prescribe.  (Opinion  of  Attorney 
General,  May  23,  1913.) 

Exemptions. 

5.  Except  as  herein  provided,  such  societies  shall  be  governed 
by  this  act,  and  shall  be  exempt  from  all  provisions  of  the  insur- 
ance laws  of  this  State,  not  only  in  governmental  relations  with  the 
State,  bnt  for  every  other  purpose,  and  no  law  hereafter  enacted 
shall  apply  to  them,  unless  they  be  expressly  designated  therein. 
(Id.,  Sec.  4.) 

BencAta. 

6.  Every  society  transacting  business  under  this  act  shall  pro- 
vide for  the  payment  of  death  benefits,  and  may  provide  for  the 
payment  of  benefits  in  ease  of  temporary  or  permanent  physical 
disability,  either  as  the  resnlt  of  disease,  accident  or  old  age ;  pro- 
vided, the  period  of  life  at  which  the  payment  of  benefits  for  dis- 
ability on  account  of  old  age  shall  commence  shall  not  be  under 
seventy  years  and  may  provide  for  monuments  or  tombstones  to 
the  memory  of  its  deceased  members,  and  for  the  payment  of 
funeral  benefits.  Such  society  shall  have  the  power  to  give  a 
member,  when  permanently  disabled  or  on  attaining  the  age  of 
seventy,  all  or  such  portion  of  the  face  value  of  his  certificate  as 
the  laws  of  the  society  may  provide ;  provided,  that  nothing  in 
this  act  contained  shall  be  so  construed  as  to  prevent  the  issuing 
of  benefit  certificates  for  a  term  of  years,  less  than  the  whole  of 
life  which  are  payable  npon  the  death  or  disability  of  the  mem- 
ber occurring  within  the  term  for  which  the  benefit  certificate  may 
be  issued.  Such  society  shall,  upon  written  application  of  the 
member,  have  the  power  to  accept  a  part  of  the  periodical,  con- 
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tributioDB  in  cash,  and  charge  the  remainder,  not  exceeding  one- 
half  of  the  periodical  contribution,  against  the  certificate,  with 
interest  payable  or  compounded  annually  at  a  rate  not  lower  than 
four  per  cent  per  annum  j  provided,  that  this  privilege  shall  not  bo 
granted  except  to  societies  which  have  readjusted  or  may  hereafter 
readjust  their  rates  of  contribution,  and  to  contracts  affected  by 
such  readjustment. 

Any  society  which  shall  show  by  the  annual  valuation  herein- 
after provided  for,  that  it  is  accumulating  and  maintaining  the 
reserve  not  lower  than  the  usual  reserve  computed  by  the  Ameri- 
can Experience  Table  and  five  per  cent  interest  may  grant  to  its 
members  extended  and  paid-up  protection,  or  such  withdrawal 
equities  as  its  constitution  and  laws  may  provide ;  provided,,  that 
such  grants  shall  in  no  case  exceed  in  value  the  portion  of  the  re- 
serve to  the  credit  of  such  members  to  whom  they  are  made.  (Id., 
Sec.  5.) 

Whole  Family  Protection  toe  Members  of  Fraternal  Benefit  Societies. 

6a,  An  act  to  provide  whole  family  protection  for  members  of 
fraternal  benefit  societies,  and  declaring  an  emergency.     (Caption.) 

Section  1.  Any  fraternal  benefit  society  authorized  to  do  busi- 
ness in  this  State  and  operating  on  the  lodge  plan,  may  provide  in 
its  constitution  and  by-laws,  in  addition  to  other  benefits  provided 
for  therein,  for  the  payment  of  death  or  annuity  benefits  upon  the 
lives  of  children  between  the  ages  of  two  and  eighteen  years  at 
next  birthday,  for  whose  support  and  maintenance  a  member  of  such 
society  is  responsible.  Any  such  society  may  at  its  option  organize 
and  operate  branches  for  such  children  and  membership  in  local 
lodges  and  initiation  therein  shall  not  be  required  of  such  children, 
nor  shall  they  have  any  voice  in  the  management  of  the  society.  The 
total  benefits  payable  as  above  provided  shall  in  no  case  exceed  the 
following  amounts  at  ages  at  next  birthday  at  time  of  death,  re- 
spectively as  follows: 


Between  the 

Between  the 

ages  of 

Amount 

ages  of 

Amount 

2  and  3 

$34 

8  and    9 

$200.00 

2  and  4 

40 

9  and  10 

240.00 

i  and  5 

48 

10  and  11 

300.00 

5  and  6 

58 

11  and  12 

380.00 

6  and  7 

140 

12  and  13 

460.00 

7  and  8 

160 

13  and  16 

520.00 

16  and  18 

600.00 

Section  2.  No  benefit  certificates  as  to  any  child  shall  take  effect 
until  after  medical  examination  or  inspection  by  a  licensed  medical 
practitioner,  in  accordance  with  the  laws  of  the  society,  nor  shall 
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any  such  benefit  certificate  be  issued  unle&s  the  society  shall  simul- 
taneously put  in  force  or  have  in  force  at  time  of  issue  of  said 
certificate  at  least  five  hundred  such  certificates,  on  each  of  which 
at  least  one  assessment  has  been  paid,  nor  where  the  number  of 
lives  represented  by  like  certificates  falls  below  five  hundred.  The 
death  benefit  contributions  to  be  made  upon  such  certificate  shall  be 
based  upon  the  "Standard  Industrial  Mortality  Table"  or  the 
"English  Life  Number  Six"  and  a  rate  of  interest  not  greater  than 
4  per  cent  per  annum,  oT  upon  a  higher  standard ;  provided  that 
contributions  may  be  waived  or  returns  may  be  made  from  any 
surplus  held  in  excess  of  reserve  and  other  liabilities,  as  provided 
in  the  by-laws,  and  provided  further  that  extra  contributions  shall 
be  made  if  the  reserves  hereafter  provided  for  become  impaired. 

Section  3,  Any  society  entering  into  such  insurance  agreement 
shall  maintain  on  all  such  contracts  the  reserve  required  by  the 
standard  of  mortality  and  interest  adopted  by  the  society  for  com- 
puting contributions,  as  provided  in  Section  2,  and  the  funds  rep- 
resenting the  benefit  contributions  and  all  accretions  thereon  shall 
be  kept  as  separate  and  distinct  funds,  independent  of  tbe  other 
funds  of  the  society,  and  shall  not  be  liable  for  nor  used  for  the 
payment  of  the  debts  and  obligations  of  the  society  other  than  the 
benefits  herein  authorized ;  provided,  that  a  society  may  provide  that 
when  a  child  reaches  the  minimum  age  for  initiation  into  member- 
ship in  such  society,  any  benefit  certificate  issued  hereunder  may 
be  surrendered  for  cancellation  and  exchanged  for  any  other  form 
of  certificate  issued  by  the  society,  provided  that  such  surrender 
will  not  reduce  the  number  of  lives  insured  in  the  branch  below 
five  hundred,  and  upon  the  issuance  of  such  new  certificate  any  re- 
serve upon  the  original  certificate  herein  provided  for  shall  be 
transferred  to  credit  of  the  new  certificate.  Neither  the  person  who 
originally  made  application  for  benefits  on  account  of  such  child, 
nor  the  beneficiary  named  in  such  original  certificate,  nor  the  per- 
son who  paid  the  contribution,  shall  have  any  vested  right  in  such 
new  certificate,  the  free  nomination  of  a  beneficiary  under  the  new 
certificate  being  left  to  the  child  so  admitted  to  benefit  membership. 

Section  4.  An  entirely  separate  financial  statement  of  the  busi- 
ness transactions  and  of  assets  and  liabilities  arising  therefrom  shall 
be  made  in  its  annual  report  to  the  Commissioner  of  Insurance  and 
Banking  by  any  society  availing  itself  of  the  provisions  hereof.  The 
separation  of  assets,  funds  and  liabilities  required  hereby  shall  not 
be  terminated,  rescinded  or  modified,  nor  shall  the  funds  be  diverted 
for  any  use  other  than  as  specified  in  Section  3,  as  long  as  any  cer- 
tificates issued  hereunder  remain  in  force,  and  this  requirement  shall 
be  recognized  and  enforced  in  any  liquidation,  reinsurance,  merger, 
or  other  change  in  the  condition  of  the  status  of  the  society. 

Section  5.  Any  society  shall  have  the  right  to  provide  in  its  laws 
and  the  certificate  issued  hereunder  for  specified  payments  on  ac- 
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count  of  the  expense  or  general  fund,  which  payments  shall  or  shall 
not  be  mingled  with  the  general  fund  of  the  society  as  its  constitu- 
tion and  by-laws  may  provide. 

Section  6.  In  the  event  of  the  termination  of  membership  in  the 
society  by  the  person  responsible  for  the  support  of  any  child,  on 
whose  aeeount  a  certificate  may  have  been  issued,  as  provided  herein, 
the  certificate  may  be  continued  for  the  benefit  of  the  estate  of  the 
child,  provided,  the  contributions  are  continued,  or  for  the  benefit 
of  any  other  person  responsible  for  the  support  and  maintenance  of 
such  child,  who  shall  assume  the  payment  of  the  required  contribu- 
tions. (Approved  April  4,  1917.  Takes  effect  90  days  after  ad- 
journment.) 


7.  The  payment  of  death  benefits  shall  be  confined  to  wife,  hus- 
band, relative  by  blood  to  the  fourth  degree,  father-in-law,  mother- 
in-law,  son-in-law,  daughter-in-law,  stepfather,  stepmother,  stepchil- 
dren, children  by  legal  adoption,  or  to  a  person  or  persona  depend- 
ent upon  the  member;  provided,  that  if  after  the  issuance  of  the 
original  certificate  the  member  shall  become  dependent  upon  an  in- 
corporated charitable  institution,  he  shall  have  the  privilege,  with 
the  consent  of  the  society,  to  make  such  institution  his  beneficiary. 
Within  the  above  restrictions  each  member  shall  have  the  right  to 
designate  his  beneficiary,  and  from  time  to  time  have  the  same 
changed  in  accordance  with  the  laws,  rules  or  regulations  of  the 
society,  and  no  beneficiary  shall  have  or  obtain  any  vested  interest 
in  the  said  benefit  until  the  same  has  become  due  and  payable  upon 
the  death  of  the  said  member;  provided,  that  any  society  may,  by 
its  laws,  limit  the  scope  of  beneficiaries  within  the  above  classes. 
(Id.,  Sec.  6.) 

Note. — A  trfttemal  beneficiary  associatloD,  >whase  laws  provide  that 
the  affianced  tauaband  or  wife  of  a  member  may  be  a  beoeflclary  In  its 
certificate,  and  whoea  laws  fall  to  provide  for  the  levy  of  special  assesB- 
ments  when  neceBsary  to  meet  Its  obUfatlons,  cannot  be  licensed  to  do 
businesB  Id  Texas.     (Opinion  of  Attorney  General,  January  1.  1913.) 

e  Benefldartefl  of  Fraternal  Beneflt 

7a.  An  aet  to  authorize  fraternal  benefit  societies  to  issue  certifi- 
cates to  their  members  in  which  eleemosynary,  religious,  or  educa- 
tional societies,  associations  or  corporations  may  he  named  as  bene- 
ficiaries, and  declaring  an  emergency.     (Caption.) 

Section  1.  That  fraternal  benefit  societies,  heretofore  or  here- 
after incorporated  by  the  State  of  Texas  or  licensed  to  do  business 
therein,  shall  be  authorized  to  provide  in  their  constitutions,  by-laws 
or  fundamental  laws  for  the  issuance  of  benefit  certificates  to  their 
members,  wherein  any  association,  society  or  corporation,  organized 
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and  operated  for  religious,  eleemosynary  or  educational  purposes 
may  be  named  as  beneficiary.  {Approved  March  30,  1917.  Takes 
e£fect  90  days  after  adjournment.) 

QnaUflCAtloiw  tor  Hembenhlp. 

8,  Any  society  may  admit  to  beneficial  membership  any  per- 
BOD  not  less  than  sixteen  and  not  more  than  sixty  years  of  age, 
who  has  been  examined  by  a  legally  qualified  physician,  and  whose 
examination  has  been  supervised  and  approved  in  accordance  with 
the  laws  of  the  society,  provided,  that  any  beneficiary  member  of 
such  society  who  shall  apply  for  a  certificate  providing  for  disa- 
bility benefits  need  not  be  required  to  pass  an  additional  examina- 
tion therefor.  Nothing  herein  contained  shall  prevent  such  society 
from  accepting  general  or  social  members.    (Id.,  Sec.  7.) 

C«rtiflMtt«. 

9.  Every  certificate  issued  by  any  such  society  shall  specify  the 
amount  of  benefit  provided  thereby,  and  shall  provide  that  the 
certificate,  the  charter  or  articles  of  incorporation  (or,  if  a  volun- 
tary association,  the  articles  of  association),  the  constitntion  and 
laws  of  the  society,  and  the  application  for  membership  and  medi- 
cal examination,  signed  by  the  applicant,  and  all  amendments  to 
each  thereof,  shall  constitute  the  agreement  between  the  society  and 
the  member,  and  copies  of  the  same,  certified  by  the  scretary  of 
the  society,  or  corresponding  oflBcer,  shall  be  received  in  evidence 
of  the  terms  and  conditions  thereof,  and  any  changes,  additions 
or  amendments  to  said  charter,  or  articles  of  incorporation,  or 
articles  of  association,  if  a  voluntary  association,  a  constitution 
or  laws  duly  made  or  enacted  subsequent  to  the  issuance  of  the 
benefit  certificates  shall  bind  the  member  and  bis  beneficiaries,  and 
shall  govern  and  control  the  agreement  in  all  respects  the  same  as 
though  siicb  changes,  additions  or  amendments  had  been  made 
prior  to  and  were  in  force  at  the  time  of  the  application  for  mem- 
bership.    (Id.,  Sec.  8.) 


10.  Any  society  may  create,  maintain,  invest,  disburse  and  apply 
an  emergency  surplus  or  other  similar  fund  in  accordance  with  its 
laws.  Unless  otherwise  provided  in  the  contract,  such  funds  shall 
be  held,  invested  and  disbursed  for  the  use  and  benefit  of  the  so- 
ciety, and  no  member  or  beneficiary  shall  have  or  acquire  individ- 
ual rights  therein  or  become  entitled  to  any  apportionment  or  thf^ 
surrender  of  any  part  thereof,  except  as  provided  in  Section  5 
of  this  act.  The  funds  from  which  benefits  shall  be  paid,  and  the 
funds  from  which  the  expenses  of  the  society  shall  be  defrayed 
shall  be  derived  from  periodical  or  other  payments  by  the  members 
of  the  society  and  accretions  of  said  funds;  provided,  that  no  so- 
ciety, domestic  or  foreign,  shall  hereafter  be  incorporated  or  ad- 
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mitted  to  transact  business  in  this  State  which  does  not  provide 
for  stated  periodical  contributions  sufficient  to  provide  for  meet- 
ing the  mortuary  obligations  contracted,  when  valued  upon  the 
basis  of  the  National  Fraternal  Congress  Table  of  Mortality  as 
adopted  by  the  National  Fraternal  Congress,  August  23,  1899,  or 
any  higher  standard,  with  interest  assumption  not  more -than  four 
per  cent  per  annum,  nor  write  or  accept  members  for  temporary  or 
permanent  disability  benefits  except  upon  tables  based  upon  re- 
liable experience,  with  an  interest  assumption  not  higher  than  four 
per  cent  per  annum. 

Deferred  payments  or  installments  of  claims  shall  be  considered 
as  fixed  liabilities  on  the  happenings  of  the  contingency  upon  which 
such  payments  or  installments  are  thereafter  to  be  paid.  Such 
liability  shall  be  the  present  value  of  such  future  payments  or  in- 
stallments upon  the  rate  of  interest  and  mortality  assumed  by  the 
society  for  valuation,  and  every  society  shall  maintain  a  fund  sufB- 
cient  to  meet  such  liability  regardless  of  proposed  future  collec- 
tions to  meet  any  such  liabilities.    (Id.,  See,  9.) 

Note. — A  frateroal  beneflclary  aBsociation  which  provldea,  Id  Its  ctaar- 
ter,  or  constitution  and  by-laws,  for  different  beneflte.  benefl claries,  or 
disbursements  of  Its  funds  to  that  provided  br  the  laws  of  Texas,' can- 
not be  licensed  to  do  bustneas  In  Texas,  (Opinion  of  Attorney  General, 
April  15,  1913.) 


11.  Every  society  shall  invest  its  funds  only  in  securities  per- 
mitted by  the  laws  of  this  State  for  the  investment  of  the  assets  of 
life  insurance  companies;  provided,  that  any  foreign  society  per- 
mitted or  seeking  to  do  business  in  this  State  which  invests  funds 
in  accordance  with  the  laws  of  the  State  in  which  it  is  incorporated 
shall  be  held  to  meet  the  requirements  of  this  act  for  the  invest- 
ment of  funds ;  provided,  that  in  case  the  constitution  and  by-laws 
of  the  grand  lodge  or  governing  body  of  any  such  association  pro- 
vides that  all  or  any  part  of  the  beneficiary  or  mortuary  or  in- 
surance fund  of  such  association  that  is  paid  in  by  or  collected  from 
the  members  of  such  subordinate  or  local  lodge  may  be  retained  in 
the  custody  of  and  controlled  and  managed  by  such  subordinate  or 
local  lodge,  and  designate  what  officers  of  such  subordinate  or  local 
lodge  shall  have  the  custody  and  control  of  such  fund  and  author- 
ize such  local  officers  to  loan  or  invest  the  same,  and  such  local 
officer  shall  have  executed  and  filed,  and  shall  from  time  to  time 
when  required  by  the  Commissioner  of  Insurance  and  Banking, 
file  with  the  Commissioner  of  Insurance  and  Banking  such  bond  or 
other  written  instrument  to  be  prescribed  and  approved  in  terms 
and  amount  by  the  Commissioner  of  Insurance  and  Banking  as 
will  indemnify  such  fund  against  waste,  depletion  or  loss  through 
loans,  investments  or  otherwise,  then  such  fund  so  secured  shall  be 
exempt  from  the  provisions  of  this  act.     (Id,,  See,  10.) 
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Note. — The  bond  referred  to  In  above  section  should  be  made  payable 
to  the  Commlseloner  of  Insurance  and  Banking  and  all  persoiiB  legally 
Interested  In  the  fund,  form  recommended  by  Attorney  General.  (Opin- 
ion of  Attorney  General,  December  14,  1911.) 

Distribution  of  Fonda. 

12.  Every  provision  of  the  lawn  of  the  society  for  payment  by 
members  of  such  society,  in  whatever  form  made,  shall  distinctly 
state  the  purpose  of  the  same  and  the  proportion  thereof  which 
may  be  used  for  expenses,  and  no  part  of  the  money  collected  for 
mortuary  or  disability  purposes,  or  the  net  accretions  of  cither  or 
any  of  said  funds  shall  be  used  for  expenses.    {Id.,  Sec.  11.) 

OisouiEKtlon. 

13.  Seven  or  more  persons,  citizens  of  the  United  States,  and  a 
majority  of  whom  are  citizens  of  this  State,  who  desire  to  form 
a  fraternal  benefit  society,  as  defined  by  this  act,  may  make  and 
sign  (giving  their  addresses)  and  acknowledge  before  some  of- 
ficer competent  to  take  acknowledgment  of  deeds,  articles  of  in- 
corporation, in  which  shall  be  stated : 

First.  The  proposed  corporate  name  of  the  society,  which  shall 
(not)  so  clfwely  resemble  the  name  of  any  society  or  insurance 
company  already  transacting  business  in  this  State  as  to  mislead 
the  public  or  to  lead  to  confusion. 

Second.  The  purpose  for  which  it  is  formed,  which  shall  not 
include  more  liberal  powjers  than  are  granted  by  this  act ;  provided, 
that  any  lawful,  social,  intellectual,  educational,  charitable,  benev- 
olent, moral  or  religious  advantages  may  be  set  forth  among  the 
purposes  of  the  society,  and  the  mode  in  which  its  corporate  pow- 
ers are  to  he  exercised. 

Third.  The  names,  residences  and  official  titles  of  all  the  officers, 
trustees,  directors  or  other  persons  who  are  to  have  and  exercise 
the  general  control  and  management  of  the  affairs  and  funds  of  the 
society  for  the  first  year,  or  nntil  the  ensuing  election  at  which 
all  such  officers  shall  be  elected  by  the  supreme  legislative  or  gov- 
erning body,  which  election  shall  be  held  not  later  than  one  year 
from  the  date  of  the  issuance  of  the  permanent  certificate. 

Fourth.  Such  articles  of  incorporation  and  duly  certified  copies 
of  the  constitution  and  laws,  rules  and  regulations,  and  copies  of 
all  proposed  forms  of  benefit  certificates,  applications  therefor  and 
circulars  to  be  issued  by  such  society,  and  a  bond  in  the  sum  of 
five  thousand  dollars,  with  sureties  approved  by  the  Commissioner 
of  Insurance  and  Banking,  conditioned  upon  the  return  of  the 
advance  payments,  as  provided  in  this  section,  to  applicants,  if  the 
organization  is  not  completed  within  one  year,  shall  be  filed  with 
the  Commissioner  of  Insurance  and  Banking,  who  may  require  such 
further  information  as  he  deems  necessary,  and  if  the  purposes  of 
the  societv  conform  to  the  requirements  of  this  act,  and  all  pro- , 


FRATERNAL   BENEFIT   INSURANCE  629 

visiotiB  of  law  have  beeo  complied  with,  the  Commiasioner  of  In- 
surance and  Banking  shall  bo  certify  and  retain  and  record  (or 
file)  the  articles  o£  iacorporation,  and  furnish  the  incorporators  a 
preliminary  certificate  authorizing  said  society  to  solicit  members 
as  hereinafter  provided. 

Upon  receipt  of  said  certificate  from  the  Commissioner  of  Insur- 
ance and  Banking  said  society  may  solicit  members  for  the  purpose 
of  completing  its  organization  and  shall  collect  from  each  applicant 
the  amount  of  not  less  than  one  regular  monthly  payment,  in  ac- 
cordance with  its  Table  of  Rates  as  provided  by  its  constitution  and 
laws,  and  shall  issue  to  each  such  applicant  a  receipt  for  the  amount 
so  collected.  But  no  such  society  shall  incur  any  liability  other 
than  for  such  advanced  payments,  nor  issue  any  benefit  certificate 
nor  pay  or  allow,  or  offer  or  promise  to  pay  or  allow,  to  any  per- 
son any  death  or  disability  benefit  until  actual  bona  fide  applica- 
tions for  death  benefit  certificates  have  been  secured  upon  at  least 
five  hundred  lives  for  at  least  one  thousand  dollars  each,  and  all 
such  applications  for  death  bene^ts  shall  have  been  regularly  ex- 
amined by  legally  qualified  practicing  physicians  and  certificates 
of  such  examinations  have  been  duly  filed  and  approved  by  the 
chief  medical  examiner  of  such  society ;  nor  until  there  shall  be 
established  ten  subordinate  lodges  or  branches  into  which  said 
five  hundred  applicants  have  been  initiated ;  nor  until  there  has 
been  submitted  to  the  Commissioner  of  Insurance  and  Banking, 
under  oath  of  the  president  and  secretary  or  corresponding  officers 
of  such  society,  a  list  of  such  applicants,  giving  their  names, 
addresses,  date' examined,  date  approved,  date  initiated,  name  and 
number  of  the  subordinate  branch  of  which  each  applicant  is  a 
member,  amount  of  benefits  to  be  granted,  rate  of  stated  periodical 
contributions,  which  shall  be  sufficient  to  provide  for  meeting  the 
mortuary  obligation  contracted,  when  valued  for  death  benefits 
upon  the  basis  of  the  National  Fraternal  Congress  Table  of  Mor- 
tality, as  adopted  by  the  National  Fraternal  Congress,  August 
23,  1899,  or  any  higher  standard,  at  the  option  of  the  society,  and 
for  disability  benefits  by  tables  based  upon  reliable  experience. 
and  for  combined  death  and  permanent  total  disability  benefits  by 
tables  based  upon  reliable  experience,  with  an  interest  assump- 
tion not  higher  than  four  per  cent  per  annum ;  nor  until  it  shall 
be  shown  to  the  Commissioner  of  Insurance  and  Banking  by  the 
sworn  statement  of  the  treasurer  or  corresponding  officer  of  such 
society  that  at  least  five  hundred  applicants  have  each  paid  in 
cash  at  least  one  regular  monthly  payment  as  herein  provided  per 
one  thousand  dollars  of  indemnity  to  be  effected,  which  payments  - 
in  the  aggregate  shall  amount  to  at  least  twenty-five  hundred  dol- 
lars; all  of  which  shall  be  credited  to  the  mortuary  or  disability 
.fund  on  account  of  such  applicants  and  no  part  of  which  may  be 
used  for  expenses. 
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Said  advanced  payments  shall,  during  the  period  of  organiza- 
tion, be  held  in.  trust,  and  if  the  organization  is  not  completed 
within  one  year  as  hereinafter  provided,  returned  to  said  appli- 
cants. 

The  Commissioner  of  Insurance  and  Banking  may  make  such 
examination  and  require  such  further  information  as  he  deems 
advisable,  and  upon  presentation  of  satisfactory  evidence  that  the 
society  baa  compiled  (complied)  with  all  the  provisions  of  law, 
he  shall  issue  to  such  society  a  certificate  to  that  effect.  Such  cer- 
tificate shall  be  prima  facie  evidence  of  the  existence  of  such 
society  al  the  date  of  such  certificate.  The  Commissioner  of  In- 
surance and  Banking  shall  cause  a  record  of  such  certificate  to 
be  made  and  a  certified  copy  of  snch  record  may  be  given  in  evi- 
dence with  like  efltect  as  the  original  certificate. 

No  preliminary  certificate  granted  under  the  provisions  of  this 
section  shall  be  valid  after  one  year  from  its  date,  or  after  such 
further  period,  not  exceeding  one  year,  as  may  be  authorized  by 
the  Commissioner  of  Banking  and  Insurance  upon  cause  shown; 
unless  the  five  hundred  applicants  herein  required  have  been  se- 
cured and  the  organization  has  been  completed  as  herein  provided ; 
and  the  articles  of  incorporation  and  all  proceedings  thereunder 
shall  beceme  null  and  void  in  one  year  from  the  date  of  said  pre- 
•liminary  certificate,  or  at  the  expiration  of  said  extended  period, 
unless  such  society  shall  have  completed  its  organization  and  com- 
menced business  as  herein  provided.  When  any  domestic  society 
shall  have  discontinued  business  for  the  period  of  one  year,  or  has 
less  than  four  hundred  members,  its  charter  shall  become  null  and 
void.  Every  such  society  shall  have  the  power  to  make  a  constitu- 
tion and  by-laws  for  the  government  of  the  society,  the  admission 
of  its  members,  the  management  of  its  afffurs  and  the  fixing  and 
readjusting  of  the  rates  of  contribution  of  its  members  from  time 
to  time;  and  it  shall  have  the  power  to  change,  alter,  add  to,  or 
amend  such  constitution  and  by-laws  and  shall  have  such  other 
powers  as  are  necessary  and  incidental  to  carrying  into  effect  the 
•  object  and  purposes  of  the  society.     (Id.,  Sec,  12.) 

Note, — (1)  The  organlEem  of  a  Iraternal  beneflctary  association  and 
to  whom  a  preliminary  certificate  authorlilng  them  to  solicit  members, 
but  not  to  Issue  certificates  or  polldea.  cannot  aBsIgn  their  rights  under 
such  preliminary  certificate  to  other  parties,  nor  can  any  other  parties 
than  those  named  In  the  preliminary  certificate  perfect  the  organisa- 
tion and  obtain  a  charter.  (Opinion  of  Attorney  Qeneral,  -July  25, 
1&13.) 

(2)  The  bond  mentioned  In  above  section  should  be  signed  and  ac- 
knowledged by  the  Incorporators  of  the  association  as  principal  and 
should  be  made  payable  to  the  Commissioner  of  Insurance  and  Bank- 
ing,    (Opinion  of  Attorney  General,  December  21,  1909,) 
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14.  Any  society  now  engaged  in  transacting  business  in  this 
State  may  exercise,  after  the  passage  of  this  act,  all  of  the  right* 
conferred  thereby,  and  all  of  the  rights,  powers  and  privileges  now 
exercised  or  possessed  by  it  under  its  charter  or  articles  of  incor- 
poration not  inconsistent  with  this  act,  if  incorporated ;  or  if  it  be 
a  voluntary  association,  it  may  incorporate  hereunder.  But  no 
society  already  organized  shall  be  required  to  reincorporate  here- 
under, and  any  such  society  may  amend  its  articles  of  incorpora- 
tion from  time  to  time  in  the  manner  provided  therein  or  in  its 
constitution  and  laws,  and  all  such  amendmenta  shall  be  filed  with 
the  Commissioner  of  Insurance  and  Banking  and  shall  become  op- 
erative upon  such  filing,  unless  a  later  time  be  provided  in  such 
amendments  or  in  its  articles  of  incorporation,  constitution  or 
laws.     (Id.,  Sec.  13.) 

M«rgen  Ntd  Tnuuf«n. 

15.  No  domestic  society  shall  merge  with  or  accept  the  trans- 
fer of  the  membership  or  funds  of  any  other  society  unless  such 
merger  or  transfer  is  evidenced  by  a  contract  in  writing,  setting 
out  in  full  the  terms  and  conditions  of  such  merger  or  tranter 
and  filed  with  the  Commisiouer  of  Insurance  and  Banking  of  this 
State,  together  with  a  sworn  statement  of  the  financial  condition 
of  each  of  said  societies  by  its  president  and  secretary,  or  cor- 
responding ofiicers,  and  a  certificate  of  such  officers,  duly  verified 
under  oath  of  said  officers  of  each  of  the  contracting  societies,  that 
such  merger  or  transfer  has  been  approved  by  a  vote  of  two-thirds 

.  of  the  members  of  the  supreme  legislative  or  governing  body  of 
each  of  said  societies. 

Upon  the  submission  of  said  contract,  financial  statements  and 
certificates,  the  Commissioner  of  Insurance  and  Banking  shall  ex- 
amine the  same,  and  if  he  shall  find  snch  financial  statements  to 
be  correct  and  the  said  contract  to  be  in  conformity  with  the 
provisions '  of  this  section,  and  that  such  merger  or  transfer  is 
just  and  equitable  to  the  members  of  each  of  said  societies,  he 
shall  approve  said  merger  or  transfer,  issue  bis  certificate  to  that 
effect,  and  thereupon  the  said  contract  or  merger  or  transfer  shall 
be  of  full  force  and  effect.  In  case  such  contract  is  not  approved, 
the  fact  of  its  submission  and  its  contents  shall  not  be  disclosed 
by  the  Commissioner  of  Insurance  and  Banking.     (Id.,  See.  14.) 

Animal  Ucentfe. 

16.  Societies  which  are  now  authorized  to  transact  business  in 
this  State  may  continue  such  business  until  the  first  day  of  April 
next  succeeding  the  passage  of  this  act,  and  the  authority  of  such 
societies  may  thereafter  be  renewed  annually,  but  in  all  cases  to 
ti^nninate  on  the  first  day  of  the  succeeding  April ;  provided,  how- 
ever, the  license  shall  continue  in  full  force  and  effect  until  the 
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new  licence  be  issued  or  specifically  refused.  For  each  such  liMnse 
or  renewal  the  society  shall  pay  the  Commissioner  of  Insurance  and 
Banking  ten  dollars.  A  duly  certified  copy  or  duplicate  of  such 
license  shall  be  prima  facie  evidence  that  the  license  (licensee)  is 
a  fraternal  benefit  society  within  the  meaning  of  this  act.  (Id., 
See.  15.) 

Admlwloii  of  Por^gB  Societf. 

17.  No  foreign  society  now  transacting  business,  organized  prior 
to  the  passage  of  this  act,  which  is  not  now  authorized  to  transact  - 
business  in  this  State,  shall  transact  any  business  herein  without 
a  license  from  the  Commissioner  of  Insurance  and  Banking.  Any 
such  sbciety  shall  be  entitled  to  a  license  to  transact  business  within 
this  State  upon  filing  with  the  Commissioner  of  Insurance  and 
Banking  a  duly  certified  copy  of  its  charter  or  articles  of  associa- 
tion; a  copy  of  its  constitution  and  laws,  certified  by  its  secretary 
or  corresponding  ofl5cer;  a  power  of  attorney  to  the  Commissioner 
of  Insurance  and  Banking  as  hereinafter  provided;  a  statement 
of  its  business  under  oath  of  its  president  and  secretary  or  cor- 
responding officer  in  the  form  required  by  the  Commissioner  of 
Insurance  and  Banking,  duly  verified  by  an  examination  made  by 
the  supervisuig  insurance  ofl^eial  of  its  home  State  or  other  State 
satisfactory  to  the  Commissioner  of  Insurance  and  Banking  of 
this  State ;  a  certificate  from  the  proper  official  in  its  home  State, 
province  or  country  that  the  society  ia  legally  organized ;  a  copy 
of  its  contract,  which  must  show  that  benefits  are  provided  for 
by  periodical  or  other  payments  by  persons  holding  similar  cou- 
tracts;  and  upon  furnishing  the  Commissioner  of  Insurance  and 
Banking  such  other  information  as  he  may  deera  necessary  to  a 
proper  exhibit  of  its  business  and  plan  of  working,  and  upon 
showing  that  its  assets  are  invested  in  accordance  with  the  laws 
of  the  State,  Territory,  district,  province  or  country  where  it  is 
organized,  he  shall  issue  a  license  to  such  society  to  do  business 
in  this  State  until  the  first  day  of  the  succeeding  April,  and  such 
license  shall,  upon  compliance  with  the  provisions  of  this  act,  be 
renewed  annually,  but  in  all  cases  to  terminate  on  the  first  day  of 
the  succeeding  April;  provided,  however,  that  license  shall  con- 
tinue in  full  force  and  effect  until  the  new  license  be  issued  or 
specifically  refused.  Any  foreign  society  desiring  admission  to 
this  State  shall  have  the  qualifications  required  of  domestic  so- 
cieties organized  under  this  act  and  have  its  assets  invested  as  re- 
quired by  the  laws  of  the  State,  Territory,  district,  country  or 
province  where  it  is  organized.  For  each  such  license  or  renewal 
the  society  shall  pay  the  Commissioner  of  Insurance  and  Banking 
ten  dollars.  When  the  Commissioner  of  Insurance  and  Banking 
refuses  to  license  any  society  or  revokes  its  authority  to  do  busi- 
ness in  this  State,  he  shall  reduce  his  ruling,  order  or  deei 
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writing  and  file  the  same  in  his  office,  and  shall  furnish  a  copy 
thereof,  together  with  a  statement  of  his  reasons,  to  the  officers 
of  the  society,  upon  request,  and  the  action  of  the  Cominissioner 
of  Insurance  and  Banking  shall  be  reviewable  by  proper  proceed- 
ings in  any  court  of  cojppetent  jurisdiction  within  the  State ;  pro- 
vided, however,  that  nothing  contained  in  this  or  the  preceding 
section  shall  be  taken  or  construed  as  preventing  any  such  society 
from  continuing  in  good  faith  all  coiftracts  made  in  this  State  dur- 
ing the  time  snch  society  was  legally  authorized  to  transact  busi- 
ness herein.     (Id.,  Sec.  16.) 

Note. — All  the  provisions  of  above  aectton  must  be  complied  with  be- 
fore a  foreign  asBOclatlon  can  be  lawfully  licensed,  and  If  the  Commls- 
aloner  of  Insurance  and  Banhlng  desires  further  Information,  be  may 
also  make,  or  hare  an  examination  made,  of  the  association  before 
iBBulng  a  license  to  do  business  In  Texas.  (Opinion  of  Attorney  General, 
March  18,  1310.) 

Power  of  Attorney  and  Service  e<  Process. 

18.  Every  society,  whether  domestic  or  foreign,  now  transact- 
ing business  in  this  State  shall,  within  thirty  days  after  the  pass- 
age of  this  act,  any  (and)  every  such  society  hereafter  applying  for 
admission,  shall  before  being  licensed,  appoint  in  writing  the  Com- 
missioner of  Insurance  and  Banking,  and  his  successors  in  office 
to  be  its  true  and  lawful  attorney  upon  whom  all  legal  process  in 
any  action  or  proceeding  against  it  shall  be  served,  and  in  such 
writing  shall  agree  that  any  lawful  process  against  it  which  is 
served  upon  such  attorney  shall  be  of  .the  same  legal  force  and 
validity  as  if  served  upon  the  society  and  that  the  authority  shall 
continue  in  force  so  long  as  any  liability  remains  outstanding  in 
this  State. 

Copies  of  such  appointment  certified  by  said  Commissioner  of 
Insurance  and  Banking  shall  be  deemed  sufficient  evidence  thereof 
and  shall  be  admitted  in  evidence  with  the  same  force  and  effect 
as  the  original  thereof  might  be  admitted.  Service  shall  only  be 
made  upon  siieh  attorney,  must  be  made  in  duplicate  upon  the 
Commissioner  of  Insurance  and  Banking,  or,  in  his  absence,  upon 
the  person  in  charge  of  his  office,  and  shall  be  deemed  sufficient 
service  upon  such  society ;  provided,  however,  that  no  such  ser- 
vice shall  be  valid  or  binding  against  any  such  society  when  it  is 
required  thereunder  to  file  its  answer,  ploding  (pleading)  or  defense 
in  less  than  thirty  days  from  the  date  of  mailing  the  copy  of  such 
service  to  such  society.  When  legal  process  against  any  such  so- 
ciety is  served  upon  said  Commissioner  of  Insurance  and  Bank- 
ing he  shall  forthwith  forward  by  registered  mail  one  of  the  dupli- 
cate copies  prepaid  and  directed  to  its  secretary  or  corresponding 
officer.  Legal  process  shall  not  be  served  upon  any  such  society 
except  in  the  manner  provided  herein.     (Id.,  Sec.  17.) 


,  Goo»^lc 
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PUcfl  ot  Meeting — ^Loc»tloii  of  OfBce. 

19,  Any  domestic  society  may  provide  that  the  meetings  of  its 
legislative  or  governing  body  may  be  held  in  any  State,  district, 
province  or  Territory  wherein  an  eh  society  has  subordinate  branches, 
and  all  bnsiness  transacted  at  such  me^ings  shall  be  as  valid  in 
all  respects  as  if  snch  meetings  were  held  in  this  State;  but  its 
principal  office  shall  be  located  in  this  State,     (Id.,  Sec.  18.) 

No   PeFSonal   LUblUlT. 

20.  Officers  and  members  of  the  supreme,  grand  or  any  subor- 
dinate body  of  any  such  incorporated  society  shall  not  be  individ- 
ually liable  for  the  payment  of  any  disability  or  death  benefit 
provided  for  in  the  laws  and  agreements  of  such  society ;  but  the 
same  shall  be  payable  only  out  of  the  funds  of  snch  society  and  in 
the  manner  provided  by  its  laws.     (Id.,  Sec.  19.) 

Waiver  ot  the  Provlaloiu  of  (be  Laws. 

'  21.  The  constitution  and  laws  of  the  society  may  provide  that 
no  subordinate  body  nor  any  of  its  subordinate  officers  or  mem- 
bers shall  have  the  power  or  authority  to  waive  any  of  the  pro- 
visions of  the  laws  and  constitution  of  the  society,  and  the  same 
shall  be  binding  on  the  society  and  each  and  every  member  thereof 
and  OD  all  beneficiaries  of  members. 

All  grand  lodges,  by  whatever  name  known,  whether  incorporated 
or  not,  holding  charters  from  any  supreme  governing  body,  which 
were  conducting  business  in  this  State  upon  the  passage  of  this 
act,  as  a  fraternal  beneficiary  association,  upon  what  is  known  as 
the  separate  jurisdiction  plan,  shall  be  treated  as  single  State 
organizations,  and  all  reports  required  by  the  provisions  of  this 
act  shall  be  made  and  furnished  by  the  officers  of  such  supreme 
State  governing  body  and  shall  embrace  and  contain  the  transac- 
tions, liabilities  and  assets  of  such  State  organization.  (Id.,  Sec. 
20.) 

BeneHt  Not  AH»ch«bIe. 

22.  No  money  or  other  benefit,  charity  or  relief  or  aid  to  be 
paid,  provided  or  rendered  by  any  such  society  shall  be  liable  to 
attachment,  garnishment  or  other  process,  or  be  seized,  taken,  or 
appropriated  or  applied  by  any  legal  or  equitable  process  or  opera- 
tion of  law  to  pay  any  debt  or  liability  of  a  member  or  beneficiary 
or  any  other  person  who  may  have  a  right  thereunder,  either  be- 
fore or  after  payment.     (Id.,  See,  21.) 

ConstltntiQn  and  Laws — Amendments. 

23.  Every  society  transacting  business  under  this  act  shall  file 
with  the  Commissioner  of  Insurance  and  Banking  a  duly  certified 
copy  of  all  amendments  of,  or  additions  to  its  constitution  and 
laws  within  ninety  days  after  the  enactment  of  the  same.  Printed 
copies  of  the  constitution  and  laws,  as  amended,  changed,  or  added 
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to,  certified  by  the  secretary  or  corresponding  officer  of  the  society, 
shall  be  prima  facie  evidence  of  the  legal  adoption  thereof.  (Id., 
See.  22.) 

Aouu*!  Repoita. 

24.  Every  society  transacting  business  in  this  State  shall  an- 
nually, on  or  before  the  Ist  day  of  March,  file  with  the  Commis- 
sioner of  Insurance  and  Banking  in  such  form  as  he  may  require, 
a  statement  under  oath  of  its  president  and  secretary  or  correspond: 
ing  officers,  of  its  condition  and  standing  on  the  31st  day  of  De- 
cember next  preceding,  and  of  its  transactions  for  the  year  end- 
ing on  that  date,  and  also  shall  furnish  such  other  information  as 
the  Commissioner  of  Insurance  and  Banking  may  deem  necessary 
to  a  proper  exhibit  of  its  business  and  plan  of  working.  The  Com- 
missioner of  Insurance  and  Banking  may  at  other  times  require 
any  further  statement  he  may  deem  necessary  to  be  made  relating 
to  such  society. 

In  addition  to  the  annual  report  herein  required,  each  society 
shall  annually  report  to  the'  Commissioner  of  Insurance  and  Bank- 
ing a  valuation  of  its  certificates  in  force  on  December  31st  last 
preceding,  excluding  those  issued  within  the  year  for  which  the 
report  is  filed,  in  cases  where  the  contribution  for  the  first  year 
in  whole  or  in  part  are  used  for  current  mortality  and  expenses; 
provided,  the  first  report  of  valuation  shall  be  made  as  of  Decem- 
ber 31,  1913,  BQch  report  ~^of  valuation  shall  show,  as  contingent 
liabilities  the  present  mid-year  Value  of  the  promised  benefits  pro- 
vided in  the  constitution  and  laws  of  such  society,  under  certifi- 
cates then  subject  to  valuation;  and,  as  contingent  assets,  the  pres- 
ent mid-year  value  of  the  future  net  contributions  provided  in  the 
constitution  and  laws  as  the  same  are  in  practice  actually  collected. 
At  the  option  of  any  society,  in  lien  of  the  above,  the  valuation 
may  show  the  net  value  of  the  eBrtificates  subject  to  valuation 
hereinbefore  provided,  and  said  net  value,  when  computed  in  case 
of  monthly  contributions,  may  be  the  means  of  the  terminal  values 
for  the  end  of  the  preceding  and  of  the  current  insurance  years. 

Such  valuation  shall  be  certified  by  a  competent  accountant  or 
actuary,  or,  at  the  request  and  expense  of  the  society,  verified  by 
the  actuary  of  the  Department  of  Insurance  of  the  home  State  of 
the  society,  and  shall  be  filed  with  the  Commissioner  of  Insurance 
and  Banking  within  ninety  days  after  the  submission  of  the  last 
preceding  annal  {annual)  report.  The  legal  minimum  standard 
of  valuation  for  all  certificates,  except  for  disability  benefits,  shall 
be  the  National  Fraternal  Congress  Table  of  Mortality,  as  adopted 
by  the  National  Congress,  August  23,  1899;  or,  at  the  option  of 
the  society,  any  higher  table ;  or,  at'  its  option,  it  may  use  a  table 
based  upon  the  society's  own  experience  of  at  least  twenty  years, 
and  covering  not  less  than  one  hundred  thousand  lives  with  in-^lp 
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terest  aBsumptioD  not  more  than  four  per  centum  per  annom. 
Each  such  valuation  report  shall  set  forth  clearly  and  tuUy  the 
mortality  and  interest  basis  and  the  method  of  valuation.  Any 
society  providing  for  disability  benefits  shall  keep  ■the  net  con- 
tributions for  such  benefits  in  a  fund  separate  and  apart  from  all 
other  benefit  and  expense  funds  and  the  valuation  of  all  other 
business  of  the  society ;  provided,  that  where  a  combined  contribu-  ■ 
tion  table  is  used  by  a  society  for  both  death  and  permanent  total 
.  disability  benefits,  the  valuation  shall  be  according  to  tables  of 
reliable  experiences,  and  in  such  cases  a  separation  of  the  funds 
shall  not  be  required. 

The  valiiation  herein  provided  for  shall  not  be  considered  or  re- 
garded as  a  test  of  the  financial  solvency  ol  the  society,  but  each 
society  shall  be  held  to  be  legally  solvet  (solvent)  so  long  as  the 
founds  (funds)  in  its  possession  are  equal  ,to  or  in  excess  of  its 
matured  liabilities. 

Beginning  with  the  year  1914,  a  report  of  such  valuation  and 
an  explanation  of  the  facts  concerning  the  condition  of  the  so- 
ciety thereby  disclosed,  shall  be  printed  and  mailed  to  each  bene- 
ficiary member  of  the  society  not  later  than  June  1st  of  each  year; 
or,  in  lien  thereof  such  report  of  valuation  and  showing  of  the 
society's  condition  as  thereby  disclosed,  may  be  published  in  the 
society's  official  paper,  and  the  issue  containing  the  same  mailed 
to  each  beneficiary  member  of  the  society.  The  laws  of  such  so- 
ciety shall  provide  that  if  the  stated  periodical  contributions  of 
the  members  are  insufficient  to  pay  all  matured  death  and  disability 
claims  in  full,  and  to  provide  for  the  creation  and  maintenance  of 
the  funds  required  by  its  laws  additional,  increased  or  extra  ratea 
of  contribution  shall  be  collected  from  the  members  to  meet  such 
deficiency;  and  such  laws  may  provide  that,  upon  the  written  ap- 
plication or  consent  of  the  member,  his  certificate  may  be  charged 
with  its  proportion  of  any  deficiency  disclosed  by  valuation,  with 
interest  not  exceeding  five  per  centum  per  annum.     (Id.,  Sec.  23.) 

ProTlsloDH  to  Insnre  Pntnre  Secnrfty. 

25.  If  the  valuation  of  the  certificates,  as  hereinbefore  provided, 
on  December  31,  1917,  shall  show  that  the  present  value  of  future 
net  contributions,  together  with  the  admitted  assets,  is  less  than 
the  present  value  of  the  promised  benefits  and  accrued  liabilities, 
such  society  shall  thereafter  maintain  said  financial  condition  at 
each  succeeding  triennial  valuation  in  respect  of  the  degree  of  de- 
ficiency as  shown  in  the  valuation  as  of  December  31,  1917.  If  at 
any  succeeding  triennial  valuation  such  society  does  not  show  at 
least  the  same  condition,  the  Commissioner  of  Insurance  and  Bank- 
ing shall  direct  that  it  thereafter  comply  with  the  requirements 
herein  specified.  If  the  next  snccoeding  triennial  valuation  after 
the  receipt  of  such  notice  shall  show  that  the  society  has  tailed  to 
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maintain  the  condition  required  herein,  tiie  Commissioner  of  In- 
anrance  and  Banking  may,  in  the  absence  of  good  cause  shown  for 
such  failure,  institute  proceedings  for  the  dissolution  of  such  so- 
ciety, in  accordance  with  the  provisions  of  Section  24  of  this  act, 
or  in  the  case  of  a  foreign  society,  its  license  may  be  canceled  in 
the  manner  provided  in  this  act. 

Any  such  society,  shown  by  any  triennial  valuation,  subsequent 
to  December  31,  1917,  not  to  have  maintained  the  condition  herein 
required,  shall,  within  two  years  thereafter,  make  such  improve- 
ment as  to  show  a  percentage  of  deficiency  not  greater  than  as  of 
December  31,  1917,  or  thereafter,  as  to  all  new  members,  admitted 
be  subject,  so  far  as  stated  rates  of  contributions  are  concerned, 
to  the  provisions  of  Section  12  of  this  >act,  applicable  in  the  or- 
ganization of  new  societies;  provided,  that  the  net  mortuary  or 
beneficiary  contributions  and  funds  of  such  new  members  shall 
be  kept  separate  and  apart  from  the  other  funds  of  the  society. 
If  such  required  improvement  is  not  shown  by  the  succeeding  trien- 
nial valuation,  then  the  said  new  members  may  be  placed  in  a 
separate  class  and  their  certificates  valued  as  an  independent  so- 
ciety in  respect  of  contributions  and  funds.     (Id.,  Sec.  23a.) 

Same. 

.  26.  In  lieu  of  the  requirements  of  Sections  23  and  23a,  any  so- 
ciety accepting  in  its  laws  the  provisions  of  this  section  may  value 
its  certificates  on  a  basis  herein  designated,  "accumulation  basis," 
by  crediting  each  member  vrith  the  net  amount  contributed  for 
each  year  and  with  interest  at  approximately  the  next  (net)  rate 
earned  and  by  charging  him  with  his  share  of  the  losses  for  each 
year,  herein  designated  "cost  of  insurance,"  and  carrying  the  bal- 
ance, if  any,  to  his  credit.  The  charge  for  the  coat  of  insurance 
may  be  according  to  the  actual  experience  of  the  society  applied 
to  a  table  of  mortality  recognized  by  the  law  of  this  State,  and 
shall  take  into  consideration  the  amount  at  risk  during  each  year, 
which  shall  be  the  amount  payable  at  death  less  the  credit  to  the 
member,  except  as  specifically  provided  in  its  articles  of  laws  or 
contracts  no  charge  shall  be  carried  forward  from  the  first  valua- 
tion hereunder  against  any  member  for  any  past  share  of  losses 
exceeding  the  contribntions  and  credit.  If,  after  the  first  valua- 
tion, any  member's  share  of  losses  for  any  year  exceeds  his  credit, 
including  the  contribution  for  the  year,  the  contribution  shall  be 
increased  to  cover  his  share  of  the  losses.  Any  such  excess  share 
of  losses  chargeable  to  any  member  may  be  paid  out  of  a  fund  or 
contribution  especially  created  or  required  for  such  purpose. 
-  Any  member  may  transfer  to  any  plan  adopted  by  the  society 
with  net  rates  on  which  tabular  reserves  are  maintained  and  on 
snch  transfer  shall  he  entitled  to  make  such  application  of  hia 
credit  as  provided  in  the  laws  of  the  society.  C    nooir 
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Certificates  issued,  rerated  or  readjusted  on  a  basis  provided  for 
adequate  rates  with  adequate  reserves  to  mature  such  certificates 
upon  assumption  for  mortality  and  interest  recognized  by  the  law 
of  this  State  shall  be  valued  on  snch  basis,  herein  designated  the 
"Tabular  Basis";  provided,  that  if  on  the  first  valuation  under 
this  Section  a  deficiency  in  reserve  shall  be  shown  for  any  such 
certificate,  the  same  shall  be  valued  on  the  aciJumulation  basis. 

Whenever  in  any  society  having  members  upon  the  tabular  basis 
and  upon  the  accumulation  basis,  the  total  of  all  costs  of  insurance 
provided  for  any  year  shall  be  insufiicient  to  meet  the  actual  death 
and  disability  losses  for  the  year,  the  deficiency  shall  be  met  for 
the  year  from  the  available  funds  after  setting  aside  all  credits  in 
the  reserve  or  from  increased  contributions  or  by  an  increase  in 
the  number  of  assessments  applied  to  the  society,  as  a  whole  or 
to  classes  of  members  as  may  be  specified  in  its  laws,  savings 
from  a  lower  amount  of  death  losses  may  he  returned  in  like  man- 
ner as  may  be  specified  in  its  laws.  If  the  laws  of  the  society  so 
provide,  the  assets  representing  the  reserves  of  any  separate  class 
of  members  may  be  carried  separately  for  such  class  as  if  in  an  in- 
dependent society,  and  the  required  reserve  aecommulation  (ac- 
cumulation) of  such  class,  so  set  apart  shall  not  thereafter  be 
mingled  with  the  assets  of  other  classes  of  the  society. 

A  table  showing  the  credits  to  individual  members  for  each 
age  and  year  of  entry  and  showing  opposite  each  credit  the  tabu- 
lar reserve  required  on  the  whole  life  or  other  plan  of  insurance 
specified  in  the  contract,  according  to  assumptions  for  mortality 
and  interest  recognized  by  the  law  of  this  State  and  adopted 
by  the  society,  shall  be  filed  by  the  society  with  each  annual  re- 
port and  also  be  furnished  to  each  meniber  before  July  1st  of  each 
year. 

In  lieu  of  the  aforesaid  statement  there  may  be  furnished  to  each 
member  within  the  same  time  a  statement  giving  the  credit  for 
such  member  and  giving  the  tabular  reserve  and  level  rate  re- 
quired for  a  transfer  carrying  out  the  plan  of  insurance  specified 
in  the  contract.  No  table  or  statement  need  be  made  or  furnished 
where  the  reserves  are  maintained  on  the  tabular  basis.  For  this 
purpose  individual  bookkeeping  accounts  for  each  member  shall 
not  be  required  and  all  calculations  may  be  made  by  actuarial 
methods. 

Nothing  herein  contained  shall  prevent  the  maintenance  of  such 
surplus  over  and  above  the  credits  on  the  accamulation  basis,  and 
the  reserves  on  the  tabular  basis  pursuant  to  its  laws ;  nor  be  con- 
strued as  giving  to  the  individual  member  any  right  or  claim  to 
any  such  reserve  or  credit  other  than  in  manner  as  Expressed  in 
the  contract  and  its  laws ;  nor  as  making  any  such  reserve  or  credits 
a  liability  in  determining  the  legal  solvency  of  the  society.  (Id., 
See.  23c.}  ,  -  ■ 


FRATERNAL   BENEFIT   INSURANCE  639 

EuunliMUoii  of  Domestic  Societies. 

27.  The  Commissioner  of  Insurance  and  Banking,  or  any  per- 
son he  may  appoint,  shall  have  the  power  of  visitation  and  exam- 
ination into  the  affairs  of  any  domestic  ^ciety.  He  may  employ 
assiatants  for  the  purpose  of  such  examination,  and  he,  or  any 
person  he  may  appoint,  shall  have  free  access  to  all  the  books, 
papers  and  documents  that  relate  to  the  business  of  the  society, 
and  may  summon  and  qualify  as  witnesses  under  oath  and  examine 
its  officers,  agents  and  employes  or  other  person  in  relation  to  the 
affairs,  transactions  and  conditions  of  the  society. 

The  expense  of  such  examination  shall  be  paid  by  the  society 
examined  upon  statement  furnished  by  the  Commissioner  of  In- 
surance and  Banking  and  the  examination  shall  be  made  at  least 
once  in  three  years. 

Whenever  after  examination  the  Commissioner  of  Insurance  and 
Banking  is  satisfied  that  any  domestic  society  has  failed  to  comply 
with  any  provisions  of  this  act,  or  is  exceeding  its  powers,  or  is 
not  carrying  out  its  contracts  in  good  faith,  or  is  transacting  busi- 
ness fraudulently;  or  whenever  any  domestic  society*,  after  the 
existence  of  ode  year  or  more,  shall  have  a  membership  of  less  than 
four  hundred  (or  shall  determine  to  discontinue  business)  the 
Commissioner  of  Insurance  and  Banking  may  present  the  facts  re- 
lating thereto  to  the  Attorney  General,  who  shall,  if  he  deem  the 
circumstance  warrant,  commence  an  action  in  quo  warranto  in  a 
court  of  competent  jurisdiction,  and  such  court  shall  thereupon 
notify  the  ofBcers  of  such  society  of  a  hearing,  and  if  it  shall  then 
appear  that  such  society  should  be  closed,  said  society  shall  be  en- 
joined from  carrying  on  any  further  business  and  some  person 
shall  be  appointed  receiver  of  such  society  and  shall  proceed  at 
once  to  take  possession  of  the  books,  papers,  moneys  and  other 
assets  of  the  society,  and  shall  forthwith,  under  the  direction  of 
the  court,  proceed  to  close  the  affairs  of  the  society,  and  to  distrib- 
ute its  funds  to  those  entitled  thereto. 

No  such  proceedings  shall  be  commenced  by  the  Attorney  General 
against  any  such  society  until  after  notice  has  been  duly  served 
on  the  chief  executive  officers  of  the  society  and  a  reasonable  op- 
portunity given  to  it,  on  a  date  to  be  named  in  said  notice,  to  show 
cause  why  such  proceeding  should  not  be  commenced.  (Id-,  Sec. 
24.) 

AppUcntloii  for  Receiver,  Etc. 

28.  No  application  for  injunction  against  or  proceedings  for  the 
dissolution  of  or  the  appointment  of  a  receiver  for  any  such  do- 
mestic society  or  branch  thereof  shall  be  entertained  by  any  court 
in  the  State  unless  the  same  is  made  by  the  Attorney  General.  (Id., 
See.  25.) 
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Examination  ot  Foreign  Sodetiee. 

29.  The  CommissioDer  of  Insurance  and  Banking,  or  any  per- 
son whom  he  may  appoint,  may  examine  any  foreign  society  trans- 
acting or  applying  for  admission  to  transact  business  in- this  State. 
The  said  Commissioner  of  Insurance  and  Banking  may  employ  as- 
sistants, and  he,  or  any  person  he  may  appoint,  shall  have  free 
access  to  all  the  books,  papers  and  documents  that  relate  to  the 
business  of  the  society,  and  may  summon  and  qualify  as  witnesses 
under  oath  and  exainine  its  officers,  agents  and  employes  and  other 
persona  in  relation  to  the  affairs,  transactions  and  conditions  of  the 
society.  He  may,  in  his  discretion,  accept,  in  lieu  of  such  examina- 
tion, (an  examination)  of  the  Insurance  Department  of  the  State, 
Territory,  district,  province  or  country  where  such  society  is  or- 
ganized. The  actual  expense  -of  examiners  making  any  such  ex- 
amination shall  be  paid  by  the  society,  upon  statements  furnished 
by  the  Commissioner  of  Insurance  and  Banking.  If  any  such  so- 
ciety or  its  officers  refuse  to  submit  (to)  such  examination  or  to 
comply  with  the  provisions  of  the  Section  relative  thereto,  the  au- 
thority of  such  society  to  write  new  business  in  this. State  shall  be 
suspended,  or  license  refused  until  satisfactory  evidence  is  fur- 
nished by  the  Commissioner  of  Insurance  and  Banking  relating  to 
the  condition  and  affairs  of  the  society,  and  during  such  suspen- 
sion the  society  shall  not  write  any  new  business  in  this  State. 
(Id.,  Sec.  26.) 

Note. — See  note  under  Section  17. 

No  Adverse  PubllcaUonB. 

30.  Pending,  during  or  after  an  examination  or  investigation  of 
any  such  society,  either  domestic  or  foreign,  the  Commissioner  of 
Insurance  and  Banking  shall  make  public  no  financial  statement, 
report  or  finding,  nor  shall  he  permit  to  become  public  any  financial 
statement,  report  or  finding  affecting  the  status,  standing  or  rights 
of  any  such  society,  at  its  home  ofSce,  nor  until  such  society  shall 
have  been  afforded  a  reasonable  opportunity  to  answer  any  such 
financial  statement,  report  of  (or)  finding,  and  to  make  such  show- 
ing in  connection  therewith  as  it  may  desire.     (Id.,  Sec.  27.) 

Revocation  ot  License. 

31.  When  the  Commissioner  of  Insurance  and  Banking  on  in- 
vestigation is  satisfied  that  any  foreign  society  transacting  business 
under  this  act  has  exceeded  its  powers,  or  has  failed  to  comply 
with  any  provisions  of  this  act,  or  is  conducting  business  fraudu- 
lently, or  is  not  carrying  out  its  contracts  in  good  faith,  he  shall 
notify  the  society  of  his  findings,  and  state  in  writing  the  grounds 
of  his  dissatisfaction,  and  after  reasonable  notice  require  said  so- 
ciety, on  a  datenamcd,  to  show  csiise  why  its  license  should  not 
be  revoked.     If,  on  the  date  named  iu  said  notice,  such  objections 
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have  not  been  removed  to  the  satisfaction  of  aaid  CommiBsioner  of 
Insurance  and  Banking,  or  the  society  does  not  present  good  and 
sufficient  reasons  why  its  authority  to  transact  business  in  this 
State  should  not  at  that  time  be  revoked,  he  may  revoke  the  au- 
thority of  the  society  to  continue  business  in  this  State.  All  de- 
cisions and  findings  of  the  Commissioner  of  Insurance  and  Banking 
made  under  the  provisions  of  this  section  may  be  reviewed  by 
proper  proceedings  in  any  court  of  competent  jurisdiction,  as  pro- 
vided in  Section  16  of  this  act.     (Id.,  Sec.  28.) 

Ex«BapCiaii  of  CertBln  SoeleCies. 

32.  Nothing  contained  in  this  act  shall  be  construed  to  affect 
or  apply  to  grand  or  subordinate  lodges  of  Masons,  Odd  Fellows  or 
Knights  of  Pythias  (exclusive  of  the  insurance  department  of  the 
supreme  lodge  Knights  of  Pythias)  and  the  Junior  Order  of  the 
United  American  Mechanics  (exclusive  of  the  berieficiary  or  in- 
surance branch  of  the  National  Council  Junior  Order  United  States 
American  Mechanics)  or  societies  which  limit  their  membership  to 
any  one  hazardous  occupation  nor  to  similar  societies  which  do  not 
issue  insurance  certificates  nor  to  an  association  of  local  lodges  of 
a  society  now  doing  business  in  this  State  which  provides  death 
benefits  not  exceeding  five  hundred  dollars  to  any  one  person  or 
disability  benefits  not  exceeding  three  hundred  dollars  in  any  one 
year  to  pay  one  person  or  both,  nor  to  any  contracts  of  reinsurance 
business  on  such  plan  in  this  State,  nor  to  domestic  societies  which 
limit  their  membership  to  the  employes  of  a  particular  city  or  town, 
designated  firm,  business  house  or  corporation,  nor  to  domestic 
lodges,  orders  or  associations  of  a  purely  religious,  charitable  and 
benevolent  description  which  do  not  provide  for  a  death  benefit  of 
more  than  one  hundred  dollars  or  for  disability  benefits  of  more 
than  one  hundred  and  fifty  dollars  to  any  person  in  one  year. 

The  Commissioner  of  Insurance  and  Banking  may  require  from 
any  society  such  information  as  will  enable  him  to  determine 
whether  such  society  is  exempt  from  the  provisions  of  this  act. 

Any  fraternal  benefit  society  heretofore  organized  and  incor- 
porated and  operating  within  the  definition  sot  forth  in  Sections  1, 
2  and  3  of  this  act,  providing  for  the  benefits  in  case  of  death  or 
disability  resulting  solely  from  accidents,  but  which  does  not  obli- 
gate itself  to  pay  death  or  sick  benefits,  may  be  licensed  under  the 
provisiona  of  this  act  and  shall  have  all  the  privileges  and  shall 
be  subject  to  all  the  provisions  and  regulations  of  this  act,  except 
that  the  provisions  of  this  act  requiring  medical  examinations,  val- 
uations of  benefit  certificates  wid  that  the  certificates  shall  specify 
the  amount  of  benefits,  shall  not  apply  to  such  society.  (Id.,  Sec. 
29.) 

Note. — (1)  A  fraternal  benefit  Bodety  chartered  and  operating  under 
a  license  of  the  Commlsaloner  of  Insurance  and  Banking  prior  to  tMi;^ 
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enactment  of  tbe  statute  of  1913,  governing  such  aodetles,  cannot  be 
exempted  from  complying  vltb.  tbe  requiremente  of  the  last  mentioned 
statute  b7  merely  reducing  tbe  amount  of  Its  beneflts  below  $300  for 
death  beneOts  or  l&OO  for  disability  benefits  In  one  year,  but  la  never- 
tbeless  subject  to  said  statute  regardless  of  the  amount  of  its  benefits. 
The  exemption  .pt  certain  associations  under  Section  39  of  said  act  It 
the  benefits  are  not  In  excess  of  the  above  amounts,'  refers  only  to  a 
voluntary  unincorporated  association  and  not  to  a  corporation  already 
operating  under  a  charter  and  a  license.  (Opinion  of  Attorney  Gen- 
eral, June  27,   1913.) 

(3)  A  fraternal  benefit  society  issulnc  certificates,  which  are  tn  effect 
Insurance  policies,  is  thereby  doing  an  insura^nca  business,  and  must 
comply  with  the  laws  ^Terntng  fraternal  benefit  societies,  including 
the  provleloD  requiring  such  organizations  to  obtain  a  certificate  of  au- 
thority to  do  such  bualnera.  (Opinion  of  Attorney  General.  July  8, 
1913.) 

T«zatlon. 

33.  Every  fraternal  benefit  society  organized  or  licensed  under 
this  act  is  hereby  declared  to  be  a  charitable  and  benevolent  in- 
stitution, and  all  of  its  funds  and  property  shall  be  exempt  from 
all  and  every  S^tate,  county,  district,  municipEil  and  school  tax, 
other  than  taxes  on  real  estate  and  office  equipment,  when  same  is 
used  for  other  than  lodge  purposes.  (Id.,  Sec.  30.) 

Bxcnptton  of  Certain  AssocUtlona— Hntaal  Aid  Association, 

34,  The  provisions  of  this  act  shall  not  apply  to  incorporated 
or  unincorporated  mutual  relief  or  benefit  or  burial  associations, 
operating  upon  the  assassment  plan,  whose  business  is  confined  to  not 
more  than  one  county  in  the  State,  or  to  a  territory  in  two  or  more 
adjacent  counties  included  within  a  radius  of  not  more  than  twenty-- 
five  miles  surrounding  the  city  or  town  in  which  its  principal  office 
is  to  be  located,  which  is  designated  in  its  charter,  which  are  hereby 
denominated  local  mutual  aid  associations;  providing  that  such  as- 
sociations are  in  no  manner  directly  or  indirectly  conneoted.  fed- 
erated or  associated  with  any  such  association,  and  do  not  directly 
or  indirectly  contribute  to  the  expense  or  support  of  any  other 
such  association  or  to  the  officers,  promoters  or  managers  thereof. 
And,  provided,  that  no  person  or  officer  shall  receive  from  said  as- 
sociation any  payment  on  account  of  organization  or  other  expenses 
or  salaries  not  a  bona  fide  resident  of  such  county,  in  which  such 
association  is  domiciled.  The  association  above  mentioned  shall 
annually  on  or  before  March  1st  file  a  statement  with  the  Com- 
missioner of  Insurance  and  Banking,  which  shall  be  signed  and 
sworn  to  by  the  president,  spcretary  and  treasurer  or  the  officers 
holding  positions  corresponding  thereto.  Such  statement  shall  show 
whether  the  association  has  during  the  preceding  year  done  any 
business  outside  of  the  county  in  which  it  is  domiciled,  and  shall 
state  whether  or  not  said  association  is  associated,  federated  or 
directly  or  indirectly  connected  with  any  other,  and  shall  show 
what,  if  anything,  has  been  contributed  during  the  preceding  year 
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by  said  association,  or  the  members  to  any  person  or  officer  or 
director  thereof  for  salaries,  commissions  or  promotion  expenses 
and  the  name  and  residence  of  the  party  or  parties  receiving  the 
same.  Should  any  person  in  such  affidavit  herein  provided  for  make 
any  false  statement  he  shall  be  deemed  giiilty  of  false  swearing,  and 
punished  as  provided  by  taw.  The  Commissioner  of  Insviranee  and 
Banking  may,  at  his  option,  and  it  shall  b«  his  duty,  if  not  satisfied 
with  said  statement,  to  demand  other  additional  statements,  and 
examine  the  books,  papers  and  records  of  said  association,  either 
himself  or  by  some  other  suitable  person,  authorized  by  him.  Should 
it  appear  to  the  .Comjnissioner  of  Insurance  and  Banking  that  any 
such  local  mutual  aid  association  is  not  carrying  on'businessas  set 
forth  in  this  section,  and  is  not  entitled  to  the  exemption  therein 
set  forth,  such  association  shall  be  subject  to  and  comply  with  all 
provisions  of  this  act  as  a  fraternal  beneficiary  association.  Every 
such  local  association  claiming  to  be  entitled  to  the  benefit  of  the 
exemption  created  by  this  section 'shall  plainly^  state  upon  its  cer- 
tificates, applications  and  all  advertising  matter,  in  a  conspicuous 
manner,  that  said  association  is  a  local  mutual  aid  association,  or 
same  shall  be  deemed  subject  to  all  provisions  of  this  act.  (Id., 
See.  31.) 

Note, — Evei?  corporation  which  Issues  policies  of  Insurance  must  com- 
ply with  the  Insurance  laws  KovemliiK  Insurance  corporations.  If  it 
assumes,  aa  a  fraternal  benefit  socletr,  to  lesae  Indemnity  against  death, 
accident  or  bad  health,  for  a  stipulated  or  periodical  premium  or  assess- 
mant.  It  thereby  undertakes  to  do  an  Insurance  baslnesa  and  la  not  a 
charitable  organization.  Such  a  concern  must  comply  with  all  the  laws 
regulating  fraternal  beneflt  societies,  Including  the  obtaining  and  hold- 
ing a  certificate  of  the  CommlMloncr  of  Insurance  and  Banking,  author- 
ising It  to  engage  In  that  bnameaa.  (Opinion  of  Attorney  Oeneral,  March 
7,  1913.) 

Penalties. 

35.  Any  person,  ofBcer,  member  or  examining  physician  of  any 
society  authorized  to  do  business  under  this  act  who  shall  know- 
ingly or  willfully  make  any  false  or  fraudulent  statement  or  repre- 
sentation in  or  with  reference  to  any  application  for  membership, 
or  for  the  purpose  of  obtaining  money  from  or  benefit  in  any  society 
transacting  business  under  this  act,  shall  be  guilty  of  a  misde- 
meanor, and  upon  convietion  thereof  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars,  nor  more  than  five  hundred 
dollars,  or  impnsonment  in  the  county  jail  for  not  less  than  thirty 
days,  nor  more  than  one  year,  or  both,  in  the  discretion  of  the  court ; 
any  person  who  shall  willfully  make  a  false  statement  of  any  ma- 
terial fact  or  thing  in  a  sworn  statement  as  to  the  death  or  dis- 
ability of  a  certificate  holder  in  any  such  society,  for  the  purpose 
*  of  procuring  payment  of  a  benefit  named  in  the  certificate  of  such 
holder  and  any  person  who  shall  willfully  make  any  false  state- 
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ment  iu  any  verified  report  or  declaratioD  under  oath  required  or 
authorized  by  this  act,  shall  be  ^ilty  of  perjury,  and  shall  be  pro- 
ceeded against  and  punished  as  provided  by  the  statutes  of  this 
State  in  relation  to  the  crime  of  perjury. 

Any  peraon  who  shall  solicit  membership  for,  or  in  qny  manner 
assist  in  procuring  membership  in  any  fraternal  benefit  society  not 
licensed  to  do  business  in  this  State,  or  who  shall  solicit  member- 
ship for,  or  in  any  manner  assist  in  procuring  membership  in  sucU 
society,  not  authorized  as  herein  provided  to  do  business  as  herein 
defined  in  this  State,  shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  fifty 
nor  more  than  two  hundred  dollars. 

Any  person  who  solicits  for  or  organizes  lodges  of  such  associa- 
tion as  are  described  in  the  first  section  of  this  act  without  first 
obtaining  from  the  Commissioner  of  Insurance  and  Banking  a  cer- 
tificate of  authority  showing  that  the  association  has  complied  with 
the  provisions  of  this  act,  and  is  entitled  to  do  business  in  this 
State,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion shall  be  punished  by  a  fine  of  not  less  than  one  hundred  dol- 
lars, nor  more  than  two  hundred  and  fifty  dollars,  or  by  impris- 
onment in  the  county  jail  for  not  less  than  three  nor  more  than 
six  months,  or  by  both  such  fine  and  imprisonment;  provided,  the 
provisions  of  this  section  shall  not  be  so  construed  as  to  prohibit 
any  member  or  members  of  a  local  or  subordinate  lodge  from  so- 
liciting any  person  or  persons  to  become  a  member  of  any  local 
or  subordinate  lodge  already  in  existence ;  and  providing,  further, 
the  pr-ovisions  of  this  section  shall  not  apply  to  any  member  or 
members  of  any  local  or  subordinate  lodge  who  participate  in,  supei^ 
vise,  or  directs  or  conducts  the  organization  or  establi&hment  of 
any  local  or  subordinate  lodge  within  the  limits  of  the  county  of 
his  or  their  residence  or  lodge  district.  All  certificates  of  authority 
for  agents  or  solicitors  shall  be  issued  by  the  Commissioner  upon 
application  made  therefor  by  any  of  the  general  officers  of  the  asso- 
ciation, or  by  any  agent  whom  the  properly  authorized  governing 
body  of  the  association  has,  by  resolution  filed  with  the  Commis- 
sioner of  Insurance  and  Banking,  duly  empowered  to  make  snch 
application,  and  all  such  certificates  shall  be  revoked  by  the  Com- 
missioner upon  the  request  of  the  association,  and  may  be  revoked 
for  cause  upon  like  ground,  and  in  like  manner  as  the  certificates 
of  authority  of  agents  for  life  insurance  companies  under  the  laws 
of  this  State.  All  such  certificates  shall  be  renewed  annually  and 
shall  expire  on  the  first  day  of  April  of  each  year,  and  a  fee  of 
$1.00  shall  be  paid  for  the  use  of  the  State  for  the  issuance  of  said 
such  certificate. 

Any  society  or  any  officer,  agent  or  employe  thereof  neglecting 
or  refusing  to  comply  with  or  violating  any  of  the  provisions  of  this 
act,  the  penalty  for  which  neglect,  refusal  or  violation  is  not  speoi- 
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fied  in  this  section,  shall  be  fined  not  exceeding  two  hundred  dol- 
lars npon  conviction  thereof.     (Id.,  Sec,  32.) 

Repeal  ot  Fonner  Acts. 

36.  Chapter  36,  Acts  of  the  First  Called  Session  of  the  Thirty- 
first  Legislature  and  Chapter  22,  Acts  of  the  Second  Called  Seesiou 
of  the  Thirty-first  Legislature,  and  Chapter  92,  Acts  of  the  Regular 
Session  of  the  Thirty-second  Legislature,  and  all  other  taws  in  con- 
flict with  this  act  are  hereby  repealed.    (Id.,  Sec.  33.) 


37.  The  fact  that  a  large  class  of  the  citizens  of  Texas  carry  life 
insurance  policies  in  the  numerous  fraternal  beneficiary  societies 
of  the  State,  making  many  families  dependent  on  said  organization 
for  life  insurance,  and  the  further  fact  that  the  present  law  gov- 
erning said  societies  is  neither  clear  nor  adequate  to  properly  reg- 
ulate and  control  said  organizations,  creates  an  imperative  public 
necessity  and  emergeney,  requiring  that  the  rule  that  all  bills  be 
read  on  three  several  days  in  each  house  be  suspended,  and  the 
same  is  hereby  suspended,  and  this  act  shall  take  effect  and  be  in 
force  as  set  forth  in  it«  provision  from  and  after  its, passage,  and 
it  is  80  enacted.    (Id.,  See.  34.) 
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Home  *j<MiitMuile«  H»r  Be  Inctnikorkted. 

1.  Private  corporations  may  be  created  by  the  voluntary  asso- 
ciation of  three  or  more  persons  for  the  purposes  and  in  tbe  maimer 
hereinafter  mentioned.     (R.  S.,  Art.  1120.) 

For  VbM  Pnrposea  Coipt»stions  Mar  Be  Grekted. 

2.  The  purposes  for  which  private  corporations  may  be  formed 
are    •    •    *.    (K.  S.,  Art.  1121.) 

CiWUoii  to  Act  Providing  Tbmt  Corporate  SnrelT  Oonvanlee  Mmj  Become 
Snretles  mi  Bond  of  State  and  Ooontf  CMBdala. 

3.  An  act  to  amend  Chapter  13,  Title  71,  of  the  Revised  Civil 
Statutes  of  Texas,  1911,  providing  that  corporate  surety  companies 
may  become  sureties  on  bonds  of  county  and  State  officials,  and 
district  and  municipal  officials,  and  declaring  an  emergency.'  (Acts 
33rd  Leg.,  Chap.  66,  Caption.) 

To  Act  as  Sare^  or  GuaranUM-,  TmBtee,  Assignee,  Executor,  Adminis- 
trator, Etc 

Be  it  enacted  by  the  Legislature  of  the  State  of  Texas :  That 
Articles  4928  and  4929,  Chapter  13,  Title  71,  of  the  Revised  Civil 
Statutes  of  Texas,  1911,  be  and  the  same  are  hereby  amended  so 
that  hereafter  they  shall  read  as  follows : 

4.  Private  corporations  may  be  created  fo  act  as  trustee,  as- 
signee, executor,  administrator,  guardian,  and  receiver,  when  desig- 
nated by  any  person,  corporation  or  court  to  do  so,  and  to  do  a 
general  fiduciary  and  depository  business;  to  act  as  surety  and 
grantor  of  the  fidelity  of  employee,  trustees,  executors,  adminis- 
trators, guardians  or  others  appointed  to,  or  assuming  the  perform- 
ance of  any  trust,  public  or  private,  under  appointment  of  any  court 
or  tribunal,  or  under  contract  between  private  individuals  or  cor- 
porations; also  upon  any  bond  or  bonds  that  may  be  required  to 
be  filed  in  any  judiciary  proceedings ;  also  to  guarantee  any  con- 
tract or  undertaking  between  individuals  or  private  corporations 
and  the  State  and  municipal  corporations  or  counties,  or  between 
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corporations  and  individuals;  to  act  as  executor  and  testamentary 
guardian  when  designated  by  such  decedents;  or  to  act  as  adminis- 
trator or  guardian  when  appointed  by  any  court  having  jurisdic- 
tion ;  also,  on  any  bond  or  bonds  that  may  be  required  of  any  State 
official,  district  official,  county  or  official  of  any  school  district  or  of 
any  municipality;  prov,ided,  that  th£  commissioners'  courts  of  each 
county  shall  have  the  right  to  reject  any  or  all  official  bonds  made 
by  surety  companies  and  in  their  discretion  may  require  any  or  all 
officials  to  make  their  official  bonds  by  personal  sureties;  provided, 
also,  that  any  such  bond  may  be  accepted  and  approved  by  the 
officer  charged  by  law  with  the  duty  of  accepting  and  approving 
the  same  without  being  signed  by  other  securkies  than  such  cor- 
poration, and  provided  further,  that  when  any  such  bond  shall 
exceed  fifty  thousand  dollars  in  penal  sum,  the  officer  or  ofScers 
charged  by  law  with  the  duty  of  approving  and  accepting  such 
bond  may  require  that  such  bond  be  signed  by  two  or  more  surety 
companies,  or  by  one  surety  company  and  two  or  more  good  and 
sufficient  personal  sureties,  in  the  discretion  of  the  principal  or 
official  of  whom  the  bond  is  required,  and  any  statute  or  law  to 
the  contrary,  or  requiring  any  such  bond  to  be  signed  hy  two  or 
more  good  and  sufficient  sureties,  shall  be  governed  and  controlled 
by  the  provisions  of  this  article — provided,  also,  that  each  cor- 
poration, making  or  offering  to  make  any  bond  under  this  article, 
shall  publish  in  some  newspaper  of  general  circulation  in  the  county 
where  such  company  is  organized  or  has  its  principal  office  on  the 
first  day  of  February  of  each  year,  a  statement  of  its  condition  on 
the  previous  thirty-first  day  of  December,  showing  under  oath  its 
assets  and  liabilities  that  a  copy  of  said  statement  be  filed  with 
the  Commissioner  of  Insurance  and  Banking  before  the  first  of 
March  of  the  year  following,  and  a  fee  of  $25  be  paid  to  that  officer 
for  filing  the  same,  and  that  an  examination  of  its  affairs  may  be 
made  at  any  time  by  the  Commissioner  of  Insurance  and  Banking ; 
such  examination  to  be  at  the  expense  of  the  company;  provided, 
that  said  corporation  organized  under  the  provisions  of  this  article 
shall  have  a  paid-up  capital  stock  of  not  less  than  $100,000,  and 
shall  keep  on  deposit  with  the  State  Treasurer  money,  bonds  or 
other  securities  in  an  amount  not  less  than  $50,000 ;  and  said  securi- 
ties be  approved  by  the  Commissioner  of  Insurance  and  Banking, 
and  that  this  amount  be  kept  intact  at  all  times.  And  further  pro- 
viding that  all  foreign  corporations  transacting  the  business  of  a 
guaranty  and  fidelity  company  in  this  State  file  with  the  Commis- 
sioner of  Insurance  tind  Banking  an  affidavit  showing  that  such 
foreign  company  has  on  deposit  with  the  State  Treasurer  of  its 
home  State  $100,000  or  more,  in  money,  bonds  or  other  securities 
for  the  protection  of  its  policyholders.  (R.  S.,  4928,  as  amended 
by  Sec.  1,  Chap.  66,  Gen.  Laws  33rd  Leg.) 
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Note. — (1)  A  corporation  organized  tor  the  purpose  of  erection  or  re- 
pair of  any  building  or  Improvement,  accumulation  and  loaning  of  monej 
for  Ba.ld  purposes,  for  the  purchase,  sale  and  aubdlvlsion  of  real  property; 
to  act  as  a  trustee,  aSHlgnee,  executor,  administrator,  guardian  or  re- 
ceiver, to  do  a.  general  fiduciary  and  depository  business,  to  act  as  suretj 
and  guarantor  of  the  fidelity  of  employes,  go  on  bonds  required  in  any 
judicial  proceedings,  to  act  as  executor  and  testamentary  guardian,  to 
act  as  administrator  or  guardian  when  appointed  by  court.  Held,  that 
a  deposit  of  f50,000  must  be  made.  (Attorney  General's  opinion,  Juno 
9,  189S.) 

<2)  The  deposit  by  a  company  under  above  law  may  be  made  by  de- 
positing Its  own  bonds  secured  by  mortgage  on  Its  own  property.  (At- 
torney General's  opinion,  October  24,  1901.) 

(3)  A  company  for  the  purpose  of  acting  "as  trustee,  assignee,  execu- 
tor, administrator,  guardian  or  receiver,  when  designated  by  any  person, 
corporation  or  court  so  to  do  and  to  do  a  general  fldutdary  and  depository 
business,"  must  make  and  publish  annual  statement  as  prescribed  In 
above  section  and  pay  the  lee  tor  filing  same;  but  such  a  company  Is  not 
a  guaranty  and  fidelity  company,  and  Is  not  required  to  make  the  deposit 
mentioned.  Any  company,  however,  before  doing  a  guaranty,  fidelity  or 
surety  business  must  make  such  deposit  In  order  to  obtain  a  certificate  of 
authority  to  do  such  business.  (Attorney  General's  opinion,  November 
11,  1905.) 

(4)  A  company  organized  tor  the  purpose  of  doing  business  as  pre- 
scribed In  above  section,  may  lawfully  be  licensed  it  it  has  a  paid-up  cap- 
ital ot  $100,000,  notwithstanding  Its  charter  authorizes  It  to  have  a 
capital  in  excess  of  that  amount.  (Opinion  ot  Attorney  General,  August 
29,  1910.) 

(5)  A  company  organized  under#the  laws  of  another  State,  whose 
charter  authorizes  It  to  do  the  kinds  ot  business  mentioned  In  above 
section  as  well  as  other  kinds  ot  Insurance,  may  be  licensed  to  do  the 
business  mentioned  In  said  section  If  it  has  a  paid-up  capital  of  $100,000, 
although  It  has  a  larger  authorized  capital;  but  If  it  does  any  other  class 
of  business.  Its  entire  authorized  capital  must  be  first  paid  up.  (Opinion 
of  Attorney  General,  August  Z9,  1910.) 

(6)  A  company  organized  under  the  above  section,  before  doing  a 
fidelity  or  surety  business,  must  deposit  the  securities  as  therein  men- 
tioned; but  It  may  do  the  other  kinds  of  insurance  buBlness  as  provided 
In  Its  charter,  except  fidelity  and  surety,  without  being  required  to  make 
the  deposit.     (Opinion  of  Attorney  General,  December  30,  1910.) 

(7)  A  corporation  organized  under  the  laws  of  the  State  ot  Texas  in 
Section  37,  Chapter  130,  General  Laws  Twenty-fifth  Legislature  as 
amended  by  Section  1,  Chapter  127,  General  Laws  of  Twenty-eighth 
Legislature,  H.  S.,  Art.  492S,  and  whose  charter  authorizes  It  to  do  a 
general  surety  business  and  make  fidelity  bonds,  should  obtain  a  license 
from  the  Commissioner  of  Insurance  and  Banking,  and  comply  with  all 
the  laws  governing  fidelity,  surety  and  guaranty  companies  doing  busi- 
nesa  In  Texas.     (Opinion  of  Attorney  General,  December  2,  1912.) 

(8)  A  certificate  of  deposit  Is  "Securities"  within  the  meaning  ot  the 
law,  and  may  be  deposited  by  a  bonding  and  surety  company  In  the 
State  Treasury.     (Opinion  of  Attorney  General,  April  19,  1913.) 

(9)  Corporate  surety  companies  may  become  sureties  on  bonds  ol 
all  State  and  county  oBlcers,  Including  tax  collectors.  (Opinion  ot  At- 
torney General.  June  12,  1914.) 
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Bonds,  Undertakings,  Obligations,  Recognilzanc«a  or  GokrantleB  May  Be 

Execnted  hy  Suiety  Compttnies. 

5.  Whenever  any  bond,  undertaking,  recognizance  or  other  obli- 
gation is,  by  law  or  charter,  ordinances,  rules  and  regulations  of  a 
mimicipality,  board,  body,  organization,  court,  judge  or  public 
ofBcer,  required  or  permitted  to  be  made,  given,  tendered  or  filed, 
and  whenever  the  performance  of  any  act,  duty  or  obligation,  or 
the  refraining  from  any  act,  is  required  or  permitted  to  be  guar- 
anteed, such  bond,  undertaking,  obligation,  recognizance  or  guaran- 
tee may  be  executed  by  a  surety  company,  qualified  as  hereinbefore 
provided;  and  such  execution  by  such  company  of  such  bond,  un- 
dertaking, obligation,  recognizance  or  guaranty  shall  be  in  all  re- 
spects a  full  and  complete  eompiiance  with  everj'  law,  charter,  rule 
or  regulation  that  such  bond,  undertaking,  obligation,  recognizance 
or  guaranty  shall  be  executed  by  one  surety  or  by  one  or  more 
sureties,  or  that  such  sureties  shall  be  residents,  or  householders, 
or  freeholders,  or  either,  or, both,  or  possess  any  other  qualification 
and  all  courts,  judges,  heads  of  departments,  boards,  bodies,  munici- 
palities, and  public  officers  of  every  character,  shall  accept  and  treat 
such  bond,  undertaking,  obligation,  recognizance  or  guaranty,  when 
80  executed  by  such  company  as  conforming  to,  and  fully  and  com- 
pletely complying  with,  every  requirement  of  every  such  law,  char- 
ter, ordinance,  rule  and  regulation;  and  provided  any  suit  on  any 
bond  issued  under  Articles  4928  and  4929,  shall  be  brought  at  the 
place  provided  by  Article  4934,  Revised  Statutes,  1911,  and  if  the 
corporation  issuing  the  bond  sued  on  has  no  agent  in  the  coanty 
where  said  bond  was  issued  then  the  Commissioner  of  Insurance 
and  Banking  of  this  State  is  made,  by  consent  of  the  said  com- 
pany, its  agents  on  whom  service  of  process  may  be  held.  (K.  S., 
Art  4929,  as  amended  by  Sec.  1,  Chap.  66,  33rd  Leg.) 

Emergency  CLtnse. 

6.  The  fact  that  there  are  recurring  vacancies  in  county  ofBces 
caused  by  deaths,  removals  and  resignations  and  that  there  is  now 
no  provision  for  corporate  surety  bonds  for  such  ofBeials  creates  an 
emergency  and  an  imperative  public  necessity,  requiring  a  suspen- 
sion of  the  constitutional  rule  which  requires  that  bills  be  read  on 
three  several  days,  and  the  same  is  so  suspended,  and  this  act  shall 
take  effect  and  be  in  force  from  and  after  its  passage,  and  it  is 
BO  enacted.     {Acts  33rd  Leg.,  Chap.  66.  Sec.  2.) 

Most  Comply  With  Reqnlrementa  of  Everr  liaw — Capital  Stock  of  9100,- 
OOO — Moat  Deposit  Secnritln  of  «50,0OO  and  CSB.OOO. 

7.  Such  company  to  be  so  qualified  to  so  act  as  surety  or  guaran- 
tor, must  comply  with  the  requirements  of  every  law  of  this  State 
applicable  to  such  company  doing  business  therein ;  must  be  au- 
thorized under  the  laws  of  the  State  where  incorporated,  and  under 
its  charter  to  become  surety  upon  such  bond,  undertaking,  obliga- 
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tioD,  reeognizaace  or  guaranty ;  must  have  a'  fully  paid  up  and 
safely  inveBt«d  and  unimpaired  capital  of  at  least  $100,000;  nnust 
have  good  available  assets  exceeding  its  liabilities,  which  liabilities 
for  the  purpose  of  this  chapter  'shall  be  taken  to  be  its  capital  stock, 
its  outstanding  debts  and  a  premium  reserve  at  the  rate  of  fifty  per 
centum  of  the  current  annual  premiums  on  each  outstanding  bond, 
undertaking,  recognizance  and  obligation  of  like  character  in  force ; 
must  file  with  the  Commissioner  of  Insurance  and  Banking  a  cer- 
tified copy  of  its  certificate  of  incorporation,  a  written  application 
to  be  authorized  to  do  business  under  this  chapter  and  also,  with 
such  application,  and  in  each  year  thereafter  a  statement  verified 
under  oath  made  up  to  December  Slst  preceding,  stating  the  amount 
of  its  paid-up  cash  capital,  particularizing  each  item  of  investment, 
the  amount  of  premiums  upon  existing  bonds,  undertakings,  recog- 
nizances and  obligations  of  like  character  in  force  upon  which  it 
is  surety;  the  amount  of  liability  for  unearned  portion  thereof  es- 
timated at  the  rate  of  fifty  per  centum  of  the  current  annual 
premiums  on  each  such  bond,  undertaking,  recognizance  and  obli- 
gation in  force,  stating  also  the  amount  of  its  outstanding  debts 
of  all  kinds,  and  such  further  facts  as  may  be  by  the  laws  of  this 
State  required  of  such  company  in  transacting  business  therein; 
and  if  such  company  be  organized  under  the  laws  of  any  other 
State  than  this  State  it  must  also  have  on  deposit  with  a  State 
officer  of  one  of  the  States  of  the  United  States  not  less  than 
$100,000  in  good  securities,  deposited  with  and  held  by  such  officer 
fof  the  benefit  of  the  holders  of  its  obligations ;  must  also  appoint 
an  attorney  in  this  State  upon  whom  process  of  law  can  he  served, 
which  appointment  shall  continue  until  revoked  by  another  attor- 
ney substituted,  and  must  file  with  the  Commissioner  of  Insurance 
and  Banking  written  evidence  of  such  appointment,  which  shall 
state  the  residence  and  office  of  such  attorney ;  and  such  service  of 
process  may  also  be  made  upon  the  Commiisjoner  of  Insurance  of 
this  State,  by  virtue  of-his  office,  and  shall  be  as  effective  as  if  made 
upon  said  attorney ;  and  must  also  have  on  deposit  with  the  Treas- 
urer of  this  State  at  least  $50,000  in  good  securities,  worth  at  par 
and  market  value  at  least  that  sum,  of  the  value  of  which  securities 
the  Commissioner  of  Insurance  shall  judge,  held  for  the  benefit  of 
the  holders  of  the  obligations  of  such  company;  said  securities  so 
deposited  with  said  Treasurer  to  remain  with  him  in  trust  to  answer 
any  default  of  said  company  as  surety  upon  any  such  boiid,  under- 
taking, recognizance  or  other  obligation,  established  by  final  judg- 
ment upon  which  execution  may  lawfully  be  issued  against  said 
company ;  said  Treasurer  and  his  successors  in  office  being  hereby 
directed  to  so  receive  and  hereafter  retain  such  deposit  under  thia 
act  in  trust,  for  the  purposes  hereof;  such  company,  however,  at 
all  times  to  have  the  right  to  collect  the  interest,  dividends  and 
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proflts  upon  sach  securities,  and  from  time  to  time  withdraw  such 
securitieB  or  portions  thereof,  substituting  therefor  others  of  equally 
good  character  and  value,  to  the  satisfaction  of  said  Treasurer,  and 
such  securities  and  anibstitates  therefor  shall  be  at  all  times  exempt 
from  and  not  subject  to  levy  under  writ  or  process  of  attachment; 
and,  further,  shall  uot  be  sold  under  any  process  against  such  com- 
pany until  after  thirty  days  notice  to  said  company,  specifying  the 
time,  place  and  manner  of  such  sale,  and  the  process  under  which 
the  purpose  for  which  it  is  to  be  made,  accompanied  by  a  copy  of 
such  process ;  provided,  however,  that  whenever  any  such  com- 
pany, domestic  or  foreign,  has  been  engaged  in  this  State  in  the 
business  contemplated  by  this  act,  has  made  deposit  in  this  State, 
'in  trust  or  otherwise,  of  securities,  to  answer  any  default  of  sucli 
company  npon  any  such  bond,  undertaking,  recognizance,  guaranty 
or  stipulation,  such  securities  so  deposited  shall  be  by  the  trustee 
or  custodian  thereof  transferred  and  delivered  to  said  Treasurer  of 
this  State  in  trust  for  the  same  purposes  under  and  subject  to  all 
the  rights  and  equities  of  all  parties  interested,  and  to  the  terms 
and  provisions  of  this  act,  and  thereupon  such  deposit  shall  remain 
in  trust  under  and  subject  to  the  terms  and  provisions  of  this  act, 
and  whenever  such  deposit  has  been  made  with  a  trustee  by  order 
of  any  court  or  other  authority,  by  order  or  otherwise,  to  direct 
such  transfer  to  said  Treasurer ;  and  in  case  such  deposit  is  less  than 
the  sum  of  $60,000,  then  said  company  must  deposit  with  said  Treas- 
urer securities  sufficient  to  increase  said  deposit  to  said  sum  of 
$50,000,  as  required  by  this  chapter;  provided,  domestic  corpora- 
tions chartered  for  the  purpose  of  doing  business  under  this  chap- 
ter within  this  State  alone  shsU  be  required  to  deposit  securities 
as  hereinbefore' provided  for  to  the  amount  of  $25,000.  {R.  S.  Art. 
4930.) 

Note. — (1>  Ouarant7  and  fldelltj  companies  chartered  to  do  business 
In  Teias  alone  required  to  deposit  |2E,000  with  Treasurer,  which  amount 
ma7  be  a  part  of  the  flOO.OOO  capital  stock.  (Attornej  Oeneral's  opinion, 
December  18,  1901.) 

(2)  A  company  cannot  make  bonds  for  olBcerB  of  national  banks  In 
Texas,  unless  It  Is  licensed  to  do  bnslnees  under  the  laws  of  this  State. 
(Opinion  of  Attomer  General.  November  13,  1903.) 

(3)  Tbe  Btatutee  relating  to  the  Incorporatfon  of  other  Insurance  com- 
.  panies  govern  also  In  case  of  a  companr  organlssed  to  do  buslnesB  under 

the  provfBlons  of  above  section,  cmd  the  charter  should  be  filed  with  the 
Commissioner  of  Insurance  and  not  ^wlth  the  Secretar;  of  State;  the 
amount  of  tbe  deposit  la  f  25,000  by  a  company  organised  in  Texas.  (Opin- 
ion of  Attorney  General,  July  20,  1908.) 

(4)  A  company  chartered  and  operating  under  above  section  may  in- 
vest its  capital  In  the  capital  stock  of  national  banks,  but  not  in  the 
capital  stock  of  any  other  corporation;  but  it  may  invest  Its  surplus 
funds  In  the  capital  stock  of  other  dividend-paying  corporatlone.  (Opin- 
ion of  Attorney  General,  Jnly  26,  1906.) 

(6)     Fidelity,  guaranty  and  mrety  companies  are  luBurance  companies 
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and  ar«  subject  to  the  lavs  under  which  Insurance  companies  obtain  and 
hold  certificates  of  authority  to  do  buslnesB.  and  under  whlcb  ther  are 
forbidden  to  remove  suits  to  Federal  courts.  (Opinion  of  Attomer  Gen- 
era).  April   15,   ISOS.) 

(6)  Bonds  or  notes  secured  by  Brat  liens  on  real  estate  mar  be  de- 
posited by  a  surety  company.  (Opinion  of  Attorney  General,  October 
1.  1810.) 

(7)  A  surety  companr.  organized  In  another  State  or  Territory,  but 
having  no  deposit  anywhere,  may  deposit  |100,000  In  Texas,  and  In  order 
to  be  authorized  to  do  business  In  Texas,  would  be  required  to  make  an 
additional  deposit  with  the  Treasurer  of  this  State,  of  150,000;  but  it 
would  not  meet  the  requirements  of  the  law  If  It  deposited  only  1100,000 
In  Texas,  and  lEO.OOO  In  some  other  State  or  Territory.  (Opinion  ot 
Attorney  General,  April  3,  1911.) 

(8)  The  deposit  of  securities  required  by  law  to  be  made  by  Odellty 
and  security  companies  with  the  Treasurer  ot  the  State  of  Texas,  Is  a 
general,  and  not  a  special  deposit,  and  Is  made  for  the  protection  of  all 
the  holders  of  the  obllestlona  of  the  company  wherever  they  may  reside, 
and  1b  not  merely  for  the  benefit  of  Texas  policyholders.  (Opinion  of 
Attorney  General,  August  27,  1913.) 

(9)  "Outstanding  debts"  in  above  statute  refers  to  ascertained  and 
liquidated  demands  and  not  to  suits  or  claims  pending  on  policies  un- 
adjusted  and  reduced  to  judgment.  Securities  deposited  by  a  surety  In- 
surance company  in  Louisiana,  under  the  laws  of  that  State,  are  available 
assets.  Pendency  of  litigation  among  stockholders  of  such  a  company 
Is  no  ground  tor  refusing  to  license  It.  Ordinarily  a  corporation's  stock  !■ 
not  reckoned  as  a  liability  in  determining  Its  Bolvency.  (Opinion  of 
Attorney  General,  March  3,  1916.) 

Gommlsstoner  Shall  Issae  C^tlflcate,  When. 

8.  That  the  CommiBsioner  of  Insurance  and  Banking,  upon  due 
proof  by  any  such  company  of  its  possessing  the  qualifications  in 
this  act  specified,  shall  issue  to  such  company  a  certificate  setting 
forth  that  such  company  has  qualified,  and  is  authorized  for  the 
ensuing  year  to  do  business  under  this  chapter,  which  said  certifi- 
cate shall  be  evidence  of  such  qualification  of  such  company,  and 
of  its  authorization  to  become  and  to  be  accepted  as  sole  surety 
on  all  bonds,  undertakings,  recognizances  and  obligations  required 
or  permitted  by  law  or  the  charter,  ordinances,  rules  or  regulations 
of  any  municipality,  board,  body,  organization  or  public  ofiBeer,  and 
the  solvency  or  credit  of  such  company  for  all  purpoBes,  and  it« 
sufficiency  as  such  surety.     (R.  S.,  Art.  4931.) 

May  Surrender  CoHflcate   of   Quallflcation  Bat  Must  FUe  Wltb   State 
Treasurer  Bond  to  Cover  Liabilities,  Before  Wltbdrswbift  B«cnrltlea.' 

9.  That  any  such  company,  domestic  or  foreign,  may  at  any  time 
surrender  to  the  Commissioner  of  Insurance  and  Banking  its  said 
certificate  or  qualification,  and  shall  thereupon  cease  to  engage  in 
said  business  of  suretyship;  nnd  such  company  shall  thereupon  be 
entitled  to  the  release  and  return  of  its  said  deposit  as  aforesaid, 
in  manner  following:  Said  company  shall  file  with  said  Commis- 
sioner of  Insurance  and  Banking  a  statement  in  writing,  under  oftth, 
giving  the  date,  name  and  amount  of  all  its  then  existing  obligations 
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of  suretyship  in  this  State,  briefly  stating  the  facts  of  each  case  to 
said  Commissioner  of  Insurance  and  Banking,  who,  after  examina- 
tion of  the  facts,  shall  require  said  company  to  file  with  the  ftea-a- 
urer  of  this  State  a  bond,  payable  to  the  State,  in  a  sum  equal  to 
the  whole  amount  of  its  liability  in  this  State,  under  its  contracts, 
conditioned  for  the  faithful  performance  and  fulfillment  of  all  its 
outstanding  obligations,  or  it  may,  at  its  option,  reinsure  its  risks 
in  some  surety  company  authorized  to  do  business  in  this  State,  or 
cancel  all  bonds  on  which  it  is  liable,  and  return  a  pro  rata  of  the 
premium  received  thereon,  whenever  such  cancellation  and  return 
can  be  done  without  impairing  its  obligations  to  third  parties.  (R. 
S.,  Art.  4932.) 

Note. — (1)  Securltlea  may  be  wltbdrawn  when  the  company  makes 
proper  statement  under  oath  showing  compliance  with  requirements  of 
the  law.  Such  shoiwing  1b  Incomplete  unleas  full  amount  of  each  out- 
standlag  obligation  be  given;  where  obligations  or  bonds  are  or  have  been 
in  litigation,  fall  and  final  discharge  by  the  court  must  be  shown  to  ob- 
tain release  or  liability;  certified  copy  of  resolution  by  board  ot  directors 
authorizing  surrender  of  qualification  certificate  and  withdrawal  ot  seourt- 
ties,  together  with  authenticated  showing  as  to  number  of  directors,  num- 
ber present,  and  votes  for  and  against  the  resolution,  should  also  be 
furnished;  and  the  list  of  outstanding  obligations  should  show  the  date, 
character,  full  amount,  and  name  of  principal  signing  each.  (Opinion  ot 
Attorney  General,  February  25,  IBll.) 

(2)  The  bond  required  to  be  filed  before  securities  are  withdrawn  can- 
not be  made  to  cover  judgments  already  rendered  and  appealed,  but  a 
sufficient  amount  of  securities  to  pay  off  such  Judgments*  should  they 
become  final,  must  be  retained  in  the  State  Treasury.  An  examination 
ot  the  company's  affairs  should  be  made  to  ascertain  Its  outstanding  lia- 
bilities and  fix  amount  ot  bond  required.  (Opinion  of  Attorney  Oeneral, 
November  16,  1911.) 

(3)  A  surety  company  desiring  to  withdraw  from  the  State  and  be 
permitted  to  withdraw  Its  deposit  In  the  State  Treasury,  as  a  ground  for 
such  withdrawal  files  with  the  Commissioner  of  Insurance  and  Banking 
a  reinsurance  contract  by  which  its  busIneBs  Is  reinsured  in  a  company 
authorised  to  do  business  in  Texas,  a  provision  in  such  reinsurance  con- 
tract that  the  reinsuring  company  shall  not  admit  or  deny  a  liability  on 
any  bond  of  the  reinsured  company  unless  by  consent  ot  the  latter,  vitiates 
the  contracts  to  the  extent  ttizt  withdrawal  of  the  securities  should  not 
be  permitted,  the  reinsurance  not  being  absolute  but  merely  tentative. 
(Opinion  of  Attorney  General,  December  26.  191S.) 

Company  May  Withdraw  Pram  Bond. 

10.  Any  surety  company  may  withdraw  from  the  bond  of  any 
trustee,  guardian,  assignee,  receiver,  executor,  administrator  or 
other  fiduciary,  in  like  manner  and  by  like  proceedings  a^  is  now 
provided  br  law  in  the  case  of  individual  sureties.  (R.  S.,  Art. 
4933.) 

Hay  Be  Sned  In  Cvantf  TPbere  B<md  is  Filed. 

11.  If  any  suit  be  instituted  upon  any  bond  or  obligation  of 
any  surety  company,  the  proper  court  of  the  county  wherein  saidl^^ 
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bond  is  filed  shall  h&ve  jurisdiction  of  said  cause,  and  services 
therein  shall  be  made,  either  upon  the  attorney  for  said  company, 
by  thie  act  required  to  be  appointed,  or  upon  the  Commissioner  of 
Insurance  and  Banking  and  such  service  shall  be  to  all  intents 
valid  and  effectual  as  service  upon  said  company.  And  such  guar- 
anty, fidelity  and  surety  companies  shall  be  deemed  resident  of 
the  counties  wherever  they  may  do  business,  and  the  doing  or 
performing  of  any  business  in  any  county  shall  be  deemed  an  ac- 
ceptance of  the  provisions  of  this  act.     (R.  S.,  Art.  4934.) 

8tMt>  TreMsimr  to  Pay  Claims  When  Oompany  Has  Defaoltod. 

12.  Should  any  company  of  the  character  named  or  enumerated 
in  this  chapter  fail  or  refuse  to  pay  any  loss  by  it  incurred  in  this 
State  within  sixty  days  after  its  liability  thereupon  shall  have  been 
by  suit  finally  determined,  upon  satisfactory  proof,  to  the  Treas- 
urer of  this  State,  of  such  liability  and  of  its  non-payment,  said 
Treasurer  shall,  out  of  the  deposits  so  made  with  him,  as  by  this 
act  provided,  pay  said  loss,  and  when  he  shall  have  done  so  he 
shall  at  once  certify  to  the  Commissioner  of  Insurance  and  Bank- 
ing the  fact  of  such  default  on  the  part  of  said  company,  where- 
upon said  Commissioner  shall  forthwith  cancel  and  annul  the  cer- 
tificate of  authority  of  such  company  to  do  business  in  this  State ; 
provided,  that  such  payment  shall  not  operate  to  release  the  com- 
pany from  payment  of  any  balance  which  it  still  may  owe  after 
such  payment  by  the  Treasurer  of  this  State  has  been  made.  (R. 
S.,  Art.  4935.) 

Shall  Be  Held  to  Be  the  Agent. 

13.  Any  person  who  solicits  lyusiness  for  or  on  behalf  of  such 
corporation,  or'  makes  or  transmits  for  any  person  other  than  him- 
self, any  application  for  guaranty  or  security,  or  who  advertises 
or  otherwise  gives  notice  that  he  will  receive  or  transmit  same,  or 
who  shall  receive  or  transmit  same,  or  who  shall  receive  or  deliver 
a  contract  of  guaranty  or  security,  or  who  shall  examine  or  in- 
vestigate the  character  of  any  applicant  for  guaranty  or  security 
than  himself,  or  who  shall  refer  any  applicant  for  guaranty  or 
security  to  such  corporation,  whether  any  of  said  acts  shall  be  done 
at  the  instance  and  request,  or  by  the  employment  of  such  cor- 
poration, or  other  corporation  or  person,  or  any  person  who  shall 
issue  indemnifying  bonds  or  contracts,  whose  solvency  and  com- 
pliance with  his  said  bonds  or  obligations  is  guaranteed  directly  or 
indirectly  by  any  corporation,  shall  be  held  to  be  the  agent  oi 
such  corporation,  so  far  as  relates  to  all  the  liabilities  and  penal- 
ties prescribed  by  this  act.     (R.  S.,  Art.  4936.) 
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Five  Hnndred  Dollar  PentUty  for  AtxepOas  Corporation  Which  Haa  Not 
Compiled  With  the  Law. 

14.  Any  person,  association  of  portions  or  corporations,  who  shall 
accept  any  corporation  created  for  the  purpose,  or  either  of  them, 
nientioned  in  Article  4928,  See.  257,  without  aueh  corporation  hav- 
ing previously  complied  with  the  provisions  and  requirements  of 
this  chapter,  and  having  received  from  the  Commissioner  of  Insur- 
ance and  Banking  the  certificate  of  authority  provided  for  in  this 
chapter,  shall  forfeit  as  a  penalty  the  sum  of  five  hnndred  dollars, 
to  be  recovered  by  suit  in  the  name  of  the  State  in  any  court  of 
competeht  jurisdiction.     (R.  S,,  Art.  4937.) 

When  Bond  Has  Been  Canceled,  Statement  for  Cause  Must  Be  Made  In 
Writing. 

15.  When  any  corporation  shall  cancel  a  bond  of  guaranty  or 
indemnity,  or  shall  notify  the  employer  of  the  person  whose  fidelity 
is  guaranteed,  that  said  corporation  will  no  longer  guarantee  or  be 
aecurity  for  the  fidelity  of  said  person,  or  when  said  corporation 
has  once  guaranteed  the  fidelity  of  any  person,  or  acted  as  security 
therefor,  and  on  application  refuses  to  do  so  again,  it  shall  fur- 
nish to  such  person  a  full  statement  in  writing  of  the  facts  on 
which  the  action  of  the  corporation  is  based,  and  if  such  action  be 
based  in  whole  or  in  part  on  information,  all  such  information : 
and  any  such  corporation  failing  or  refusing  to  furnish  any  such 
written  statement  within  thirty  days  after  a  request  therefor  shall 
be  liable  to  such  person  injured  in  the  sum  of  five  hundred  dol- 
lars in  addition  to  all  other  damages  caused  thereby,  which  may  bo 
sued  for  and  recovered  in  any  court  of  competent  jurisdiction. 
(R.  S.,  Art.  4938.) 

ConunlsslonOT  SbaU  Revoke  Certlflcat«  of  Anthority,  When. 

16.  If  any  such  corporation  shall  fail  or  refuse  to  comply  with 
the  provisions  of  this  chapter,  the  Commissioner  of  Insurance  and 
Banking  shall  revoke  the  certificate  of  authority  issued  said  cor- 
poration.    (R.  S.,  Art.  4939.) 

Charged  With  Pabllc  Use. 

17.  Corporations  created  for  the  purposes  mentioned  in  Article 
4928,  Sec.  257,  are  hereby  declared  to  be  charged  with  a  public 
use.     (R.  S.,  Art.  4940.) 
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NOTES  ON 

FIDELITY,  GUARANTY  AND  SURETY 

COMPANIES 

Surety  Oompanies — ApplicatioH  of  Statute  1,  2 
Contract  of  Surety  Company — Nature  and  Extent   of  Liability  of 
Surety  3 

(a)  Building  Bonds  4 

(b)  Federal  Bonds — Default  or  Other  Misconduct  of  Officer  or 


(c)     Indemnity  Bonds  6 
Requisites  of  Bonds  7 
Sufficiency  of  Bond  8,  9 
Alterations  in  Contract  10,  11 
Bonds  of  Foreign  Insurance  Companies 

(a)  Compliance  with  Statute  13 

(b)  Contract  of  Agency  13 

(c)  Inures  to  Benefit  of  Policyholders  14 

(d)  Presentment  of  Claim  to  Receiver  15 

(e)  Ruling  Not  Prejudicial  to  Surety  IS 

(f)  Bo-nd  Cannot  Be  Proven  By  Certified  Copy  17 

(g)  Same  18 

(h)     Oancellation  of  Bond  and  Notification  to  Insured  19 
Attachment  of  Cov-tract  to  Bond  20 
Agents  21,  22 

Life  Insurance  Agent's  Bonds  23 
False  Representations  in  Application  for  Bond  24 
Com.pliance  with  Warranties  25 
Amount  of  Liability  26 
Solvency  of  Surety  27 
Reinsurance 

(a)     Construction  and  Operation  of  Contract  28 

fb)     Extent  of  Liability  of  Reinsurer  29 

(c)     Actions  on  Contracts  of  BeiTisnrance  30 

(■XS   U  (JTO.  S10  *nd  as  OTO.  3(n.>       niKke   It   ettectuKl   as   to  all   InBurance 
companleB. — National      Surety      Co.      v. 
■nratjr  OamjfaaiMu — AppUoatton  Of  Mat.       Hurphy-'WUker  Co..  ITI  B.  W.  917. 

1.  (a)  Under  Const.  Art.  S,  par.  3B, 
Acta  SlBt  Ley.,  c  108,  section  BE  (Rev. 
St.  1»11.  Art.  *96S).  held  not  germane  3.  (a)  The  bond  of  a  surety  com- 
to  title  of  act,  and  hence  Ineffectual  as  pany  by  vhlch  It  becomes  respoDBtbla 
to  a  surety  company  Issuing  (Idellty  for  the  performance  of  a  building  Con- 
or guaranty  bonds. — National  Surety  tr&ct  Is  In  Its  nature  a  contract  to  In- 
Co.  V.  Murphy-Walker  Co..  174  S.  W.  demnlfy  the  owner  against  defaults  of 
99T,  the    contractor,   and    as    such    must    be 

3.      (b)      Bev.    St.    1811,    Final    Title,  construea  like  any  other  contract  of  In- 

Par.  16.  under  Const.  Art.  a.  Paragraphs  suranee.    and.    If    it    Is    susceptible    of 

SB,   38,   4S.  held  not   to  enact  or   re-en-  two    construellona.    one    favorable   and 

act    Acts    3lBt    IjCB:    c.    ids.    Par.    B(  the   other   unfavorable    to   the    surety 

(Rev.    St.    1911.    Art.    49EB),    90    as    to  company,  the  latter,  If  consistent  with 
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:   or  roBBUtv  DmmAHoa 
EPAxzss.    (CBB  as  osaT. 
iia.  rnvMAMom.  i  as.) 


Surety  Co.  v.  San  Antonio  Loan  Sc 
Trust   Co.,   98   B.   W.    387. 

4.       (»       BBlUUbw       Xosdai— Surety 

bonds  on  building  contrects  are  not  to 

ance,  but  as  the  obligation  of  a  sure- 
ty, and  are  to  be  strictly  construed.^ 
General  Bonding  &  Casualty  Ins,  Co, 
V  Waples  Lumber  Co.,  ITS  S.  W.  651. 


lAor*. 


B.  (c>  Since  a  postmaster  would  be 
liable  under  the  federal  lawa  for  mis- 
conduct In  his  ofQclal  capacity,  an  In- 
surance contract  to  Indemnify  the  sure- 
ties of  a  postmaster  for  loss  caused  by 
bis  embezzlement  of  money  order  funds, 
etc.,  should  be  construed  with  refer- 
ence to  the  federal  laws  Imposing  a 
liability     upon     postmasters     In     such 


mlnlni 


what  e 


istltut 


an  embezzle  men  t  within  the  i 
and  not  under  the  state  statutes  de- 
fining the  offense. — QrlOln  v.  Zuber. 
113  S.   W.   961. 


S.  (d)  Contracts  of  surety  com- 
pany Indemnifying  employer  against 
dishonesty  of  employe  held  to  be  con- 
atraed  by  the  same  rules  as  apply  to 
other  insurance  contracts. — National 
Surely  Co.  v.  Murphy-Walker  Co.,  1T4 
8.  W.  9B7. 


7.  It  Is  not  necessary  to  stale  in  the 
bond  that  the  company  Is  authorlied 
to  do  business  In  Texas.  Such  lack  of 
authority  may  be  proved. — Clopton  v. 
aoodbar.  SE  S.  W.  972. 


\.  sequestration  b 


d  signed  by  a 
surety  company  as  one  surety  Is  suf- 
flclent. — CloptOD  v.  Good  bar.  E5  8.  W. 
972. 

9.  A  ball  bond  executed  by  a  bond- 
ing company  ehould  be  accepted. — Ex 
Parte  Cook,   ISS  a.  W.   61. 


MMttmUeam 

1ft  (a)  A  material  alteration  of  the 
contract  by  building  contractor  and 
building  owner  will  release  the  con- 
tractor's bondsman. — General  Bonding 
ft  Casualty  Ins.  Co.  v.  McCurdy,  18S 
S.  W.  7««. 

11.  (b)  The  owner  of  a  bulldlnR,  on 
default  of  the  contractor,  cannot,  ex- 
cept as  authorized  by  the  contract  or 
the  coDtractor'a  bond,  make 
and  so  render  the  bondsmen  llabi 
General  Bonding  A  Casualty  Ins. 
V.  McCurdy,  18S  B.  W.  796. 
4S— In». 


(a)  Oompllano*  wiU  Btatnto. 

IB.  A  bond  given  by  a  foreign  In- 
surance company  In  strict  complianoa 
with  Act  March  20,  1909  (Acta  3lBt 
Leg.,  c  102)  I  1.  being  limited  by  aec- 
tlon  a  to  obligations  arising  out  of 
contracts  of  insurance,  was  a  valid 
■talutory  bond,  though  it  did  not  con- 
tain such  limitation  In  express  terms. 
—Ross  V.  Southern  Surety  Co.,  169  B. 
W.  10G6. 

(b)  OoBteaot  of  Aiwnojr. 

13.  A  Judgment  against  a  foreign 
Insurance  company  on  a  contract  of 
agency,  and  not  on  a  contract  of  Insur- 
ance, gives  no  right  of  action  on  a  bond 
given  pursuant  to  Act  March  20.  1809 
(Acts    aist    Leg.    c.    102),    tt    1,    3.— Id, 


■«naflt     of     noior- 


14.  A  bond  executed  by  defendant  to 
indemnify  a   surety   on   the   bond   of  a 

k  foreign  insurance  company  to  enable 
It  to  obtain  a  license  to  do  business 
in  Texas  held  to  Inure  to  the  benefit  of 
policyholders  of  the  in eu ranee  com- 
pany.— Southwestern  Surety  Itis.  Co. 
V.  Anderson.  lEE  3.  W.  1176.  Keversad 
152  S.  W.   818. 

(S)     ^rsaantDMBt  of  Oblm  to  BsoalTT. 

15.  Under  the  terma  of  a  bond  ex- 
ecuted on  behalf  of  a  foreign  Insurance 
company,  conditioned  for  paying  all  of 
its  lawful  obtigationB  to  any  citizen,  a 
policyholder  was  not  required  to  pre- 
sent his  claim  to  the  receiver  of  the 
insurance  company  before  suing  on  the 
bond,  on  the  company's  failure  to  pay 
according  to  the  policy. — Southwestern 
Surety  Ins.  Co,  v.  Anderson,  152  S.  W. 
816.     Reversed   155  3.  W.  1176. 

(•)     mnllnc  B«t  Vrs]aAl«l»]  ts  SitMtr. 

IS.  Where  a  foreign  Insurance  com- 
pany. Bued  with  Its  surety,  had  been  dis- 
solved, a  ruling  by  the  reviewing  court 
that  a  peremptory  Instruction  to  find 
for  the  Insurance  company  and  against 
plaintiff  operated  as  a  dlsmisBBl  as  to 
the  insurance  company  held  not  pre- 
judicial to  the  surety.— Southwestern 
Surety  Ins.  Co.  v.  Anderson.  152  8.  W. 
818.      Reversed    156    S.    W.    1176. 

(f)     Bond  OuaM  B«  ^wtbk  br  Ow. 


17.  Only  such  documents  as  are  re- 
quired or  permitted  by  law  to  be  filed 
In  a  public  office,  so  as  to  constitute 
them  archives  or  records,  can  be  prov* 
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for   Ita   attachmeDt,   a.nd    the   i 
being-  made  a  part  "aa  fully  aa  if  r 
cited    In   detail   herein." — San   Antonio 
Brewing  Ass'n  v.  J.  M.  Abbott  Oil  Co., 

12S  S.  W.  873. 

an   Indemnity  b 


3ond    of    defendant 


>   the 


i    of   ■ 


company,  (lied  !r 
lent  to  enable  i 
y    to    do    buelneai 


required  by  Ian  t 


bfl  died 
red  by  a  certlDed  copy  there- 


tev.   St.   189E,  ^ 


l.  T4Z.  providing 


bond  of  guaranty  or  Indemnity  execut- 
ed by  It.  or  notlfleB  the  employer  of 
the  person  whose  fidelity  In  guaranteed 
that  It  will  no  longer  be  security  for 
him.  It  shall  furntsh  aueh  person  a  full 
fltatement  In  writing  of  the  facta  on 
which  Ita  action  la  baaed,  with  the 
name  and  realdence  of  the  Informant, 
ana  prescribing  a  penalty  of  |600  for 
refVBHl  to  furnlah  the  statement,  does 
not  apply  to  a  foreign  corporation  not 
doing  buslneaa  within  the  state,  which 

ment  In  the  state  of  Its  Incorporation. 
McBrlde  v.   Fidelity  A  Casualty  Co.  of 

New  York,   SI    B.   W,    1091. 

Att<Mluii«at  of  Contract  to  Bond. 

Ml  Where  the  seller  of  oil  agreed  to 
give  a  bond  to  secure  the  performance 
of  the  contract,  and  the  surety  com- 
pany knew  that  the  contract  was  to  be 
attached  to  the  bond,  by  delivering  the 
bond  to  the  seller  without  the  contract 
attached  It  empowered  the  seller  to  at- 
tach tl^e  contract  to  the  bond  before  It 

tonlo  Brewing  Ass'n  v,  J.  M.  Abbott 
OH  Co.,  1S9  S.  W.  373. 


ai.  (a)  Under  Rev.  SI.  189B,  Art. 
740,  providing  that  one  who  BOllclta 
business  for  a  guaranty  and  fidelity 
corporation,  or  makes  for  any  person 
other  than  himself  any  application  for 
guaranty  or  security,  or  gives  notice 
that  he  will  receive  or  transmit  the 
aame.  etc.,  ahall  be  held  to  be  the 
agent  of  the  corporation  ao  far  as 
relates  to  all  liabllltlea  and  pensJtles. 
where  a  guaranty  company  Intrusted 
a  bond  to  the  seller  of  oil  to  deliver 
It  to  the  buyer,  It  not  only  made  the 
seller  Its  acent  for  the  delivery  of 
the  bond,  but  the  seller  became  the 
agent  under  the  statute,  where  It  whs 
not  only  empowered  to  deliver  the 
bond,  but  to  attach  to  It  the  contract 
referred  to  in  It:  provision  being  made 


to  Bell  oil.  with  the 
was  delivered  by  the  seller, 
acting  as  agent  for  the  guaranty  com- 
pany to  the  buyer,  who  refused  to  ac- 
cept it  and  sent  It  back  to  tbe  agent, 
and  the  bond  was  returned  with  th« 
desired  correction  made,  the  refusal  to 
accept  the  bond  and  Its  return  to  the 
agent  did  not  destroy  the  agency  and 
make  him  the  agent  of  the  buyer,  he 
having  had  no  dealings  with  the  guar- 

ler,   and   when    the   bond    was   returned 
to  him   It  was  to  all  intents  and  pur- 


pany,  and  upon  the  redelivery  of  the 
bond  the  buyer  could  assume  that  lY 
change  was  made  with  the  knowledge 
and  consent  of  the  guaranty  company. 


Ufa   UunraaMia   AranW  MoatM. 

83.  Bond  of  sureties  of  life  Insur- 
•ance  company's  agent  held  to  bind  B 
surety  to  extent  of  fl,000  and  for 
reasonable  attorney's  fees'  If  suit  was 

V.    Southland    Lite  Ina.   Co.,    186   S.  W. 


91 S. 


Talas  »apT— antatloas  In  ApyUantion 
for  Bond.  <Sm  as  Cant.  Dlf.  XWw- 
anoa,  S  667.) 

14.  Under  Rev.  St.  1911,  i  1948.  false 
representations  In  application  for  sure- 
ty bond  held  no  defense,  unlesa  In- 
surer, within  90  days  after  notice 
thereof,  notined  the  Insured  that  it  re- 
fused to  be  bound  thereby. — National 
Surety  Co.   V.   Murphy-Walker  Co..  174 


Rev.  St.  1911,  Ana.  4741.  4947.  4t4B, 
49G1.  49B4,  held  to  apply  to  surety  or 
ndellty  bonda— Id 


as.  Evidence,  In  a  bank's  action  on 
the  lldellty  bond  of  Its  CEishler.  held  to 
show  that  the  bank  had  complied  with 
its  warranties  as  to  when  his  accounts 
were  last  examined,  that  there  was 
then    no    shortage,   and   as    to    monthly 

counts.— Southern    Surety  Ca    v.    Flrat 
aiate  Bank  of  Montgomery,   1S7  8.   W. 

S33. 

Amount  of  UnMllty. 

M.  An  account  prepared  by  the  prin- 
cipal, showing  his  liability  and  being 
admissible  against  him,  may  be  re- 
ceived   to    establish    prima    facie    the 
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•  u  r  e  t  y  '  ■     liability, — Com  moo  wealth 
Bonding  &  Casualty  In>.  Co.  V.  Harper, 

J80  S.  W.  HB8. 

■olT^uir  of  BnrtitT. 

B7.  EvldcDca  held  sufficient  to  show 
that  a  bondlnK  company  was  solvent, 
BO  as  to  be  a  proper  surety  on  a  ball 
'bond.— Kx  Parte  Cook.  ISS  S,  W.  67,  «S 
Tex.  Or,  R.  28, 


679 — (*)     OosatrooUMi   and   Opmtloa 


««4— (b)      SzUnt   of   UkblUtr    Of   Bo. 


t  of  reinauranoe  la  one 
by  which  an  Insurer  agrees  to  pro- 
tect the  nret  Insurer  from  the  risk 
he  has  already  assumed,  and  creates 
no  privity  between  reinsurer  and  In- 
sured, although  the  reinsurer  can.  by 
the  contract,  assume  direct  liability 
to  the  Insured, — Southwestern  Surety 
Ins.  Co.  V,  Stein  Double  Cushion  Tire 
Co.,   180  B.  W.  11S5. 

.'flSS — (o)     Aotlons  Ml  OonttaMs  of  b- 


oa,  A  contract  between  two  Insur- 
ance companies  hold  a  contract  of  rein- 
surance creating-  no  privity  between  re- 
insurer and  Insured. — Southwestern 
Surety  Itia.  Co.  v.  Stein  Double 
Cushion  Tire  Co..  180  S.  W,   USE, 


3D.  A  reinsurer  under  a  strict  relti- 
BUraiice  contract  Is  not  liable  for  a  loss 
directly  to  the  Insured,  who  canoot 
maintain  his  action  axainst  the  rdn- 
Burer. — Southwestern  Surety  Ina.  Co.  v. 
Stein  Double  Cushion  Tire  Co.,  ISO  B. 


^abyG00»^lc 
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Commissioner  of  Insurance  and  Banking 195 

Duties  of  the  Commissioner „_-„...  196 

Incorporation  of  Insurance  Companies  (Home) 207 

General  ProTisions 511-228 

Oaptlmi  of  Canul^  Insannce  Companies  Act. 

1.  An  act  to  authorize  the  incorporation  of  casualty  insur- 
ance companies  and  other  kinds  of  insurance  companies  except 
life,  fire  and  marine  insurance  companies,  and  to  regulate  their  or- 
ganization and  their  method  of  doing  businese  in  this  State,  pre- 
scribing the  powers  and  duties  of  the  Coramissioner  of  Insurance 
and  Banking  with  reference  to  such  companies ;  providing  penalties 
for  the  violaUon  of  this  act,  and  declaring  an  emergency.  (Acts 
32nd  Leg.,  Chap.  117,  Caption.) 

Wbo  Mar  Inrorpoi-Hte  a  Casoaltr  Insurance  Company — Kinds  of  JiiBur~ 
ance  It  May  Do. 

2,  Any  three  (3)  or  more  persons,  a  majority  of  whom  shall  be 
residents  of  the  State  of  Texas,  may  associate  in  accordance  with 
the  provisions  of  this  act,  and  form  an  incorporated  company  for 
any  one  or  more  of  the  following  purposes ; 

(a)  To  insure  any  person  against  bodily  injury,  disablement  or 
death  resulting  from  accident  and  against  disablement  resulting 
from  disease. 

(b)  To  insure  against  loss  or  damage  resulting  froiu  accident  to, 
or  injury  sustained  by,  an  employe  or  other  person  for  which  ac- 
cident or  injury  the  assured  is  liable. 

(c)  To  insure  against  loss  or  damage  by  burglary,  theft  or  house 
breaking. 

(d)  To  insure  glass  against  breakage. 

(e)  To  insure  against  loss  from  injury  to  person  or  property 
which  results  accidentally  from  steam  boilers,  elevators,  electrical 
devices,  engines  and  all  machinery  and  appliances  used  in  connec- 
tion therewith  or  operated  thereby;  and  to  boilers,  elevators,  elec- 
trical devices,  engines,  machinery  and  appliances. 

(f)  To  insure  against  loss  or  damage  by  water  to  any  goods  or 
premises  arising  from  the  breakage  or  leakage  of  sprinklers  and 
water  pipes. 

(g)  To  insure  against  loss  resulting  from  accidental  damage  to 
automobiles,  or  caused  accidentally  by  automobiles. 

(h)  To  insure  against  loss  or  damage  resulting  from  accident 
to,  or  injury  suffered  by  any  person,  for  which  loss  and  damage 
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the  insured  is  liable;  excepting  employers  liability  insurance   as 
authorized  under  subdiTision  (b)  of  this  section. 

(i)  To  insure  persons,  «saoGiation8  or  corporations  against  loss 
or  damage  by  reason  of  giving  or  extending  of  credit. 

(j)  To  insure  against  loss  or  damage  on  account  of  incumb- 
rances upon  or  defects  in  the  title  to  real  estate  and  against  loss 
by  reason  of  the  non-payment  T)f  the  principal  or  interest  of  bonds, 
mortgages  or  other  evidences  of  indebtedness. 

(k)  To  insure  against  any  other  casualty  or  insurance  risk  spe- 
cified in  the  article  of  incorporation  which  may  be  lawfully  made 
the  subject  of  insurance ;  and  the  formation  of  a  corporation  for 
issuing  (insuring)  against  which  is  not  otherwise  provided  for  by 
this  act,  excepting  fire  and  life  insurance.  (Acts  32nd  Leg,,  Chap. 
117,  Sec.  1.) 

I 

Note. — (1)  A  mutual  c&eualty  Insurance  company  cannot  lawfully  l)e 
organized  In  Texas,  and  a.  foreign  mutual  casualty  company  cannot  be 
permitted  or  licensed  to  do  business  In  Texas,  because  the  laws  of  tbli 
State  bave  made  no  provision  for  such  license.  (Opinion  of  Attorney 
General.  March  12,  1914.) 

(2)  A  title  Insurance  company,  in  its  policies  insuring  titles,  must 
specify  the  time  during  which  such  policies  are  to  run.  and  cannot  Issue 
such  a  policy  without  fixing  a  date  therein  when  the  risk  assumed  shall 
cease.     (Opinion  of  Attorney  General,  February  Ig.  191S.) 

(3)  A  title  insurance  company  which  owns  an  abstract  plant  (or 
facilitating  its  business  may  likewise  sell  abstracts  to  the  public.  (Opin- 
loa  of  Attorney  General,  February  18,  1915.) 

Hequlsltes  of  CIiart«r. 

3.  Such  persons  shall  associate  themselves  together  by  articles 
of  incorporation  in  writing,  for  the  purpose  of  forming  an  accident 
or  casualty  insurance  company,  which  articles  shall  specify  the 
name  by  which  the  company  shall  be  known,  the  place  in  which  its 
principal  office  will  be  established  or  located,  the  amount  of  its 
capital  stock,  the  general  object  of  the  company  and  the  proposed 
duration  of  the  same.  Any  name  not  previously  in  use  by  any 
existing  company  may  be  adopted.  The  Commissioner  of  Insurance 
and  Banking  shall  reject  any  name  or  title,  when  in  his  judgment 
it  too  closely  resembles  that  of  any  existing  company  or  is  likely  to 
mislead  the  public.     (Acts  32Dd  Leg.,  Chap.  117,  Sec.  2.) 

Manner  of  Filing  Charter,  Calling  First  Hee«Ing  of  Stockholders  and 
iElectlng  Board  of  IMractors. 

4.  "When  such  articles  of  incorporation  are  filed  with  the  Com- 
missioner of  Insurance  and  Banking,  together  with  an  affidavit 
made  by  two  or  more  of  its  incorporators  that  all  the  stock  has 
been  subscribed  in  good  faith  and  fully  paid  for,  together  with  a 
charter  fee  of  $20.00,  it  shall  be  the  duty  of  the  Commissioner  to 
submit  such  articles  of  incorporation  to  the  Attorney  General  for 
examination,  and  if  he  approves  the  same  as  conforming  with  the 
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law,  he  shall  (so)  certify  and  deliver  such  articles  of  incorporation, 
together  with  bis  certificate  of  approval  attached  thereto,  to  the 
Commissioner  of  Insurance  and  Banking,  who  shall,  upon  receipt 
thereof,  record  the  same  in  a  book  kept  for  that  purpose,  and  upon 
receipt  of  a  fee  of  $1.00  he  shall  furnish  a  certified  copy  of  the 
same  to  the  corporators,  upon  which  they  shall  be  a  body  politic 
and  corporate,  and  may  proceed  to  complete  the  organization  of 
the  company,  for  which  purpose  they  shall  forthwith  call  a  meet- 
ing of  the  stockholders,  who  shall  adopt  by-laws  for  the  govern- 
ment of  the  company,  and  elect  a  board  of  directors  not  less  than 
three  composed  of  stockholders,  which  board  shall  have  full  control 
and  management  of  the  affairs  of  the  corporation,  subject  to  the 
by-laws  thereof  as  adopted  or  amended  from  time  to  time  by  the 
stockholders  or  directors,  and  to  the  laws  of  this  State.  (Acts  32nd 
Leg.,  Chap.  117,  Sec.  3.) 

Oorpormtora  Shall  Elect  Officers  and  Dir«ctM«,  and  Op^  BocAs  of  Sob- 

■diptloii  for  Stock. 

5.  The  subscribers  to  said  articles  of  incorporation  shall  choose 
from  their  number  a  president,  a  secretary,  a  treasurer,  and  such 
number  of  directors,  not  less  than  three  (3)  who  shall  continue 
in  office  for  the  period  of  one  year  from  the  date  of  filing  articles 
of  incorporation  and  until  their  successors  shall  be  duly  chosen  and 
qualified,  as  hereinafter  provided.  They  shall  open  books  for  the 
subscription  of  stock  in  the  company  at  such  times  and  places  as 
they  shall  deem  conveniejit  and  proper,  and  shall  keep  them  open 
until  the  full  amount  specified  in  the  certificate  (charter)  is  sub- 
scribed.   (Acts  32nd  Leg.,  Chap.  117,  Sec.  4.) 

Capital  Stock — Amount  Beqnlred — Must  Be  Fnlly  Paid  Up  Before  Ob- 
taining Certificate  of  Anthoritr  to  Do  Bnsinees — Cannot  Be  Iioaned 
to  Companr's  Offii^eT — Company  Must  Abo  Deposit  Wltli  State  IVeas- 
DF^  950,000  In  Securities,  and  More  It  Required,  In  Order  to  Do, 
BoslneM  In  Another  State^How  Deposit  Haj  Be  Withdrawn. 

6.  Any  company  organized  under  the  provisions  of  this  act  shall 
have  not  less  than  one  hundred  thousand  dollars  ($100,000.00)  of 
capital  stock  subscribed,  and  fully  paid  in,  in  cash,  wi^b  an  addi- 
tional fifty  thousand  dollars  ($50,000.00)  of  capital  stock  subscribed 
and  fully  paid  in,  in  cash,  for  every  kind  of  insurance,  more  than 
one  of  which  it  is  authorized  to  transact  as  specified  in  any  of  the 
subdivisions;  provided,  that  such  companies  with  two  hundred 
thousand  dollars  ($200,000.00)  of  capital  stock  subscribed  and  fully 
paid  in,  in  cash,  shall  be  authorized  to  transact  all  and  every  kind 
of  insurance  specified  in  any  and  all  of  the  subdivisions  of  Section 
1  of  this  act;  all  of  which  said  capital  stock  shall  be  paid  up  or  in- 
vested in  bonds  of  the  United  States  or  of  this  State  or  of  any 
county  or  of  any  municipality  of  this  State  or  in  bonds  or  first  liens 
upon  unincumbered  real  estate  in  this  State  or  in  any  other  State 
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in  which  such  company  may  previously  have  been  duly  licensed  to 
conduct  an  insurance  business ;  and  provided  in  either  instance 
such  real  estate  shall  be  worth  at  least  twice  the  amount  loaned 
thereon.  The  value  of  such  real  estate  shall  be  determined  by  a 
valuation  made  under  oath  by  two  freeholders  of  the  county  where 
the  real  estate  is  located,  and  if  buildings  are  considered  as  a  part 
of  the  value  of  such  real  estate  they  must  be  insured  for  the  benefit 
of  the  mortgagee.  Upon  such  company  furnishing  evidence  satisfac- 
tory to  the  Commissioner  of  Insurance  and  Banking  that  the  capital 
stock  as  herein  prescribed  has  been  all  subscribed  and  paid  up  in 
cash  in  good  faith  and  that  such  capital  stock  has  been  invested  as 
herein  prescribed,  and  upon  the  deposit  of  the  sum  of  fifty  thou- 
sand dollars  ($50,000,00)  of  such  securities  or  in  cash  with  the 
State  Treasurer,  then  the  Commissioner  of  Insurance  and  Banking 
shall  issue  to  said  company  a  certificate  authorizing  it  to  do  busi- 
ness. No  part  of  the  capital  paid  in  shall  be  loaned  to  any  officer 
of  said  company.  In  the  event  any  such  company  shall  be  required 
by  law  of  any  other  State,  county  or  province  as  requirement  prior 
to  doing  an  insurance  business  therein,  to  deposit  with  the  duly 
appointed  officer  of  such  other  State,  county  or  province,  or  with 
,  the  State  Treasurer  of  this  State,  any  securities  or  cash  in  excess 
of  the  said  deposit  of  fifty  thousand  dollars  ($50,000.00)  hereinbe- 
fore mentioned,  such  company  at  its  discretion  may  deposit  with  the 
State  Treasarer  securities  of  the  character  authorized  by  this  act, 
or  cash,  sufficient  to  enable  it  to  meet  such  requirements.  The 
State  Treasurer  is  hereby  authorized  and  directed  to  receive  such 
deposit  and  to  hold  it  exclusively  for  the  protection  of  all  policy- 
holders of  the  company.  Any  deposit  so  made  to  meet  the  require- 
ments of  any  such  other  State,  county  or  province  shall  not  be  with- 
drawn by  the  company,  except  upon  filing  with  the  Commissioner 
of  Insurance  and  Banking  evidence  satisfactory  to  him  that  the 
company  has  withdrawn  from  business,  and  has  no  unsecured  lia- 
bilities outstanding  in  any  such  other  State,  county  or  province  by 
which  such  additional  deposit  was  required,  and  upon  the  filing  of 
such  evidence  the  company  may  withdraw  additional  deposit  at 
any  time.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  5.) 

Corporate  Powers  of  the  COn^panj. 

7.  A  corporation  organized  or  doing  business  under  the  provi- 
sions of  this  act  shall,  by  the  name  adopted  by  such  corporation, 
in  law,  be  capable  of  suing  or  being  sued,  and  may  have  the  power 
to  make  or  enforce  contracts  in  relation  to  the  business  of  such  cor- 
poration; may  have  and  use  a  common  seal,  and  may  change  and 
alter  the  same  at  pleasure,  and  in  the  name  of  the  •corporation  or 
by  a  trustee  chosen  by  the  Board  of  Directors,  shall,  in  law,  be 
capable  of  taking,  purchasing,  holding  and '  disposing  of  real  and 
personal   property  for  earrving  into  effect  the  purposes  of  thair 
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organization ;  and  may  by  their  Board  of  Directors,  trustees  or  man- 
agers, make  by-laws  and  amendments  thereto,  not  inconsistent  with 
the  Jaws  or  the  Constitution  of  the  State,  or  of  the  United  States, 
which  by-laws  shall  define  the  manner  of  electing  directors,  trustees 
or  managers  and  officers  of  such  corporations,  together  with  the 
qualifications  and  duties  of  the  same  and  iiziag  the  term  of  office. 
{Acts  32nd  Leg.,  Chap.  117,  Sec.  6.) 

Annual  SlatetoMit  Required  to  Be  Filed, 

8.  The  president,  vice-president  and  secretary,  or  a  majority  of 
directors  or  trustees  of  such  company  organized  under  the  pro- 
visions of  this  act  shall  annually,  on  the  first  day  of  January,  op 
within  sixty  days  thereafter,  prepare  and  deposit  in  the  office  of 
the  Commissioner  of  Insurance  and  Banking  a  verified  statement 
of  the  condition  of  such  company  on  the  31st  day  of  December  of 
the  preceding  year,  showing: 

First.  Name  and  where  located,  (a)  Names  of  officers,  (b) 
The  amount  of  capital  stock,  (c)  The  amount  of  capital  stock 
paid  in. 

Second.  Assets,  (a)  The  value  of  real  estate  owned  by  said 
company,  (b)  The  amount  of  cash  on  hand,  (c)  The  amount  of 
cash  deposited  in  bank  or  trust  company,  (d)  The  amonnt  of 
'  bonds  of  the  United  States,  and  all  other  bonds,  giving  names  and 
amounts,  with  par  and  market  values  of  each  kind,  (e)  The 
amount  of  loans  secured  by  first  mortgage  on  real  estate,  (f)  The 
amount  of  all  other  bonds,  loans  and  how  secured,  with  rate  of 
interest,  (g)  The  amount  of  notes  given  for  unpaid  stock  and 
bow  secured,  (h)  The  amount  of  interest  due  and  unpaid,  (i) 
All  other  credits  or  assets. 

Third.  Liabilities,  (a)  The  amount  of  losses  due  and  unpaid, 
(b)  The  amount  of  claims  for  losses  unadjusted,  (c)  The  amount 
of  claims  for  losses  resisted. 

Fourth.  Income  during  the  year,  (a)  The  amount  r>t  fees  re- 
ceived during  the  year,  (b)  The  amount  of  interest  received  from 
all  sources,     (c)     The  amount  of  receipts  from  all  other  sources. 

Fifth.  Expenditures  during  the  year,  (a)  The  amount  paid  for 
losses,  (b)  The  amount  of  dividends  paid  to  stockholders,  (e) 
The  amount  of  commissions  and  salaries  paid  to  agents,  (d)  The 
amount  paid  to  officers  for  salaries,  (e)  The  amount  paid  for 
taxes,     (f)     The  amount  of  all  other  payments  or  expenditures. 

Sixth.  Miscellaneoua.  (a)  The  amount  paid  in  fees  during  the 
year,  (b)  The  amount  paid  for  losses  during  the  year,  (c)  The 
whole  amount  of  insurance  issued  and  in  force  on  the  31st  day  of 
December  of  the  previous  year.  (Acts  32nd  Leg.,  Chap.  117,  Sec.  7.) 
GtMumissloner  Maj  Amend  Auaoal  8t«teniMit  Form. 

9.  The  Commissioner  of  Insurance  and  Banking  is  authorized  to 
amend  the  form  of  statement  and  to  exact  such  additional  informa- 
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tion  as  he  may  think  iieeeBsary  in  order  tha*  a  full  exhibit  of  the 
standing  of  the  companies  organized  and  doing  business  under  this 
act  may  be  shown.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  8.) 


10.  Upon  the  failure  of  any  company  organized  or  doing  husi' 
ness  under  this  act  to  make  the  deposit  or  to  file  the  statement  in 
time  as  stated  in  the  preceding  section,  the  Commissioner  of  In- 
surance and  Banking  shall  notify  such  company  to  issue  no  new 
insurance  until  there  should  have  been  a  compliance  with  said  re- 
quirements, and  it  shall  be  unlawful  for  any  such  company  to 
thereafter  issue  any  policy  of  insurance  until  suc.]i  requirements 
shall  be  complied  with.     (Acta  32nd  Leg.,  Chap.  117,  See.  9.) 

rtttamtimaitauv  Mftf  ExMiiIne  Company. 

11.  The  Commissioner  of  Insurance  and  Banking  may  at  any 
time  make  a  personal  examination  of  the  bonks,  papers  and  securi- 
ties of  any  company  organized  and  doing  business  under  the  pro- 
visions of  this  act,  or  may  authorize  or  empower  any  other  suit- 
able person  to  make  such  examinations,  and  for  the  purpose  of 
securing  a  full  and  true  exhibit  of  its  affairs,  he  or  the  person 
selected  by  him  shall  have  power  to  examine  under  oath  any  ofBcer 
of  said  company  relative  to  its  business  management.  (Acts  32nd 
Leg.,  Chap.  117,  Sec.  10.) 

OoDunlsstoner  Must  BeTtdce  Gertlflcate  of  AnOiorftr  for  Fallnre  to  CoTOr 
ply  Wltti  the  Law,  and  Refer  Facts  to  Attorney  General. 

12.  If  the  Commissioner  of  Insurance  and  Banking  shall  at  any 
time  (find)  from  the  report  or  examination  that  the  company  has 
not  complied  with  the  provisions  of  this  act,  he  shall  revoke  its 
certificate  of  authority  to  do  business  in  this  State  and  shall  refer 
the  facts  to  the  Attorney  General,  who  shall  proceed  to  ask  the 
proper  court  to  appoint  a  receiver  for  said  company,  who  shall 
under  the  direction  of  the  court  wind  up  the  affairs  of  said  com- 
pany. But  in  no  other  way  can  the  Commissioner  of  Insurance  and 
Banking,  or  any  other  person,  restrain  or  interfere  with  the  prose- 
cution of  business  of  any  company  doing  business  under  the  pro-  ' 
visions  of  this  act,  except  in  actions  by  judgment  creditor  or  in 
proceedings  supplementary  to  execution.  (Acts  32nd  Leg.,  Chap 
117,  See.  II.) 

SecnritiM  on  Deposit  l^ay  Be  Withdrawn  By  Substltatlng  Others. 

13.  Companies  organized  under  the  provisions  of  this  act  shall 
have  the  right  at  any  time  to  change  their  securities  on  deposit 
with  the  State  Treasurer,  by  snbstituting  for  those  withdrawn  a 
like  amount  in  other  securities  of  the  character  provided  for  in 
this  act,     (Acts  32nd  Leg.,  Chap.  117,  Sec.  12.) 
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Hovf  C^tal  Stock  Itby  Be  IncreMed. 

14.  Any  company  organized  under  the  provisions  of  this  act 
may  increase  the  capital  stock  of  the  same  at  any  time  after  the 
intention  to  so  increase  the  capital  stock  shall  have  been  ratified  by 
a  two-thirds  vote  of  the  stoekliolders  and  after  notice  of  the  pnr- 
pose  to  so  increase  the  capital  stock  has  been  given  by  publication 
in  some  newspaper  of  general  circulation  for  the  period  of  four 
consecutive  weeks;  but  no  increase  of  capital  stock  in  less  amount 
than  fifty  thousand  dollars  ($50,000.00)  is  hereby  authorized.  (Acts 
32nd  Leg.,  Chap.  117,  Sec.  13.) 

Dirideudj  Mar  B«  Declarod  From  Snrpliu  Profits  Only,  and  «t  End  of 
Tew. 

15.  The  directors  of  any  company  organized  under  this  act  shall 
not  make  any  dividends  except  from  the  surplus  profit  arising  from 
their  business.  No  dividends  shall  be  declared  except  at  the  close 
of  the  year  and  at  the  time  when,  by  law,  the  company  is  required 
to  file  its  annual  statement  with  the  Commissioner  of  Insurance  and 
Banking.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  14.) 

St«t«  Treasnrer  M»r  Pennlt  CoUectlotu  of  IntMvst  on  Deposited  Securi- 
ties. 

16.  The  State  Treasurer  shall  permit  companies  having  securi- 
ties on  deposit  with  him  under  the  provisions  of  this  act  to  collect 
the  interest  as  the  same  may  become  due  and  shall  deliver  to  such 
companies  respectively  the  coupons  or  other  evidences  of  interest 
pertaining  to  such  deposits ;  provided,  however,  that  upon  failure 
of  any  company  to  deposit  additional  security  as  called  for  by  the 
Commissioner  of  Insurance  and  Banking,  or  pending  any  proceed- 
ings to  close  up  or  enjoin  it,  the  State  Treasurer  shall  collect  the 
interest  as  it  becomes  due,  and  hold  the  same  as  additional  security 
in  his  hands  belonging  to  such  company.  (Acts  32nd  Leg.,  Chap. 
117,  See.  15.) 

Forfeit  tor  WrlUng  New  Biulnesa  Without  CertUICMte. 

17.  Any  company  organized  or  doing  business  under  this  act 
without  a  certificate,  as  provided  for  in  this  act,  shall  forfeit  one 
hundred  dollars  ($100.00)  for  every  day  it  continues  to  write  new^ 
business  in  this  State  without  such  certificate.  (Acts  32nd  Leg., 
Chap.  117,  Sec.  16.) 

Venae  for  Penaltj'  Snlts. 

18.  Suit  brought  to  recover  any  of  the  penalties  provided  for 
in  this  act  shall  be  instituted  in  the  name  of  the  State  of  Texas,  by 
the  Attorney  General  or  by  a  district  or  county  attorney  under  his 
direction,  either  in  the  county  where  the  principal  office  is  situated 
or  in  the  county  of  Travis.  Such  penalties,  when  recovered,  shall 
be  paid  into  the  State  Treasury  for  the  use  of  the  school  fund. 
(Acts  32nd  Leg.,  Chap.  117,  See.  17.) 
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SecnrltleB  In  Which  ComiMBr's  Snrpliu  FiudB  Moat  Be  iDTmted. 

19.  No  company  organized  under  the  provisions  of  this  act  shall 
invest  his  funds  over  and  above  it«  paid-up  capital  stock  in  any 
other  manner  than  as  follows : 

(a)  In  bonds  of  the  United  States,  or  of  any  of  the  States  of  the 
United  States  which  are  at  or  above  par. 

(b)  In  bonds  or  ilrst  liens  on  unincumbered  real  estate  in  this 
State  or  in  any  other  State,  county  or  province,  in  which  such  com- 
pany may  be  duly  licensed  to  conduct  an  insurance  business,  and 
providing  in  each  instance  such  real  estate  shall  be  worth  at  least 
twice  the  amount  loaned  thereon.  The  value  of  such  real  estate 
shall  be  determined  by  a  valuation  made  under  oath  by  two  free- 
holders of  the  county  where  the  real  estate  is  located,  and  if  build- 
ings are  considered  as  a  part  of  the  value  of  such  real  estate  they 
must  be  insured  for  the  benefit  of  the  mortgagee. 

(c)  In  bonds  or  other  interest-bearing  evidences  of  indebtedness 
of  any  county,  incorporated  city,  town  or  school  or  sanitary  dis- 
trict within  this  State,  or  in  any  other  State,  county  or  province  in 
which  said  company  may  be  duly  licensed  to  conduct  an  insurance 
business,  and  provided  that  such  bonds  or  other  evidences  of  in- 
debtedness are  issued  by  authority  af  law  and  that  interest  upon 
them  has  never  been  defaulted. 

(d)  In  the  stocks  or  bonds  or  other  evidences  of  indebtedness 
of  any  solvent  dividend -paying  corporation  incorporated  under  the 
laws  of  this  State,  or  of  the  United  States  or  of  any  State,  county 
or  province  in  which  such  company  may  be  duly  licensed  to  conduct 
an  insurance  business. 

(e)  la  loans  upon  the  pledge  of  any  mortgage,  stock  or  bonds, 
or  other  evidence  of  indebtedness,  acceptable  as  investments  under 
the  terms  of  this  act,  if  the  current  value  of  such  mortgage,  stock, 
bond,  or  other  evidence  of  indebtedness  is  at  least  twenty-five  per 
cent  (25%)  more  than  the  amount  loaned  thereon.  (Acts  32nd 
Leg.,  Chap.  117,  See.  18: 

Pnrposm  for  Which  CaTii|M07  May  Purchase,  Hold  or  Convey  B*ml  EstaU, 

20.  No  company  organized  under  this  act  shall  be  permitted  to 
purchase,  hold  or  convey  real  estate,  except  for  the  purpose  and 
in  the  manner  herein  set  forth : 

First.  For  the  erection  and  maintenance  of  buildings  at  least 
ample  and  adequate  for  the  transaction  of  its  own  business. 

Second.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith 
for  money  due. 

Third,  Such  as  shall  have  been  conveyed  to  it  in  the  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealings,  and 
which  must  be  taken  in  by  the  company  on  account  of  the  debts 
secured  by  such  mortgage. 

Fourth.    Such  as  shall  have  been  purchased  at  sales  upon  jndg- 
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meots,  decrees  or  mortgages  obtained  or  made  for  such  debts.  And 
no  company  incorporated  as  aforesaid  shall  purchase,  hold  or  con- 
vey real  estate  in  any  other  cases  or  for  any  other  purpose.  (Acts 
32nd  Leg.,  Chap.  117,  Sec.  19.) 

Real  EBtftto  Must  Be  Dtqwaed  Of  In  Ttm  Years,  DnleM  toe  SpecUl  ReaMm 
Time  la  Extended  by  CommlsBloner. 

21.  All  real  estate  acquired  as  afore>?aid,  except  such  as  ia  oc- 
cupied by  buildings  used  in  whole  or  In  part  for  the  acconnnoda- 
tion  of  such  companies  in  the  transation  of  its  business,  shall,  except 
as  hereinafter  provided,  be  sold  and  disposed  of  within  ten  years 
after  such  company  shall  have  acquired  title  to  the  same.  No  such 
company  shall  have  such  real  estate  for  a  longer  period  than  that 
above  mentioned  unless  the  said  company  shall  procure  a  certificate 
from  the  Commissioner  of  Insurance  and  Banking  that  the  interests 
of  the  company  will  suffer  materially  by  a  forced  sale  of  snch  real 
estate,  in  which  event  the  time  for  the  sale  may  be  extended  to 
such  time  as  the  Commis^oner  of  Insurance  and  Banking  shall 
direct  in  said  certificate.    (Acts  32nd  Leg.,  Chap.  117,  Sec.  20.) 

ComnlMkHieP  SIiaII  Issue  Oertlflc«te  of  Authority  to  Do  BnslneM. 

22.  The  Commissioner  of  iTiaurancc  and  Banking,  upon  due  proof 
by  a  company  organized  under  the  provisions  of  this  act,  of  its  pos- 
sessing the  qualifications  required,  shall  issue  a  certificate  setting 
forth  that  it  has  qualified  and  is  authorized  for  the  ensuing  year  to 
do  business  under  these  statutes,  which  certificate,  or  a  copy  thereof, 
shall  be  evidence  of  such  qualification  and  of  the  companys  author- 
ity to  transact  business  authorized  by  this  act,  mentioned  in  the 
preceding  sections,  and  of  its  solvency  and  credit.  (Acts  32nd  Leg., 
Chap.  117,  Sec.  21.) 

This  Act  Applies  Only  to  Companlea  Organised  VBdar  It. 

23.  Only  companies  organized  and  doing  business  under  the  pro- 
visions of  this  act  shall  be  subject  to  its  provisions.  (Acts  32nd 
Leg.,  Chap.  117,  See.  22.) 

Feet  Ohwged  UndM-  nils  Act. 

24.  The  Commissioner  of  Insurance  and  Banking  shall  charge 
for  filing  the  preliminary  statement  or  for  filing  the  annual  state- 
ment required  by  the  provisions  of  this  act,  a  fee  of  ten  dollars; 
and  for  each  certificate  and  seal  be  shall  charge  a  fee  of  one  dol- 
lar.    (Acts  32nd  Leg.,  Chap.  117,  Sec.  23.) 

Ijegal  Process — How  Served. 

25.  Proceed  (process)  in  any  civil  suit  against  any  casualty  com- 
pany organized  under  the  laws  of  this  State  may  be  served  only  on 
the  president,  or  any  active  vice-president,  or  secretary,  or  genera) 
counsel,  residing  at  the  city  of  the  home  office  of  the  company,  or 
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by  leaving  a  copy  of  same  at  the  home  oflSce  of  such  company  dur- 
ing business  hours.     (Acts  32ud  Leg.,  Chap.  117,  Sec.  24.) 

Companr  Bii^  DecTHwe  Ci^tMt  Btoclc. 

26.  Any  company  organized  under  the  provisions  of  this  act 
may  decrease  the  capital  stock  of  same  at  any  time  after  the  in- 
tention to  so  decrease  the  capital  stock  shall  have  been  ratified  by 
a  majority  vote  of  the  stockholders  and  after  notice  of  the  pur- 
pose to  BO  decrease  the  capital  stock  has  been  given  by  publication 
in  some  newspaper  of  general  circulation  for  a  period  of  four  con- 
secutive weeks.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  25.) 

TUb  Act  CunmlatlTe  uid  R^amIs  No  Other  Law, 

27.  This  act  is  cumulative  as  to  insurance  legislation  in  this 
State,  and  as  to  the  nu>de  and  manner  of  organizing  and  doing  in- 
surance business  in  this  State,  and  shall  not  be  construed  to  repeal 
any  law  now  in  force  in  this  State.  (Acts  32nd  Leg.,  Chap.  117, 
Sec.  26.) 

Emergencr  Cl»iiae. 

28.  The  fact  that  there  is  no  adequate  law  in  Texas  regulating 
the  creation  and  incorporation  of  general  casualty  companies,  and 
regulating  their  powers  and  duties,  creates  an  emergency  and  an 
imperative  public  necessity  that  the  constitutional  rule  requiring 
bills  to  be  read  three  several  days  be  suspended,  and  (that)  this 
act  take  effect  and  be  in  force  from  and  after  its  passage,  and  it  is 
so  enacted.     (Acts  32nd  Leg.,  Chap.  117,  Sec.  27.) 


^abyGoO»^lc 


VASUALTY   INSURANCE   COMPANIES 


NOTES  ON  CASUALTY  INSURANCE 
Capital  and  Stock  1 
Notes  for  Stock  2 

Liability  Incurred  for  Personal  Injury  or  Loss  of  Life  3 
Expenditures  4 
Same  5 

Release  or  Discharge  from  LiabUity  6 
Subrogation  of  Insurer  on  Payment  of  Loss  7 


33— Capital  vA  Stoolt. 

L  Rev.  Statutes  of  1911,  Art.  1148, 
relBtlng-  to  Issue  of  corporate  stock,  Is 
auperHeded  \ij  Acta  31at  LeK-.  eta.  108, 
authorizing  the  Incorporation  of  Insur- 
ance companies. — General  Bonding  & 
Casualty  Ina,  Co.  v.  Mosley,  174  8.  W. 
l»3t. 

Under  Const.  Art,  12,  I  G,  and  Acts 
ilst  Leff.  c.  108,  KlvlnB  of  notes  se- 
cured by  a  deed  of  trust  for  stock  In 
an  insurance  company  subsequently  Is- 
sued la  not  payment  for  the  stock. — Id. 


Bured,  taut  not  paid,  for  service*  In 
defending  an  accident  suit,  which  tlie 
Insurer  had  declined  to  defend. — Koyal 
Indemnity  Co.  v.  Schwarti.  172  S.  W. 


a.  Where  notes  for  corporate  stock 
were  received  and  then  renewed,  held 
that,  the  atock  Issued  being  invalid 
under  Const.  Art.  12,  I  S.  the  notes 
should  be  canceled. — Commonwealth 
Bonding  &  Casualty  Ins.  Co.  v.  Holli- 
Oeld,   184  S.   W.  778. 

43B — UaMllty  monxTMl  tor  VsMOMl 
mjnzr  or  £oBS  of  Uf*.  (>••  sa 
Orat.  IMf.  iBBiiTknoa,  f  IIM.) 

S.  An  automobile  policy  exempting 
loss  Incurred  In  operating  it  in  viola- 
tion Of  law  would  have  excepted  a  death 
caused  while  the  car  was  driven  by 
the  Insured's  lA  year  old  son,  contrary 
to  ordinance,  had  the  ordinance  been 
valid.— Royal  Indemnity  Co.  v. 
Schwartz,  172  S.  W.  6S1. 


e.  An  Indemnity  company,  having  re- 
fused to  defend,  held  estopped  to 
olalm  that  it  was  not  liable  for  attorney 
fees  Incurred  by  insured  because  the 
Insurer's  written  consent  to  Incur  the 
fee   was  not  Irat  had. — Id. 


Vej.     <&••   SS   Ont.   Diff.   Sunianoa, 
f  1488.) 

0.    Where  one  procuring  Inauranceon 
his  automobile  against  damage  by  coU 

llslon  settled  with  wrongdoer,  he  could 
not  recover  on  the  policy  stipulating 
that  insurer  on  payment  of  the  loss 
should  be  subrogated  to  all  right  of 
recovery  by  Insured  for  the  loss. — 
Maryland  Mlotor  Car  Ins.  Co.  v.  Hag- 
gard,  168,  a.  W.   Ulll. 

eoe — Salirogallon   of  Xsxusr   o&  Var- 
t   of   I^oss.     (Sm   as   Omt.   Sir. 
,  !3  iso«.iSie.) 


I.  An  Indemnity  company  held  liable 
der  an  automobile  accident  policy 
r  attorney   fees  Incurred  by   the  In- 


7.  Where  one  Insured  against  dam- 
ages to  his  automobile  offered  to  as- 
algn  his  claim  against  the  wrongdoer  to 
an  attorney  for  Inauror,  who  refuaed 
for  want  of  authority  to  act  and  because 
reasonable  time  had  not  eli^sed  to 
make  Investigations,  and  Immediately 
afterwards  insured  filed  a  claim  with 
the  wrongdoer  and  settled.  Insurer  did 
not  waive  bis  right  to  subrogation 
stipulated  for  In  the  policy. — Ukry- 
land  Motor  Cax  Ina.  Co.  v.  Haggard, 
ISS   S.  W.  1011. 
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MUTUAL  PLAN  OP  INSURANCE  AGAINST  LOSS  OR  DAMAGE 

RESULTING  FROM  BURGLARY,  ROBBERY,  AND 

LOSS  OF  MONEY  AND  SECURITIES 

IN  TRANSPORTATION 

Commissioner  of  Insurance  and  Banking. ,.  195 

Duties  of  the  Commissioner 196 

Incorporation  of  Insurance  Companies  (Home) .,  207 

General  Provisions  - — 511-228 

SluU  Be  Anllioriied. 

1.  Any  insurance  company  organized  and  incorporated  on  the 
mutual  plan,  under  the  laws  of  this  State  or  any  other  State,  for 
the  purpose  of  insuring  against  loss  or  damage  resulting  from 
burglary  and  robbery,  or  any  attempt  thereat,  and  securing  against, 
the  loss  of  money  and  Becurities  in  course  of  transportation,  when 
shipped  t»y  registered  mail,  shall  be  -authorized,  admitted  and  li- 
censed to  do  business  in  this  State,  as  provided  in  this  chapter. 
(R.  S.,  Art.  4922.) 

CerUln  Conditloit»— Pramlnin  Oontracte  to  Constittite  Put  of  the  Assets. 

2.  Before  any  such  company  shall  be  authorized  to  transact  busi 
ness  in  this  State,  except  to  solicit  and  receive  applications  for  in- 
surance and  portions  of  premiums  thereon,  as  hereinafter  provided, 
it  shall  have  in  force  five  hundred  (500)  or  more  policies  on  which 
the  premiums  shall  have  been  paid  in  cash,  or  shall  be  evidenced 
by  the  written  contracts  of  the  policyholders,  on  which  not  less  than 
one-fifth  of  the  amount  shall  have  been  paid  in  cash,  and  the  cash 
and  contracts  for  prenuums  shall  amount  in  the  aggregate  to  a  sum 
of  not  less  than  one  hundred  thousand  ($100,000.00)  dollars.  The 
premium  contracts  so  held  shall  constitute  a  part  of  the  assets  of 
the  company.     (R.  S.,  Art.  4923.) 

Moat  File  Copy  of  Charter,  Articles  of  Incorp«M«tloii,  Statement  WUcb 
HnM  Show  AasetA,  UablUties,  Receipts  and  DtsbnrsemeDtB,  Etc. — ' 
Impaired  Reserve, 

3.  And  every  such  company,  association  or  partnership  shall  also 
file  a  certified  copy  of  its  charter,  articles  of  incorporation  or  deed 
of  settlement,  together  with  a  statement  under  the  oath  of  the 
president  or  vice-president  and  secretary  of  the  company  for  which 
he  or  they  may, act,  stating  the  name  of  the  company  and  the  place 
where  located,  a  detailed  statement  of  its  assets,  showing  ^e  num- 
ber of  policyholders,  aggregate  amount  of  premium  contracts,  the 
amount  of  cash  on  hand,  in  bank,  or  in  the  hands  of  agents,  the 
amonnt  of  real  estate,  and  how  the  same  is  encumbered  by  mort- 
gage, the  number  of  shares  of  stock  of  every  kind  owned  by  tha  J 
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compaoy,  the  par  and  market  value  of  the  same,  amount  loaned  on 
bond  and  mortgage,  the  amount  loaned  on  other  securities,  stating 
the  kind  and  the  amount  loaned  on  each,  and  the  estimated  valne  of 
the  whole  amount  of  such  securities  and  other  assets  or  property  of 
the  company,  also  stating  the  indebtedness  of  the  company,  the 
amount  of  josses  adjusted  and  unpaid,  the  amount  incnrred  and  in 
process  of  adjustment,  the  amount  resisted  by  the  company  as  illegal 
and  fraudulent  and  all  other  claims  existing  against  the  company; 
and  for  a  company  organized  under  the  laws  of  any  other  State,  a 
copy  of  the  last  annual  report,  if  any,  made  under  any  law  of  the 
State  by  which  such  company  was  incorporated ;  and  no  agent  shall 
be  allowed  to  transact  business  for  any  such  company  whose  rein- 
surance reserve,  as  required  in  this  Act,  is  impaired  to  the  extent  of 
twenty  per  cent  thereof,  while  such  deficiency  shall  continue.  Nor 
shall  it  be  lawful  for  any  agent  or  agents  to  act  for  any  company 
or  companies  referred  to  in  this  Act,  directly  or  indirectly,  in  tak- 
ing risks  or  transacting  the  business  of  burglary  and  robbery  in- 
surance, or  the  insuring  of  the  safe  shipping  of  money  and  securities 
by  registered  mail  in  this  State,  without  procuring  from  the  Insur- 
ance Commissioner  ,a  certificate  of  authority,  stating  that  such 
company  has  complied  with  all  the  requirements  of  this  chapter 
which  apply  to  such  companies,  and  as  to  companies  organized 
under  the  laws  of  any  other  State  there  shall  be  added  the  name 
of  the  attorney  appointed  to  aet  for  the  company.  (R.  S.,  Art. 
4924.) 

Uu«  of  Bnslnesa  Must  Be  Oouflned— Mnst  Set  Aside  «  BelnsnnHice  R^ 
serve  of  BO  Per  Cent. 

4.  Any  company  organized,  admitted  and  licensed  to  transact 
business  in  this  State  under  this  chapter,  shall  confine  its  line  of 
business  to  that  stated  in  the  first  section  of  this  chapter,  and  shall 
confine  its  business  in  this  State  to  hanks,  hankers,  loan  companies 
and  county  treasurers,  and  shall  not  issue  any  policy  or  policies  to 
any  person,  firm  or  corporation  in  this  State  other  than  banks,  bank- 
ers, loan  companies  and  county  treasurers.  Every  such  company 
shall  set  aside  a  reinsurance  reserve  of  fifty  per  cent  of  its  prem- 
iums, whether  collected  in  cash  or  represented  by  obligations  of 
the  policyholders,  as  written  in  its  policies.  (B.  S.,  Art.  4924.) 
PoIlcrb<riden. 

5.  Policyholders  of  any  company  organized  and  admitted  to 
transact  business  in  this  State  under  this  chapter,  shall  be  held 
liable  to  pay  the  membership  fee  and  premium  on  their  insurance 
as  paid  or  contracted  to  he  paid  at  the  time  the  policy  is  taken  out, 
and  shall  not  be  held  liable  for  any  further  or  other  assessmeats  or 
claims  on  the  part  of  the  company  or  its  policyholders.  The  mem- 
bership fees  and  premiums  agreed  upon  may  be  collected  in  cash  at 
the  time  the  policy  is  issued  or  evidenced  bv  a  written  obligation 
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of  the  policyholder  bb  may  he  agreed  upon  by  the  company  and  the 
policyholder.  Such  payment  or  obligation  shall  be  the  limit  of  the 
liability  of  the  policyholder  to'  the  company  for  premium  on  their 
insurance.     (R.  S.,  Art.  4925.) 

Hast  Appoint  InaonuiGe  Commlmlon^  on  Whom  Procees  of  Iaw  Cad  Ba 
Serv«d. 

6.  It  shall  not  be  lawful  for  any  insurance  company,  aasociation 
or  partnership  incorporated  by  or  organized  under  the  laws  of  any 
other  State  of  the  United  States  for  any  of  the  purposes  specified 
in  this  Act,  directly  or  indirectly,  to  take  risks  or  transact  any  busi- 
ness of  insurance  in  this  State  by  any  agent  or  agents  in  this  State, 
until  it  shall  first  appoint  an  attorney  in  this  State,  who  shall  be 
the  Commissioner  of  Insurance  and  Banking,  on  whom  process  of 
law  can  be  served,  and  file  in  the  ofBce  of  the  Commissioner  of  In- 
surance and  Banking  a  written  instrument  duly  signed  and  sealed, 
certifying  such  appointment,  and  any  process  issued  by  any  court 
of  record  in  this  State,  and  served  upon  such  attorney  by  the  proper 
officer  of  the  county  in  which  such  attorney  may  reside  or  be  found, 
shall  be  deemed  a  sufficient  service  of  the  process  upon  said  com- 
pany, but  service  of  process  upon  such  company  may  also  be  made 
in  any  other  manner Tirovided  by  law.  (K.  S.,  Art.  4926.) 
Statement  to  Be  Submitted  and  License  Issued  Annuallj. 

7.  The  statement  and  evidence  of  new  memh«rahip,  assets  and 
investments  required  by  Article  4924  (Sec.  419),  of  this  chapter 
shall  be  renewed  from  year  to  year  in  such  nianner  and  form  as 
may  be  required  by  said  Insurance  Commissioner,  with  an  additional 
statement  of  the  amount  of  premiums  received  in  this  State  during- 
the  preceding  year,  so  long  as  such  agency  continues,  and  the  said 
Insurance  Commissioner,  on  being  satisfied  that  the  memberahipr 
assets,  securities  and  investments  remain  secure,  as  hereinbefore 
mentioned,  shall  fnmish  a  renewal  of  the  certificate  as  aforesaid. 
Any  violation  of  any  of  the  provisions  of  this  Act  shall  subject  the 
party  violating  the  same  to  a  penalty  of  not  more  than  five  hun- 
dred dollars.     (R.  S.,  Art.  4927.) 

Host  Par  an  Annual  Occupation  Tax  of  •»),  and  2  Per  Cent  on  Cadi 
Collected  on  Prcmlnins. 

8.  All  companies  organized,  authorized,  admitted  and  licensed 
under  this  Act  shall  pay  an  annual  occupation  tax  of  fifty  dollars 
on  filing  their  annual  statement,  and  a  tax  of  two  per  cent  on  the 
cash  collected  as  premiums  during  the  preceding  year  from  policy- 
holders residing  in  Texas,  which  shall  be  in  lieu  of  all  other  taxes 
or  fees ;  provided,  this  shall  not  exempt  from  the  payment  of  char- 
ter or  permit  fees  or  ad  valorem  taxes.  (Sec,  8.  Chap.  72,  General 
Lawa  26th  Leg.) 

Note. — Tbe  above  section  (S)  has  probably  been  repealed  br  Section  2, 
Chapter  108,  Acts  Tbirtr-aecoad  LeKlalature,  which  la  Section  7S,  page  814, 
of  this  book. 

*«-i'"-  C.oo»^lc 
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NOTES  ON  BUEGLABY  INSURANCE 

Effect  of  Misrepresentations  1 
Precautions  Against  Loss  2 
Participating  in  Adjustment  of  Loss  3 
Theft,  4,  5,6 

Damages  for  Refusal  of  Paym£nt  7 
Weight  and  Sufficiency  of  Evidence  8 
Questions  for  Jury  9 


3B«— BS«at  of  xtrnpiMMitatioBi. 
<Sm  as  Cent.  Vig.  XnannuiM,  II  SM, 
M9.) 

1.  MlBstatementB  made  In  good  faith 
after  Issuance  and  delivery  of  a  tpol- 
Icy  of  burglary  Insurance  held  not  to 
affect  the  Inaureds  rlghtB.— Aetna  Ac- 
cident &  Liability  Co.  v.  White,  177 
S.  W.  162. 

.aS7 — Prvoailtloiis   AgUnmi   Koaa.     (fl«e 


B.  In  action  on  a  burg-lary  Insurance 
policy,  slipping  back  of  bolt  Id  Aoor, 
locked  the  night  before,  which  w*s 
seen  through  a  narrow  space,  held  vis- 
ible   evidence    and    visible    marks    ol 


L  Dir. 


§5« 


■S.     Under  Vernon's  Sayles'  Ann.  Civ. 
St.    191*.    Art,     <B*7,    held,    that    false 

safe  and  the  price  paid  for  It  were  no 
defense  to  an  action  on  a  burslary  pol- 
icy, in  the  absence  of  proof  that  they 
contributed  to  the  loss  or  were  ma 
terial  to  the  risk.— Aetna  Accident  & 
Liability  Co.   v.  Wlilte.   177   8.   W.   182. 


) 

3.  Inspection  of  safe,  promise  to  pay 
loss,  and  an  announcement  that  the 
loKB  had  been  adjusted  held  to  consti- 
tute a  waiver  of  any  breach  of  war- 
ranty by  the  Insured. 
&  Liability  Co.  v.  White.  177  S. 


L  mr.  Inaoz- 


,  gl   1130,  use,  1143.) 

a)      Provisions  In  a  burglary  In- 
B  policy  requiring  visible  marks 

evidentiary  tact,  and  not  to  provide 
that  it  should  be  the  sole  proof. — Na- 
tional Surety  Co.  v.  ailberberg  Bros., 
176   8.  W.  97. 


"mere    dli 

Idence    of    theft. 

ualty  Co.   V.  Boll,  187  8.  W.  68«. 


Eastern    Ca«- 


1«M.) 

7.  Rev.  8t.  ISll,  Art.  4746,  authoris- 
ing a  recovery  of  12  per  cent,  as  dam- 
ages and  attorneys'  fees,  held  not  to 
apply  to  an  action  on  a  burglary  Insur- 
ance policy.— Aetna  Accident  &  Liabil- 
ity Co.  V.  Wlilte,  177  3.  W.  162. 

ees — Walcbt    asd    Mnfltolancy    of    Br. 


I,  5S  15SS,  1707.) 


a.     In  a 


3n  a  burglary  Insur- 
ance policy,  evidence  held  sufficient  to 
support  finding  that  the  insured  had 
accurately  determined  bis  loss  from 
his  books  with  reasonable  certainty  aa 
required  by  the  policy. — National 
Surety  Co.  v.  SUberberg  Bros.,  176  S. 
W.  97. 


8i  In  an  action  on  a  burglary  Insur- 
ance policy,  question  whether  marka 
of  visible  entry  on  the  premtaes,  made 
a  prerequisite  to  recovery  by  the  jiol- 
icy,  were  Inflicted  by  the  Insured  aa  a 
blind,  held  for  the  Jury.— National 
Surety  Co.  v.  Sllberberg  Bros.,  176  S. 
W.  87. 


(ibyGoOt^lc 


STATUTORY  LAW 
LIVE  STOCK  INSURANCE 

Commissioner  o£  Insurance  and  Banking...' _  195 

"^    Duties  of  the  Commissioner 196 

Incorporation  of  Insurance  Companies  (Home) 207 

General  Provisions , 211-228 

Hiut  H*Te  Capital  Static  Not  Jjem  'Than  f  10,000  Paid  In  and  Comply 
Witb  Laws  Ooremlng  Inaoranca. 
1.  The  purposes  for  which  private  corporations  may  be  formed 
are :  •  •  •  The  organization  of  fire,  marine,  life  and  live  stock 
insurance  eompanies;  provided,  that  such  live  stock  insurance  com- 
panies may  be  organized  with  an  authorized  and  paid-up  capital 
stock  of  not  less  than  ten  thousand  dollars  ($10,000.00) ;  and  pro- 
vided  further,  that  all  insurance  companies  mentioned  in  this  sub- 
division  shall  be  in  all  other  respects  subject  to  and  shall  comply 
with  all  of  the  provisions  of  Title  71  of  the  Revised  Statutes  of 
Texas.    (R.  S.,  Art.  1121.) 

Note. — (1)  Live  stock  Inenruice  companies  must  be  chartered  as  other 
Insurance  companies,  by  filing  charter  In  Department  of  Insurance  and 
Banking  and  not  with  Secretary  of  State.  (Oplalon  of  Attorne]'  General, 
June  13.  1906.} 

<2)  A  foreign  live  stock  Insurance  compan]'  must  have  a  paid-up  cap- 
ital stock  of  at  least  1100.000,  In  order  to  obtain  authority  to  do  busi- 
ness In  Texae.     (Opinion  of  Attorney  General,  October  8,  1906.) 


^abyG00»^lc 
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NOTES  ON  LIVE  STOCK  INSURANCE 

Actitms  1 

Incorporation,  Organization  and  Existence  2 

Capital  Stock  3 

Mutual  Companies — Incorporation,  Organization  and  Existence  4 

Papers  Accompanying  PoUoy  5 

Renevjol  6 

Application  of  General  Bides  of  Construction  7,  8 

ConstruiTig  Together  Policy  and  Accompanying  Papers  9,  10 

Amount  or  Value  11 

Injury  to  or  Death  of  Animals  IS 

Persons  to  Whom  Notice  or  Proof  May  Be  Oivefi  13 

Time  for  Notice  and  Proof  14 

Damages  for  Befusal  of  Payment  15 

Petition — Title  or  Interest  of  Insured  16 

Admissibility  of  Evidence — Performance  of  Warranty  17 

Verdict  and  Findings  18 


(SHB  «  OTO.  1616.) 


1.  Under  Bev.  St,  1896.  Art.  119*. 
»ubd.  26.  and  article  3070,  contained  in 
title  Eg.  Art.  aOSEo,  and  article  S43. 
iubd.  4E,  as  amended  by  Acta  30th  Leg:, 
ch.  IGO,  held  that  a  forelsn  live  atock 
)  company  could  not  be  sued 
&  policy  In  tlie  county  of  plalntltTB 


that  nothlngr  In  the  title  shall  be  con- 
Btnied  to  apply  to  mutual  relief  as- 
aoolatlona.  Judgment,  107  S.  W.  Sts. 
r«TerBed. — State  v.  Burreas,  109  8.  W 
K2.    101    Tex.    BZ4.      See   38    Cant.    Dig. 


residence. — Indiana  &  Ohio  Llvi 
Ina.  Co.  V.  Krenek.  \*i  8.  W.  1 
S8  Cent.  Dig.  Insurance,  I  33. 


Stock 
SI.     See 


3.  Rev.  St.  1896,  Art.  30S8,  providing 
that  any  number  of  peraons  desiring' 
to  form  a  company  to  tranaact  In- 
surance buslnesB  shall  adopt  and  aign 
'  ~     :    of    Incorporation    and    suhr  ' 


the 


a  the 


who, 


on  flndln^  thE 
with  the  law  of  the  state,  shall  at- 
tach hla  certldcate  thereto,  etc.,  when 
considered  In  connection  with  the  his- 
tory of  the  legislation  showlnfr  that  it 
is  formed  from  the  act  of  1876,  con- 
taining provisions  for  the  Hllng  of  the 
certificate  of  artlclss  of  Incorporation 
of  dre  and  marine  insurance  com- 
panies, and  the  act  of  187S  containing 
a  like  provision  applicable  to  all  In- 
surance companies,  and  when  consid- 
ered In  connection  with  other  provis- 
ions ot  the  title  entitled  "Incorpora- 
tion ot  Insurance  Companies."  Is  a 
general  provision  applicable  to  all  In- 
surance companies  except  such  as  may 
be  excluded  by  section  3096,  providing 


that         .    

insurance  companies  shall 
amount  of  the  capital  stock,  which 
ahall  In  no  case  be  less  than  1100,006, 
taken  from  the  provisions  of  the  pre- 
ceding statutes  relating  to  stock  com- 
panies, means  that  stock  companies 
shall  not  have  leas  than  tlOO.DOO 
Ital  stock,  and  does  not  limit  the 
eral  provlatons  of  the  article  S02S 
vldlng  for  the  Incorporation  of  i 
panics  for  the  purpose  of  tranaacttnr 
Insurance  business  to  stock  companies. 
or  to  any  other  class  of  companies. 
JudBment.  107  8,  W.  368,  reversed.— 
State  V.  Burgess,  109  S.  W.  932,  101 
Tex.  BH.  See  28  Cent.  Dig.  Insurance. 
f  38. 


85.) 

4.  A  'livestock  Insurance  company" 
incorporated  under  Rev.  St  1896,  Art. 
042.  subd.  48,  authorlxinR  the  Incor- 
poration of  fire,  marine,  life  and  liva- 
stock  Insurance  companies,  to  conduct 
a  livestock  insurance  company  on  a 
mutual  or  co-operatlve  plan  without 
capital  stock,  and  to  Issue  policies  ot 


i^^ 
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K  1 


Indemnltr  on  live  stock  to  Ita  mem- 
ben.  Is  a  llveatock  InsuTance  company 
conducted  on  a  mutual  or  co-operative 
plan,  and  la  not  a  "mutual  relief  a>- 
BOciatlon"  within  srtlcle  3004.  provld- 
Idk  that  nothlnx  In  the  title — title  69 
entitled  "Incorporation  of  Insurance 
CompaDleB,"  ahall  apply  to  mutual  re- 
lief aBBociatlona,  Judgment.  lOT  B.  W. 
ISS,  reversed. — State  v.  Burgess,  lOB 
B.  W.  922.  101  Tex.  524.  See  18  Cent. 
EHk.  Insurance.   It   11,   14.   ftS. 

184 — 9^^***     Aeeompaaylng'     roller — 


7.) 


6.  (a)  AcU  2gth  iMg.,  c.  t»,  held 
not  to  contravene  Const  Art,  i.  Par.  SE, 
rAquirins-  expression  of  subject  in  title 
of  a  bill,  as  to  that  provision  subse- 
quently incorporated  in  Bev.  St.  Itll, 
Art  4BG1,  requiring  insurance  policies 
to  be  accompanied  t>y  a  copy  of  the 
application.— National  Live  Stock  Ins. 
Co.  v.  Qomllllon,  ITS  S.  W.  lOED. 

(b)  Under  Rev.  Bt  1»11.  Art.  ttit, 
declaring-  the  statutea  to  be  conditions 
on  which  foreign  insurance  companies 
might  do  business  In  the  state,  such 
a  company  could  not  question  the  va- 
lidity of  Art  4IE1,  requlrlnK  applica- 
tion to  aceompkny  policy. — Nktlonal 
Live  Stock  Ins,  Co.  v.  OomlUlon.  ITS 
8.  W.  1050. 


tain  county  and  the  application  did  not 
so  limit  the  ilabl  11  ty.— Indiana  &  O. 
Live  Stock  Ina.  Co.  v.  Kelnlngham,  161 
a  'W.  3S4. 

10.  (b)  Under  Rev.  St  1911,  Arts. 
4SE1,  4BS3,  the  effect  of  failure  to  at- 
tach application  and  queations  and  an- 
swere  to  a  policy  is  to  exclude  them 
from  the  contract. — National  Live 
Stock  Ins.  Co.  V.  Qomillion,  ITS  S.  W. 
1060. 


■  CtaBt  SHg.  b- 

,  t  fl7e.m.) 

«.  Wliere  live  stock  insurance  poli- 
dea  did  not  provide  that  the  policy  waa 
in  force  cmly  while  the  horse  was  in  a 
certain  town,  and  Insured  requested  a 
similar  renewal  pollc)*.  insured  could 
assume  that  the  policy  issued  did  not 
contain  a  provision  so  limiting  the 
company's  liability. — Indiana  &  O.  Live 
Stock   Ins.   Co.    V.    Keinlngbam,    161    a 

w.  sst. 

14»-^k«pIlMtlOB    of    C 

—notion.     (Mae  w 

>,  iS  BM.  IM.) 

7.  Insured  Is  ordinarily  bound  by  the 
terms  of  the  policy,  whether  be  re*da 
it  or  not — Indiana  A  O.  Live  Stock 
Ins.  Co.  V.  KefninKham.  Ifll  S.  W.  Igt. 
Bee  38  Cent  Dig.  Insurance,  I  213. 

8.  Every  doubt  must  be  resolved 
against  tlie  company  in  case  of  incon* 
sistent  provisions 
ley.— Id. 


•.  (a)  Where  a  live  stock  policy 
made  the  application  a  part  of  it,  the 
application  would  control  If  the  policy 
provided  that  the  horse  should  be  In- 
sured only  while  It  remained  In  a  cer- 


11.  Where  an  owner  of  a  horse  pro- 
curing a  policy  on  it  made  representa- 
tions as  to  its  value  and  the  purchase 
price  and  whether  it  was  mortgaged, 
and  the  insurance  company,  relying  on 
the  miarepreeentatlona,  issued  the  pol- 
icy, the  misrepresantatlona  were  ma* 
terlal  to  the  rlak  within  Rev.  Civ.  Bt 
ISll,  Art  4S4T.  providing  that  mla- 
representations  not  material  to  the 
risk  shall  not  Invalidate  the  policy. — 
Indiana  ft  Ohio  Live  Stock  Ins.  Co.  v. 
Smith.  IGT  8.  W.  TEG.  See  IS  Cent  Dir. 
InauT&nce,  I  GTO. 

IT  SsKtb  «t  *»■«■««■<», 


U.  A  live  stock  insurance  policy 
held  to  prohibit  recovery,  where  the 
animal  died  without  the  county  named 
In  the  policy. — Indiana  Ss  Ohio  Live 
Stock  Ins.  Co.  V.  Krenek.  114  8.  W. 
IISI.     See  18   Cent   Dig.   Insurance,   I 


lltC 


M  to  Whom  W«Uo*  or  Vroof 


i   13«.) 

IS.  A  notiee  of  lllnea*  of  an  Insured 
animal  given  to  the  insurer's  agent 
held  sufflclent  compliance  with  the 
contract  provision  that  notice  be  given 
the  company  at  Its  home  otHce,  where 
the  notice  was  immediately  forwarded 
to  and  received  by  the  insurer's  home 
ofllce. — National  Live  Btock  Ine.  Co.  v. 
Henderson.  1B4  8.  W.  SG!.  28  Cent 
Dig.  Insurance,   I    1S2T. 


14,  Where  an  animal  Insurance  pol- 
icy required  notice  of  alckneag  or  acci- 
dent forthwith  to  the  Insurer  with  the 
name  of  the  veterinarian  employed.  It 
baljif  Impoaadbte  for  the  assured  to  pro- 
cure a  veterinarian  between  the  time  of 
the  serious  sickness  of  the  animal  and 
its  death,  notice  of  death  immediately 
thereafter  was  a  compliance  with  th* 
policy. — National  Live  Btock  Ins.  Co. 
V.   Henderson,    IB4    B.   W.    8G2. 


S^^ 


LIVE   STOCK  INSURANCE 


r  M&tvmtl  of  Vftr- 


I  14W-) 


IB.  P«DaIty  wid  attomar'a  fMs  pro- 
vided bjr  Bev.  SL  IBll,  Art  lT4fl,  for  Ki- 
lo WBJice  against  H.ti  Insunince  company 
for  failure  to  aettle  a  loss,  held  prop- 
erly allowed  In  a  ault  on  a  policy  tn- 
■urlns  livestock. — ^Natlonal  Live  Stock 
Ids.  Co.   v.   QonilllloD.   ITS  8.  W.    lOSD. 


■ncaO.     <■••  as  Ocnl  Mf .  Duwaao*, 


16.  A  petition,  Id  an  action  on  a  pol- 
icy on  life '  of  a  borae.  wlilcli  alleges 
tbU  plaintiff  was  the  owner  of  the 
home  when  the  policy  was  Issued,  that 
the  horae  died  within  the  lite  of  the 
policy,  that  all  premiums  had  been  paid, 
that  plalntin  furnished  proof  of  losa 
with  demand  of  payment,  and  that  de- 
fendant was  indebted  to  plaintiff  in  the 
amount  of  the  policy,  auffldently  al- 
leged as  against  a  general  demurrer 
that   plalnUff   was   the   owner   of   the 


horae  at  the  time  of  its  death. — Indi- 
ana A  Ohio  Uve  Stock  Ins.  Co.  t. 
Smith,  lET  a  W.  TEG.  S8  Cent.  Die- 
I   IE94. 


m*  ■  imiiwrfwutT  of  ana— B«  wn- 
formano*  of  WanaBtr.  (■••  18 
0«nl  Big.  Uanranoa,  S|   1077-ia8B.| 

17.  In  an  action  on  a  policy  insuring 
a  mule  alleged  to  have  died  of  overtieat 
It  was  not  error  to  permit  wltneas  to 
testify  that  he  had  treated  the  mute 
kindly.— National  Live  Stock  Ina.  Co. 
V.   OomlUlon,   ITS   S.  W.    lOEO. 


18.  In  an  action  on  a  policy  1i 
a  horae,  where  there  waa  no  tesUmony 
suggesting  that  the  death  of  the  an- 
imal was  due  to  one  of  the  aicepted 
causes,  the  court  Is  warranted  In  flnd- 
Ing  that  the  horae  died  from  dlaeaae, 
or  accidental  Injuries  as  covered  by 
the  policy. — National  Live  Stock  Ins. 
Co.   V.  Warren,  IBl  8.  W.   TIO. 
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STATUTORY  LAW 

"BLUE  SKY"  LAWS  REGULATING  THE  SALE  OF 
STOCK  OP  .CORPORATION 

ChqtUon  to  An  Act  to  B«giil>t«  and  Snperrise  the  Sale  And  Pnrchase  of 
Stoclu  of  Private,  Foreign  and  Domestic  Corporations  Organized  for 
Proat. 

1.  An  Act  to  regulate  and  supervise  the  sale  and  purchase,  in 
this  State,  of  stocks  of  private,  foreign  and  domestic  corporations 
organized  for  profit,  which  propose  to  increase  their  capital  stock; 
and  to  regulate  and  supervise  the  sale  and  purchase,  in  this  State, 
of  stocks  of  private,  foreign  and  domestic  corporations  being  organ- 
ized and  hereafter  organized  or  proposed  to  be  organized,  for  profit ; 
and  to  regulate  and  supervise  the  ofllering  or  contracting  for  sale 
and  purchase  of  such  stock  of  such  corporation  or  proposed  cor- 
poration, and  to  fix  commission  and  promotion  fees  allowed  to  be 
charged;  and  providing  for  service  of  process,  examination  fees, 
and  exempting  certain  corporations  from  the  effects  of  this  Act; 
providing  penalty  for  the  violation  of  the  provisions  of  this  Act, 
and  declaring  an  emergency.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  Caption.) 

What  Companies  Are  Subject  to  tlte  Proviatona  of  IUb  Act, 

2.  Every  private  corporation,  foreign  or  domestic,  organized  for 
profit,  which  is  now  attempting  or  shall  hereafter  attempt  to  in- 
crease its  capital  stock,  and  every  proposed  corporation  attempted 
to  be  organized  which  shall,  directly  or  indirectly,  through  itself, 
its  agents  or  employes,  or  through  any  person  or  association  of  per- 
sons, holding  companies,  sales  companies  or  otherwise,  or  through 
any  other  agents,  sell  or  contract  to  sell  any  stock  of  such  corpora- 
tion or  proposed  corporation,  upon  which  sale  or  proposed  sale  or 
contract  of  sale  any  part  of  the  proceeds  derived  or  to  be  derived 
therefrom  are  used  or  to  be  used,  directly  or  indirectly  for  the  pay- 
ment of  any  commission,  promotion,  organization  fee  or  other  ex- 
penses incident,  directly  or  indirectly,  to  the  sale  of  its  shares  of 
stock,  except  attorney's  fees,  charter  fees,  franchise  tax,  permit 
fees  and  stationery  and  supplies,  shall  be  subject  to  the  provisions 
of  this  Act.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  1.) 
Applies  to  Mining,  Oil  cm:  Gas  and  Townslte  Corporadons. 

3.  This  Act  shall  also  apply  to  any  mining,  oil  or  gas  corporation 
increasing  its  stock  or  proposed  mining,  oil  or  gas  corporation  at- 
tempting to  sell  stock  in  which  any  land  or  mineral  or  thing  of 
value  is  to  be  procured  from,  in  or  under  such  land  that  has  been 
or  is  to  be  placed  as  an  asset  with  or  in  the  corporation  or  proposed 
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corporation,  whether  any  promotion  fee  is  charged  or  not,  and  to 
any  towasite  corporation  or  proposed  townsite  corporation.  (Acts 
33rd  Leg,,  Ist  Called  Session,  Chap.  32,  Sec.  2.) 

Filing  of  StBlements  Wltb  Secretair  of  State  or  CmiuiiIhIoiim-  Before 
Offering  For  Sale— FlUng  Feea. 

4.  Before  offering  for  sale  or  contracting  to  sell,  directly  or  in- 
directly, any  stock  of  such  proposed  corporation,  or  such  increased 
stock  of  any  existing  corporation,  or  before  selling  any  stock  in  any 
townsite  corporation  as  provided  in  Section  2,  such  corporation,  or 
those  promoting  or  having  charge  of  the  sale  of  stock  «f  any  pro- 
posed corporation,  shall  file,  under  oath,  in  the  office  of  the  Secre- 
tary of  State,  where,  under  the  law,  a  charter  would  be  filed  in  his 
department,  or  in  the  office  of  the  CommissioDer  of  Insurance  and 
Banking,  where,  under  the  law,  a  charter  would  be  filed  in  his  de- 
partment, together  with  a  filing  fee  of  twenty  dollars,  the  following 
documents :  A  statement  showing  in  full  detail  the  plan  upon  which 
the  corporation  proposes  to  increase  its  capital  stock  or  upon  which 
the  promoters  or  those  having  charge  of  the  sale  of  stock  of  any  pro- 
posed corporation  proposes  to  sell  its  stock  and  organize  the  cor- 
poration, together  with  a  copy  of  all  the  forms  of  contracts,  stock 
<or  deeds,  if  the  same  shall  come  under  Section  2  hereof)  to  be  used 
by  the  corporation  or  promoters,  or  those  having  charge  of  the  sale 
of  stocks  of  any  proposed  corporation  in  connection  with  such  stock 
sales.  The  statement  shall  further  show  the  name,  location  and  dom- 
icile of  such  corporation,  and  the  names  of  its  officers  or  proposed 
officers,  if  any,  or  promoters,  and  the  addresses  of  all  the  parties; 
the  amount  of  capital  stock  of  any  corporation  already  organized, 
the  proposed  increase,  or  the  proposed  capital  stock  of  the  corpora- 
tion to  be  organized,  and  the  price  at  which  the  stock  is  proposed 
to  be  sold ;  and  the  price  at  which  the  stock  is  proposed  to  be  sold 
shall  not  be  changed  without  filing  with  the  Secretary  or  Commis- 
sioner, as  the  case  may  be,  a  statem.ent  of  such  change,  which  shall 
be  subject  to  his  approval.  Any  such  corporation  or  promoters  of 
such  proposed  corporation  shall  furnish  the  Secretary  or  Commis- 
sioner such  other  information  as  may  be  necessary  or  proper  con- 
cerning the  sale  of  its  stock.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32.  See.  3.) 

Filing  of  Copjr  of  Charter  uid  Other  Evidence,  Wben — Statement  of  Eati- 
niat«d  Feea  and  Expense*. 

5.  If  it  shall  be  a  corporation  organized  under  the  laws  of  any 
other  jurisdiction,  it  shall  file  with,  the  Secretary  or  Commissioner  a 

,  copy  of  its  charter,  and  such  other  evidence  of  its  authority  as  the 
Secretary  or  Commissioner  may  require. 

Said  statement  shall  also  show  the  commission,  promotion  fee  and 
other  estimated  incidental  expenses  proposed  to  be  charged  for  the 
organization  of  such  proposed  corporation,  or  the  increase  in  tba 

.A' 
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capital  stock  of  any  corporation  already  organized,  and  how  the 
coDimissioDB  or  fees  are  to  be  paid.  (Acts  33rd  Leg.,  1st  Called 
Session,  Chap.  32,  Sec.  3.) 

MInInK,  Oil,  Gas  uid  Townslte  Compaiiiea — Must  Give  Estimate  of  Actnal 
Value  of  Prapertr^Emplorment  of  Experts. 

6.  If  the  corporatiou  or  proposed  corporation  comes  under  Sec- 
tion 2  hereof,  the  officers  of  the  corporation,  or  the  promoters  of 
the  proposed  corporation,  shall  state  the  facts  upon  which  they  base 
their  estimate  of  the  actual  value  of  the  property  which  is  to  be- 
come an  asset  of  the  corporation,  and  the  Secretary  or  Commissioner 
shall  require  such  proof  as  he  may  deem  proper  to  establish  the 
actual  value  of  the  property. 

The  Secretary  or  Commissioner  shall  have  the  right  to  employ 
such  experts  as  be  may  deem  necessary,  and  the  experts  shall  be 
employed  at  the  expense  of  the  corporation  or  promoters  of  a 
proposed  corporation.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap. 
32,  Sec.  3.) 

Fillug  of  StatmneniB  RelatliiK  to  Townolto  Corporatlotu*— bane  of  F«niilt. 

7.  No  corporation  proposed  to  be  organized  for  the  purpose  of 
buying  or  selling  town  sites  and  town  lota  shall  hereafter  t)e 
granted  a  charter  by  the  Secretary  of  State,  or  if  a  foreign  cor- 
poration shall  not  be  granted  a  permit  to  do  business  in  the  State 
oE  Texas  unless  the  incorpjirators  of  said  proposed  corporation  or 
officer  of  such  foreign  corporation  shall  file  with  the  Secretary  of 
State  each  and  every  document,  contract  and  all  papers  referred 
to  in  Section  3  of  this  Act,  as  well  as  a  general  statement  of  the 
plan  of  its  proposed  townsite,  and  a  general  statement  of  its  meth- 
ods of  advertising  same,  together  with  a  sample  copy  of  its  adver- 
tising literature,  and  no  charter  shall  be  granted  any  corporation 
unless  the  compliance  with  the  provisions  of  this  act  and  in  the 
judgment  of  the  Secretary  of  State,  such  business  of  any  proposed 
townsite  corporation  will  be  honestly  and  fairly  conducted  both  to 
the  corporation  and  to  the  public.  And  each  and  every  corporation 
in  this  State  now  existing  or  hereafter  organized  desiring  to  en- 
gage in  the  sale  of  townsite  lots  or  sites  shall,  prior  to  Such  sale, 
file  with  the  Secretary  of  State  a  general  plan  of  said  proposed 
lots  to  be  sold,  as  well  as  a  copy  of  any  and  all  proposed  contracts 
to  be  made  with  the  public  in  the  sale  thereof,  and  a  general  state- 
ment of  the  literature  proposed  to  be  issued,  and  all  matters  re- 
ferred to  in  Section  3  hereof,  and  if  in  the  judgment  of  the  Secre- 
tary of  State  said  sale  will  be  conducted  both  honestly  and  fairly 
to  the  corporation  and  to  the  public,  a  permit  to  conduct  said  sale 
shall  be  granted.  This  provision  shall  not  be  construed  to  author- 
ize the  creation  of  any  corporation  for  any  purpose  not  now  au- 
thorized by  the  laws  of  this  State.  (Acts  33rd  Leg.,  lat  Called 
Session,  Chap.  32,  Sec.  3.) 
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SecretMiT  or  CommlBslotier  Sludl  Gnut  or  Refnse  tbe  Pennlt. 

8.  The  Secretary  ar  Commis^ODer,  upon  the  receipt  of  the  in- 
formation as  provideA  for  in  Section  3,  shall  grant  or  refuse  such 
permit. 

If  the  Secretary  or  Commissioner  shall  decide  that  the  sale  of 
stock  will  be  fairly  and  honestly  conducted,  both  to  the  corporation 
and  to  the  public,  such  permit  shall  be  granted,  provided  that  the 
commissions,  promotion  and  other  incidental  expenses,  exclusive  o£ 
the  exempted  expenses  mentioned  in  Section  1  of  this  act,  shall  not 
be  more  than  fifteen  (15)  per  cent  of  the  price  at  which  such  stock 
is  to  be  sold  as  shown  by  the  application  or  amended  application. 
(Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  4.) 

This  Act  Shall  Not  ARect  Stock  Prevloiulr  Sold  or  Subscribed;   Unsold 
or  Unsubscribed  Part  of  It  Falls  Under  Condition  of  This  Act. 

9.  Provided,  that  where  any  proposed  corporation  has  already 
sold  its  stock,  or  a  part  thereof,  or  any  part  thereof  has  been  sub- 
scribed at  the  time  this  act  shall  take  effect,  this  act  shall  uot  affect 
stock  previously  sold  or  subscribed  nor  any  contracts  made  in  ref- 
erence to  same;  but,  if  any  of  the  stock  of  said  proposed  corpora- 
tion remains  unsold  or  unsubscribed,  said  corporation  shall,  never- 
theless, be  entitled  to  a  permit  upon  complying  with  the  other  con- 
ditions of  this  act,  including  the  future  sale  or  subscription  of 
any  of  its  stock.  (Acts  33rd  Leg.,  Ist  Called  Session,  Chap.  32, 
Sec.  4.) 

CommisalMi  or  Promotton  Fee  Fold  to  Ag«nt  or  Promoter,  When— Kind 
Of  Pajrmenta  of  Stock. 

10.  The  commission  or  promotion  fee  shall  be  paid  to  the  agent 
or  promoter  as  the  stock  is  sold  by  him  and  paid  by  the  purchaser. 
The  stock  shall  be  considered  as  paid  for  when  paid  for  in  cash, 
property  or  labor,  (Acts  33rd  Leg.,  Ist  Called  Session,  Chap.  32, 
Sec.  4.) 

Issue  of  Permit  Depends  on  Compliance  With  Certain  Requirements. 
Amongst  Them  tlie  'Piling  of  a  Bond  .approved  hj  Secretary  or  Com- 
missioner. 
11.'  No  permit  shall  be  granted  unless  there  shall  appear  upon 
the  subscription  lists  and  contracts  of  such  corporation  or  proposed 
corporation,  in  bold  type,  the  amount  of  tbe  commissions,  promo- 
tion fees  and  other  estimated  expenses  incident  to  the  sale  of  such 
stock,  and  the  interest  which  the  officer,  agent,  employe  or  pro- 
moter selling  or  contracting  to  sell  such  stock  has  in  such  sale; 
nor  shall  such  permit  be  granted  until  the  applicants  therefor  have 
entered  into  a  bond  for  not  less  than  one  thousand  dollars  ($1,000) 
nor  more  than  one  hundred  thousand  dollars  $(100,000),  the  same 
to  be  fixed  by  the  Secretary  or  Commissioner  at  not  more  than 
ten  per  cent  of  the  stock  proposed  to  be  issued.  The  said  bond 
shall  be  payable  to  the  Secretary  or  Commissioner  as  the  case  may 
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be,  and  his  Buccessor  in  office,  conditioned  that  the  facts  set  forth 
in  the  application  for  such  permit,  and  th^  proof  and  statement 
offered  to  such  Secretary  or  Commissioner,  upon  which  the  appli- 
cation is  based,  are  true,  and  that  they  will  comply  with  the  pro- 
visions of  this  act  in  the  sale  of  the  stock  of  auch  corporation  or 
proposed  corporation.  Said  bond  may  be  made  with  individual 
sureties  or  a  surety  company  authorized  to  do  business  in  the 
State  of  Texas,  and  the  bond  shall  be  approved  by  the  Secretary  or 
Commissioner.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  4.) 

Appeal  to  the  Dlalrict  Conrt  of  Travia  Coanty  When  Permit  ReToBed. 

12.  If  a  permit  shall  be  refused  by  the  Secretary  or  Commis- 
sioner the  parties  applying  therefor  may  bring  suit  in  the  district 
court  of  Travis  county,  Texas,  to  require  said  Secretary  or  Com- 
missioner to  issue  such  permit.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  Sec.  5.) 


13.  Ajjy  person  who  shall  be  induced  to  purchase  any  stock  of 
any  corporation  or  proposed  corporation  by  the  officers,  agents,  em- 
ployes, promoters  or  trustees,  by  reason  of  any  misrepresentation 
of  any  material  fact  concerning  such  stock,  such  person  or  persons 
shall  have  the  right  to  bring  suit  upon  the  bond  above  provided  for, 
and  such  bond  shall  be  subject  to,  and  security  for,  such  person  so 
purchasing  the  stock;  provided,  that  such  person  shall  not  be  en- 
titled to  recover  more  than  the  money  paid,  or  the  actual  value  of 
the  property  given,  or  the  labor  performed,  in  exchange  for  such 
stock,  with  legal  interest  from  the  date  of  the  paj-ment  or  the  per- 
formance of  the  services,  or  the  transfer  of  the  property. 

One  or  more  recoveries  upon  such  bond  shalj  not  vitiate  the  same, 
but  it  shall  remain  in  full  force  and  effect,  but  no  recoveries  upon 
such  bond  shall  ever  exceed  the  full  amount  of  same,  and  upon 
suits  being  filed  in  excess  of  the  amount  of  same,  the  Secretary  or 
Commissioner  may  require  a  new  bond,  and,  if  the  same  is  not 
given  within  thirty  days,  he  may  cancel  the  permit  herein  provided 
for.    (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  6.) 

Ust  of  AntliorlMd  Officers,  Agents  and  Employes  and  Its  Chiuiges  Filed 
With  Secretarp  or  Commissioner. 

14.  Whenever  any  permit  has  been  issued,  the  corporation  or  per- 
sons receiving  the  same  shall  file  a  list  of  the  names  of  their  or  its 
authorized  officers,  agents  and  employes,  and  the  postoffiee  address 
of  each ;  and,  in  case  of  the  change  of  any  of  its  officers,  agents  or 
employes,  it  shall  file  a  list  of  such  changes  with  the  Secretary  or 
Commissioner.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32, 
Sec.  6.)  ^-  I 
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All  CoUecl«d  Hones  tor  tbe  8&le  of  Stock  Shall  Be  Deported  wlttt  BMik. 

15.  All  moneys  or  other  things  of  value  collected  by  such  cor- 
poration or  the  promoters  of  a  proposed  corporation,  for  the  sale 
of  its  stock,  or  contract  for  the  sale  of  its  stock,  shall  be  deposited 
by  said  corporation  to  its  credit,  or  by  the  promoters  of  a  proposed 
corporation,  to  the  credit  of  its  proposed  of&cers  or  trustees,  with 
the  exception  of  the  amouni  allowed  for  commissions,  promotion 
foes  and  other  incidental  expenses,  with  a  bank,  bank  and  trust 
company  or  tmst  company  incorporated  under  the  laws  of  this 
State,  or  :of  the  United  States.  (Acts  33rd  Leg.,  Ist  Called  Session, 
Chap.  32,  See.  7.) 

All  CorporatltHta  or  FTopoaed  CmiionUJona  Host  Keep  a  Bet  of  Booka 
Open  for  Inspection  Bj  the  AnthoriUes. 

16.  All  such  corporations,  and  the  organizers  or  trustees  of  pro- 
posed corporations,  shall  keep  a  set  of  books,  which  shall  show  the 
amount  of  money,  or  other  things  of  value  received  by  such  cor- 
poration or  proposed  corporation  from  the  sale  of  its  stock,  or  from 
contracts  of  sale  of  its  stock,  and  such  books  shall  show  the  num- 
ber and  amounts  of  stock  sold  or  contracted  to  be  sold,  by  whom 
sold,  and  to  whom  sold,  or  contracted  to  be  sold,  and  the  postofBee 
address  of  each.  Said  books  shall  at  all  times  be  open  for  inspec- 
tion by  the  Secretary  or  Commissioner,  or  his  duly  authorized 
agent.    (Acts  33rd  Leg.,  let  Called  Session,  Chap.  32,  Sec.  8.) 

OMue  for  CmbccUMIou  of  Permit — ^Blgtat  to  Bring  Suit  In  the  Diatttet 
Cotirt  of  Tntvls  Coonty. 

17.  Whenever  the  Secretary  or  Conunissioner  shall  have  infor- 
mation that  any  corporation,  or  the  promoters  of  the  proposed 
corporation,  its  officers,  agents  or  employes,  are  not  complying  with 
the  terms  of  this  act  in  the  sale  of  its  stock,  they  shall  notify  such 
corporation,  or  its  officers,  agents  or  employes  or  the  promoters 
of  the  proposed  corporation  to  appear,  within  twenty  days,  and 
show  cause  why  such  permit  should  not  be  canceled,  and  after  the 
hearing  such  Secretary  or  ComnuBsioner  shall  have  the  right  to 
cancel  such  permit  if  the  proof  shall  show  that  such  corporation 
or  proposed  corporation,  or  its  officers,  agents  or  employes  are  not 
complying  with  the  temm  of  this  act,  but  the  parties  or  corpora- 
tion holding  such  permit  shall  have  the  right  to  bring  suit,  in  the 
district  court  of  Travis  county,  Texas,  against  -the  Secretary  or 
Commissioner  to  reinstate  such  permit  to  sell  stock.  (Acts  33rd 
Leg.,  1st  Called  Session,  Chap.  32,  Sec.  9.) 

F<welgn  Corporations  Most  Show  SO  Ter  Cent  Paid-in  Capital — Does  Not 
Applf  to  Loan  and  msanuice  Corporation*. 

18.  No  permit  to  sell  stock  shall  ever  be  issued  to  any  foreign 
corporation  which  has  not  at  the  time  of  making  application  for 
permit  at  least  fifty  per  cent  of  its  capital  stock  subscribed  and 
paid  in,  providing  that  this  shall  not  apply  to  any  foreign  corpora- 
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tioc  engajfed  exclusively  in  the  business  of  lending  money  in  this 
State,  nor  to  any  insurance  company  that  is  required  by  law  to 
obtain  a  permit  from  the  Commissioner  of  Insurance  and  Banking. 
(Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  See.  10.) 

Foreign  Cktrpomtions  Shall  File  Power  of  Attorney  Uke  That  Provided 
In  Article  4773,  R.  S. — ^Dnty  of  Secretary  or  CommlBBioner  In  AccepU 
ing  Berrlce. 

19.  Each  foreign  corporation  or  the  promoters  of  any  proposed 
foreign  corporation  desiring  to  sell  or  contract  to  sell  its  stock  in 
this  State  shall  first  file  with  the  Secretary  or  CommiBsioner  a  like 
power  of  attorney  to  that  provided  for  life  insurance  corporations 
in  Article  4773,  Revised  Civil  Statutes  of  the  State  of  Texas  of 
1911,  and  service  may  be  had  upon  the  corporation  and  the  Secre- 
tary or  Commissioner,  as  the  case  may  be,  as  therein  provided  for, 
and  the  Secretary  or  Commissioner,  as  the  case  may  be,  upon  re- 
ceipt of  such  process  as  is  therein  provided  for,  shall  proceed  as 
is  provided  for  him  to  do  in  Article  4774,  Revised  Civil  Statutes 
of  the  State  of  Texas  of  1911,  and  the  Secretary  or  Commissioner's 
acts  and  conduct  in  regard  to  such  power  of  attorney,  and  such 
process  shall  be  the  same  as  is  provided  for  in  said  Articles  4774 
and  4773,  and  the  effect,  force  and  result  of  such  acts  shall  be  the 
same  as  therein  provided  for.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  Sec.  11.) 

VioUtioii  of  lUs  Law — MlsdeneaniM^— Imprtaonment. 

20.  It  shall  hereafter  be  unlawful  for  any  ofBcer,  agent  or  em- 
ploye or  trustee,  or  holding  company,  or  sales  agents,  or  person, 
or  association  of  persons  in  this  State  to  sell,  or  offer  to  sell,  or 
contract  to  sell,  directly  or  indirectly,  for  such  concern,  any  stock 
of  any  corporation  or  proposed  corporation,  subject  to  this  act, 
which  has  been,  proposed  to  be,  is  now  being,  or  may  hereafter  be 
organized  for  profit,  without  first  complying  with  the  provisions  of 
this  act,  and  any  pet-son  so  offending  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined  not  less  than  twenty- 
five  dollars  nor  more  than  two  thousand  dollars,  and  in  addition 
thereto  may  be  imprisoned  in  the  county  jail  for  any  period  not 
more  than  one  year,  or  by  both  such  fine  and  imprisonment.  (Acts 
33rd  Leg,,  Ist  Called  Session,  Chap.  32,  Sec.  12.) 

Babscrlbera  Mnst  Be  Refunded  at  ttie  Expiration  ot  Tno  Tears — ^Exten- 
sion of  Time  Hay  Be  Granted. 

21.  At  the  expiration  of  two  years  from  the  granting  of  a  per- 
mit under  this  act  if  the  proposed  corporation  has  failed  to  or- 
ganize, then  all  subscribers  must  be  refunded  the  amount  paid  to 
the  promoter  or  trustee;  provided,  however,  that  the  Secretary  or 
Commissioner  may  grant  an  extension  of  time  for  the  sale  of  securi- 
ties.   (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  Sec.  12a.)        , 
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CiuDDlsUfe  Power  of  This  Act, 

22.  This  act  shall  be  construed  to  be  cumulative  of  any  other 
law  or  daws  of  this  State.  (Acts  33rd  Leg.,  1st  Called  Session, 
Chap.  32,  Sec.  13.) 

BxanpUona  of  lU*  Act  for  Certain  Corporatloiis. 

23.  The  term's  of  this  act  shall  not  apply  to  any  national  bank, 
nor  to  any  corporation  having  a  charter  granted  under  any  act  of 
the  Congress  of  the  United  States,  nor  to  any  State  bank  and 
trust  company  or  trust  company  organized  under  the  laws  of  this 
State,  nor  to  any  corporation  organized  under  the  Federal  Re- 
clamation Act,  approved  June  17,  1902,  or  the  regulations  estab- 
lished by  the  Secretary  of  the  Department  of  the  Interior  in  pur- 
suance thereof.  Nor  shall  the  terms  of  this  act  apply  to  any  cor- 
poration or  the  promoters  of  any  corporation  organized  under  the 
laws  of  Texas  which  does  not  sell  or  contract  to  sell  its  stock  to 
more  than  twenty-five  bona  fide  purchasers;  provided,  it  does  not 
act  as  the  agent  or  trustee,  holding  company  or  sales  company  in 
the  promotion  of  any  concern  which  is  included  under  the  terms 
of  this  act.  Nor  shall  this  act  apply  to  any  railroad  or  railway 
company  or  interurban  railroad  or  railway  company,  or  street  rail- 
road or  railway  company.  Nor  shall  this  act  apply  to  the  sale  of 
stock  of  a  corporation  by  a  bona  fide  owner  of  same,  who  had  in 
good  faith  bought  the  same,  and  who  in  the  purchase  and  sale  of 
same  was  and  is  not  acting  directly  or  indirectly  as  promoter  or 
agent  of  such  corporation.  Nor  shall  this  act  apply  to  a  bona  fide 
stock  or  stock  broker  in  the  sale  of  stock,  which  stock  has  been 
by  such  corporation  sold  and  issued  to  a  bona  fide  purchaser  prior 
to  the  offering  of  same  for  sale  by  such  broker ;  provided,  that  such 
purchaser  or  broker  was  not  acting,  directly  or  indirectly,  as  pro- 
moter of  such  corporation.  (Acts  33rd  Leg.,  1st  Called  Session. 
Chap.  32,  Sec.  14.) 

Quarterly  Depoalt  of  Collected  Honey — Exftndnatlona  Hade  at  tbe  Ex- 
pense  of  Cotporatlons. 

24.  AH  moneys  collected  under  the  terms  of  this  act  by  the 
Secretary  or  Commissioner  shall  be  qjiartcrly  deposited  by  him  with 
the  State  Treasurer  and  credited  to  the  general  fund.  Whenever 
the  Secretary  or  Commissioner  shall  deem  it  necessary  to  examine 
the  books  of  any  corporation  or  proposed  corporation,  subject  to 
the  provisions  of  this  act,  or  investigate  its  financial  condition,  he 
shall  do  80  at  the  expense  of  the  corporation  or  proposed  corpora- 
tion under  investigation,  and  the  corporation  or  the  agents  of  the 
corporation  or  proposed  corporation  being  investigated  shall  pay 
to  the  Secretary  or  Commissioner,  or  his  agent,  making  the  in- 
vestigation his  actual  expenses  and  seven  dollars  and  fifty  cents 
per  day  for  such  investigation,  which  said  expenses  shall  be  paid 
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at  the  termination  of  such  investigation  by  the  concern  investigated. 
(A<<tB  33rd  Leg.,  Ist  CaUed  Session,  Chap.  32,  Sec.  15.) 

DefluititHia. 

Whenever  the  word  "Secretary"  is  used  in  this  act  it  shall  be 
considered  to  mean  Secretary  of  the  State  of  Texas,  and  whenever 
"Commissioner"  is  used  in  this  act  it  shall  be  considered  to  mean 
Commissioner  of  Insurance  and  Banking  of  the  State  of  Texas. 
(Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32,  See.  16.) 

Btnergencr  CUnse. 

26.  The  fact  that  there  is  no  law  in  this  State  regulating  the 
sale  of  stocks  of  numerous  corporations  which  are  selling  such  stocks 
throughout  this  State,  many  of  which  are  worthless,  and  the  fact 
that  the  people  of  this  State  are  being  imposed  upon  by  unscrupu- 
lous persons  selling  such  worthless  stocks,  creates  an  emergency 
and  an  imperative  public  necessity  that  the  constitutional  rule  re- 
quiring that  bills  be  read  on  three  several  days  be  suspended,  and 
that  this  act  take  effect  and  be  in  force  from  and  after  its  passage, 
and  it  is  so  enacted.  (Acts  33rd  Leg.,  1st  Called  Session,  Chap.  32, 
Sec.  17.) 


^abyGoO»^lc 


STATUTORY  LAW 
ANTI-TEUST  LAW 

Deflnition  <rf  »  Trust. 

1.  A  trust  is  a  combination  of  capital,  skill  or  acts  by  two  or 
more  persons,  firms,  corporations  or  associations  of  persons,  or 
cither  two  or  more  of  them  for  either,  any  or  all  of  the  following 
purposes : 

(1)  To  create  or  which  may  tend  to  create  or  carry  out  re- 
strictions in  trade  or  commerce  or  aids  to  commerce  or  in  the  prepa- 
ration of  any  product  for  market  or  transportation,  or  to  create  Qr 
carry  out  restrictions  in  the  free  pursuit  of  any  business  authorized 
or  permitted  by  the  laws  of  this  State. 

(2)  To  fix,  maintain,  increase  or  reduce  the  price  of  merchan- 
dise, produce  or  commodities  or  the  cost  of  insurance  or  of  the 
preparation  of  any  product  for  market  or  transportation. 

(3)  To  prevent  or  lessen  competition  in  the  manufacture,  mak- 
ing, transportation,  sale  or  purchase  of  merchandise,  produce  or 
commodities  or  the  business  of  insurance,  or  to  prevent  or  lessen 
competition  in  aids  to  commerce,  or  in  the  preparation  of  any 
product  for  market  or  transportation. 

(4)  To  fix  or  maintain  any  standard  or  figure  whereby  the 
price  of  any  article  or  commodity  of  merchandise,  produce  or  com- 
merce, or  the  cost  of  transportation,  or  insurance,  or  the  prepara- 
tion of  any  product  for  market  transportation,  shall  be  in  any 
manner  affected,  controlled  or  established. 

(5)  To  make,  enter  into,  maintain,  execute  or  carry  out  any 
contract,  obligation  or  agreement  by  which  the  parties  thereto  bind, 
or  have  bound  themselves  not  to  sell,  dispose  of,  transport  or  to 
prepare  for  market  or  transportation  any  article  or  commodity, 
or  to  make  any  contract  of  insurance  at  a  price  below  a  common 
standard  or  figure,  or  by  which  they  shall  agree  in  any  manner  to 
keep  the  price  of  such  article  or  commodity  or  charge  fol*  trans- 
portation or  insurance,  or  the  cost  of  the  preparation  of  any 
product  for  market  or  transportation  at  a  fixed  or  graded  figure, 
or  by  which  they  shall  in  any  manner  affect  or  maintain  the  price 
of  any  commodity  or  article  or  the  cost  of  transportation  or  insur- 
ance or  the  cost  of  the  preparation  of  any  product  for  market  or 
transportation  between  them,  or  themselves  and  others,  to  preclude 
a  free  and  unrestricted  competition  among  themselves  or  others  ip 
the  sale  or  transportation  of  any  such  article  or  commodity  or 
business  of  transportation  or  insurance  or  the  preparation  of  any 
product  for  market  or  transportation  or  by  which  they  shall  agree 
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to  pool,  combine  or  unite  any  interest  they  may  have  in  connec- 
tion with  the  8ale  or  purchase  of  any  article  or  commodity  or 
charge  for  transportation  or  insurance  or  charge  for  the  prepara- 
tion of  any  product  for  market  or  transportation  whereby  its  price 
or  such  charge  might  be  in  any  manner  aflfected. 

(6)  To  regulate,  fix  or  limit  the  output  of  any  article  or  com- 
modity which  may  be  manufactured,  mined,  produced  or  sold,  or 
the  amount  of  insurance  which  may  be  undertaken,  or  the  amount 
of  work  that  may  be  done  in  the  preparation  of  any  product  for 
market  or  transportation. 

(7)  To  abstain  from  engaging  in  or  continuing  business  or  from 
the  purchase  or  sale  of  merchandise,  produce  or  commodities  par- 
tially or  entirely  within  the  State  of  Texas,  or  any  portion  thereof. 
(R.  S.,  Art.  7796.) 

Note. — (1)  Three  lasurance  compaDleB  may  make  a  contract  between 
tbemselTes  to  reinsure  \>y  one  of  the  companies  fn  the  others  of  a  part 
of  the  buBlnesB  of  each,  reBpecttvely,  provided  the  rates  are  not  agreed 
upon  and  fixed  between  the  companies,  each  company  to  keep  In  the  busl- 
nesB  in  its  <ya  name  and  with  Us  own  agents  and  in  constant  competi- 
tion with  the  others,  and  each  to  be  left  free  to  reject  any  reinsurance 
risk  not  satisfactory  to  It,  and  provided  further,  that  the  affairs  of  the 
seyeral  companies  are  not  brought  under  such  commou  management  or 
control  as  tends  to  fix  or  maintain  cost  of  Insurance,  or  lessen  competition, 
or  to  fix  or  maintain  any  standard  affecting,  controlling  or  managing  the 
.  price  of  Insurance,  and  there  Is  no  agreement  to  pool,  combine  or  unite 
any  Interest  in  connection  with  the  sale  of  Insurance,  nor  to  regulate,  fix, 
or  Itmlt  the  amount  of  Insurance  to  be  undertaken.  (Opinion  of  Attor- 
ney General.  June  27,  1905.) 

(2)  A  Joint  contract  of  two  or  more  Insurance  companies,  being  a 
policy  of  Insurance  of  the  combined  companies.  Issued  under  the  name  of 
certain  underwriters.  Is  a  violation  of  tbe  antt-trust  law.  (Opinion  of 
Attorney  Cteneral,  March  IT,  1906.) 

(3>  A  corporation  organized  for  the  purpose  of  conducting  Insurance 
bureau  having  as  one  of  Its  purposes  the  right  to  "make  estimates  of 
the  cost  of  carrying  tire.  Insurance"  would  he  in  violation  of  the  anti- 
trust law.     (Opinion  of  Attorney  (General,  Etecember  21,  1905.) 

(4)  An  agreement  between  two  surety  companies  that  both  shall  bold 
themselves  Jointly  and  equally  liable  under  each  and  every  liquor  dealer's 
bond  written  by  either  company  would  be  unlawful.  (Opinion  of  Attor- 
ney General,  February  6,  1906.) 

(6)  The  State  Insurance  Board  law  does  not  repeal,  affect  or  modify 
the  anti-trust  laws,  end,  notwithstanding  the  powers  of  the  State  Insurance 
Board  to  regulate  Insurance  rates,  it  would  nevertheless  be  a  violation  of 
tbe  anti-trust  law  tor  two  or  more  companies,  under  the  name  of  rertain 
underwriters,  to  write  an  Insurance  contract  or  policy  which  would  be  the 
Joint  'contract  of  such  companies.  (Opinion  of  Attorney  General,  April 
6,  1911.) 

(6)  Tbe  anti-trust  laws  of  this  State  apply  only  to  transactions  In 
this  State,  and  it  would  not  be  a  violation  of  the  antl-truet  laws  of  Texas, 
for  two  or  more  Insurance  companies,  though  chartered  In  Texas,  to  write 
and  Issue  a  Joint  policy  In  some  other  State.  (Attorney  General's  opinion, 
April  11,  1911.) 

(7)  Relative  to  constitution  and  by-laws  of  proposed  organization  of 
47— Ins. 
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local  chapters  or  boards  of  local  Ore  insurance  agents  In  difTerent  cities 
and  towns  in  Texas.   (Opinloo  of  Attorney  Oenersil,  April  29,  1911.) 

(8)  The  life  insurance  companies  Cannot  agree  upon  a  uniform  policy 
at  a  uniform  rate,  to  be  sold  for  the  beneSt  of  the  students'  loan  fund  or 
the  assured,  because  It  would  controvert  the  anti-trust  laws.  The  stu- 
dents' loan  fund  could  not  retain  the  proceeds  of  a  policy  in  its  favor, 
having  no  Insurable  Interest  in  the  lite. of  the  assured.  (Opinion  of  At- 
torney General,  December  11,  1914.) 

Monopoly — Defln  Itlon . 

2.  That  a  monopoly  is  a  combination  or  consolidation  of  two  or 
more  corporations  when  effected  in  cither  of  the  following  methods : 

(1)  When  the  direction  of  the  affairs  of  two  or  more  corpora- 
tions is  in  any  manner  brought  under  the  same  management  or  con- 
trol for  the  purpose  of  producing,  or  where  such  common  manage- 
ment or  control  tends  to  create  a  trust,  as  defined  in  the  first  sec- 
tion of  this  act. 

(2)  Where  any  corporation  acquires  the  shares  of  certificates 
of  stock  or  bonds,  franchise  or  other  rights,  or  the  physical  prop- 
erties, or  any  part  thereof,  of  any  other  corporation  or  corporations, 
for  the  purpose  of  preventing  or  lessening,  or  where  the  effect  of 
such  acquisition  tends  to  affect  or  lessen  competition,  whether  such 
acquisition  is  accomplished  directly  or  through  the  instrumentality 
of  trustees  or  otherwise.     (R.  S.,  Art.  7797.) 

What  Onstitutes  Consplracr  In  Restraint  of  Trade. 

3.  That  either  or  any  of  the  following  acts  shall  constitute  a 
conspiracy  in  restraint  of  trade: 

(1)  Where  any  two  or  more  persons,  firms,  corporations  or 
associations  of  persons  who  are  engaged  in  buying  or  selling  any 
article  of  merchandise,  produce  or  any  commodity,  enter  into  any 
agreement  or  undevstanding  to  refuse  to  buy  from  or  sell  to  any 
other  person,  firm,  corporation  or  association  of  persons  any  article 
of  merchandise,  produce  or  commodity. 

(2)  Where  any  two  or  more  persons,  firms,  corporations  or  as- 
sociations of  persons  shall  agree  to  boycott  or  threaten  to  refuse 
to  buy  from  or  sell  to  any  person,  firm,  corporation  or  association 
of  persons  for  buying  from  or  selling  to  any  other  person,  firm, 
corporation  or  association  of  persons.     {R.  S.,  Art.  7798.) 

Deolared  to  Be  Illegal. 

4.  Any  and  all  trusts,  monopolies  and  conspiracies  in  restraint 
of  trade,  as  herein  defined,  are  hereby'  prohibited  and  declared  to 

be  illegal.     (R.  S.,  Art.  7799.) 

Shall  Forfeit  Charter, 

5.  Any  corporation  holding  a  charter  under  the  laws  of  the 
State  of  Texas,  which  shall  violate  any  of  the  provisions  of  this 
chapter  shall  thereby  forfeit  its  charter  and  franchise,  and  its  cor- 
porate existence  shall  cease  and  determine.     (R.  S.,  Art.  7800.) 
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AUomej'  GenM^  Must  InsUtaM  Salt  Upon  Hla  Own  Motion. 

6.  For  a  violation  of  any  of  the  proviaioiis  of  this  chapter,  or 
any  anti-trust  laws  of  this  State,  by  any  corporation,  it  shall  be 
the  duty  of  the  Attorney  General  upon  his  motion  and  withont  leave 
or  order  of  any  judge  or  court,  to  institute  suit  or  quo  warranto 
proceedings  in  Travis  county,  or  at  the  county  seat  of  any  county 
in  the  State  which  the  Attorney  Qeneral  may  select,  for  the  for- 
feiture of  its  charter,  rights  and  franchises,  and  the  dissolutioli  of 
its  corporate  existence ;  and  for  such  purposes,  venue  is  hereby 
given  to  caeii  district  court  in  the  Stat«  of  Texas.  (R,  S.,  Art. 
7801.) 

The  Corporation  to  Wblch  DefanlUng  Corporation  May  Have  Transrorretl 
Its  Properties  Shall  Not  Be  Pcs-mitted  to  Transact  Baslness  in  Texas. 

7.  When  a  corporation  organized  under  the  laws  of  this  State 
shall  have  been  convicted  of  a  violation  of  any  of  the  provisions  of 
this  act,  and  its  charter  and  franchise  has  been  forfeited,  as  pro- 
vided in  Section  5,  no  other  corporation  to  which  the  defaulting 
corporation  may  have  transferred  its  properties  and  business,  or 
which  has  assumed  the  payment  of  its  obligations,  shall  be  per- 
mitted to  incorporate  or  do  business  in  Texas.     {R.  S.,  Art.  7802.) 

Every  Foreign  Corporation  Violating  Law  Denied  the  Bight  to  Transact 
Business — ^To  Be  Enjoined. 

8.  Every  foreign  corporation  violating  any  of  the  provisions  of 
this  chapter  is  hereby  denied  the  right,  and  is  prohibited  from  do- 
ing any  business  within  this  State,  and  it  shall  be  the  duty  of  the 
Attorney  General  to  enforce  its  provisions  by  injunction  or  other 
proceedings  in  the  district  court  of  Travis  county,  in  the  name  of 
the  State  of  Texas.     (R.  S.,  Art.  7803.) 

To  Control  Proceedings  Instituted  to  Forfeit  Charter. 

9.  The  provisions  of  Chapter  92  of  the  Revised  Statutes  of  this 
State  of  1895,  to  prescribe  the  remedy  and  regulate  the  proceedings 
by  quo  warranto,  etc,  shall,  except  in  so  far  as  they  conflict  here- 
with, govern  and  control  the  proceedings  when  instituted  to  forfeit 
any  charter  under  this  title.     (R.  S.,  Art.  7804.) 

The  Corporation  to  Which  Foreign  Corporation  May  Have  TraDsferre4 
Its  Properties  Shall  Not  Be  PennlUed  to  Do  Business. 

10.  When  any  foreign  corporation  has  been  convicted  of  a  vio- 
lation of  any  of  the  provisions  of  this  chapter,  and  its  right  to  do 
business  in  this  State  has  been  forfeited,  as  provided  in  Section  8 
of  this  act,  no  .other  corporation  to  which  the  defaulting  corpora- 
tion may  have  transferred  its  properties  and  business,  or  which 
has  assumed  the  payment  of  its  obligations,  shall  be  permitted  to 
incorporate  to  do  business  in  Texas.     (K.  S.,  Art.  7805.) 

Penalties— Venue^Fees  of  Attmney  OeneraL 

11.  Each  and  every  firm,  person,  corporation  «r  association  of 
persons,  who  shall  in  any  manner  violate  the  provisions  of  iius 
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chapter,  shall,  for  each  and  every  daj  that  such  violation  shall  be 
committed  or  continued,  forfeit  and  pay  a  sum  of  not  less  than 
fifty  nor  more  than  fifteen  hundred  dollars,  which  may  be  recovered 
in  the  name  of  the  State  of  Texas  in  the  district  court  of  any 
county  in  the  State  of  Texas,  and  venue  is  hereby  given  to  such  dis- 
trict courts ;  provided,  that  when  any  such  suit  shall  have  been  filed 
in  any  county  or  jurisdiction  thereof  acquired,  it  shall  not  be  trans- 
ferred to  any  other  county,  except  upon  change  of  venue  allowed 
by  the  court ;  and  it  shall  be  the  duty  of  the  Attorney  General,  or 
the  district  or  comity  attorney  under  the  direction  of  the  Attor- 
ney General,  to  prosecute  for  the  recovery  of  the  same ;  and  the 
fees  of  the  district  or  county  attorney  for  representing  the  State 
in  all  anti-trust  proceedings,  or  for  the  collection  of  penalties  for 
the  violation  of  the  anti-trust  laws  of  this  State,  shall  be  ten  per 
cent  of  the  amount  collected  up  to  and  including  the  ^um~  of  fifty 
thousand  dollars,  and  five  per  cent  on  all  sums  in  excess  of  the  first 
fifty  thousand  dollars,  to  be  retained  by  him  when  collected ;  and 
all  such  fees  which  he  may  collect  shall  be  over  and  above  the  fees 
allowed  under  the  general  fee  bill;  provided,  that  the  provisions 
of  this  chapter  as  to  the  fees  allowed  the  prosecuting  attorney  shall 
not  apply  to  any  case  in  which  judgment  bas  heretofore  been  ren- 
dered in  any  court,  nor  to  any  moneys  to  be  hereafter  collected 
upon  any  such  judgment  heretofore  rendered  in  any  court,  whether 
such  judgment  or  judgments  are  pending  upon  appeal  or  other- 
v?ise ;  and  provided,  further,  that  the  district  or  county  attorney 
who  joins  in  the  institution  of  prosecution  of  any  suit  for  the  re- 
covery of  penalties  for  a  violation  of  any  of  the  anti-trust  laws  of 
this  State,  who  shall,  previous  to  the  collection  of  such  penalties, 
cease  to  hold  offlee,  he  shall  be  entitled  to  an  equal  division  with 
his  successor  of  the  fee  collected  in  said  cause;  and  in  ease  of  the 
employment  of  special  counsel  by  any  such  district  or  county  at- 
torney, the  contract  so  made  shall  be  binding  upon  such  prosecut- 
ing officer  making  such  contract  and  thereafter  retiring  from  office ; 
provided,  further,  that  in  case  any  suit  is  compromised  before  any 
final  judgment  in  the  trial  court  is  had,  then  the  fees  herein  pro- 
vided for  shall  be  reduced  one-half.     {R.  S.,  Art.  7806.) 

Contract  Vcrfd.  . 

12.  Any  contract  or  agreement  in  violation  of  the  provisions  of 
this  chapter  shall  be  absolutely  void  and  not  enforceable  either  in 
law  or  equity.     (R.  S,,  Art.  7807.) 

Additional  Penaltiea  and  Forfeltnres. 

13.  And  in  addition  to  the  penalties  and  forfeitures  herein  pro- 
vided for,  every  person  violating  this  chapter  may  further  b«  pun- 
ished by  imprisonment  in  the  penitentiary  for  not  less  than  one  nor 
more  than  ten  years.     (P.  C,  Art.  1466.) 
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Act  of  Agent  Regarded  as  Tlutt  of  Corporatlcm,  Wben. 

14.  In  prosecutions  for  the  violations  o£  any  of  the  provisions 
of  this  chapter,  evidence  that  any  person  has  acted  as  the  agent  of  , 
a  corporation  in  the  transaction  of  its  business  in  this  State  shall 
be  received  as  prima  facie  proof  that  his  act  in  the  name,  behalf 
or  interest  of  the  corporation  of  which  he  was  acting  as  the  agent, 
was  the  act  of  the  corporation.     (P.  C,  Art,  1467.) 

Dutr  of  Jnstlcea  of  the  Peace  to  Hkve  Sninmoned  and  to  Have  Examined 
WltnesMB  In  Relation  to  Vlc^tion  of  This  Act,  When. 

15.  Upon  the  application  of  the  Attorney  General,  or  of  any  dis- 
trict or  county  attorney,  made  to  any  justice  of  the  peace  in  this 
State,  and  stating  that  he  has  reason  to  believe  that  a  witness,  who 
is  to  be  found  in  the  county  of  which  such  justice  of  the  peace 
is  an  ofiicer,  knows  of  a  violation  of  any  of  the  provisions  of  the 
preceding  chapter,  it  shall  be  the  duty  of  the  justice  of  the  peace 
to  whom  such  application  is  made  to  have  summoned  and  to  have 
examined  such  witness  in  relation  to  violations  of  any  of  the  pro- 
visions of  this  chapter,  said  witness  to  be  summoned  as  provided 
for  in  criminal  cases.  The  said  witness  shall  be  duly  sworn  and  the 
justice  of  the  peace  shall  cause  the  statement  of  the  witness  to  be 
reduced  in  writing  and  signed  and  sworn  to  before  him,  and  such 
sworn  statement  shall  be  delivered  to  the  Attorney  General,  dis- 
trict or  county  attorney  upon  whose  application  the  witness  was 
sammoned.  Should  the  witness  summoned,  as  aforesaid,  fail  to 
appear,  or  to  make  statement  of  the  facts  within  his  knowledge 
under  oath,  or  to  sign  the  same  after  it  has  been  reduced  to  writ- 
ing, he  shall  be  guilty  of  contempt  of  court  and  may  be  fined  not 
exceeding  one  hundred  dollars,  and  may  be  attached  and  impris- 
oned in  the  county  jail  until  he  shall  make  a  full  statement  of  all 
the  facts  within  his  knowledge  with  reference  to  the  matter  in- 
quired about.  Any  person  so  summoned  and  examined  shall  not 
be  liable  to  prosecution  for  any  violation  of  the  provisions  of  this 
act  about  which  he  may  testify  fully  and  vrithout  reserve.     (R.  S., 

■  Art.  7810.) 
Actions  to  Have  Precedenee. 

16.  All  actions  authorized  and  brought  under  this  chapter  shall 
have  precedence,  on  motion  of  the  prosecuting  attorney  or  Attor- 
ney General,  of  all  other  business,  civil  and  criminal,  except  crim- 
inal cases  where  the  defendants  are  in  jail.     (R.  S.,  Art.  7808.) 

Hnst  Not  Form,  Aid  or  Bectmie  a  Party  to  a  Tras^— Applies  to  T^nsbi 
Ontslde  of  the  StAte,  When — Penalty. 

17.  If  any  person  shall  enter  into  an  agreement  or  understand- 
ing of  any  character  to  form  a  tnist,  or  to  form  a  monopoly,  or 
to  form  a  conspiracy  in  restraint  of  trade,  as  these  offenses  are  de- 
fined by  this  chapter,  or  shall  form  a  trust,  monopoly  or  conspiracy 
in  restraint  of  trade,  or  shall  be  a  party  to  the  formation  of  a  trust 
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or  monopoly  or  conspiracy  in  restraint  of  trade,  or  shall  become 
a  party  to  a  trust  or  monopoly  or  conspiracy  in  restraint  of  trade, 
or  shall  do  any  act  in  furtherance  of,  or  aid  to,  such  trust  or  monop- 
oly or  conspiracy  in  restraint  of  trade,  he  shall  be  punished  by  im- 
prisonment in  the  penitentiary  for  a  period  of  not  less  than  two 
years  nor  more  than  ten  years.     (P.  C,  Art.  1470.) 

Person,  Member,  Agent,  Employe,  Etc.,  Operating  in  ViolAtlon  of  This 
L&w— Penalty. 

18.  If  any  person  shall,  as  a  member,  agent,  employe,  officer,  di- 
rector or  stockholder  of  any  business,  firm,  corporation  or  associa- 
tion of  persons,  form,  in  violation  of  the  provisions  of  this  chapter, 
or  shall  operate  in  violation  of  the  provisions  of  this  chapter  any 
such  business,  firm,  corporation  or  association  formed  in  violation 
of  this  chapter,  or  shall  make  any  sale  or  purchase,  or  any  other 
contract,  or  do  business  for  such  business,  firm,  corporation  or  as- 
sociation, or  shall  do  any  other  act  which  has  the  effect  of  violating 
or  aiding  in  the  violation  of  the  provisibns  of  this  chapter,  or  shall, 
with  the  intent  or  purpose  of  driving  out  competition  or  for  the 
purpose  of .  financially  injuring  competitors,  sell  within  the  State  at 
less  than  cost  of  manufacture  or  production,  or  sell  in  such  a  way 
or  give  away  within  this  State  products  for  the  purpose  of  driving 
out  competition  or  financially  injuring  competitors  engaged  in  a 
similar  business,  or  give  secret  rebates  on  such  purchase  for  the 
purpose  aforesaid,  he  shall  be  punished  by  confinement  in  the  peni- 
tentiary for  a  period  of  not  less  than  two  years  nor  more  than  ten 
years.     (P.  C,  Art.  1471.) 

Peraons  Ontside  State  Liable  to  Pnnlshment,  When. 

19.  If  any  person  shall,  outside  of  this  State,  do  anything  which, 
if  done  within  this  State,  would  constitute  the  formation  of  a  trust 
or  monopoly  or  conspiracy  in  the  restraint  of  trade,  as  defined  in 
this  chapter,  and  shall  cause  or  permit  the  trust  or  monopoly  so 
formed  by  him  to  do  business  within  this  State,  or  shall  cause  or 
permit  such  trust,  monopoly  or  conspiracy  in  restraint  of  trade  to 
have  any  operation  or  effect  within  this  ^tate,  or  if  such  trust, 
monopoly  or  conspiracy  in  restraint  of  trade  having  been  formed 
outside  of  this  State,  any  person  shall  give  effect  to  such  trust, 
monopoly  or  conspiracy  in  this  State,  or  shall  do  anything  to  help 
or  aid  it  doing  business  in  this  State,  or  otherwise  violate  the  anti- 
trust laws  of  this  State,  or  if  any  person  shall  buy  or  sell,  or  other- 
wise make  contracts  for  or  aid  any  other  business,  firm,  corpora- 
tion or  association  of  persons  formed  or  operated  in  violation  of 
the  provisions  of  this  chapter,  or  so  formed  or  operated  as  would 
be  in  violation  of  the  laws  of  this  State,  if  it  had  been  formed 
within  this  State,  shall  be  punished  by  confinement  in  the  peniten- 
tiary for  a  period  of  not  less  than  two  years  nor  more  than  ten 
years.    (P.  C,  Art.  1472.) 
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Peraons,  Etc,  Who  Have  Formed  Tnuta,  Etc. — ^Penalty  For. 

20.  If  any  person,  or  employe  or  employes,  or  agent  or  agents, 
stockholder  or  stockholders,  officer  or  officers,  of  any  person,  firm, 
association  of  persons  or  corporations,  now  doing  business  in  this 
State,  who  has  formed  a  trust  as  defined  in  this  chapter,  or  formed 
a  monopoly  as  defined  in  this  chapter,  or  has  formed  a  conspiracy 
in  restraint  of  trade,  as  defined  in  this  chapter,  or  shall  do  or  per- 
form any  act  of  any  character  to  carry  out  such  trust,  monopoly 
or  conspiracy  in  restraint  of  trade,  such  person,  employe  or  em- 
ployes, agent  or  agents,  stockholder  or  stockholders,  officer  or  offi- 
cers, shall  be  punished  by  confinement  in  the  penitentiary  for  not 
less  than  two  years  nor  more  than  ten  years.     (P.  C,  Art.  1473.) 

Crlmliud  Proeecatlon  in  TmTls  Connty— Itbut  Hot  Sell  tor  Lew  Tluui 

Coat  ot  Production. 

21.  Criminal  prosecutions  under  this  chapter  may  be  conducted 
in  Travis  county,  Texas,  or  in  any  county  in  this  State  wherein  a 
trust,  monopoly  or  conspiracy  in  restraint  of  trade  is  being  carried 
on,  a  recovery  or  prosecution  against  any  person  for  any  violation 
of  this  act,  shall  not  bar  a  prosecution  of  or  recovery  against  any 
other  person  or  persons  for  the  same  offense.  (P.  C,  Art.  1474.) 
PitMecutfous  In  Anv  Conntr — Moat  Notify  tlie  Attomejr  General. 

22.  Prosecutions  under  this  chapter  may  be  instituted  and  prose- 
cuted by  any  coimty  or  district  attorney  of  this  State,  and  when 
any  such  prosecutions  have  been  instituted  by  any  county  or  dis- 
trict attorney,  such  officer  shall  forthwith  notify  the  Attorney 
General  of  such  fact;  and  it  is  hereby  made  the  duty  of  the  At- 
torney General,  when  he  shall  receive  such  notice,  to  join  such 
officer  in  such  prosecution  and  do  all  in  his  power  to  secure  the  en- 
forcement of  this  chapter.     (P.  C,  Art.  1475.) 

For  Every  Conviction  tbe  State  to  Pay  the  District  or  County  Att^miey 
Fees  Divided,  When. 

23.  For  every  conviction  obtained  under  the  provisions  of  this 
chapter  the  State  shall  pay  to  the  county  or  district  attorney  in 
such  prosecution  the  sum  of  $250,  and  if  both  the  county  and  dis- 
trict attorney  shall  serve  together  in  such  prosecution,  such  fee 
shall  be  divided  between  them  as  follows:  $100  to  the  county  at- 
torney and  $150  to  the  district  attorney.     (P.  C,  Art.  147G.) 
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15.     Foreign  Underwriters  or  Companies  and  Their  Agents. 

16.  What   ConBtltutes   "Doing   Business."    278. 

17.  Application    or   Local   Laws,    278,    667. 

18.  Subjection  to  Special  Requirements.   6,  667    (IS. 

13,   14.   15,   16,   17.   18). 

20.  Local  Authority  or  License  and  License  Pees  or 

Taxes,,  278. 

21.  Local  Funds  and  Securities,  6.  279. 

22.  Appointment  and  Regulations  of  Local  Agents,  7, 

279. 

24.  Effect  of  Non -compliance  with  Law. 

25.  Civil  Liability  of 'Agents. 

26.  Actions.  280,  676   (1). 

30.     Offenses  by  Officers.  Agents  or  Brokers. 

II.  INSURANCE   COMPANIES, 

(A)  Stock  Companies, 

32.     Incorporation,  Organization,  and  Existence,  282.  676  (2). 

83.     Capital  and  Stoch.  282,  676   (3),  670  (1). 

S6.     Officers. 

36.     Franchises  and  Powers. 

38.     Profits.  Dividends  and  Surplus. 

41.     Insolvency  a'nd  Dissolution. 

47.     Consolidation.  283. 

50.     Assets  and  Receivers. 

(B)  Mutual  Companies. 

62.  Incorporation,  Organization  and  Existence,  10,  676  (4). 

64.  Constitutions  and  By-Laws,  487. 

66.  Members,  11. 

66.  Officers. 

67.  Franchises  and  Powers. 
58.  Special  Funds,  12. 

60.  Guaranty  Obligations. 

61.  Insolvency  and  Dlsaolutlon. 

63.     Rights  and   Liabilities  of  Members. 
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INSORANOG  COMPANIES  (Cootlnued). 

64.     Remedlas,  and  Proceedings  on   InEMjIvsnor,    12. 
69.     Proceedings  to  Entorce  Dlaaolutlon,  12. 
TO.     Aaeets  and  RacelTers.  12. 
71.     Assessmenta  by  Reoelvere. 

.     IN8VBANCE  AGENTS  AND  BROKERS. 

(A)  Age«ic7  for  Insnrer. 

73.     The  Relation  In  Oeneral,  13. 

71.     Appointment  or  Employment" or  Agent,  14,  284. 

76.  Evidence  as  to  Agency,  14.  2S5,  658  (21.  22). 

77.  Estoppel  to  Deny  Agency. 

78.  Scope  and  Extent  ot  Agency,  14. 

79.  Duration  and  Termination  of  Agency,  285. 

81.  Individual  Interest  of  Officer  or  Agent. 

82.  Accounting  by  Agent. 

S3.     LlablUtlea  of  Agents  and  Their  Sureties,  16.  286,  668  (23). 

84.     Compensation  of  Agent,  IG,  287,  480  (7). 

86.     Breach  of  Contract  by  Principal,  289. 

86.     Extent  and  Exercise  of  Powers  of  Agents,  16. 

87.  In  General,  290. 

88.  General  or  Special  Agents,  290. 

90.  Effect  or  ProTlslons  of  Policy,  16. 

91.  Effect  of  InstructioiiB  to  Agents,  16. 

92.  Evidence  as  to  Authority. 

93.  Unauthorized  and  Wrongful  Acts  of  Agents,  IT,  291. 

94.  Ratillcation,  17,  292. 

95.  Notice  to  Agent,  18. 

(B)  Agency  for  Applicant  or  Insured. 

96.     Creation  of  Agency  to  Procure  Insurance  In  Gen- 
eral, 18. 
99.      Notes  for  Stock,   670    (2). 
103.     Authority  and  Duties  of  Agent  as  to  Principal,  19. 
107.     Extent  and  Exercise  of  Powers  of  Agent. 

108.     In  General,  19. 
109.     Representation  of  Both  Parties,  292. 
111.     Unauthoriied  and  Wrongful  Acts  of  Agents,  20. 

113.  Notice  to  Agent.  20. 

,      INSURABLE  INTEREST. 

114.  Necessity  In  General, 

116.     What  Constitutes  Interest  In  General.  21. 

116.     What  Constitutes  Interest  In  Human  Life  or  Health,  294. 

lis.     Insurance  Without  Interest,  295. 

119.     Wagering  Policies  In  General.  295. 

121.  Necessity  of  Interest  to  Sustain  Assignment. 

122.  Assignment  of  Policy  to  Person  Without  Interest,  295. 

123.  Ezlinguishment  of  Interest.    * 

THE  CONTRACT  IN  GENERAL. 
(A)      Natnre,  Requisites,  and  Validity. 

124.  Nature  of  the  Contract.  22. 

125.  What  Law  Governs,  298. 

126.  Subjects  of  Insurance. 

128.  Executory  Agreements  to  Insure,  22. 

129.  Powers  of  Agents  In  Respect  of  Contracts  In  General,  299. 

130.  Application  or  Offer  and  Acceptance,  32,  299,  490. 

131.  Validity  ot  Oral  Contracts,  23,  300. 
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V.  THE  CONTRAOTIN  GENERAL  (Continued). 

132.  Binding  S11[>b  or  Memomada,  23. 

133.  Form  and  Requisites  of  Folic;,  23,  300,  657  (7,  S,  9). 

134.  Papers  Accompanying  Policy.  2*,  301,  677  (5),  658  (20). 

135.  incorporation    at    Constitution,    By-laws,    or    Rules    of   In- 

surer, 490. 

136.  Delivery  and  Acceptance  of  Policy,  24.  301,  490. 

137.  Payment  of  Premium  or  Dues,  24,  302. 
133.     Validity  In  General,  25,  490,  6&T   (10,  11). 

139.  Legality  of  Object. 

140.  Partial   Invalidity. 
140},  Amount  of  Insurance. 

141.  Estoppel  or  Waiver  as  to  Defects  or  Objections,  2S,  302. 

142.  Ratification  of  Defective  or  Invalid  CoutT«ct,  26. 

143.  Reformation,  27.  303,  490. 

144.  Modification,  23,  303. 

145.  Renewals.  29,  430  (8),  677  (6). 

(B)      Construction  and  Operation. 

146.  Application  of  Oeneral  Rules  bf  Construction,  30,  304,  480 

(9).  491,  656   (3,  4),  677   (7,  3). 

147.  What  Law  Governs,  32,  305,  491. 

150.  Matter  on  Margin  of  or  Slip  Attached  to  Policy,  32,  306. 

151.  Construing  Together  Policy  and  Accompanying  Papers,  306, 

491,  677   (9.  10). 

152.  Construing  Statutes  and  Charter,  By-laws  or  Rules  of  In* 

surer  as  Part  of  Policy,  492. 

154,  Construction  by  Parties. 

155.  Evidence  to  Aid  Construction. 

166.  Parties  to  Contract  and  Relations  Between  Them,  492. 

167.  Subject  Matter  Insured  in  General. 

161.     Property  Covered  by  Insurance  Against  Fire  or  Other  Cansee 
of  Loss. 

162.  In  General,  32. 

163.  Description  of  Property,   33. 
165.     Description  of  Location,  35. 

168.  Duties  and  Obligations  Guarantied. 
170.     Amount  of  Insurance. 

171,     Amount  Fixed  by  Policy  In  General. 
172.     Amount  of  Insurance — Valued  Policy,  35. 

175.  Commencement  of  Risk,   35. 

176.  Term  and  Duration  of  Risk,   36,   480    (10). 

177.      Term   Flied   by  Policy  In  General,  36. 
179,      Entire  or  Severable  Contract,  36. 
179|.  Loans  on  Policies,  306. 

VI.  PREMIUMS,  DUBS  AND  ASSESSMENTS. 

Persons  Liable  .for  Premiums. 

Amount  of  Premiums,  307,  480  (11.  12). 

Rebate  from  Premiums,  307. 

Payment  ot  Premiums,  37,  308,  492. 

Notes  for  Premiums,  309. 

Actions  for  Premiums,  309,  4S0   (13).' 

Premlum'or  Deposit  Notes,  38,  310. 

Grounds  of  Assessment  In  General. 

Power  and  Duty  to  Make  Assessment. 

Liability  to  Assessment. 

Amount  of  Assessment. 
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PREMIUBfS,  DUES  AND  A8SE8SHEKTS  (ConUnued). 

197.  Enforcemeat  ot  ABaessment. 

198.  Refunding  or  Recoverir  of  Premiums  or  ABBesamenta  Paid, 

311. 

ASSIGNMENT  OR  OTHER  TRANSFER  OP  POLICY. 

AaslEnablllty  of  Policies,  38. 

What  Law  GovernB,  312. 

Right  ot  Inaured  to  Asalsn  Life  or  Accident  Policy,  313. 

Consent  ot  Beneflclai?  to  Assignment  ^  Inaured,  313. 

Conaent  ot  Insurer,  39. 

Validity  ot  Oral  ABstgnment,  313. 

Form  and  Requisites  ot  Asaignment  in  Writing,  314. 

Validity  of  Assignment  In  General,  314. 

Construction  of  Assignment. 

Transter  ot  Subject  of  Insurance  Without  Policy. 

Fraud  in  Procuring  Transter. 

Righta  and  LlabllUlea  ot  Aaelgnee,  31G. 

219.     m  General,  39. 

222.     Transter  ae  Collateral  Security.  40,  316. 

CANCELLATION,    SURRENDER,    ABANDON&CENT   OR   RESCIS- 
SION OF  POLICY. 

When  a  Policy  May  Be  Cancelled,  40. 

Right  of  Inanrer  to  Cancel,  40,  493. 

Notice  to  Cancel,  41,  6E8  (19). 

Repayment  ot  Unearned  Premium  on  Cancellation,  41. 

Acts  Constituting  Cancellation,  42. 

Validity  of  Cancellation.  42,  493. 

Ratlflcatioa  ot  Invalid  Cancellation. 

Evidence  ot  Cancellation,  43. 

Operation  and  Effect  ot  Cancellation. 

Remedies  tor  Wrongful  Cancellation,  318,  494. 

Right  ot  Insured  to  Surrender  In  General,  317. 

Right  to  Surrender  Lite  or  Accident  Pollclea. 

Acts  Conatltuting  Surrender  and  Acceptance. 

Validity  ot  Surrender,  317. 

Operation  and  Effect  of  Surrender. 

Repayment  and    Recovery  of  Premiums  or  Paid-up  Value 

on  Surrender,  43. 
Abandonment  by  Inaured  or  Beneficiary,  319. 
ReeclBBlon  by  Agreement  ot  Parties,  43. 
Rescission  by  Insurer,  331. 

Reaclssion  by  Inaured  or  Beneficiary,  320,  494. 
Actlona  for  Rescission,  321. 

AVOIDANCE   OF  POLICY   FOR  HISBEPREBENTATION,   FRAUD. 
OR  BREACH  OF  WARRANTY  OR  CONDITION. 

<A)      Groonds  In  General. 

Z50.     Statutory  Provisions,  44,  323. 
252.     Representatlona. 
2G3.     In  General,  323. 

254.  Falsity. 

255.  Materiality,  45,  324. 

256.  Ettect   ot   Mlsrepreaentatlons,    46,    324,    674    <1), 

658   (24). 
367.     Concealment. 

258.     In  General. 

269.     Knowledge  ot  Facts  by  Applicant  or  HlB^genLi 
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IX.  AVOIDANC7B  OF  POUCY,  ETC.  (ConUnued). 

262.  Fraud    or    False    8w«arlDg    In    Obtaining    Inanrance,    46, 

658    (24). 

263.  Warrantlei. 

264.  In  Qeneral.  46.  325.     ' 

265.  Distinction   Between   Warranties  and   Represents^ 

tlonB,  4S,  326. 

267.  Puimiment  or  breach,  49,  326,  658    (2B). 

268.  Edect  of  Breach. 
269.     CondltioDs  Precedent. 

(B)  Alatten  Relating  to  Propertf  or  Intereet  Inanr«d. 

27S.     Uee  of  Building,  50. 

279.  Occupation  of  Bufldlng,  60 

280.  Description  and  Condition  of  Goods,  50. 

281.  Amount  or  Value,  51.  677  (11). 

282.  Title  or  Interest  of  Insured,  52. 

283.  Incumbrances,  57. 

28B.     Fidelity  of  Employees  and  Others,  658  (24). 
2861.  Liability  Insurance. 

286.     Special  Circumstances  Affecting  Risk,  G9. 
.      287.     Precautions  Against  Loss,  674  (2). 
2S8.     Other  Insurance,  60. 

(C)  Hatters  Relating  to  Person  Insored. 

290.  Age. 

291.  Health  and  Physical  Condition,  327.  49S. 

292.  Medical  Attendance. 

293.  Family  History,  330. 

295.  Residence,  331. 

296.  Occupation,  331. 

297.  Habits.   331.   496. 

299.  Special  Circumstances  Affecting  Extent  of  Risk. 

301.  Other  ExlsUng  Insurance,  332. 

X.  FORFEITURE  OP  POLICY  FOR  BREACH  OF  PROMISSORY  WAR- 

RANTY, COVENANT,  OR  CONDITION  SUBSEQUENT. 

(A)  Grounds  In  General. 

302.  Statutory  Provisions.     (A)     Grounds  In  General.  60. 
306.     Conditions  Subsequent,  60. 

308.     FulflUment  or  Breach,  60. 

310.  Notice   and   Proceedings  to  Give  Effect  to  Forfeiture.    61, 

332.  496. 

311.  Parties  Affected  by  Forfeiture  of  Policy.  61. 

(B)  Matt«r8  Relating  to  Property  or  interest  Insured. 
319.     Change  In  Use  of  Building.  62. 

322.  Change  In  Occupancy  of  Building.  62. 

323.  Building  Becoming  Vacant,  63. 

325.  Change  in  Value  of  Goods  Insured,  63. 

326,  Keeping  or  Use  of  Prohibltpd  Articles.  65, 
328.     Change  of  Title  or  Interest.  6T. 

330.  Incumbrances,  66. 

332.  Fidelity  of  Employees  and  Others. 
3321.  Liability  Insurance. 

333.  Special  Causes  Increasing  Risk,  72. 

334.  Precautions  Agalnt  Losss,  74. 

335.  Keeping  Books.  Papers,  and  Safe,  76. 

336.  Additional  Insurance,  Sd,  497.  ^  , 
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VOKFEnVBE  OF  POLICr,  ETC.  (Continued). 
<C>     Matters  ReUtlng  to  Penon  Insored. 
339.     Change  ot  Occupation. 

(D)  Aaalgnment  of  PoUcf,  89,  90,  333. 

(E)  Non-pajment  of  Prmnlanu  or  Aesemments,  91,  333. 
349.     Default  as  Qround  of  Forfeiture  In  General,  91,  496. 
8B0.     Statutory  PrOTlslonB,  335. 

361.  What  Law  GoTorns. 

3G3.     Notice  ot  Time  for  Payment,  335. 

363.     NeceSBlty,  337. 
8S6.     ExtenaloD  of  Time  for  Payment,  91,  338. 

367.  In  General. 

368.  By  Agent  or  Broker,  339,  497.  ' 
859.     Sufflclency  of  Payment  or  Tender  to  Prevent  Forfeiture. 

360.  In  General,  339. 

361.  To  Agent  or  Broker,  340. 

362.  Excuses  for  Non-payment,  91,  341. 

363.  Rights  ot  Insured  After  Default.  92. 

365.  Reinstatement.  341,  498. 

366.  Election  Between  Rights. 

367.  Insurance  for  Limited  Term  ( 

368.  Paid-up  Policy  or  Value,  343. 

369.  Surrender  Value. 

370.  Actions. 

,     BSTOPPEL,  WAIVER,  OR  AOREEHEN'TS  AFFECTING  RIOHI  TO 
AVOID  OB  FORFEIT  POUCV. 

371.  Application  of  Doctrines  of  Estoppel  and  WalTer,  344. 

372.  What  Conditions  May  Be  Waived,  92,  344. 

373.  Liability  of  Insured  to  .Estoppel  by  Acts,  Conduct  or  State- 

ments of  Officers  or  Agente,  92,  498. 

374.  Powers  of  Officers  or  Agents  Respecting  Waiver,  93. 

375.  In  General,  346,  499. 

376.  Effect  of  Provisions  of  Policy,  94,  346,  481   (14). 
877.     Knowledge  ot  or  Notice  of  Facts  In  General,  96.  346. 
378.     Knowledge  ot  or  Notice  to  Officers  and  Agents,  98,  34S. 
879.     Insertion  of  False  Anowers  In  Apiillcation  by  Agent  or  Un- 
der His  Direction,  103,  348,  499. 

380.  Fraudulent  or  Collusive  Acts  ot  Agent,  1D3. 

381.  Form  and  Requisites  of  Express  Waiver. 

382.  In  Qeneral. 

383.  Oral  Waiver,  103. 

38*.      Waiver  in  Writing,  104,  348. 

386.  Waiver    ot    Provisions    of    Policy   as   to   Uode   ot 

Waiver,  104. 

387.  Construction    and    Operation    of  Express   Waiver, 
105,  349,  499. 

Implied  Waiver  in  General,  105,  349.  481  (14,  16). 
Issuance  and  Delivery  of  Policy  Without  Objection,  107,  500. 
Failure  to  Assert  Forfeiture  or  to  Cancel  or  Rescind  Policy, 
lOS,  350,  600. 
391.     Admission  of  Liability  on  Policy. 

Demand,  Acceptance,  or  Retention  of  Premiums  or  Assess- 

menU.  109,  351,  500. 
Consent  to  Assignment  ot  Policy.  110,  363. 
Requiring.  Accepting,  or  Retaining  Proofs  ot  Lom^  110. 
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.     ESTOPPEIi,  WAIVER,  ETC.  (Continued). 

^97.     Participating  In  Adjustment  ol  Loes.   Ill,  481    (16),    674 
(3). 

399.  PaTment  ot  LiObb. 

400.  ProTlBlone  ol  Policy  Against  Forfeiture,  3S4. 

I.     RISKS  AND  CAUSES  OF  IX)SS. 
<A)     Marine  loBurance. 

402.  Marine  Rlska  In  General,  112. 

403.  Perils  of  tbe  Sea,  112. 

(B)     InsnrBnce  of  Pn^>ert7  and  Titles. 

421.  Fire. 

422.  Explosion. 

423.  Llgbtnlng,  Wind,  TomadoeB,  and  Other  Storms. 

424.  Accident. 

425.  Theft,  674  (4). 

426.  Injury  to  or  Death  of  Animals,  677  (12). 

427.  Proximate  Cause  of  Loss. 
439.  Wrongful  Acts  of  Insured. 

<C)     Onarantr  and  Indemnity  Insurance,  666   (1-30). 

430.     Default  or  Other  Misconduct  of  Officer  or  Employee,    667 

(5,  6). 
432.     Non-payment  o(  Debt  Insured. 

436.  Liability  Incurred  for  Personal  Injury  or  Lobs  of  Life,  481 

(17,  18,  19,  20),  670   (3). 

437.  Wrongful  Acts  ot  Insured,  481   (21). 

(D)     Ufe  Inrarance. 

438.  Provisions  of  Policy  as  to  Liability,  354. 

444.  Suicide.  355. 

446.     In  General,  356. 

446.     Effect  of  iDsanlty,  366. 

445,  Death  Caused  by  Beneflclary.  ' 

<E)     Accident  and  Health  Insurance. 

449.  What  Constitutes  Accident  In  General,  503. 

450.  Diligence  Required  of  Insured. 

451.  Risks  and  Exceptions  In  Policy  In  General,  601. 

452.  Risks  of  Travel,  Railroads,   and  Other  Conveyances. 

454.  Bodily  Infirmities  or  Disease. 

455.  External,  Violent  and  Accidental  Means  of  Injury,  503. 
466.     External  and  Visible  Signs  of  Injury,  503. 

460.  Intoxication. 

461.  Voluntary  or   Unneceaaary  Exposure  to  Danger,   604. 
464.      Intentional   Injuries,    B04. 

466.      Suicide  or  Self- inflicted   Injurfes. 

466.  Proximate  Cause  of  Injury  or  Death,  505. 

467.  LimltBtlons  as  to  Time  of  Death  or  Disability  Caused  by 

Accident. 
I.     EXTENT  OF  LOSS  AND  LIABILITY  OF  INSURER. 
(B)      Insurance  of  Property  and  Titles. 

493.  Tolal   Loas,   113. 

494.  Partial  Lobs  in  General. 

495.  ProvislouB  Making  Insured  a  Co-lnsurer,  116. 
498.     Value  of  Property  Destroyed.  116. 

499.  In  General. 

500.  Valued  Policies.  118. 
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Xm.     EXTENT  OF  LOSS  AND  UABIIiFIT  OF  INSURER  (Contlnuod). 
501.     Insurance  of  Part  of  Value. 
503.     Amount  of  Interest  of  Insured,  119. 
604.     Effect  of  Other  Insurance,  119. 
607.     Loss  of  Rent  and  Profits,  121. 


(C)     Gnaramty  wad  Indemnitr  Insnrance,  8S8  (2S). 

611.  Loss  of  Debt  Insured. 

612.  LlabUtUes   Incurred   for    Injuries  to   Persons  or   Property, 

4S2  <22). 

613.  Expendituree,  670    (4,  5). 

614.  Damages  Incurred  or  Paid,  482  (23). 

<D)     Ufe  Insurance. 

51G.     Amount  Payable  on  Deatb,  356. 

517.     Amount  of  Incontestable  of  Paid-up  Poller. 

619.     Participation  In  Dividends  or  Profits. 

620.     In  General. 
622.     Bhare  In  Tontine  Fund. 
G23.     Deductions  and  Offsets,  367. 

<E)     Acddent  and  Health  Inanrance. 

G24.  Total  DlBablUty,  506. 

625.  Confluement  to  House  or  Bed  or  Under  Care  of  PhTslcian. 

627.  Particular  Injuries  SpeclQed  In  Poller,  507. 

628.  ImmedlBte,  continuous  or  Permanent  Disability.  607. 
G29.  Deatb  from  Accident. 

630.  Limitation  of  Liability  by  Provisions  of  Policy,  608. 

631.  Classification  of  Risk,  508. 

r.     NOTICE  AND  PBOOP  OP  LOSS. 

Effect  of  Requirements  of  Policy  In  General,  121. 

Necessity  of  Notice. 

Necessity  of  Statement  of  Proof  of  Loss,  367. 

Persons  Who  Hay  Give  Notice  or  Make  Proof,  122. 

Persons  to  Whom  Notice  or  Proof  May  Be  Given  or  Made, 
122,   609,   677    (13). 

Time  for  Notice  and  Proof,  123,  482   (24),  509,  677   (14). 

Statements  or  Proof  of  Loss  of  or  Damage  to  Property. 

Proofs  of  Death  of  or  Injury  to  insured,  36S,  610. 

Necessity  of  Certificate  of  Magistrate,  123. 

Examination  of  Insured. 

Inspection  of  Person  of  Insured  After  Injury  or  Death,  610. 
660.     Effect  of  Statements  and  Proofs  In  General,  358. 

Misstatements  or  Omisaions,  611. 

Fraud  or  False  Swearing,  123. 
664.     Estoppel  or  Waiver  as  to  Notice  and  Proofs  or  Defects  and 
Objections,   124,  611. 

665.  In  General. 

666.  Powers  of  Officers  or  Agents,  126. 
658.     Implied  Waiver  In  General,  126,  358. 

569.     Denial  of  Liability,  126,  368.  482  (26).  611. 

660.  Failure  to  Object  or  to  State  Ground  of  Objec- 

tion. 127. 

661.  Adjustment  of  Loss  and  NegotlaUons  tor  Settle- 

ment. 127,  612. 
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ADJUSTMENT  OF  LOSS. 

663.  Effect  of  ProTlBloDa  of  P0IIC7  In  Qeneral. 

566.  Effect  of  Adjuetment,  12S. 

667.  Effect  ol  Frovisloas  of  Policy  for  Appraisal  or  Arbitration, 

128. 

668.  Demand  of  Appraisal  or  Arbitration,  128. 

669.  Agreement  tor  Appraisal  or  Arbitration. 

670.  Appointment  of  Appraisers  or  Arbitrators. 
672.  Proceedings  on  Appraisal  or  Arbitration,  129. 
674.  Validity  and  Effect  of  Appraisal  or  Award,  129. 
676.  Failure  of  Appraisal  or  Arbitration. 

676.  Estoppel  or  Waiver  as  to  Adjustment  or  Arbitration,   ISl. 

678.  Refusal  to  Adjust  or  Arbitrate  Loaa. 

679.  Settlement  Between  Parties,  369. 

,     RIGHT  TO  PROCEEDS. 

680.  Poller  Payable  to  Owner  of  Property  or  Interest  Insured, 

133. 
581.     Policy   Payable  to   or  tor   Benefit   of  Mortgagee  of   Prop- 
erty iDBured,  136. 

682.  Policy  for  Benefit   of  Persona   Interested  In  Propertjr   Ja- 

Bui-ed,  137. 

683.  Lite    or   Accident   Policy   Payable   to    Insured,    His    R«pr«- 

sentatlves,  or  Estate,  359. 

684.  Lite  or  Accident  Policy  Designating  Beneficlarr.  612. 

585.  Rights  of  Persons  Designated  in  General,  360. 

586.  Vested  Interest  of  Beneficiary,  360. 

587.  Cbange  ot  Beneficiary,  361. 
689.  Death  of  Beneflclarr,  361. 
590.     Rights  of  Creditors.  361. 

591.     Life  Policy  for  Benefit  of  Creditor,  362. 
591).  Indemnity  Insurance. 
693.     Assignee  of  Policy  Before  Loss,  363. 
594.     Assignment  ol  Claim  for  Loss,  137. 

1.     PAYMENT  OR  DISCHARGE,  CONTRIBUTION,  AND  SUBROGA- 
TION. 

596.  Election  to  Rebuild  or  Replace  Property,  138. 

597.  Tim©  of  Payment,  513. 

598.  Interest  on  Amount  of  Losb,  138,  364,  482   (26),  61S, 

599.  Mode  and  Sufficiency  of  Payment.  365. 

600.  Effect  of  Payment. 

601.  Recovery  at  Payment,   139,  366. 

602.  Damages  for  Refusal  of  Payment,  366,  613,  674   (7),  678 

(16). 

603.  Release  or  Discharge  from  Llahllity,  366,   670    (6). 
606.     Subrogation  ot  Insurer,  514. 

606.  On  Payment  ot  Loss  In  General,  139,  670  (7). 

607.  Under  Assignment  of  Rights  of  insured,    140. 

n.     ACTIONS  ON  POLICIES. 

60S.     Nature  and  Form  of  Remedy. 

610.     Statutory   ProTlslona,   372. 

612.     Conditions   Precedent  In  General,   145,   371. 

614.  Defenses. 

616.     In  General,   145,  372.  614. 

615.  Venue,  373,  516. 

620.     Limitations  by  Provisions  of  Policy,  373,  515. 

621.     Time  Before  Action  Can  Be  Maintained,  14S. 
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XVm.     ACTIONS  ON  POUCIES  (ConUnued). 

622.  Time  Within  Wblch  Action  Huat  Be  Brought,  146,  374,  S16. 

623.  Waiver  of  UmitatlonB,  147,  617. 

624.  Parties,   14S,  376. 

625.  Procesa,  148. 

626.  In  General.  375. 

627.  Against  Foreign  Insurance  Companies,  149.  ' 
628.     Declaration,  Complaint  or  PetlUon. 

629.     Form  and  Requisites  in  General,   149,  160,  876, 
517. 

632.  Description,   Situation  and   Condition  of  Subject- 

matter. 

633.  Title  or  Interest  of  Insured,  151.  678  (16). 

634.  Performance  or  Waiver  of  Conditions,  IBl.  376. 
636.     Loss  and  Cause  Thereof.  152,  618. 

636.  Other  Insurance.  , 

637.  Assignment  of  Poller- 

635.  Non-payment. 

639.     Anticipating  Defenses.  618. 

640.  Plea,  Answer  or  ASdavlt  of  Defense,  163,  377,  482    (28). 

641.  Replication  or  Reply  and  Subsequent  Pleadings,  166,  377. 

642.  Demurrer,  164. 

643.  Amended  and  Supplemental  Pleadings,  377. 
646.     Issues,  Proof  and  Variance,  156,  157.  378,  618. 

646.  Presumptions  and  Burden  of  Proof,  168,  378,  619. 

647.  Admissibility  of  Evidence,  3S0. 

648.     In  General,  160,  620. 
650.     Appllpatlon    for   Insurance. 
661.     Policy  or  Other  Contract,  164. 

663.  interest  or  Title  of  Insured,  166. 

664,  Performance  or  Breach  of  Warranty  or  Condition, 

678    (17). 
654}.  Payment  of   Premiums,  388. 
656.     Fraud  or  Misrepresentation. 
65S.     Loss  or  Damage  to  Property  and  Cause  Thereof, 

160. 
669.     Death  of  or  Injury  to  Person  Injured,  and  Cause 

Thereof,   386,   621. 

660.  TaluatioD  of  Property,  168, 

661.  Amount  of  Loss,  169. 

662.  Notice  and  Proof  and  Adjustment  of  Loss,   170, 

622. 

663.  Persons  Batltled  to  Proceeds,  386. 

664.  Estoppel  or  Waiver,  171,  386. 

666.     Weight  and  Sufficiency  of  Evidence,  172,  387,  482,    (29), 


522, 


I   (8). 


676. 


Amount  of  Recovery.  176,  390,  524. 
Questions  for  Jury.  177,  390,  624,  674   (9). 
InstrucUone,   181,   393,   482    (30),    636. 
Verdict  and  Findings,  189,  396,  527,  678   (18). 
Judgment,  189,  396,  627. 
Execution  and  Enforcement  of  Judgment. 
Costs  and  Attorney's  Fees,  397,  52S. 


REINSURANCE. 

677.     The  Contr&ct  in  General. 

679.     Construction  and   Operation,   659    (28). 
684.     Extent  of  Liability  of  Reinsurer,  194,  398,  669   {)»). 
686.     Actions  on  Contracts  of  Reinsurance,   669    (30) 
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FRATERNAL  BENEFIT  INSVRANCG. 

(A)  Corporations  and  AssocUlioiu. 

687.  Nature  and  Status  In  Qeneral,  630. 

688.  Exemption  from  General  Laws  Regulating  Ineuranca,  681. 
6110.     Authority  or  License  to  Do  BuslneBB,  533. 

691.  Regulation  and  Supervlalon  of  Buaineea. 

692.  Incorporation  and  Organization. 

693.  Constitutlone  and  By-laws,  533. 

694.  MemberahlD,  535. 

696.     Officers  and  Ageata.  536. 

696.  Powers  of  Association  In  General,  638. 

697.  Superior,  Subordinate,  and  Atflllated  Bodies,   E40. 

698.  Special  Funds. 

699.  Reinsurance,  541. 

700.  Insolvency  and  Dlasolutlon. 

701.     Insolvency  and  Its  Effect  In  Qeneral,   541. 
704.     Reorganization,  642.    ■ 
706.     Consolidation,   642. 
708.     Assets  and  Receivers. 

(B)  The  Ctmtrac*  in  General. 

711.  Nature  of  the  Contract,    644. 

712.  Wliat  Law  Governs. 

713.  Application  and  Acceptance. 

714.  Torm  and  Requisites  of  Certificates  ot  Hembershlp. 
716.     Application  as  Part  of  Contract,  644. 

716.  Charter  or  Articles  of  IncorporaUon  as  Part  of  Contract. 

717.  Constitution,  By-laws,  or  Rules  as  Part  ot  Contract,  644. 

71S.     Existing  Provisions. 

719.     Subsequent  Provisions  or  Amendments,  646. 

720.  Delivery  and  Acceptance  of  Certificate,  649. 

721.  Payment  of  Dues,  650. 

722.  Validity  in  General,  54S. 

723.  Misrepresentation,   Fraud,  or  Breach  ot  Warranty,   561. 

724.  Estoppel  or  Waiver  as  to  Defects  or  Objections,  656. 

725.  ModlUcatlon  and  Reformation. 

726.  Construction  and  Operation  In  General,  568. 

727.  Assignment  or  Olber  Transfer,  660. 

728.     In  General. 
730.     Cancellation,  Surrender,  Abandonment,  or  Rescission.  56S. 
730).  Actions  for  Breach  of  Contract.  664. 

(C)  Ihieis  and  Asaessmient^. 

736.     Amount  ot  Assessment,  664. 

740.  Mode  and  Sufficiency  of  Payment. 

741.  Effect  of  Payment,  665. 

743.     Refunding  or  Recovery  ot  Dues  or  Assessments  Paid,  6CB. 


INDEX  TO  FRATERNAL  BENEFIT  INS.  NOTES       743 

FRATEBNAIt  BENEIFIT  INSURANCE  (Continued). 
<D)     Forfelnire  op  Suspension. 

744.     Nature  and  GroundB  In  General,  587. 

Statutorr  ProvlBloDB  Against  Forfeiture,   &68. 

Effect  of  Suepensloa  ol  Bubordinate  Body. 

Effect  ot  Expulsion  or  Suspension  of  Member,  608. 
748.     Violation  of  Terms  or  Conditions  of  Contract,  56S. 

Non-payment  of  Dues  or  Assessments,  569. 

750.  Default  as  a  Qround  of  Forfeiture  in  General,  570. 

751.  Notice  of  Time  of  Payment,  669. 
763.     Sufflclency  of  Payment  or  Tender  to  Prerent  For- 
feiture, 670. 

754.     Excuses  for  Non-payment,  572. 
766.     Estoppel  or  Waiver  Affecting  Rfgbt  of  Forfeiture.  674. 

766.  Notice  and  Proceedings  to  Give  Effect  to  Forletture,  678, 

767.  Effect  of  Forfeiture  or  Suspension,  578. 

768.  Reinstatement,  678. 

759.  Right  in  General,  679. 

760.  Payment  of  Arrears,  579. 

761.  Healtb  and  Condition  of  Insured,  680. 
766.     Remedies  for  Relief  Against  Forfeiture. 

(E)  Beneflcianes  and  Benefits. 

766.  Status  of  Beneficiaries  in  General. 

767.  Insurable  Interest  of  Beneficiary,  681. 

768.  Persons  Who  Hay  Be  Beneficiaries. 

769.  In  General,  SSI. 

770.  Statutory  Provisions,  682. 

771.  Provisions  of  Charter  or  By-lawa,  688. 
77>2.     Designation  of  Beneficiary,  684. 

773.  lu  General. 

774.  Revocation,  584. 

777.  Invalid  or   Ineffective    Designation,    5S5. 

778.  Failure  to  Malce  Designation,  585. 

779.  Cliange  of  Beneficiary. 
TSO.  Right  to  Change  in  General. 

782.  Rights  of  Beneficiary  Previously  Designated.  686. 

7S3.  Vested  Interest  of  Beneficiary,  586. 

TS4.  Mode  of  Changing  Designation,  687. 

785.  Death  of  Beneficiary  Before  Insured,  689. 

786.  Loss   or  Contingency  on  Which   Benefits   Become  Payable, 
589. 

787.  In  General. 

788.  Suicide. 
789.     Notice  and  Proof  of  Loss,  690. 
791.     Amount  of  Benefits,  591. 
793.     Rights  of  Beneficiaries  to  Proceeds.  591. 

795.  Rights  of  Representatives  of  Insured.  592. 

796.  Rights  ot  Representatives   of  Beneficiaries,    593. 

797.  Rights  of  Creditors,  593. 

798.  Payment  of  Benefits. 

799.  Interest  on  Amount  of  Benefits. 

800.  Damages  for  Refusal  of  Payment,  695. 

801.  Release  or  Discharge  of  Association  from  Liability,  696. 

(F)  AcUona  for  Beneflts. 

802.  Nature  and  Form  of  Remedy. 
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FRATERNAL  BENEFIT  INSURANCE  (Continued). 
<F)     AcUona  for  Beneflta  (Continued). 

803.     Provisions  of  Cbarter,  Br-lawa,  or  Certificate  of  Member- 
ship. 
SOS.     Resort  to  Courts  lor  Settlement  ot  Disputes,  596. 
S09.     IlefenseB,  597. 
S12.     LlmltaUons.  597. 

813.  Farties,  E97.' 

814.  Process  and  Appearance.  598, 

815.  Pleadlns,  69S. 

816.  Evidence. 

817.  Presumptions  and  Burden  of  Proof,  601. 

SIS.  Admissibility,  604. 

S19.  Wetgbt  and  Sufflclencr,  607. 
820.     Amount  of  Recovery. 

S21.  In  General. 
823.     Trial. 

825.  Questions  for  Jury,  611- 

826.  Instructions,   614. 

827.  Verdict  and  PlndlnBS,  618. 
Appeal  and  Error,  618. 
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Vor  Index  to  statutory  law,  see  page  772. 

Tor  key-number  Index  notes,  see  pages  732-742. 

AbkndoDdonment,  see  Cancellation,  Surrender,  etc.,  ot  policy. 
Aeceptanoe,  written,  not  necesaary,  6G0. 

Ot  premium  by  aasoclatlon,  108,  SSI,  600,  650,  G68,  574. 
Aeddant  and  Health  Insurance,  Index  (4SS)1. 
CiM  law,  483. 
Btatntory  law,  399,  432. 
What  constitutes,  603. 
AtfeUantal  means  of  deatb,  G03. 
Acevmnlatlons  forbidden,  217   (note  2). 

AellOM,  143,  279,  309,  371,  480   (13),  614,  5S6,  669   (30),  676    (1). 
Ranit  to  courts  tor  settlement  of  disputes,  696. 
Jniiadlctlon  as  affected  by  net  amount  In  contrOTsrsy.  143,  516. 
Jolndsr  of  causes  ot  action,  144,  372,  516. 
ConditlonB  precedent,  146,  371. 
Dalenam  In  general.  146,  372,  614,  697. 
Limitations  by  provlslone  of  policy,  146,  378,  615,  697. 
Tlmo  before  action  may  be  maintained,  146. 
Time  within  which  action  must  be  brought,  146,  374,  616. 
Waiver  of  limitations,  147.  617. 
PurUes,  14S,  374,  697. 
Tenne,  148.  312.  373,  615,  697. 
Proeno.  14S,  371,  876,  616.  698. 

Agmlnst  foreign  Insurance  companies,  149. 
PeUUon. 

Tana  and  requisites  In  general,  149,  375,  617. 
bsnrable  interest,  160. 
Anticipating  defenses,  518. 
Title  or  Interest  of  Insured,   151.  67S    (16). 
Performaace  or  waiver  of  conditions.  161,  376. 
Loaa  and  cause  thereof,  162,  617. 
Non-payment,  162. 
Flea,  answer  or  affidavit  of  defense,  163,  377,  482   (28),  617.  599. 
Interpleader,  600. 
Demurrer,  164. 
Reply  of  Insured  156. 

laanea,  proof  and  variance.  166.  378,  618,  600. 
lasues  and  proof  In  general,  165,  378. 
Varlanoe.  167,  378. 
Preenmptlon  and  burden  of  proof,  169,  378,  519.  601. 
Burden  of  showing  a  prima  facie  case,  379. 
In  Bbowlng  suicide.  37S,  601,  607. 
Preaumptlon  of  death,  602. 
Violation  of  law,  601. 
Insured  was  not  In  sound  health,  378. 
Porfelture,  601. 
Waiver,  379. 
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(Continued) 

Insurer  to  1>e  tt  fraternal  benefit  aasodatlon,  flOl. 

Deceased  Indebted  to  recipient  of  proceeds  of  poller,  371I- 

SurrlTorehlp,  379,  802. 

Financial  condition  of  insured,  379. 

Delar  in  delivery  of  certificate,  602. 

Validity  of  change  of  beneflclary,  602. 
AdmlaslblUtr  of  evidence,  160,  380.  619,  603. 
Poller  or  other  contract,  161. 
As  to  fraud  snd  misrepresentations,  161. 
As  to  pleading,  SOT. 
As  to  transfer  of  poller,  161. 
Parment  of  premiums,  3S3,  603. 
Performance  of  warranty,  S78    (17). 
What  propertr  included.  162. 
As  to  additional  insurance,  162. 
Interest  or  title  of  Insured,  168. 
As  to  Incumbrances,  164. 
As  to  luTentorles,  165. 
Loss  or  damage  to  property  and  cause  thereof,  166. 

Arson,  166. 

As  to  use  of  gasoline,  168. 

Condition  of  Insured  property,  168. 
Valuation  of  property,  168. 
Amount  of  loss,  169. 

Notice  and  proof  and  adjustment  of  loss,  170. 
Persons  entitled  to  proceeds,  171,  38G. 
Estoppel  or  waiver,  171,  385. 

Death  or  Injury  of  Insured  and  cause  thereof,  386,  621. 
Refusal  to  pay  claim,  621. 
Aa  to  health  of  applicant  or  member,  606. 
As  to  representations  of  agent,  606. 
As  to  mlsstatementB  of  examiner,  606. 
As  to  expulsion  of  member,  60?. 
Res  gestae,  SOT. 
Report  of  death,  607. 
As  to  condition  of  association,  607. 
Miscellaneous.  166. 
Weight  and   Bufllciency  of  evidence,    173,    386,   *82    (29),   522,    i 
61*   (8).     • 
As  to  policy.  173. 

As  to  payment  of  premium,  387,  609. 
Autborit)'  and  agreement  to  extend  premium,  388. 
As  to  additional  insurance.  174. 
As  to  ownership,  174. 

Showing  false  answers  In  application  and  effect,  389. 
Showing  suicide,  388.  607. 
To  show  death  of  insured,  609. 
To  show  violation  of  law,  608. 

To  sho^  knowledge  of  Insurer  as  to  habits  of  insured,  608. 
Miscellaneous,  175,  610. 
Amount  of  recovery,  176,  390,  524. 
Questions  for  the  court,  177, 

Questions  for  the  Jury,  177,  390.  524.  610,  674  (9). 
Aa  to  Issue  and  delivery  of  policy,  392. 
Certainty  as  to  policy,  612. 
In  regard  to  application,  390. 
Misrepresentations,  611. 
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I  (Continued) 

As  to  good  health  of  Insured,  392,  612. 

As  to  suldde,  392. 

Parment  of  dues,  610. 

As  to  waiver  of  forfeiture,  392.  . 

Violation  of  law,  612. 

Total  dlublllty,  612. 

Ab  to  IncumlirancaB,  ITS. 

As  to  additional  Inaurance,  ITS. 

Afl  to  Increased  hazard,  1T8. 

As  to  Iron  sate  clause,  1T9. 

As  to  Inrentorr,  1T9. 

As  to  proofs  of  loss,  1T9. 

As  to  cancellation,  177.  > 

As  to  reinstatement,  612. 

In  regard  to  release  from  liability  and  settlement,  392. 

Miscellaneous,  179. 
InatruetlonB,  ISI,  393,  1S2   (30),  6Z5,  612. 

As  to  burden  of  proof,  612. 

As  to  estoppel  and  waiver,  618. 

As  to  rules  and  by-laws,  612. 

As  to  payment  of  dues,  613. 

As  to  agents,  394. 

As  to  sale  of  stock,  394. 

Incumbrances,  182. 

Owberehtp,  183. 

Additional  Insurance,  1S3. 

Increase  of  hazard,  183. 

Vacancy,  18G. 

Value  of  Insured  property,  186. 

Total  loss,  ISe. 

Arson,  188. 

Violation  of  law,  614. 

Qood  health  of  Insured,  615. 

Diseased  condition  of  member,  616. 

Compromise  and  settlement,  186. 

Fraud,  186, 

Forgery  of  signatures,  613. 

Proofs  of  loss,  187. 

Walrer  of  transfer  of  property,  186, 

Contribution,  188. 

Assignment,  188. 

Attorney's  fees.  39G. 

Miscellaneous,  188. 
Argument  of  counsel,  188. 

Verdict  and  flndings,  189,  396.  527.  617,  678  (18). 
Judgment,  189,  206    (note),  395,  527,  618. 
Costs  and  attorney's  fees,  396,  628. 
Appeal  and  error,  190,  397,  527,  619. 

New  trial.  619. 

Insufflclency  of  evidence,  619. 

Action  of  Jury,  619. 

Cortlflcate,  619. 

Reformation  of  policy,  190. 

Payment  of  premiums,  191. 

Value  of  property,  191.  , 

Arbitration  and  total  loss,  191. 

Iron  sate  clause,  191. 
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Actions  (Continued) 
Ownership,  190. 
Tender  In  lower  court.  620. 
Judgment  on  a.  severable  contract,  620. 
ConduBlone  of  law  and  fact,  620. 
AddlUoUBl  Insurance.  59,  86,  S9,  97  <6£8),  98.  119,  162.  174,  178,  183, 
331,  497. 
Consent  of  agent  to,  S9. 

Adjuster.     See  adjustment  of  loss,  133  (806). 
Adjnstment  of  loss.  127.  128,  170,  369. 

Settlement  between  parUes,  127,  191.  369,  369.  482  (23). 

Necessltr  of  consideration,  369. 

Ktrect  of  adjustment.  126,  140  (862),  482  (23). 

BSe'ct  of  proTlslons  of  policy  for  appraisal  or  arbitration,  128. 

Demand  of  appraisal  or  arbitration,  128,  191. 

Proceedings  on  appraisal  or  arbitration,  129,  191. 

Validity  and  effect  of  appraisal  or  award,  131. 

Estoppel  or  waiver  as  to  adjustment  or  arbitration,  131. 

Participation  in.  Ill,  481  (16),  674   (3). 
Rights  of  parties  after  adjuetment.  132,  482   (23). 
Where  company  Is  not  itceneed  to  do  business  In  Texas,  221  (note  3). 
Administration,  fund  due  on  certificate  not  subject  to,  693   (332). 
Admissibility  of  evidence.     See  Actions. 
Age,  statement  as  to,  323  (241),  676. 
Agency  lists,  Inspectton  of,  226  (note). 
Agcnta  and  brokws,  12,  2S3,  488,  636. 
SUtutory  regulatlona,  220,  279. 

Hast  be  authorized  to  solicit  Insurance,  12,  283,  488,  638. 
Persons  debarred  from  acting  as  agent.  221  (note  1),  224  (note),  225 

(note),  284,  489. 
Who  are  agents.  13,  221   (note  3),  222   (note).  283,  488,  668   (21,  22). 
Issued  only  through  resident  agents,  except,  13,  223   (note).  284,  488. 
Solicitor  deemed  agent,  13,  284^  488. 
Relation  In  general,  13,  636. 

Appointment  or  employment  of  agent  7,  14,  £84. 
Evidence  as  to  agency,  14. 
Revocation  of  authority,  13,  294,  489. 
Compensation  of  agents,  16,  223   (note),  287,  480. 

Subrogation  of  agent,  308. 
Llabflitles  of  agents  and  sureties,  3,  14,  286.  372  (632),  668  (23). 
Scope  and  extent  of  agency.  14. 

Extent  and  exercise  of  powers  of  agents,  16,  93.  94.  346,  498. 
In  general,  16.  290,  3S8. 

General  and  special  agents,  24    (101).  290. 
Effect  of  provisions  of  policy,  16. 
Effect  of  Instructions  to  agents.  16. 
Unauthorized  and  wrongful  acts  of  agent,  16,  291. 
In  accepting  notes,  291,  388,  670   (2). 
Trade  talk  of  agents,  292,  319. 
Breach  of  agency  contract  by  Insurer,  289. 
Duration  and  termination  of  agency,  286. 
Notice  to  agent,  17.  97,  346,  608. 
Agency  for  Insured,  IS. 
To  procure  insurance,  18. 
Duties  as  to  principal^  19. 

Actions  for  breach  of  contract,  19. 
Extent  and  exercise  of  powers,  19. 
Unauthorized  and  wrongful  acts,  20. 
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I  (CoatlnuedV 
Notice  to  agent,  20. 

Repreaentatlon  of  both  parties,  17  (note  57),  108  <640),  292. 

Ratification,  17,  292. 

Demand,  acceptance  or  retention  of  premium  by  agent,  S52. 

Criminal  prosecution  of.  292,  293,  S37. 

InatructionB,  394. 
Amendmente  to  charter,  228    (notes  1,   2),  2S8    (note  2),  402    (note), 
422  (note). 

Subsequent,  G44  to  547,  659. 
Amount  of  loss.  61,  62,  189. 

Of  premium,  37,  307,  4S0  (11,  12). 

Of  recovery,  176,  390,  624. 

Of  Insurance,  677  (11). 

Of  Interest  of  Insured,  118. 

Payable  on  death,  366,  691. 

Interest  on,  138,  364,  4S2  (26),  613. 
Analyala  of  rate,  37. 
Animals.  Injury  to,  677  (12). 
Annual  premiums  and  expenses,  261  (note). 
Answer.     See  Actions,  163,  377,  482  (28),  617,  699. 
Anti-trust  law,  688. 

Violations,  689  (note). 
Appeal  and  error,  190.  397,  527,  619. 
Application.     See  Contract  In  General. 

Attached  to  policy,  409  (note). 

Question  for  Jury,  390. 
Appraisal,  128. 

Arbitration.     See  Adjustment  of  Lost,  191. 
Argument  of  counsel,  188. 
Arrears,  payment  of,  579. 
Arson,  166  (10),  188,  274. 

Assessments.     See  Premiums,  Dues  and  Assessments. 
Assessment  on  natural  premium  companies,  278    (6). 

Assets,  436  (note  2). 

Taxation.  436  (note  3). 

Exemption  from  penalty.  435  (note). 

Application  of  penalty  statute,  368. 
Assets.  12.  435  (note  2). 
Assignment  of  claim  for  loss.  137,  694. 

ABslBnmeiit  or  otbo-  transfer  of  propertr,  38,  89,  90,  312,  660,  594. 
Assignability  of  policies,  38. 

To  person  without  Interest.  296. 

Right  of  insured  to  assign  policy,  312. 

What  laiw  governs,  312. 

Consent  of  Insurer,  39,  109,  363. 

Consent  of  beneficiary,  313. 

Restrictions  on  assignment,  90. 

Validity  of  assignment  In  general,  90,  314. 

Validity  of  oral  assignment,  90,  313. 

Transfer  by  gift,  313  (195). 

Form  and  requisites  of  assignment  in  writing,  314. 

Rights  of  representatives  of  Insured  after  assignment,  694. 

RlgbU  and  liabilities  of  assignee,  39,  89,  315.  363,  694. 
Transfer  as  collateral  security,  39,  89,  316,  560. 

Effect  of  will  after  assignment  by  beneficiary  to  testator,  661. 

Where  fraud  is  alleged.  71.  661. 

Instructions,  1S8. 
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Attorney'B  fees,  396,  528,  670  (1,  G).      » 
Ixutructlona,  396. 

Amount  at  where  penaltr  !■  assesaed,  370. 
Automobile  accident  Inaurance,  670  (4,  S,  6,  7). 

Authorltj'  of  agents.     See  Agents  and  Brokere,  12,  220,  S83,  488,  588. 
AToldNnce  ot  pollcj  for  mlsrei»«seatJitloii,  fraud,  or  breach  of  warraatr 
at  condllioii,  43,  322,  494,  5E1. 
Mlsrepreaen  tat  Ions  eball  not  constitute  defense,  43,  322. 
Interpretation  of  Btatutory  provlsioa,  323. 
No  defense  based  upon  valid,  unless,  44,  322,  496. 
MuBt  be  material,  322,  494,  E6E. 
Defense  based  on,  not  valid  after  two  rears,  322. 
Shall  not  be  defeated  on  Immaterial  fact,  323,  495. 
Companies  Bball  not  misrepresent  policies,  323. 
Grounds  of  avoidance  In  general,  44. 
Statutory  provisions — case  law,  44. 
Representatloaa,  333. 

MuBt  be  material  to  avoid  contract,  45,  323. 

Street  of  misrepresentations,  45,  324,  674  (1),  668  (24). 

Where  unintentional,  561. 
Fraud  or  false  swearing  In  obtaining  Insurance,  46. 
Warranties  In  general,  47,  324. 
Definition,  46. 
In  marine  Insurance,  47. 

Practical  application  of  general  doctrine,  325. 
Breach  of  as  to  personal  property  not  a  defense,  43. 
Distinction  between  warranties  and  representations,  4S,  326. 
FuIQUment  or  breach  of  warranty,  49,  326,  554,  628  (25). 
Uatters  relating  to  property  or  Interest  Insured,  60. 
TTse  of  building,  60. 
Occupation  of  building,  50. 
Description  and  condition  of  goods,  50. 
Amount  or  value,  51. 
Title  or  Interest  of  Insured,  61,  52. 
Equitable  title,  62. 
Outstanding  lien  or  mortgage,  52. 
Leasehold  Interest,  63. 
Marital  interests.  54. 
Partnership  propertr,  55. 
Vendor's  rights,  56. 
Vendee  la  contract  for  sale,  56. 
Miscellaneous.  56. 

Fee  simple  title  by  deed  as  condition  precedent,  56. 
Not  duty  of  Insurer  to  make  further  inquiries,  66. 
As  to  when  condition  of  ownership  refers,  66. 
Incumbrance,  56. 

Mixed  personalty  and  realty,  57. 
Rights  of  mortgagee,  57. 
Miscellaneous,  67. 

Omission  to  inform  Insurer  of  existence  of  lien,  68. 
Notice  and  Inquiry  of  Insurer  as  to  Hen.  58. 
Special  circumstances  affecting  risk,  69. 
Other  Insurance,  69. 
Uatters  relating  to  person  Insured. 

As  to  health  and  physical  condition  of  applicant,  329,  496. 

As  to  having  consulted  a  physician,  32S. 

Breach  of  warranty  before  delivery  of  certificate,  663. 

As  to  good  health  of  applicant  st  time  of  delivery  of  policy,  829,  66S. 
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AToMhuwe  <ot  pollcjr,  «Cc  (Continued). 

As  to  beneOcIarr,  563. 

Aa  to  family  historr,  329. 

Ab  to  realdence,  330. 

Ab  to  occupation,  330. 

Aa  to  habits,  331,  494. 

Aa  to  other  exlstlus  Insurance,  331. 
Fraud  of  phraiclan,  6E3. 

PeraoDS  making  talee  atatements  guilty  ot  mldemeanor,  656. 
Award.     See  Adjustment  of  Loss. 

Bailee,  luaurance  of,  21  (84). 
Beneflclarr.     See  Rlsht  to  Proceeds. 

Consent  to  aaalgnnient,  313. 

Effect  of  will  after  aBelgnment,  561. 

Mattera  relating  to,  663. 

Change  of,  602. 
Benefits,  643,  5S0.     See  Right  to  Proceeds. 

Different  from  State  requirements,  62?   (note). 

Funeral,  671, 

Sick,  496  (33). 
Binding  Blips,  22,  S3. 
"Blue-sky"  lawa,  679. 
Bonds,  3  (D),  648. 

Surety  company,  648   (note  0).  661  (note  2). 

Attachment  of  contract  to,  668  (20). 

Requisites  of,  657  (7). 

Sufficiency  of,  657  (S.  9). 

Alterations  In  contract,  667  (10,  11). 

Solvency  ot  surety,  659  (27). 

To  be  filed,  231  (notes  1,  2,  3,  4). 

Building,  66   (4). 

Federal,  667  (6). 

Indemnity,  667  (6). 

Life  Insurance  agents,  14,  286,  668  (23). 

Foreign  Insurance  companies. 

Compliance  with  sUtute,  6  (D),  667  (12). 
Contract  of  agency,  657   (13). 
Inurea  to  benefit  of  policy  holders,  667  (14). 
Presentment  of  claim  to  receiver.  667   (16). 
Ruling  not  prejudicial  to  surety,  657   (16). 
Bond  cannot  be  proven  by  certlQed  copy,  657  (17,  18). 
Cancellation  and  notiScatlon  to  Insured.  668  (19). 
Books,  keeping,  76  to  82. 
Borrowing  money.  406  (note  6). 
Breach  of  contract  of  agency,  19,  289. 
Brokers.     See  Agenta  and  Broken. 
Building  bonds,  666  (4). 
Burden  of  proof.     See  Actions — presumption  and  burden  of  proof,  612. 

In  ahowlng  forfeiture,  601. 
Burglary  Insurance,  Index,  674. 

Statutory  law,  671. 
BuBlness,  what  conatitutea  doing,  278. 
By-laws,  10,  260  (notes  1  to  6),  311  (177),  491,  644,  627. 

Instructions.  612. 

Notice  of.  487. 

Must  show  what,  487. 

Fraternal  benefit.  633,  627  (note). 
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Calendar  rear,  5  (2). 

Cfuicellatlon,    Bummder,    abandonincnt   or   reclesion   of   policy,    40,    tlTr 

493,  562. 

In  general,  40,  317,  493,  562. 

When  a  policy  may  be  caocelled,  40. 

Right  of  Insurer  to  cancel,  40,  498. 

Rescission  by  insurer,  321. 
Actions  for  rescissions,  321. 

Right  of  insured  to  surrender,  317,  370. 

Abandonment  by  insured,  318, 

Rescission  by  Insured  or  beneficiary,  319,  494. 
By  reaaon  of  false  representations  of  agent,  319. 

Rescission  by  agreement  of  parties,  43. 

Acts  Constituting  cancellation,  42. 

Notice  to  cancel,  41.  ' 

Validity  of  cancellation,  42,  493. 

Evidence  of  cancellation,  43. 

Remedies  for  wrongful  cancellation,  317,  494,  E62. 
Repayment  of  unearned  premium,  41. 
Repayment  and  recovery  of  premiums,  43. 
Measure  of  damages  for,  31S,  G63. 

Validity  of  surrender,  317,  370. 

Restraining  cancellation  of  certlQcate,  562. 

Present  value  of  a  life  policy,  683. 

Question  for  the  Jury,  177. 
Carrier,  142. 

Insurance  for  benefit  of,  90  (E2T,  62S).  * 

See  Subrogation. 

Actions  against.  145  (887),  146  (898). 
Casualty  companies,  index  670,  213    (note). 

Statutory  law,  660. 

Mutual,  not  legal,  661  (note  1). 

Case  Uw,  213  (note),  4S2  (29). 
Causes  of  loss.     See  Risks  and  Causes  of  Loss. 

Proximate,  606. 
Certificate  of  Authority  to  do  business,  6  (D). 
Certificate.     See  Contract  In  General,  Policy. 

Exchange  of,  566. 
Certificate  of  magistrate,  123. 
Certificates  of  stock,  208  (note). 

Changes  In  law  as  to  damages  for  refusal  of  payment,  366. 
Changes  in  use  of  building,  62. 

Occupancy  of,  28  (124,  125),  62. 

Value  of  goods,  63. 

Title  or  interest,  67  to  72. 

Location  92,  (635),  104  (3). 
Charter,  9,  268  (notes  1,  3). 
Classification  of  risk,   4S0    (5),   EOS. 

Clear-space  clause,   74    (404),   106    (626),  108    (633). 
Co-Insurance,  115,  116,  118   (700,  701). 
Collateral  security,  39.  84,  316,  560. 

Combinations  of  Insurance  companies,  '2.      See  Anti-Trust  Law. 
Commissioner  of  Insurance  and, Banking,  196,  196,  278  (G),  633  <S>. 
Community  property,  363,  364,  592. 
Commencement  of  risk,  35. 
Companies.     See  Insurance  Companies,  276. 
Compensation  of  agents,  16,  223  (note),  287,  4S0  (7). 
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Compromise  and  settlement.     See  Adjustment  of  Loss. 

iDBtructlone,  186. 
Concealment  of  facts,  303, 
ConcluBlone  of  law  and  fact,  620. 
Concurrent  Insurance.     See  Additional  Insurance. 
Condition  of  Insured  property,  50,  168. 

Of  association,  607. 
Condition  precedent,  145,  371.     See  Forfeiture  of  Pollc)'  for  Breacb  of. 
Consideration,  necessity  of,  369. 

Consolidation  of  companies,  283,  318  (221,  2ZS),  S4Z,  643. 
Conspiracy  to  defraud,  7  (E). 
Constitution,  311   [177),  487,  533,  627   (note). 

As  part  of  contract,  490. 
Constitutional  provisions,  1,  479   (1  to  5).     See  Control  and  Regulation 

In  Oeneral. 
Constitutionality  of  law  as  to  damages  for  refusal  of  payment,  366. 

or  old  Workmen's  Compenaatlon  law,  479. 
Contingency  on  wMch  policy  is  payable,  5S%. 
Contributory  negligence,  462   (Bee.  1),  479   (1). 
Contract  in  geoeral,  21,  2S6,  489,  g43. 

Nature,  requisites  and  validity,  21,  296,  489,  643. 

What  law  goTerna,  297. 

Policy  governed  by  laws  of  Texas,  21,  489. 

What  constitutes  contract,  544. 

Shall  contain  entire  contract,  21,  489. 

Shall  contain  what,  2*96,  543. 

Shall  not  contain  what,  297. 

Foreign  policies  may  contain  what,  .297. 

BeneQts,  643. 

Level  premium  policies  Illegal,  297. 

Forms  of  policies  to  be  filed,  297. 

Mutual  assessment  policies  regulated,  489. 

Nature  of  the  contract,  22.  243. 

Parties  to  contract  and  their  relations,  492. 

Validity  of  oral  contracts,  23.  300. 

Form  and  requisites  of  Policy,  23,  300,  420  (notes). 

Validity  of  policy  in  general,  25,  490,  648. 

Executory  agreements  to  Insure,  22. 

Binding  slips  or  memoranda,  23. 

Application  or  offer  and  acceptance,  22,  299,  490. 

Papers  accompanying  policy,  23. 

Policy  niUBt  be  accompanied  by  copy  of  questions,  801.  489. 

Application  as  Rart  of  contract,  543. 
Must  be  properly  executed,  543. 
Application   For   reinstatement  must  be  authoritative,   544. 

Constitution,  by-laws  or  rules  as  part  of  contract,  490. 

Delivery  and  acceptance  of  policy.  24,  301,  490,  549. 

Delivery  where  applicant  Is  sick  or  dead.  549. 

Delivery  must  be  made  to  applicant,  549. 

Delayed  delivery,  650. 

Written  acceptance  not  necessary,  550. 

Estoppel  as  to  defects  In  policy,  26,  302. 

Presumption  of  knowledge  of  contents  of  policy,  by-laws,  etc,  26,  644. 

Payment  ol  premiums  or  dues,  24,  302,  650. 
Acceptance  by  association.  550. 
Order  given  on  another  tor  advance  premium,  650. 

Premium  notes,  301. 

Indisputable  policies,  301. 
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Contract  In  general  (Continued). 

HlsstalemeDt  or  concealment  ol  material  facts  In  application,  SOI. 
Ratlflcatlon,  26. 

Reformation,  26.  190,  303.  490. 
Modlflcatlon,  2S,  303. 
Reoewal,    S,  430   (S),  559.  677   (5). 
GonBtructlon  and  operation,  30,  71.  304,  491. 

Application  of  general  rulee  of  construction,  30,  71,.  804,  480  <9),  491, 
BBS,  677   (7,  8). 
'     What  constitutes  contract  of  insurance,  668. 
Entire  or  severable  contract,  36, 
What  law  govems.  32,  30B.  491. 

Construing  together  policy  and  application,  806,  491,  677  (notes  S,  10). 
Contrulng  statutes,  charter,  by-laws  or  rules  as  part  of  poller.  491,  S44. 
What  ts  regarded  as  a  by-law,  644. 
Slip  attached  to  policy,  32.  306. 
Commencement  of  risk.  36. 
Term  and  duration  of  risk.  36, 

Term  Hied  by  policy,  36. 
Subsequent  provlalons  or  am'indments,  B44. 
Effect  of,  544. 

Notice  to  coinrnlaaloner  ne-^essary,  546. 
Agreement  to  be  bound  by,  546. 
Reduction  of  certificates  and  limitation  as  to  payment  of  benefits, 

545. 
Effect  on  existing  members.  546. 
Effect  where  new  charter  is  obtained,  646. 
Where  amendment  le  not  valid,  647. 
Where  by-law  should  be  inserted  In  certificate,  G47. 
Increase  In  rate  of  assessment,  B47. 
Exchange  of  certiOcate  for  new  one.  559. 
Property  covered,  32. 
Description  of,  32. 
Real.  32. 
Personnl,  33. 
Description  of  location.  34. 
Amount  of  Insurance.  677  (11). 
Valued  policies.  35. 
Loans  on  policies,  306. 
Loan  value  of,  306. 
Construction  of  cotton  'contract.  71. 

Construction  and  operation.     See  Contract  In  General,  6G9  (29). 
Of  foreign  Insurance  statutes.  276.' 
State  statute  by  Commissioner  of  Insurance,  4. 
Construing  together 

Policy  and  application.  306,  491,  677   (notes  9,  10). 
Statutes,  charter,  by-lan^s,  etc.,  491,  544. 
Contribntlon.     Bee  Payment  or  Discharge,  etc 

Instructions,  1S8. 
Coutrot  and  rPKUlation  in  general,  1,  276. 
What  are  Insurance  companies?  276. 
Construction  of  foreign  insurance  statutes,  276. 
Constitutional  and  statutory  provisions. 
Id  general,  1,  479  (1.  2.  3,  4,  6). 
As  regards  combinations  of  Insurance  companies.  2. 
As  regards  the  liability  of  agents,  3. 
Effect  of  construction  of  statute  by  CommlsBloner  of  Insnrance,  4. 
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OiMitn>I  and  regiilAlltMi  In  general  (Continued). 
As  regards  Iratem&!  benefit  companies,  629. 
Bxemptlona,  629,  642  (note). 

Provlatons  not  to  apply  to  local  mutual  aid  associations,  629. 
Chapter  15  does  not  apply  to,  487,  E29. 

Failure  to  pay  within  time  spcM-tfled  does  not  apply  to,  629. 
Foreign  companies. 

Authority  or  license  to  do  business  (at.),  4. 

Case  law,  4. 
License  lees  and  taxes,  4. 
Bubjectlon  to  special  requirements  (st.),  6. 

Case  law,  5. 
Local  funds  and  securities,  6. 
Appointment  of  local  agents,  7. 
Conviction  of  a  felony,  66S. 
Co-operative  life  Insurance. 

Liquidation  of  companies,  438  (note). 
Reinsurance,  438    (note). 
Loans  on  policies,  442  (note). 
Costs  and  attorney's  fees,  396,  S2S. 
Cotton  contract,  construction  of,  35   (173  to  176),  71. 

Insurance,  5  (C),  14,  37  '(191.  192),  119  (702). 
Covenant.     See  Forfeiture  of  policy  for  breach  of. 

CredltorB.  90   (626).  145   (891).  148  (910a),  312   (187),  361,  862,  874, 
593,  S96. 
Rights  of.  after  breach  ot  warranty  by  insured,  61. 
Credits.  666. 

Criminal  prosecution  of  agents.  292.  293.  637. 
Custom  in  collecting  or  paying  dues.  572,  673. 

Damages  for  failure  to  pay.  See  Payments  or  Discharge.  Contributions,  etc. 

Does  not  apply  to  fraternal  benefit  companies,  629. 
Damages  Incurred  or  paid,  482  (23). 
Damages  on  void  policy,  667. 
Damages  to  property  and  cause  thereof,  166. 
Death. 

Reinstatement  after,  342. 

Presumption  of,  602. 
Death  or  Injury  of  insured  and  cause  thereof.  386,  521.  609. 
Debtor,  deceased  a,  379. 
Deductions  and  otrsete,  366. 

Default  or  other  misconduct  ot  offlcer  or  employee.  667  (6). 
Default  m  payment.  91,  334,  496,  670. 

Rights  after,  341,  667. 
Defects  in  policy. 

Estoppel  as  to.  26,  303.  666. 
Defenses,  146.  372.  614,  697. 
Dflfluitlon. 

Fire  insurance,  1. 

Life  Insurance.  276. 

Accident  and  health  insurance,  483. 

Fraternal  benefit  insurance,  629. 
Delivery  of  policy.  24,  39   (201).  106,  801,  892.  490.  600.  649,  660,  698 

(364),  602. 
Demand,  acceptance  or  retention  ot  premiums.     See  Estoppel,  Waiver, 

or  Agreement,  etc. 
Demurrer.  154.  See  Actions. 
Denial  of  liability,  136.  358,  482  (26).  611.  ,    ,t,.eo  o  GoOqIc 
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Deposit  of  deed  of  trust  to  office  building,  414   (note  1). 

Securities,  279  (10),  414  (note  2). 

What  copipanles  must  make,  848   (notes),  661    (notes),  65S    (notes). 
Description  of  poods,  60. 

Property  covered,  32,  38. 

Location,  34. 
DiBablUty. 

Continuous  and  permanent,  607. 

ToUI.  605. 
Discharge  from  itabllltj,  366,  392.  596,  670  («). 
Discrimination,  306,  488. 
Diseased  condition,  616. 
Dissolution,  12,  S41. 

Distinctions,  companies  .shall  not  make,  217  (note  1). 
Dues.     See  Premiums,  Dues,  etc. 
Duration  of  rink,  36. 

Election  to  rebuild  or  replace,  138. 
Embezzlement  of  agent,  286. 
Employee,  default  of,  667  (6). 

Employees'  Indemnity  insurance  for  cities,  480   (6). 
Entire  contract.  36, 
Equitable  title,  62. 

Bstoivel,  HBiver,  or  *gi«enient  alTecting  rl^t  to  avoid  or  forfeit  policy, 
92,  131,  171,  344,  385,  49S.  574.     See  Notice  and  Proof  of 
Loss. 
Application  of  doctrines  of  estoppel  and  waiver,  344. 
What  conditions  may  be  waived,  92,  344.  481  (14),  576. 
Adjustment  or  arbitration,  131. 
Estoppel  of  insured,  93. 
Estoppel  of  Inaurer,  844,  576. 
Liability  of  Insurer  to  estoppel  by  acts,  conduct  or  statements  of  agenta, 

92,  194.  498,  512. 
Powers  Of  agents  reapeetlng  waiver,  93,  345,  498. 

EtFect  of  provisions  of  policy,  94,  346. 
Knowledge  of  or  notice  of  facts,  96,  346,  60S. 
To  offlcera  or  agents,  97,  194,  346,  608. 
As  to  additional  insurance,  98,  108   (638). 
As  to  oTvnerahlp  of  property.  100.  108  (639),  186. 
As  to  incumbrances,  101.  108  (634,  635,  636)). 
As  to  miscellaneous  matters,  101. 
Insertion  of  false  answers  In  application  by  agent  or  under  his  direc- 
tion. 26   (110),  102,  348.  499. 
By  medical  examiner.  658. 
Mistake  or  fraud  of  agent,  26  (110),  103. 
Form  and  requtsitea  of  express  waiver,  103,  34S,  481  (14). 
Oral  waiver,  103. 
Waiver  In  writing.  104.  348. 

Waiver  of  provisions  of  policy  as  to  mode  of  waiver  104,  481  <14). 
Constructton  and  operation  of  express  waiver,  104,  349,  499. 
Implied  watver  In  general,  105.  126,  349.  481   (14).  481   (15). 
Issuance  and  delivery  of  policy  without  objection,  106,  600. 
Provisions  of  policy  against  forfeiture.  353. 
Failure  to  assert  forfeiture  or  cancel  policy,  108,  850.  BOO. 
Estoppel  or  waiver  affecting  right  of  forfeiture,  186.  392,  499,  674. 
Acceptance  of  dues  and  assessments.  558,  674. 
Failure  of  Insurer  to  send  notices  as  per  custom,  674, 
Use  of  Intoxicating  liquor,  674. 
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Estoppel,  wklver,  etc.  (Continued). 

Knowledge  of  habits  of  Insured,  GTE. 
False  statementB  as  to  aee  tn  application,  57G. 
Estoppel  br  acts  of  Insurer,  576. 
Demand,  acceptance  or  retention  of  premiums,    lOS,   351,    GOO,   550, 
558,  666,  574. 
Notes.  361. 
Bj  agent,  352. 

With  knowledge  of  habits  and  occupation  of  Insured,  352. 
By  offer  ol  a  loan,  352. 
B;  future  asBeessment,  352. 
Incomplete  relnatatement,  352. 
What  necessarr  to  show  walrer  of  forfeiture,  S£3. 
Estoppel  or  waiver  as  to  defects  or  objections,  656.     See  Notice  and 
Proof  of  LoBa. 
Waiver  o(  good   health  requirement,  556. 
Waiver  of  payment  of  first  premium,  557. 
Who   map   not   waive,   56S. 
.  Authority  to  waive  BUBpenslon,  576. 
What  will  not  operate  as  a  waiver,  56S. 
Consent  to  asBlgnment  of  policy,  109,  363. 
Requiring,  accepting  or  retaining  proofs  of  toss,  110. 
Participation  In  adjustment  of  loss,  111,  481  (16),  ST4    (3). 
InstructlooB,  613. 
Evidence. 

Admissibility  of,  see  actions. 
Insufflciency  of,  619. 
Excess  insurance,  E(C). 
Exceptions  in  policy,  501. 

Excuses  for  non-payment  of  premium,  91,  340,  572. 
Executory  agreements  to  Insure.  22. 
Exemption  of  proceeds,  512,  595. 
Expenditures,  670    (4,  G). 
Expenses,  261    (note). 
Exposure  to  danger,  504. 

Express  waiver,  103,  104,  348,  349,  481   (14),  499. 
Expulsion  of  member,  G6G,  607. 
Effect  of,   567,   G78. 
Of  lodge,  667. 
Extension  of  premium,  106   (621,  622),  338,  388. 
Extent  of  loss  and  lUbttlty  of  insurer,  113,  356,  505,  691. 
Policy  a  liquidated  demand,  113. 
Particular  Injuries  specified  in  policy,  G07. 
Limitation  of  liability  by  provisions  of  policy,  G08. 
Classflcatlon  ot  risk,  508. 

Provisions  making  insured  a  co-Insurer,  116,  116. 
Continuous  and  permanent  disability,  507. 
Total  lOBH — what  constitutes,  113. 

Effect  of  statute,  114. 
Total  disability.   505. 
Value  of  property  destroyed,  116. 

P^audulent  valuation  of  goods,  117. 
Valued  policies,  117. 
Value  of  a  paid-np  policy,  591. 
Amount  of  Interest  of  the  insured,  118. 
Effect  of  other  Insurance,  119. 
Loss  of  rent  and  profits,  121. 
Amount  payable  on  death,  356,  591. 
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Extent  of  lou  and  liability  of  Insurer  (Continued). 
Deductions  and  olIaetB,  8G6, 
Expenditures,  670   (4,  5). 
Nature  and  extent  ot  liability  of  surety,  656  (3),  66S  (26). 

Building  bonds,  656   (4), 
Damages  incurred  or  paid,  iS2    (23). 
Externa],  violent  and  accidental  means  of  death,  503. 
External  and  visible  signs  of  injury,  G03. 
Extra  hazardous,  31  (149  to  ISl). 

Failure  to  aesert  forfeiture,  108,  360,  500. 
Fail  of  building.  74  (406  to  407). 

False  answers,  303,  317  (214),  320   (226),  348,  3S»,  499.  576. 
Guilty  of  misdemeanor,  656. 

Representations  of  agent,  102,  302,  303,  319.  348,  499. 
Swearing.  123,  590. 
Family  history,  329. 

Federal  court,  removal  to,  201   (notes  1.  3). 
Fee  simple  title  as  condition  precedent,  49  (267),  63  (273).  56. 
Fees,  filing,  206   (notes). 
Felony,  conviction  of,  668. 

Fidelity,  guaranty  and  surety  companies.  Index,  64S,  661,  663,  666. 
Statutory  law,  646. 
What  companies  must  make  deposit,   648    (notes),   661    (notes).   653 

(notes). 
May  become  Buretles  on  what  bonds,  648  (note  9),  661  (note  2). 
Filing  fees,  206  (notes). 

Financial  condition  of  insured,  379.  38S   (6a7a). 
Fire  insurance,  index,  vli. 
Case  law,'l. 
Statutory  law,  196. 
Fire-proof  safe,  76  to  82. 
Foreclosure  of  mortgages.  97   (662). 

Foreign  insurance  companies.     See  Insurance  Companies  and  Control  and 
Regulation  in  general. 
Damages  for  failure  to  pay,  368. 
Forteltare  of  policy  for  breach  of  promissory  warranty,  covenant  or  con- 
dlUon  pKced^t,  60,  280   (13),  304,  332.  496,  667. 
SUtutory  provlsionB,  60,  335. 
CovenantB  or  provisions  of  policy,  60,  353. 
Under  obligation  of  order,  667. 
Temporary  breach  of  a  policy,  61. 
Breach  ot  teclinlcal  or  immaterial  provisions,  61. 
-  Proceedings  to  give  effect  to  forfeiture,  61,  332,  496.  677. 
Parties  affected  by  forfeiture  of  policy,  61. 
Rights  or  creditors  after  breach  by  insured.  61, 
Violation  of  terms  or  conditions  ol  contract,  668.  i 

Conviction  of  a  felony,   6I=S. 
Use  of  narcotics  or  Intoxicants.  668. 
Sale  of  intoxtcanta.  56S. 
Matters  relating  to  property  or  Interest  Insured,  62. 
Change  in  use  ot  building.  62. 
Change  in  occupancy  of  building.  62. 
Change  In  value  of  goods  insured.  63. 
Building  becoming  vacant.  S3. 
Keeping  or  use  of  prohibited  articles,  65. 
Inciimbrances,  66. 
Change  of  title  or  interest,  67. 
Is  general. 
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Focfeltore  at  policy,  etc.  (Continued). 

Ab  between  partners,  6S. 

MortKag^s  and  rights  of  mortgagees,  69. 

Wliat  constltutea  a  change  In  title,  69. 

Fraudulent  aselgnmeat,  71. 

Construction  of  a  cotton  contract,  71. 

Miacellaneoua,  72. 
Special  causea  increasing  risk,  73. 
Precautions  against  loss,  74,  674   (2). 

(a)     As  regarda  marine  insurance.  7G. 
Keeping  books,  papers  and  safe,  15. 

In  general,  76. 

The  Iron-safe  clause  a  warranty,  76. 

Substantial  compliance  necessary,  77. 

Meaning  of  "flre-proof  safe,"  "last  Inventory."  etc.,  77, 

Certain  statutory  provisions  do  not  aflect,  78. 

Books  not  In  safe  at  time  of  Are,  7S. 

Loss  of  some  of  the  books,  79. 

Substantial  compliance  with  Iron-safe  clause,  80. 

Insufficient  compliance  with  iron-sate  clause,  82. 
Additional  insurance,  86,  497. 

Consent  of  agent  to  additional  insurance,  89. 
Assignment  of  policy,  89,  333. 

Rights  of  assignee,  89. 

Assignment  as  collateral  security.  89. 

Restrictions  on  assignment  In  general,  90. 

Invalid  or  Inoperative  assignment,  90. 
Non-payment  of  premiums;  91,  333,  367,  668. 

Default  as  ground  of  forfeiture  In  general,  91,  334,  496,  570. 
Notice  of  time  for  payment,  336,  669. 

Neceaalty  for,  337, 
Wbat  Is  sufficient  notice,  669. 
Extension  of  time  of  payment,  91,  834,  338,  497. 

By  agent  or  broker,   339. 
Excuses  for  non-payment,  91,  340,  67Z. 
Custom  of  secretary  to  collect,  572. 
Agreement  of  clerk  to  pay  dues,  E73. 
Custom  of  paying  dues  and  not  suspending  at  once,  67S. 
Insanity  of  member,  673. 
Suspension  of  local  camp,  573. 
Sufficiency  of  payment  to  prevent  forfeiture,  339,  670. 

To  agent  or  broker,  340. 
Rights  of  insured  after  default  or  after  suspension,  341,  56T. 
Paid-up  policy  or  value,  343. 
Insurance  for  limited  term  or  amount,  343. 
Reinstatement,  341,  497,  576,  578. 

Payment  of  arrears  as  a  preliminary,  579. 

Certificate  of  health  as  B  preliminary,  580. 

After  death,  34  2. 
Effect  of  expulsion  or  suspension,  567,  678. 

'  Of  lodge,  567. 
Tote  of  association  required  after,  670. 
Where  forfeiture  Is  prohibited  during  sickness,  671. 
Funeral  benefits  not  forfeited  when,  571. 
As  to  enforcing  suapenaton,  108,  350,  500,  576. 
Estoppel  or  waiver  affecting  right  of  forfeiture,  186,  353,  392,  4B9, 

674. 
Damages  for  failure  to  reinstate,  678. 
Remedies  for  relief  against  forfeiture,  343.  |  n    GoOqIc 
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Forfeiture,  burden  of  showing,  6QI, 

Failure  to  assert,  108,  350,  500. 
Forgery  of  signatures,  613. 
Form  of  poller,  as  to  approval  of,  A20  (notes  1,  2,  3,  4). 

To  be  filed,  297. 

RequialteH,   23,   300. 
Fraternal  benefit  Insurance,  Index,   (528)    1. 

Case  law,  529. 

Statutory  law,  487,  529,  621,  642  (note). 

Companies,  see  Insurance  Companies,  601. 
Fraud,  see  avoidance  of  policy  for  misrepresentation,  etc.,  46,  61    (261), 
62   (271).  93    (538),  103,  174    (1114),   188.  553.  561. 

In  making  proofs  of  loss,  123,  590. 

Of  agents,  291.  292.  317   (214). 
Fraudulent  representations,  320  (226  to  230),  321  (235  to  237). 

To  employes  as  to  accident  insurance,  482   (27). 

Measure  of  damages,  482   (27). 
Fraudulent  Insurance,  274. 
Fraudulent  valuation  of  goods,  117. 

Assignment.  71. 
Fund,  policyholders',  268   (note). 

Local,  S. 

Special,  540. 

Garnishment,  134   (815  to  825),  148   (913),  G12,  595. 

Gasoline  on  premises,  65.  74,   (403),  107   (628). 

General  agents,  24    (101),  290. 

General  provisions,  211,  485. 

Gift  of  policy,  313  (195). 

Gifts  covered,  32    (158). 

Oolng  concern,  what  Is,  10  (A),  541  (49). 

Orace  allowed  in  policy,  409   (note). 

Gross  premiums  receipt  tax,  213   (not 

guaranteed  dividend  policies.  408  (no 

Fund  certificates.  423    (note). 
Guaranty  Insurance.  Index,  656. 

Statutory  law,  646. 

Habits  ot  insured,  331.  352.  377  (664).  496,  568,  576,  608. 

Hazard,  73   (H). 

Hazard,  Increased,  31  (149  to  151).  178,  183. 

Health  and  Accident  Insurance,  Index.  (182)  1. 

Case  law,  483. 

Statutory  law,  399  to  482. 
Health,  good.  329,  378.  392.  495.  553,  605.  612,  615. 

Certificate  of.  580. 
Homestead,  proceeds  ot  Insurance  on,  54  (282),  122  (722),  138,  134. 
House  not  a  homestead,  134. 

Implied  waiver,  105,  349,  481   (14,  15). 

Incontestability.  353. 

Incorporation  of  companies.     See  Insurance  Companies. 

Increased  hazard.  30   (134),  31   (149),  75   (411).  178,  18S. 

Incumbrance,  56,  66,  96   (557),  101,  164.  178,  182. 

Mixed  personalty  and  realty,   57. 

Record  of  as  notice,  58   (300). 
Indemnity  contracts.  30   (137),  46   (226a),  97  (658a).  269   (note). 

Insurance  (or  cities,  480   (6). 

Bonds.  657  (6). 
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Indictment  lor  arson  or  willful  burning,  274. 

Indisputable  policies,  301. 

Industrial  accident  Insurance,  Index,  479. 

Ststutory  law,  461. 
Initiation,  Injuries  during.  539    (37). 
InJuncUon,  S62    (ISS   to  161),  564   (168). 
Inquiry,  not  duty  of  Insurer  to  make  when,  56. 
Injury  of  Insured  and  cause  thereof,  3S5,  521. 

Intentional,  504. 
Injuries  speciSed  tn  policy,  607. 
Injury  to  or  death  of  animals,  677   (12). 
Insanity,  317    (215),  356.  673. 
InsolTeucy,  12,  312,  541. 
Inspection  of  person  or  property  of  insured,  95    (5f5),  106   (617),  126 

(746),  510. 
Instructions.     See  Actions. 
baiinible  IntMest,  20,  363,  581. 

What  constitutes  interest  in  human  life  or  property,  20,  294,  5S0. 
Insurance  without  interest,  296,  363,  372   (530),  581. 
Wagering  policies,  296. 

Assignment  of  policy  to  person  without  interest,  296. 
Insnronce  companies,  8,  2T6,  4S3,  530. 
What  are,  276. 

Incorporation,  organization  and  eilstenee  (stock  companies),  231  (notes 
1,  2,  3,  4),  276,  277,  280,  281,  483,  484,  672  (2).  676  (notes 
1.  2). 
Same  (mutual  companies),  8,  486,  531,  676   (4). 
Laws  applicable,  9. 

'foreign  companies  may  be  admitted,  when,  9. 
Law  does  net  apply  to  what  companies,  9. 

Case  law,  10. 
Nature  and  status  in  general — law  does  not  app>y  to  certain  com- 
panlea.   1 0 . 
Case  law,  10. 
By-iaws,   10,   260    (notes   1   to   6). 
Notice  of,  487. 

Must  show  what,  487. 
Conatltutlona   and   by-laws,   487,    627    (note). 
Members,  right  to  vote,  etc.,  10. 

Uablllty  of,  11, 
Special  funds,  12. 
Insolvency  and  dissolution,  12. 
Proceedings  to  enforce  dissolution,  12. 
Assets  and  receivers,  12, 
Statutory  regulation  of  foreign  companies,  278,   485,   4S7. 
As  to  what  constitutes  doing  business,  278. 
Application  of  local  laws,  2TS. 

Shall  file  power  of  attorney,  27';,  436  (note  1),  485. 
Issuance  of  license,  278,  436    (note  3),  627   (note). 
Investment  In  Texas  securities,   277,  430   (note  1),  486. 
Local  funds  and  securities,  27S  (10). 

Held  to  accept  provlalona  of  Title  71,  "General  Provisions,"  485. 
Regulation  of  local  agents,  279, 
Actions,  279,  676  (1). 
Provisions  applying  to  all  companies,  487. 
Companies  shall  not  discriminate,  48S. 
Shall  not  misrepresent  policies,  488. 
No  level  premium  policies  to  be  Issued,  488, 


eoovGoO»^lc 


INDEX  TO  CASE  LAW 

i  catapKolea  (Continued). 

Contract  tor  stock  eubscrlptlonB,  282,  670  (2). 

RecoMng  notes  for,  400  (notes  1,  2),  4D3  (note),  670  (2). 

CaplUl  and  Btach,  201  (notes  2,  4),  2S2,  400  (notes  1,  2),  670  (1), 
676    (3). 

Llabilltr  atter  consolidation  of  companies,  283. 
Fraternal  benefit  companies. 

Nature  and  statue  In  general,  630. 

Organization,  statutory  regulations,  531,  630  (note). 

Admission  of  foreign  fraternal  societies,  statutory  regulations,  6S2^ 
625  (note),  627   (note),  633    (note). 

Power  of  attorney  and  service  of  process,  statutory  regulations,  G3S. 

Place  of  meeting!  of  domestic  society,   location  of  principal   office,. 
statutory  regulations,  532.  622  (note). 

No  personal  liability  of  officers  and  members,  statutory  regulatlonsF 
532. 

Waiver  of  prOTlslons  of  laws,  separate  Jurisdiction,  statutory  regula- 
tions, G32. 

Authority  or  license  to  do  business,  533,  622    (note),  62S    (note),. 
627  (note),  642  (note).  643   (note). 

Constitutions  and  by-laws,  633,  627  (note). 

Membership,  qualifications  for  membership,,  G3E. 

(A)  Statutory  provisions,  G3G. 

(a)      Whole  family  protection  for  members,  635. 

(B)  Case  law,  536. 

Powers  and  liabilities  of  association  In  Qeneral,  63S. 

Superior,  subordinate  and  affiliated  bodies,  539,  622  (note). 

Special  funds,  statutory  provisions,  540. 

Reinsurance,  what  is  a  contributing  member  in  good  standing,  641. 

Insolvency  and  dissolution,  when  an  association  is  not  insolvent,  641. 

Reorganization,  rights  of  members,  642. 

Consolidation,  statutory  provisions,  542. 

(A)  Estoppel  to  deny  liability  of  members,  642. 

(B)  Rights  of  members  where  consolidation  had  failed,  642. 

(C)  Attempt   to   enforce  rights  through  receiver  after  consoli- 
dation had  failed,  643. 

Investments,  bond  for,  62S  (note). 
Intentional  injuries,  504. 
Interest,  Insurable,  see  Insurance  Interest. 
Interest  insured,  60,  61,  62,  62,  119. 
Interest  or  title  of  Insured,  163. 
Interest  on  premium  note,  21S   (note  6). 

On  amount  of  loss,  139,  364,  4S2    (26),   613. 

On  premiums  recovered  or  refunded.  312. 
Interpl^der,  600. 
Intoxicating  liquor,  use  of,  361  (400),  56S,  574. 

Sale  of,  568. 
Inventories,  61   (257),  106  (619),  122  (719),  150   (922),  165,  179. 
Investments,  406  (notes  1,  2,  3.  4),  406  (notes  1,  2,  3),  427  (note). 

Bond  for,  628  (note). 
',     In  Texas  securities,  277,  430  (note  1),  485. 
Invoices.     See  Iron  sale  clause,  95  (547). 
Iron-safe  clause,  24  (97).  32  (155.  157),  76  to  82,  179,  191. 
Issuance  and  delivery  of  policy  without  objection,  106,  GOO. 
Issues,  proof  and  variance.     See  actions. 

Joinder  of  causes  of  action,  144,  372,  516. 
Judgment,  189.  206   (note).  312,  395,  527.  618,  620. 
Jurisdiction,  143,  516. 
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JI1I7-     See  AcUo&fl,  619. 
Keeping  of  prohibited  articles,  6G. 

Books,  papen  and  safe,  75.  ' 

Killed,  EQeanlng,  4ft8   (39,  39a). 
Knowledge. 

Of  contente  of  policy  and  laws,  26,  644. 

Or  notice  of  factB.     See  Estoppel,  Waiver,  etc. 
Law  goTernlng  contracts,  21,  32,  27S,  297,  305,  4S9,  491. 
Leasehold  interests,  53. 
Level  premium  policies,  297,  488. 
Liability  of  officers  and  members,  II  (A).  632,  642. 

Of  agenta,  3,  7  (K),  14,  372  (632). 

ProTlelons  of  policy  as  to,  364. 

For  personal  Injury.  481  (17,  18.  19,  20,  22).  670  (3). 

Denial  of.  126,  368,  482  (2E),  611. 

Release  from.  366,  392,  696.  670   (6). 

Extent  of,  194.  641,  659  (S9). 
License  to  do  business.  4.  278,  436  (note  3),  633,  622  (note),  625  (note), 
627   (note).  64S   (note),  643   (note). 

Fees  and  taxes,  4. 
Lien,  62,  67,  6S. 
Life  Insurance,  Index.  (276)  1. 

Case  law,  276. 

Statutory  law.  399, 
Limit  to  extent  ot  Insnrance,  6,  234  (notes  1,  2). 
Limitation,  146.  373,  61B.  697.    See  actions,  666. 

Of  liability  by  policy.  508. 
Liquidation,  438  (note). 
Lire  stock  Insurance  companies,  index.  675. 

Statutory  law,  675. 

Notes  on,  676. 

Requirements,  676  (notes  1,  2). 
Loans  on  policies,  306,  349  (391  to  393),  352,  442  (note). 

Loan  value  of,  306. 
Local  la'ws,  278. 

Lodges,  superior  and  subordinate,  539. 
Losses  to, be  paid  promptly.  513. 

Reduction  of.  by  insurance,  514. 
Loss  of  rent  and  profits,  119  (704),  121. 
Loss  of  money  and  securities  in  transportation,  index,  674. 

Statutory  law,  671. 
Loss  or  damage  to  property  and  cause  thereof,  166. 
Loss,  precautions  against,  74,  76,  674  (2). 
Magistrate,  certificate  ot,  123. 
Mandamus,  278    (C). 

Married  woman's  property.  Insurance  on,  69  (369). 
Marine  Insurance.  47,  76.  106  (624),  111,  112,  139   (854). 
Materiality,  1.     See  Avoidance  of  Policy  for   Misrepresentation,  etc. 
Marital  Interests.  64. 

Meeting  of  society,  487  (2),  532,  577  (244),  622  (note). 
Measure  of  damages.  128  (768).  318  ,  563,  567. 
Members,  10,  11,  632,  536,  542,  643.  607. 
Misconduct  of  ofltcers  or  employee.  657  (5). 
Misrepresentations.     See  Avoidance  of  policy  for,  323,  510.  611. 

Ot  policies,  488. 
Misstatements  of  examiner,  606. 

Of  applicant,  803. 

In  notice  and  proof.  611. 
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Mistake,  25   (104,  106,  10?},  27   (116.   117.  119,   120,  122),  103. 
HodlficAtlon.  2S,  303. 
Moral  hazard,  73   (H). 

Mortgase,  69,  97   (569,  560),  119   (703),  136. 

Irlortgagee,  rights  ot,  39    (202),  40   (20S),  41    (209),  42    (2IS),  67,  SS 
(305),  69,  70   (371),  122   (723).  135.  140   (869),  145   (890). 
Mortuarr  fund,  564   (172,  173),  586   (291). 
Mutual  aid  aBBOclatlons,  529. 
Mutual  aBsessment  pollclee  regulated,  4S9. 
Mutual  asBeBBment  accident  compantsB. 

By-lawB  providing  for  policy  reserves,   447    (note). 

Division  of  aesessmentB.  450   (note). 
Mutual  assesement  liability  accident  Insurance,  445  (note). 
Mutual  benefit  associations,  531  (7).     See  Fraternal  Benefit  aasocIaUosB. 
Mutual  companies  In  general.     See  Insurance  Companies. 
Mutual  casualty  company  not  legal,  661   (note  1). 
Mutual  relief  association,  530   (6),  596  (342). 

Name  of  occupant  omitted,  124  (738). 

Beneficiary  inserted,  598  (353). 
Names,  Blmllarlty  of,  400  (note). 
Narcotics,  use  of,  568. 
New  trial.  619. 

Notes  for  premiums,  3S,  92   (534),  106    (621,  622,  625),  218  (note  6), 
29S   (116).  301,  302,  308,  309,  310.  311   (17S.  ISl,  182),  312 
(1S4,   1S5),  333,  334,  349,  351. 
Accepted  by  agents.  291,  299  (115a),  3SS,  670  (2). 
Interest  on,  218  (note  6). 
For  Block,  2S2,  670  (2). 
Notice  ftitd  proot  of  loss,  121,  170,  357,  509,  590. 
Necessity  of  proofs  of  loss,  122,  357,  590. 
Effect  of  requirements  of  policy,  121. 
Sufficiency,  35S,  510. 

Effect  of  statements  and  ot  proofs  In  general,  358. 
Misrepresentations  not  to  constitute  defense,  510. 
MlBstatementH -In  notice  and  proof,  511. 
Ftaud  or  false  swearing,  123,  590. 
Persons  who  may  make  proofs  of  loss,  122. 

Persons  to  whom  notice  or  proof  may  be  made,  122,  509,  677  (13). 
Time  for  notice  and  proof.  122,  482  (24),  609,  590,  677  (14). 
Inspection  of  person  of  Insured  after  injury  or  death,  510. 
Necessity  of  certificate  of  magistrate,  123. 

Estoppel  or  waiver  as  to  notices  and  proofs  or  detects  and  objectiona, 
124,  368,  511,  556. 
Powers  of  officers  or  agents.  125. 
Implied  waiver  in  general,  125. 
Denial  of  liability,  126,  358.  4S2  (26).  511. 
Failure  to  object  or  to  state  ground  of  objection,  127. 
Adjustment  of  loss  and  negotiations  for  settlement,  127. 
Estoppel  of  Insurer  to  deny  authority  ot  Its  agent  after  adjustment 

ot  loss,  512. 
Requiring,  accepting  or  retaining  proofs  ot  loss,  110. 
Question  for  the  Jury,  179. 
Instructions,  187. 
Notice, 

To  cancel,  41. 
To  agient,  17.  20. 
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Notice  (Contlnaed). 

To  Insured  ot  premium  due,  297  (a),  33B,  EL,69,  574, 
Neceaalty  for,  337, 

01  by-laws,  487. 
Novation  of  ageitcy  contract,  15. 

Occupation  of  buitdlog,  50, 

Change  in,  62. 

Of  Insured,  330,  362. 

Risks  of,  503. 
Occupation  tax  on  agents,  229    (note). 

Office  buildings,  406  (notes  1,  2,  3),  414  (note  1).  415  (note  1). 
Officers  Interested  In  loans  or  leases.  406  (notes  1,  2),  107  (notes  3,  6), 

May  sell  stock,  407  (note  4), 

Liability  of,  532. 
Offsets  and  deductions,  356. 
Oral  contracts,  23,  300. 

Walvyr,  103. 
Organisation  of  Insurance  companies.     See  Insurance  Companies. 
Other  Insurance.     See  Additional  Insurance. 
Orer  valuation  of  goods,  51    (261),  88  (614). 
Ownership,  66,  lOp,  174,  182,  185,  190. 

Paid-up  policies,  what  not  necessary,  410  (note  1),  343. 

Value  of,  591. 
Papers  accompanying  policy,  23. 
Papers,  keeping,  75  to  82. 
Parties,   40    (204),  148,  374,  597.     ■ 

To  contract,  492. 
Partner,  Insurable  interest,  294,  372    (531). 

Premium  on  policy,  360   (450). 
Partnership  property.  27   (116),  55,  66   (295),  68  (381),  69  (368),  107 
(S30),   145    (889),   148    (911). 
Change  in  title  of,  between  partners,  26   (106,  109),  68. 
Payment.     See  premiums,  dues  and  assessments. 

PsfmeDt  or  discharge,  f:ontribiitlon  and  snbrogatlon,  138,  364,  512,  596. 
Election  to  rebuild  or  replace  property,  13S. 
Insurance  on  goods  during  transportation,  142.  • 

In  possession  of  warehouseman,  142. 
Mode  and  sufficiency  of  payment,  365. 
Time  of  payment,  612. 
Losses  shall  be  paid  promptly,  613. 
Interest  on  amount  of  loss,  138.  364,  482   (26),  613. 
Release  or  discharge  from  liability,  366,  392,   596,  670   (6). 
Damages  for  refusal  of  payment,  365,  695,  674   (7),  678  (15). 
Statutory  regulations,   365. 
Change  in  law,  366. 
As  to  constitutionality  ol  law,  366. 
As  to  its  construction  and  operation,  368. 
Application  to  foreign  companies,  368. 
Application  to  assesament  companies,   368. 
Necessity  for  demand  as  a  condition  precedent.  368. 

Offer  of  settlement  no  bar.  369. 
Oood  faith  on  part  of  Insurer  with  no  desire  to  evade  payment.  369. 
Insurer  liable  for  payment  though  policy  has  been  surrendered,  370. 
Computation  of  penalty,  370. 
Amount  of  attorney's  fees,  370. 
Reduction  of  loss  by  insurance,  514. 
Recovery  of  payment.  139,  366. 
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PajmeDt  vr  dlacharse,  contribution  and  BobroinUion  (Continued). 

Subrogation  of  Insurer,  139,  614. 
On  payment  of  loaa,  139,  670  (7). 
Under  assignment  of  rights  of  Insured)  141. 
Pay  roll.  480  (12.  13). 
Penalty  for  failure  to  pay.     See  payment  or  discharge,  contribution,  etc 

Computation  of.  370. 
Petition.     See  actions. 

Performance  of  iwarranty.     See  forfeiture  of  policy  for  breach  of.  etc, 
and   avoidance  of  policy  for  misrepresentation,  etc. 

Also,   673    (17). 
Personal  property. 

Breach  of  warranty  as  to.  43- 
Person  insured,  matters  relating  to,  323. 
Physician,  consultation  of,  329. 

Fraud  of,  653. 
Pleading.     See  actions,  607. 
Policy.    See  Contract  in  General,  161,  619. 

Certainty  as  to,  612. 

Delivery.  392.  602.  See  delivery. 

EfFect  of  provisions  in  appraisal  and  arbitration.  128. 

Fee  in  excess,  217  (note  8). 

Forfeiture  of,     Soe  forfeiture  of  Policy  lor  Breach  of  Promiaaory  War- 
ranty, 280    (13). 

Fraud.  161. 

Guaranteed  dividend  not  prohibited.  408    (note). 

Injuries  speclfled  In.  507. 

Liquidated  demand,  a.  113. 

Limitation  of  liability  in.  608. 

Must  not  be  misre presented,  488. 

Reformation,    190. 

Temporary  breach  of.  61. 

Transfer  of.  161. 

Void,  measure  of  damages  on.  567. 

Violation  of  terms  of,  568. 

Weight  and  sufficiency  of  evidence,  173. 
Power  of  attorney.  277.  435  (note  1).  485,  532. 
Powers  of  agents.     See  Agents  and  Brokers. 

Association,  538. 

As  to  notice  and  proof  of  lose,  125. 

Respecting  waiver,  93. 
Precautions  against  loss,  74,  75,  674   (2). 
Premlumfl,  dues  and  asseMments,  37,  306,  492,  564. 

Insurance  commission  law  does  not  apply  to  certain  companies,  38. 

Companies  shall  not  discriminate,  306. 

Nor  accept  rebates,  307,  492. 

Amount  of  premium,  37,  307,  480   (11.  12). 

Payment  of  premium,  24,  38,  191,  302,  307,  383,  387,  388.  492.  560, 
603.   609,   610,   613. 

Waiver  of  payment,   557. 

Must  furnish  analysis  of  rate,  37. 

As  to  collection  of  premium.  37.  550, 

Premium  noteB,  38.  218  (note  6).  308,  310.     See  notes. 

How  paid.  307. 

Actions  for  premiums,  309,   480    (13). 

Subrogation  of  agent,  308. 

Time  of  payment,  612. 

E^ztenslon  of  payment.  91,  334,  338,  339.  388,  497. 
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t  (Cotninued). 
VolUQtftrr  payment  of  premium,  G6T. 
Non-payment,  91,  333,  367,  S68. 
E^cuflfis  for  non-payment,  91,  340,  S72. 
Validity  of  aeaes'aments,  664. 
Special  asBeasmenta,  625   (Note). 
Unequal  asaeBsmenta  BomettmeB  permissible,  564. 
node  and  aufflclency  of  payment,  339,  340,  365,  565.  570. 

Where  camp  is  Buspended  and  member  is  entitled  to  benefits,  666, 
673. 

By  officer  of  camp,  340,  665. 
Where  canatltutton  provides  for  rerattng,  564. 
Re-rating  wltfaoiit  authority,  666. 
Exchange  of  certificates,   666. 
Meaaure  of  damages  on  void  policy,  567. 
Aa  to  when  receipt  may  be  given,  566. 
Effect  of  payment — estoppel.  568,  565,  674. 
Demand,  acceptance  or  retention  of  premiums.     See  estoppel,  valver 

Refunding  or  recovery  of  premiums  or  assessments  paid,  43,  139,  310, 
365,  565. 

After  void  expulsion  of  member,  666. 

After  premium  note  has  been  negotiated,  310. 

Because  of  iQaolvency,  312. 

Credits,  566. 

Limitations,  666. 

Judgment  and  interest,  312. 
Repayment  of  unearned  premium,  41. 
Presumption  and  burden  of  proof.    See  Actions. 
Prima  facie  caae,  379. 
ProhlMted  articles,  keeping  of,  65. 
Proceeds.  -   See  right  to  proceeds. 

Process,  14S.  149,  280  (12),  371,  375,  616,  632,  598. 
Promissory  warranty.     See  Forfeiture  of  Policy  for  Breach  of. 
Proof.     See  actions — Issues  Proof  and  Variance, 
Proofs  ot  loss.     See  Notice  and  Proofs  of  Loss. 
Property  included,  32,  33,  162. 

Insured,  50,  62. 
Proximate  cause  of  injury  or  death,  505. 

Questions  for  the  court,  177. 
For  the  Jury.  See  Actions. 
Copy  of  to  accompany  policy,  301,  489. 

Rate.  24  (102). 

Analysis  of,  37. 
Ratification,  26. 

Of  acts  of  agent,  17,  292. 
Rebates.  307   492. 
Rebuild,  election  to,  138. 
Receipt,  when  It  may  be  given,  566. 
Receivers.   12,  543.   657,    (15). 
'  Recovery  of  premiums,  43,  139,  310,  366,  666. 
Reduction  of  loas  by  Insurance,  614. 
Reformation.    26.   190,  303.   490. 
Refunding  of  premiums.  43.  139.  310,  366,  565. 
Refusal  to  pay  claim,  521. 
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Relnatatement,  341,  342,  362,  544.    See  Fortelture  of  Policy  tor  Bremch  of 
Promtsaory  WarrautT,  etc. 
Clause  not  necessary,  410    (Note). 
Question  for  Jury,   612. 
Damages  for  failure  of,  678. 
Betnsartuice,  193,  236,  398,  641   (notes  1,  2),  407   (note),  415   (noU  S). 
641,  686  (Note). 
Combination  of  companies  to  reinsure,  6S9   (Note  1). 
Statutorr  regulations,  183. 
Directors,  by  board  of,  438    (Note). 
Construction  and  operation  of  contract,  669   (29). 
Extent  of  liability  of  reinsurer,  194.  641,  659,  (29). 
KfiowledgB  of  agent,   194. 

Action  on  contract  of  reinsurance,   859    (30). 
In  co-operative  lite  Insurance  companies,  43S    (Note). 
Remedies. 

For  wrongful  cancellation,  317,  494,  662. 
For  relief  against  forfeiture,  343. 
Rent  and  profits,  loss  of,  121. 
Reorganization,  542. 

Repayment  of  premium,  41,  43.     See  Premiums,  Dues  and  AaseBsments. 
Removal  to  Federal  court,  201   (Note  1,  3). 
Renewal,   2S,   4S0,    (9),  669.   595,   677,   (6). 

Premiums,  287. 
Repeal  of  laws,  216    (note),  228   (note  1),  673    (note). 
Report  of  death,   607. 
Replace,  election  to,   138. 
nepresentations.    See  Avoidance  of  Policy  for  Ulsrepresentation,  etc 

Of  agent,    606. 
Represeatatlves  of  insured,  rights  of,  171.  386.  592. 
Re-rating,  564,  566. 

Reclasion.     See  Cancellation,  Abandonment,  etc.,  of  Policy. 
Reserve  of  title  and  guaranty  company,  198  (note). 
Reserve  liability  of  companies.  202   (note).  ' 

Deposit,  415  (note.l),  418  (note  1.  2).  430  (note  1). 
Res  Gestae,  607. 
Resort  to  courts,  596. 
Residence,  330. 
Restraining  cancellation,  662. 
Revocation  of  permit,  205   (note). 

Of  agent's  authority,  294. 
Rider,  as  to  vaccination,  411   (note  2). 
Rights  of  parties  after  Judgment,  132. 
Ri^t  to  ppoceode,   133,   171,   359.   385,   512,   580. 

Policy  payable  to  owner  of  property  or  Interest  Insured,   133. 

To  Insured,  his  representatives  or  estate,   359. 
Designation  of  beneficiary,  3S0,  512,  584. 

Rights  of  persons  designated,  171,  360.  385,  585,  591, 

Transfer  by  gilt.  313   (196). 

Vested  Interest  of  beneficiary,  192,  194,  313,  360,  586,  586. 

Revocation,    584. 

Invalid  or  InefFective  designation,  685. 

Failure  to  make  designation,  585. 

Change  of  beneficiary,  361,  612. 

Mode  of  changing,  587. 

By  will,  5SS. 
Death  of  beneficiary,  361. 
Before  Insured,  688. 
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Blsht  to  Proceed*  (Contiaued). 
SlmultaneouB  death,  5S9. 
Insurable  interest  of  beneficiary,  580. 

Wbere  beneficiary  has  no  Insurable  Interest,  363. 
Recovery  of  dues  paid  by  beneficiary  having  no  Insnrable  Interest. 
£81. 
Persons  vbo  may  be  beneflcarles,  171,  386,  581,  625    (note). 

ProtflslooB  of  charter  or  by-laws,  E82,  627   (note). 
Policy  for  benefit  of  mortgagee,  136. 

Of  persons  laterest  In  property  Insured,   137. 
For  benefit  of  creditors,  36S. 
Renewal  of,  696. 
Proceeds. 

As  community  property,  363,  692. 

After  divorce,  364. 
Of  Insurance  on  homestead,  133. 
On  a  house  not  a  homestead,  134. 
On  a  warehouse,  136. 
On  tools  of  a  trade,  136. 
Rlgbts  of  representatlres  of  Insured,  171,  386,  692. 

Of  one  who  pays  dues  without  being  designated  as  beneficiary,  EftS. 
Of  representatives  of  beneficiary,  693. 
Of  creditors.  361,  693. 
Where  certificate  is  aaslsned,  594. 
Assignment. 

Of  claim  for  loss,  137,  594. 
Assignee  of  policy  before  loss,  363,  594. 
Proceeds  exempt  and  not  attachable,  512,  595. 
Risks  and  catMes  of  loaa.  111,  364,  601,  689. 
Risk  and  exceptions  in  policy  in  general,  601. 
Provisions  of  policy  as  to  liability,  354. 
Marine  risks  in  general.  111. 
PerlU  of  the  sea,  112. 

Contingency  on  which  benefits  or  policies  become  payable,  5S9. 
Violation  of  law,  590. 
Suicide,  356,  589. 

Effect  of  Insanity,  356. 
Time  when  liability  for  begins,  366. 
Liability  incurred  for  personal  injury  or  loss  of  life,  481   (17,  18,  19, 

20,  22),  670   (3). 
What  constitutes  as  accident,  603. 
External,  violent  and  accidental  means  of  death.  503. 
Ext«rnal  and  visible  signs  of  Injury,  603. 
Voluntary  or  unnecessary  exposure  to  danger,  504. 
Intentional  Injuries,  604. 
Wrongful  acts  of  Insured,  481    (21), 
Risks  of  occupation.  503. 
Injury  to  or  death  or  animals.  677  (IS). 
Proximate  cause  of  Injury  or  death,  606. 
Theft.  674   (4.  5.  6). 

Default  or  other  misconduct  of  officer  or  employe,  657  (5). 
Indemnity  bonds,  657  (6). 
Robbery,  Insurance,  Index,  674. 

SUtutory  law.  671. 
Risks. 

Classification  of,  508. 
Special  causes  increasing,  73. 
Special  circumstances  affecting,  59. 
fia— Ins. 
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Rules  and  by-laws.     See  By-laws. 

iDstructloDS,  61S. 
Rules  of  construction.     See  Contract  In  General. 

Sftfe,  keeping  mi  Iron,  75  to  82. 

Securities  deposlled  instead  of  bond,  231   (note). 

As  reserve  414  (notes  1,  2),  415  (note  2),  418  (notes  1,  2). 
Service.  372    (52S). 

Settlement  between  parties.     See  Adjustment  of  Loss,  191,  358. 
Severable  contract,  36. 
Slip  attached  to  policy,  32,  306. 
Sickness,  forfeiture  prohibited  during,  671. 
Special  agents,  290. 

Funds,  12. 
Special  clrcumstanceB  affecting  risks,  59. 
Special  causes  Increasing  risk,  73. 
Statutory  law.     See  complete  index  of. 

Provlalons.     See  Control  and  Regulation  la  General. 
Stocks,  201  (notes  2,  4).  282,  400   (notes  1,  2),  407   (note  6),  670    <1), 

676    (3). 
Sale   of.   27S    (4),   2S2.   290    (71),   394,    400    (notes   1.   2).   403    (notes), 

670,  879. 
Subrogation.     See  Payment  or  Discharge,  Contribution,  etc.,   9S    (564), 

140    {858a).  308. 
Supreme  governing  body,  538,  622  (note). 

Meetings  of.  622   (note). 
Survivorship  contracts.  217  (notes  4,  E). 
Subsequent  provlBions  or  amendments,  544,  645. 

Surrender.     See  Cancellation,  Surrender,  etc.,  of  Poller. 
1),  601,  607. 
Surety  companies.  Index,  656. 

Statutory  law,  646. 

Liability  of,  656  (3),  668  (26). 

Surrender.     See  cancellation,  surrender,  etc.  of  pollcj. 
Survivorship.  379,  602. 
SuBpenston,  673. 

Rights  after,  341.  567. 

Effect  of,  667,   578. 

Of  lodge,  567. 

Vote  of  association  required  after,  570. 

Enforcing.  108,  360.  500,  676. 

Taxation,  213   (note),  214   (note),  255  (1,  2).  411   (note),  430  (note  S), 
435   (note  3). 

Occupation  tax  on  agents,  229   (note). 
Temporary  breach,  60  (320). 

Tender,  41   (212).  146   (892),  339   (334),  365   (488),  497   (37a).  620. 
Theft,  674    (4,  5,  6). 

Time  essence  of  contract,  when,  332  (295). 
Title  or  interest  of  Insured,  51,  52.  56,  67  to  72. 

Change  In.     See  Forfeiture  of  Policy  for  Breach  of.  etc. 
Title  guaranty  insurance,  207   (note),  209   (note),  661   (notes  2,  3). 
Tontine  dividend,  366   (487). 
Tools  of  trade,  insurance  on,  135. 
Tornado  insurance.   28    (125a),   164    (1036a). 
Total  dlBabfllty,  605,  612.  - 

Loss.  113,  114,  146   (895).  186,  191. 
Trade  talk  of  agents,  292. 
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Transfer  of  property.  67  to  72. 

Waiver  of,  1S6. 
Transportation,  Insurance  on  goods  during,  142. 
Trust.     See  anti-trust  law. 

Defined,  2. 

■  Ultra  vires  contract,  25  (108),  37  (191),  146  (894),  638  (33). 
Unearned  premium,  repayment  of,  41, 
Uniform  policy,  411  (note  3). 
Use  of  buUdtns,  60. 

Cbange  In,  62. 
Use  of  prohibited  articles,  66. 

Vacancy,  16   (D),  63,  186. 
Valuation  of  property,  168. 

Fraudulent,  117. 
Value  of  property,  63,  116,  185,  191. 

Of  a  life  policy,  663. 
Valued  policies,  35,  117. 

Variance.     See  Actions,  Issues,  Proof  and  Variance. 
Vendor's  Hen,  E2  (B),  59  (308). 
Vendor's  Rights,  56. 
Vendee  In  contract  tor  sale,  56. 
Venue.  148,  372.  373,  516,  597. 
'  Verdict  of  flndlngs,  189,  395,  627,  617,  678    (18). 
Vested  Interest  of  beneOclary.     See  Right  to  Proceeds,  813  (192,  194). 
Violation  of  law,  590.  601,  608,  612,  614. 
Violent  means  of  death,  603. 
Voidable  contract,  26  (114). 

Voluntary  or  unnecessary  exposure  to  danger,  504. 
Voluntary  Insurance  association,  636  (25),  538  (34,  35). 
Vote  of  association  after  suspension,  570. 

Wagering  policies.  295. 

Waiver    See  Batoppel.  Waiver  on  Agreement,  etc.,  379. 

Warehouse.  Insurance  on  goods  in.  U9  (702),  136,  142. 

Warranties     See  Avoidance  of  Policy  for  Misrepresentation,  etc,  76. 

Breach  of,  before  delivery  of  policy.  663. 
Watchman,  74  (I). 
Watch  clock,  74   (I). 

Whole  family  protection  to  members,  636. 
Willful  burning.  274. 

Will,  effect  of,  359,  361   (465).  660  (149),  661. 
Workmen's  compensation  insurance.  Index.  479. 

Statutory  law,  461. 
Wrongful  act  of  Insured,  481  (21). 
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(Figures  Refer  to  Pages.) 


jlcddent  InBnranceH— 
Agenta,  220  to  227. 
Qeneral  provl^loiiB,  211  to  219. 

Life,  bealth  and  accident  Insurance  company  (Home),  899  to  422. 
Lire,  health  and  accident  Insurance  company  (Foreign),  422  to  486. 
Mutual  asseBsment  accident  Insurance  companj'  (Home),  445  to  461. 
Affidavits,  445. 

Amendments  to  charter,  401,  423,  446. 
Annual  statement,  403,  422,  425,  448. 
AsBessment,  44t>. 
Beneficial?,  450. 
Business,  what  constitutes,  446. 
By-law,  423.  447. 

Capital  stock,  400,  401,  419,  421,  42S. 
Certificate  of  authority,  402,  403,  404. 
Certificate  of  membership,  449. 

Charter,  207,  208,  400,  401,  421,  423,  445,  446,  449,  460. 
Deposits,  413,  424. 
Defined,  399. 

Directors.  401,  406,  423,  445,  447. 
Dividends,  422. 
Examination,  402,  447. 
Fees,  401,  446. 

Fire,  marine  or  Inlapd  Insurance,  413. 
Foreign,  422,  423. 

Fraternal  beceflt  societies.  622,  641. 
Incorporation,  400,  401.  423,  446,  660. 
Industrial  accident  board,  451  to  478. 
Industrial  Insurance,  421. 
Inquiries  must  answer,  205. 
Investments  and  loans,  208,  209,  219,  4S5. 
Liabilities  on  policies,  412,  413,  460. 
Losses,  when  payable,  412,  413. 
Officers.  423. 
Policy  forms,  420. 
Real  estate  holdings,  406. 
Reinsurance.  407. 

Reserve,  197.  • 

Reserve  fund,  449. 
Service  of  process,  412. 

Stockholders,  209,  210,  401,  402,  404,  407. 
Suits  on  policies,  412. 
Taxation,  212  to  214,  412,  418. 
Terms  defined,  399. 
Workmen's  compensation,  451. 
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Action — 

Anti-trust  law,  691,  693,  69G. 

Attorney  Qenwal,  803,  262,  430,  432,  443,  460,  «89,  666.  666,  691, 

693,  69G. 
Citizens,  dty,  town  or  Tillage,  250. 
Civic  organization,  260.  • 
Cause  of,  shall  survive,  464  (Sec.  16). 
Commissioner,  404.  • 

Company,  250,  4S2. 
County  or  district  attorney,  691,  693. 
Fraternal  beneQt  societies,  639. 
Policyholders,  404. 
State  Fire  Marshal,  260. 
Stockholders,  404. 
Surety  company  bonds,  663. 

Administrator — 

Fidelity,  guaranty  and  surety  companies  may  act  aa,  648, 

Admlaaion  Fee* — 

Mutual  accident  companies,  446. 

Advertising' — 

Mutual  aid  association,  642. 
State  Treasurer's  receipt,  413,  433. 
Sales  or  stock,  681. 

AlBdaTit — 

Agents'  for  exceselve  insurance,  234   (4). 

Corporators,  401,  446.  661. 

False.  425. 

Fraternal  benefit  societies,  628. 

Mutual  accident  company's  corporators,   446. 

Reinsurance,  234   (e). 

Resident  agents,  as  to,  223. 


Affidavit  as  to  resident  agents,  223. 

Antl-truBt  law,  693,  694,  696. 

Application  for  license,  22G,  2S9,  443,  643. 

Attorneys  exempt  from  agency  laws,  220. 

Blue  sky  law,  under.  679,  6S2,  6S3,  GS4,  6S6,  686. 

Cause  to  revoke  license,  how  ascertained,  226,  264. 

Certificate  of  authority,  220,  221,  226,  272,  404,  443,  643. 

Commissioner  or  clerk  cannot  be,  196. 

Commissions  paid  to  licensed  agents  only,  223. 

Common  carriers,  properly  exempt  from  resident  agent  law,  223. 

Company  only,  shall  be  agent  of,  224. 

Contract  with  company,  443. 

Co-operative  life  insurance  company,  443. 

Corporation  cannot  be  agent,  226. 

Defined,  220,  654. 

Designation  of  officer  to  employ,  226. 

Dividing  commissions  with  unlicensed  persons,  223. 

Embezzlement,  227. 

Bxamination  of,  203. 


Excess  insurance  in  unauthorized  companies,  234. 
Fidelity,  guaranty  and  surety  companies,  223,  664;  ' 
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Agento— Contlnu  ed. 

S^re,- marine,  fidelity  &nd  casualty  companleB,  220  to  224,  246,  2B2, 

264. 
Fraudulent  insurance,  224,  227. 
Fraternal  benefit  societies,  643. 
General  agents'  occupation  tax,  227. 
Liable  to  policyholder,  220. 
Ucenee,  220,  221,  225.  226,  404,  443.  671. 
Life  companies,  108,  220,  226,  227,  419,  432. 
LUt  of.  683. 

Misdemeanor,  216.  221,  226.  227,  643,  686. 
Uiarepreaentation  of  policy.  218,  222. 

Mutual  burglary,  robbny  and  transportation  loss  companies,  6T1. 
Non-resident,  223,  224. 
Officer  designated  to  employ,  225. 
Penalties,  220  to  227. 

Policyholder,  when  personally  liable  to.  222. 
Rebates  and  discriminations,  216,  262,  253. 
Reciprocal  Indemnity  contracts,  269. 
Requisition  for  license,  222,  225.  648. 

Resident  agents,  all  policies  must  be  issued  through,  223,  224. 
Revocation  of  license,  224,  225.  226,  643. 
Securities  transferred,  204. 
Stock  company  cannot  be  agent,  226. 
Taxes,  subject  to  payment  of,  222,  227. 
Unlicensed,  220,  221.  223. 
Withdrawn  companlra,  432. 


Pldelity.  guaranty  and  surety  companies,  64C. 

Fire  and  nurine  Insurance  law,  Chapter  8,  Title  71,  228. 

Gross  premium  tax  law,  212. 

Fraternal  benefit  societies  (articles  of  incorporation),  631. 

Fraternal  benefit  socleUes  (oonstltuUon),  628,  631.  634. 

Surety  companies.  Chapter  13,  Title  71,  646  to  649. 


To  Governor  by  Commissioner,  199. 

To  Insurance  Commissioners,  copy  of.  199. 

To  Legislature,  205. 

^imiml  StatemeDt^ 

Arrangement  in  tabular  form  for  report,  206. 

Assessment  companies,  434. 

Casualty  companies,    664,    666. 

County  mutual,   2S4. 

CommisH loner's  report,  205. 

Co-operative  life  companies,  442. 

Fee  for  filing,   206,   269,   268,   403,   435,   442,   448,   668. 

Filed  when.  422, 

Fire  and  marine  companies,  239. 

Fidelity,  guaranty  and  surety  companies,  649. 

Foreign  companies,  422.  632. 

Form,  Commissioner  may  change,  200,  403,  G36,  S64. 

Fraternal  benefit  societies.  632.  635. 

Gross  premiums  collected.  212,  664. 
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AbbdI  Statement— Continued. 

Inveatments  In  Tezu  securities,  420. 

Life,  healtb  and  accident  companies,  403,  422,  4ZS. 

Local  mutual  aid  aocletlea,  642. 

Mutual  accident  companies,  448. 

Mutual   burglary,   robbery  and  transportation   loss  companlee,    671, 

673. 
Mutual  fire,  storm,  lightning  and  hail  companies,  2G9. 
Mutual  hall  companies,  268. 
Premium  receipts,  429. 
Printers'  mutual  companies,  273. 
Reciprocal  Indemnity,  attorney  of,  271. 
Taxes,  212,  429.  430,  431. 

Anti-Rebate  Laws — 

Fire  Companies,  252,  263. 

Life,  Health  and  Accident  Companies,  216. 

Antt-Tnut  Law — 

Actions,  have  precedence,  693. 

Agents'  actions,  693,  694,  69E. 

Attorney  Oeneral,  691,  693,  695. 

Boycott,  690. 

Business,  to  abstain  from  engaging  or  continuing  in,  68S. 

Combinattona  of  persooB,  Arms  or  corporations,  688,  690. 

Competition,  to  prevent  or  lessen,  6SS,  690.  694. 

ConsoUdBtlon  of  stock,  bonds,  franchises  or  properties,  690' 

Conspiracy  In  reatrant  of  trade,  690,  693,  694. 

Contract  or  agreement  void,  692. 

County  or  district  attorney,  690,  695. 

Defaulting  corporation,  successor  to,  691. 

Definitions,  688,  690. 

Fees  of  county  and  district  attorney,  691,  695. 

Felony,  694,  69E. 

Foreign  corporations,  690. 

Forfeiture  of  charter  and  franchise,  690,  691. 

Injunction,  691. 

Investigation  of  violations  of  law,  693. 

Justice  of  the  peace,  693, 

Management  or  control,  two  or  more  corporations  under  same,  69Q. 

Monopoly,  690,  693,  694. 

Outside  this  State,  trusts  formed,  694. 

Penalties,  690,  691,  692. 

Prices,  to  Qz,  maintain  or  control,  6S8. 

Prohibited,  trusts,  monopolies  and  conspiracies,  690. 

Quo  warranto  proceedings,  691. 

Rebates,  694. 

Restrictions  of  trade,  688,  690. 

Trusts,   6SS.   690,   693,   694. 

Venue,  691,  696. 

Witnesses,  sworn  and  subject  to  contempt,  693. 

AppAA^— 

Industrial  Accident  Board,  467    (Sec.   S). 
Texas  Employers'  Insurance  Association,  471. 
Fraternal  benefit  societies.  640. 

AppUcatlon  for  Policy^ 

Agent  cannot  change,  226.  ,-.  . 

Defense,  account  of  misrepresentation,  214.  215.  216,  218.LjiOOQIC 
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Application  for  Poller— Continued. 

Fraternal  benefit  societies,  626,  6ZS. 

Fraudulent  mlsrepreaentstlon,  216. 

Mar  l^e  made  part  ot  policy,  216. 

Mlsrepreeentatlon,  214.  21G,  216,  218. 

Mutual  accident  companies,  445. 

Mutual  fire,  lightning,  hall  and  atorm  companies,  267,  269. 

Notice  of  misrepresentation,  215,  216. 

Photographic  or  printed  copy,  216. 

Part  of  contract,  216. 

Reciprocal  contracts,  269. 

^idlc&tion— 

Charter,  m.utual  hall  company,  266. 

For  receiver.  Domestic  Fraternal  Societies,  639. 

Insurance  on  mutual  plan,  266,  265,  446.- 

Reclprocal  ludeionlty  contracts,  272, 

Shall   contain,    257,   265. 


Appointment — 

Commissioner,  196. 
\       Commissioner  as  attorney  for  service,  426,  434,  631,  633,  64&. 
Industrial  Accident  Board,  members  of,  466. 
State  Fire  Insurance  Commission,  members  of,  240. 

Appropriation — 

State  Fire  Insurance  Commission,  240. 

Arson  and  WUIfu)  Burning- 
Burning  personal  property  Insured,  274. 
Owner  may  destroy  eicept  when,  274. 
Case  law,  274. 
Fraudulent  Insurance,  274. 

Assessment  Life  or  Natoral  Pi-emlnm  Company,  4S4,  4SB< 

Assessment  Life  or  Casualty  Companies — 
Annual  statement,  434. 
AsbbIb  necessary,   434. 
Certificate  of  compliance,  434. 
Certificate  of  payment  In  full,  434. 
Charter,  must  file  certified  copy,  434. 
Commissioner  appointed  attorney  for  service,  434. 
Constitution  and  by-laws,  certified  copy,  434. 
Exempt  from  certain  laws,  218. 
Fees,   436. 

Fraternal  benefit  societies  exempt.  436. 
Uoensfld,  434. 
prerequisites  to  being  licensed,  434. 


Fraternal  benefit  societies,  626,  6SS.  635. 

Mutual  accident  companies.  446,  449,  450. 

Mutual  burglary,  robbery  or  transportation  loss  companies,  672. 

Mutual  fire,  lightning,  hall  and  storm  companies,  257,  269,  261. 
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AasewaoentA-^ontlnued . 

Mutual  hall  companies,  265,  £66. 
Natural  premium  compBoiee,  434. 
Texas  Emplofera'   Insurance  Afisoclatlon,    472    (SecB.    13,    14),   473 

(Sec.  15). 

AsBeto  and  LUblUUca — 

Assesament  companies,  434.  . 

CaauBlty  companleB,   664. 
Co-operative  life  companiee,  442. 
Fidelity,  guaranty  and  surety  companies,  649. 
Ptre  and  marine  insurance  companies,  232. 
Life,  health  and  accident  insurance  companies,  403,  422. 
Mutual    flre,   llghtninK,   hail   and   storm   Insurance   companlea,    25B, 
262. 


Fidelity,  guaranty  and  surety  companies,  may  a 


Of  companies  not  permitted  to  do  business  until,  211. 

Definition  of  "association,"  476  (Bee.  1). 

Corporate  powers  of,  shall  not  expire,  475   (Sec.  22). 


mpeoBation  law,  no  defense,  4G2  (Sec.  1). 


CompenGBtlons  exempt  from,  453   (Sec.  3). 

Deposits,  exempt  from,  447. 

Fraternal  benefit  society  benefit,  exempt,  634. 

AUomey  foF  Bervice — . 

AsBeesment  companies,  434. 

Bine  sky  law,  6S5. 

Fidelity,  guaranty  and  surety  companies,  649,  053. 

Fraternal  benefit  societies,  632,  633. 

Life  companies,  425. 

Mutual   burglary,  robbery  and   transportation  loss  companies,   673. 

Reciprocal  exchange,  270. 

Attorney  Gennwl— 

Anti-trust  laws,    691,   693,   695. 

Approving  charter,  207,  401,  436,  445,  446,  661. 

Approve  reinsurance  contract  under  flre  Insurance  company's  bond, 

231. 
Certificate  of  authority  revoked,  252,  253. 
Co-operative  life  Insurance  com.pBnles,  436,  443. 
Fraternal  benefit  societies,  639. 
Opinions  of,  200. 
Receiver,  shall  ask  for,  665. 
Reports  to,   199,   258. 

Suits  Died,  203,  212,  262,  430,  431.  443,  639,  665,  666,  693. 
Taxes.  430,   431. 

Mutual  accident  companies,  445,  446,  451. 
Mutual  bail  companies,  inspection  of  records,  267,  26S. 
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AntOmoblle  Insunuic^— 

Fire  companies,  2S8. 
Cssualtr  companies,  660. 

Average  V/eeUj  Wages — 

Definition,  476   (Sec.  1). 

Paid  to  Injured  employe,  465    (Sec.   18). 


Deflnltton,  399. 

Fraternal  benefit  Bociet7<  636,  634. 
Mutual  accident  companr,  450. 
Workmen's  compensation  act,  456,  464. 


Fraternal  benefit  society,  6S2,  626,  634,  637. 

Mutual  accident  companies,  449. 

Mutual  fire,  llKhtnlng,  hall  and  storm  companies,  269. 


Blue  Sky  Law — 

Advertising  literature,   681. 

Address  of  promoters  or  corporation  officers,   680. 

Agents  or  corporation,  679,  682,  6S3,  686,  686.  ' 

Appeal  Irom  refusal  to  Issue  permit,  683. 

Attorney  for  aerTloe,  685. 

Banks  and  trust  companies  exempt,  6S6. 

Bond,   682,   683. 

Books  of  corporation,  684. 

Cancellation  of  permit,  683,  684. 

Capital  stock,  amount  of,  680,  684. 

Caption  of  act,  679. 

Change  of  price  of  stock,  680. 

Charter,  copy  filed,  680. 

CommlBBlons,  679,  680,  682,  684, 

Commissioner  of  Insurance  and  Banking,  680,  681, 

685,   686,   687. 
Corporations  subject  to  this  act,  679. 
Cumulative,  this  act's,  686, 
Definitions  of  commissioner  and  secretary,  687. 
Deposit  of  collections  on  sales,  684. 
Deposit  of  fees,  686. 
Domicile  of  corporation,  6S0. 
Emergency  clause.  6S7. 
Examinations,  686. 

Exemption  for  certain  corporations,  6S6. 
.  Expenses.  Incident  to  sale  of  slock,  679,  680,  6S2. 
Expert  employed,  681. 
Extension  of  time  for  sale,  686. 
Failure  to  organize,  6S6. 
Filing  of  document,  6S0,  681,  6S3. 
Filing  fee,  680. 

Form  of  contracts,  stocks  or  deeds,  680. 
Foreign  companies,  6S0,  684,  686. 
Future  sale  of  stock.  682. 
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La  8k7  lAw-^^ontlnued. 
Inepectlon  of  booke,  684. 

Insurance  companies,  Section  9  of  act  does  not  applr,  684. 
Interest  ol  salesman  tn  sale,  682. 
Increase  of  stock,  679,  680. 
List  of  names  of  offlcers,  agents,  etc,  683. 
Loan  companies,  684. 
Location  of  corporation,  680. 
Mining,  oil  or  gaa  corporation,  679,  681. 
Misdemeanor,  685. 
Mlarepreaentatlon,  683. 

Money  for  sale  of  stock  deposited  In  bank,  684. 
Name  of  corporation,  680. 
New  bond,  683. 

Offlcers  of  corporation,  6S0,  681,  683,  fiS4,  6S6. 
Organizer,  6S4. 
Organization  tee,  679. 
Penalties,  6S6. 

Permit,  681,  682,  683.  684,  685. 
Power  of  attorney,  685. 
Price  of  stock,  680,  S82. 

Promoter,  680,  681,  682,  683,  684,   6SG,  636. 
Promotion  fee,  679,  G80,  682,  684. 
Railroad  companies  exempt,   6SS. 
Sale  of  stock,  679,  680,  6S4,   686. 

Secretary  of  State,  680,  681,  682,  683,  684,  685)  686,  687. 
Service  of  legal  process,  68S. 
Statements  to  be  flled,  6B0,  6S1. 
Stock,  already  sold,  SS2. 
Stock  brokers  exempt,  686. 
Stock,  unsold,  6S2. 
Stock,  considered  paid  for  when,  682. 
Snbscriber  must  be  refunded,  when,  686. 
Subscription  list  contracts,  682. 
Suit  to  reinstate  permit,  684. 
Suit  upon  bond.  BS3. 
TowDslte  corporation.  679,  680,  681. 
Value  of  property  must  be  given,  681. 


DlTldends  of  life  companies,  211.  216,   407.  4S2. 


Approval  of,  646. 

Blue  sky  law,  6SS,  6S3. 

Cancellation  by  surety  companies.  666. 

Chief  clerk,  1S5. 

Commissioner.  195. 

Co-operative  life  companies,  officers,  437. 

Deposit  in  lieu  of.  231. 

Excess,  insurance  broker.  235. 

Federal  farm  loan   bonds,    219.' 

Ildettty,  guaranty  and  surety  comp&nies  ma;  make.  646,  649,  662. 

Fidelity,  guaranty  and  surety  companies  may  withdraw,  253,  655. 

Foreign  fire  company,  230,  S31,  232. 

Fraternal  beneBclary  assodatlona,    627.   628. 

Offlcers  of  company,  269.  266,  273.  437. 

Printers'  mutual  company.   273. 

Securities  withdrawn,  in  Ilea  of,  652. 
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Bond*— C  ontlnued. 

State  and  county  officials,   646,   649. 

Suit  on,  653. 

Unauthorized  surety  company,  made  by,  666. 

Withdrawal  from,  653,  665. 

BnrgUpy,  Robbery  and  lYaUBportatlon  Loss  Hntnal  Companies,  S72,  27S.- 

Bnrglary  and  Theft  Insurance  Companies— 
AgenU,   220   to   227. 
Application,    671. 

Certificate  ot  authority,  mutual  companies,  671. 
Organization.  860,  671. 
Resident  agents,  223,  224. 

Business  of  Insanu>c»— 

Companies  cannot  transact  both  fire  and  lite,  413. 
Co-operative  lite  Insurance  companies,  437,  440. 
Life  Insurance  companies,  220. 
Mutual  aBflessment  accident  companies,  446. 
Mutual  burglary  and  robbery  companies,  672. 
Must  be  transacted  through  asents,  223. 

By-IiMWH 

Adoptions.  401,  437,  471   (Sec.  8). 

Assessment  companies,  434,  649. 

Casualty  companies,  661,  663. 

Co-operative  life  companies,  437. 

Foreign  companies,  423. 

Fraternal  benefit  societiee,  621,  626,  626,  627,  628,  631,  683.  634, 

635. 
Home  companies,  210. 

Mutual  accident  companies,  446,  447,  449,  460. 
Mutual  fire,  storm,  lightning  and  hall  companies,  257,  259. 
Mutual  ball  companies,  266. 
Texas  llmpioyers'  Insurance  Association,  471  (^ec.  2). 

'Capital  Stock — 

Annual  statement,  232,  664. 

Bona  fide  property  of  company,  208,  402. 

Blue  sky  law,  679  to  687. 

Casualty  companies,  207,  208,  661,  662,  666,  669, 

CHange  and  reinvest,  209. 

Consists  of  %hat,  208. 

Deposits,   413,   418,   433. 

Fidelity  and  surety  companies,  218,  646,  649. 

Foreign  companies,  423. 

Home  company,  all  kinds,  207,  208,  209. 

Impairment,  198,  229,  230,  419. 

IncresEed  or  reduced,  229,  401,  419,  640.  666,  669. 

Industrial  companies,  421.  , 

Investments  of,  208,  209,  219,  404,  662. 

I.tabIIlty  companies,  218,  662. 

Lite,  health  and  accident  companies,  400,  402,  419,  423. 

Live  stock  companies,  675. 

Mutual  accident  companies  have  none,  445,  446,  447. 

New,  230. 

Paid  up,  200,  208,  400,  402,  423. 

Shares,  208,  400,  402.  (^m.-xnin 
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OMptfon  to  Act^— 

Blue  Bkj  law,  679. 

Casualty  Insurance,  660. 

Co-Insurance  clause,  237. 

Fire  and  marine  Insurance  companies,  328,  236. 

Fraternal  benefit  socletleB,  621. 

Fidelity,  guaranty  and  surety  companies,  646. 

Mutual  flre,  hall,  lightning  and  storm  companies,  256. 

Mutual  hall  Insuranice  campanlee,  S6S. 

Occupation  taxes  of  Insurance  companleB,   212. 

Reciprocal  Indemnity  contracta,  269. 

State  Fire  Insurance  CommiBsion.  238. 

Technical  provisions  in  policy,  236. 

Workmen's  compensation  act,  4Eil. 

Regulation  of  sale  of  stock,  679. 

Caanalty  Insiiraaice  ConweLiiles,  660  to  669. 

Affidavit  of  corporators,  661. 

Agents,  220  to  227. 

Annual  statement,  664,  665. 

By-laws,  661,  663. 

Capital  stock,  207,  20S  ,209,  661,  662,  666,  660. 

Caption  of  statute,  660. 

Certificate  of  authority,  208,  662,  666,  668. 

Cliarter,  207,  208,  661. 

Corporate  powers,  663. 

Corporators,  number  of,  660. 

Cumulative  statute,  669. 

Deposits,  662,  665,  666. 

Directors.  209,  210.  661,  662,  663,  666. 

DiTldendB,  666. 

Emergency  clause,  669. 

Examination,  208,  665. 

Fees,  66S. 

Forfeit  for  doing  business  without  license,  666. 

Fraternal  benefit  society,  622. 

Inquiries,  must  answer,  255. 

Investment  and  loans,  209.  219,  662.  667. 

Laws  applicable  to  fire  and  life  companies  govern,  218. 

Name,  207,  253. 

Offlcers,  662,  663. 

Organiiatlon,  207,  218,  660. 

Penalty  suits,  666. 

Purposes  for  which  Incorporated,  660. 

Real  estate  holdings,  S%1,  668. 

Reserre  on  employers'  liability  business,  resident  agents,  220,  673. 

Service  of  process,  668. 

Statute  applied  only  to  companies  under  It,  668. 

Taxation,  212  to  214. 

Stock  subscription  boolta,  662. 

Venue  for  penalty  suits,  666. 

OeitUled  Copies  of  Papers — 

Charter,  257,  428. 

Commissioner  ahatl  furnish,  196,  199.  205,  206,  404. 

Evidence,  received  as.  204. 

Fees  for,  206.  401,  446,  448,  661. 
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Cwtlflcato  of  Authority — 

Agents,  S20.  226.  226,  263,  404,  443.  643. 

AsBeBBinent  companies,  434. 

Blue  Bky  Irw,  631,  682. 

Burglary,  robbery  aad  lose  In  transportation,  mutual  compantea,  671. 

Casualty  companies,  1&8,  200,  206,  208,  662,  666,  668. 

Certified  copy  for  agent,  404. 

Co-operative  life  companies,  436,  437,  442. 

Excess  Insurance  broker,  234. 

Expiration,  200,  402,  403,  421,  432.  442,  443,  626. 

Fees,  206,   403,   442,   448,   631,   632,   668. 

Fidelity,  guaranty  and  surety  companies,  662.  664,  665. 

Fire  companies,  198.  200,  206.  203.  267,  271. 

Foreign  companies,  conditions  precedent,  421,  626. 

Fraternal  benefit  societies,  628,  631.  632. 

Home  companies,  20S. 

Issued,  200,  208,  271,  272,  273,  402,  403,  421,  626,  626,  668. 

Life,  health  and  accident  companies,  198,  200.  203,  206,  226,  403, 

403,  421.  426.  427.  431.  432. 
'     Mutual  accident  companies,  446,  447. 

Mutual  fire,  storm  and  lightning  companies,  printers'  mutual  com- 

pantes,  257,  268,   262,  263,  265,  273. 
Publication  of,  211. 
Reciprocal  indemnity  contracts,  272. 
'    Renewals,  403,  413,  421. 

RevocaUon,  198.  200,  203.  205,  225.  226.  235,  262,  263,  268.  261, 

263,  270,  419,  422,  432,  440,  447.  636,  640,  664,  666,  665. 
Surrender  by  fidelity,  guaranty  and  surety  companies,  662. 
Suspension,   198,  203,  268,   263. 
Taxes  must  be  paid  before  Issuance,  213. 
Void,  413. 

Oertiacate— 

Compliance,  434.  632. 

Fraternal  benefit  society,  626. 

Preliminary,  to  solicit  members,  257,  266.  436.  437.  628. 

Taxes,  213,  430.  431. 

Certiacats  of  Deposit^ 

Fidelity,  guaranty  and  surety  companies,  649. 

Foreign  companies,   424,   649. 

Life  companies,  registration  of  policies,  416. 

Gertlflcate  of  Hetnbershlp — 

Mutual  assessment  accident  company.  449. 

Certificate  of  Payment  In  Pull^ 
Assessment  companies,  434. 

Cwtlflcate  of  Re-Insurance— 
Casualty  companies.  234. 
Fire-companies,  234. 
Marine  companies.  234. 

Certificate  of  Stock — 

Issue  of  new  after  Impairment.  229,  230. 
Return  of,  after  Impairment,  229. 
Mutual  accident  company  has  none,  447. 
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AmendmenU,  401,  423,  626,  628,  631. 

AsseaBDient  companies,  434,  44^,  446.  448,  461. 

Attorney  General,  submitted  to.  207,  401,  446,  446,  6,61. 

CfiBUBlty  companieB,  207,  208,  661. 

Go-operative  life  compantea,  436. 

Fee  tor  flllae.  206,  401,  446.  640,  661. 

Fidelity,  guaranty  and  surety  companies,  646,  649. 

Filing,  196,  207,  2G7,  401,  628.  631,  632,  661. 

Foreign  companiee.  423. 

Forteiture,  262,  422,  448,  690.  691. 

Fraternal  benefit  eocletles,  626.  628,  631,  632. 

Home  companies,  all  kinds,  207,  20S. 

Investment  companies,  642,  643. 

Life,  bealth  and  accident  companies,  400,  401,  423. 

Mutual  accident  companies,  446,  446. 

Mutual  burglary,  robbery  and  transportation  loss  companies.  671. 

Mutual  fire,  lightning,  ball  and  storm  companies,  212,  262. 

Mutual  ball  companies,  265,  266. 

fjbiet  Clerk — 

Appointment,  195. 
Bond,  195. 
Duties,  195. 


Protection  of  children  of  fraternal  beneflt  membere,  623. 


State  Treasurer  to  pay,  when  company  has  defaulted,  654. 
Filing  claims,  time  limited,  467  (4). 


Department,  196. 

Insurance  CommlBsion,  240,  241. 

Industrial  Accident  Board.  466. 

Co-Inannnce  ClMise^ 

Exemption,  as  to,  237. 
Forbidden  in  policies,  237,  249. 


Appointment,  196. 

Bond  and  oath,  195. 

Clertia,  195. 

Inability  to  act,  196. 

Insurance  Commisaloa  Chairman,  240. 

Of  other  States,  199. 

Records  of  State  Treasurer,  access  to. 

Seal,  196. 

Terms  ot  ofDce,  19G. 

Title,  196. 

VacancleB,  196. 
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CominlBBloiier's  Duties,  401  to  484 — 

Action,  ma;  maintatn,  404. 

Annu&l  Btatemeot,  lor,  SOO.  403,  422,  442,  448,  6S4.  66S. 

Apportionment  of  aurplue,  440,  631. 

Blanks,  shall  fomisb.  199. 

Blue  sky  law,  6S1,  6S0,  682,  683,  684,  686,  687. 

Bonde,  shall  approve,  230,  235,  273. 

Books,  access  to  compantee,  203. 

BnslnesB,  shall  suspend,  198,  200. 

Casualty  companies  policies,  6G6. 

Capital,  Impairment,  198,  229,  419,  4S3. 

Certifled  copies  of  records  glren,  196,  199,  20E,  404. 

Certificate  of  authority,  shall  issue,  200,   208,  22S.  257,  SCS,  36B» 

272,  273,  402,  403.  421,  434,  436,  628,  652,  661,  «68. 
Certificate  of  reKiatratlon  of  polldea,  416,  416. 
Certificate  of  re-Insurance,  234. 
Certificate  of  valuation,  197. 
Certificate  revoked,    198,   200,   203,  206,  216.  226,  234.  262,    2ES, 

2SS,    ZG2,   272,    415,   419,   422,  432,  436,  443,  447,  460,    C36, 

640,  654,  655,  665,  683,  684. 
Certify  taxes  to  Treasurer,  218,  430. 

Charters,  ZOO,  207,  208,  400,  401,  43§,  446,  446,  661,  671. 
Deposits,   must  approve,   413,   414,   426,   649. 
Examinations,  IBS,  203,  208.  224,  267,  258,  262,  271,  402,  431,  4S7. 

443,'  447,   639,   665,   686. 
Examiners,  may  appoint,  203,  639,  640,  666. 
Fees,  205,  206,  266,  417,   442,   628,   668. 
Fee  book,  206. 
File  papers,  196. 

FYatemal  benefit  societies,  628,  631. 
Inquiry,  may  make,  205. 

Inauraiice  Commission,  238,  250,  262,  263,  266. 
Laws,  shall  execute,  196. 
License  refused,  211,   626. 
Mutilated  policies,  shall  cancel,  416. 
Mutual  accident  companies,  446,  447. 
Mutual  companies,  shalladmlt,  200,  257,  263,  266. 
Net  value  of  policies,  197,  201. 
Policies,  shall  value,  197.  201.  203,  416,  489. 
Policy  forms,  shall  approve.  420,  440. 
Real  estate,  forced  sale.  668. 
Registration  of  policies,  415,  416. 
Registration  fees,  how  distributed,  417. 
Reports.   199,  206,  429,  430.  431. 
Reinsurance  contracts,  231.  407. 
Reserve  calculation,  197.  198,  201,  203,  211. 
Resident  agent's  law.  224. 

Securities,  shall  keep  record,  416,  417,  418,  419. 
Securities,  transfer  to  Treasurer,  204. 
Service  of  process,  256,  426,  447, 
State  Fire  Insurance  Commission,  member  of,  240. 
Suits,  shall  institute.  198.  203. 
Witness  refusing  to  testify,  200. 
Workmen's  compensation,  468,  472,  473,  474,  477. 

ComplalnlB— 

Insurance  CommlsBlon,  260. 
Rates  of  fire  insurance,  250. 
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Blue  ekr  Uw,  679,   GSO,   682. 
Companies  shall  not  par  to  otD'cerB,  ilS. 
Agent  of  company  prohibited  from  paying,  S2S, 


AcUong  for,  4S3  {Sec.  3),  466.  457,  468. 

Amount  of,  4S6,  4S7,  458. 

Begins  on  eighth  day,  454   (Sec.  6). 

Beneficiaries,  456,  464. 

Death  cases,  466    (Sec.  8). 

Funeral  benefit,  457   (Sec.  9). 

Medical  aid,  medicine  and  hospital  service,   454,  462. 

Minors  or  mentally  Incompetent  Injured  workmen,  463,  464. 

Filing  claim  tor,  time  limited  to,  453. 

Partial  Incapacity,  457   (Sec.  11). 

To  employes  of  sub-contractor,  468   (Sec.  6). 

Total  Incapacity,  457    (Sees.  10,  11a). 

WaWer  of  rights  to,  453,  464. 

Of  all  officers,  shall  be  fixed,  437. 

Ocnaplracf  in  Restraint  of  Trade — 
Defined,  690. 

Peualtlee.  690,  692.  693,  694,  696. 
Prohibited.  690. 

Otwatltatlon  and  Byl*ws — 

AmendmenU.  626,  628,  631,  634. 

Assessment  companieo,  434. 

Fraternal  beneficiary  association,  621,  626,  627,  628,  631,  632,  684, 

636. 
Mutual  accident  companies,  447,  449,  450. 


Oo-Operatlve  Life  Insarance  Company,  430  to  44 

Agents.  443. 
Annual  report,   442, 
Apportion  men  I  of  surplus.  440. 
Bonds  or  ottlcerB,  437. 
Borrow  money.  438.  441. 
Business  confined  to  Texas.  440. 
By-lawa,  437. 
Cash  value  of  policy.  441. 
Certificate  of  authority.  436.  437.  442,  443. 
Charter.  436. 

Contract  between  company  and  agent,  443. 
Death  losses,  43S,  439. 
DebU.  438,  444. 

Default  In  premium  payment,  441. 
Deposits,  414  to  419.  43S. 
Directors,  436,  437.  438.  439,  441. 
Dividends.  439,  440. 
Examinations,  437,  443. 
GS— Ins. 
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Co-Operatlve  Ufe  Insurance  Ck>mpan7,  43a  to  444 — Continued. 
Eipenees,  439. 
Feea,  443. 

Felony,  officer  or  director,  438,  439. 
Funds,  where  deposited.  43S. 
Investmenla   and   loana,   219,   438,  439. 
Loan  OS  policy,   439,  441. 
Medical  examination,  441. 
Name,  436. 

Net  premium  computed,  439. 
Officers,   437,  43S.  439,  441. 
Organization,  436. 
Paid-up  Ineuranca,  441. 
Peualties,  43S,  439,  441. 
Policies,   436,   439,  440,   441. 
Policy,  form  prescribed,  440. 
Policyboldera'  loans,  439,  441. 
Policyholders'  meetings,  437,  443. 
Preliminary  certificate  of  autliorlty,  436. 
Premiums,  439,  440.  441. 
Preliminary  term  Insurance,  440. 
Real  estate  holdings,   438. 
Receiver,  443. 

RegislraUon  of  policies,  414  to  419. 
Reinsurance,  443. 

Reserve,   414,    416,    417,   418.    419,    439,   441,   443,   444. 
Surplus  to  policyholders,  440. 
Surrender  value  of  policies,  441. 
Suspension  of  license.  443. 
Taxation,  444. 
Valuation  of  policies,  439. 
Winding  up  aQalrs  of  company,  443. 

Corporation — 

Agent,  cannot  be,  225. 
Blue  Hky  U-w,   679   to   687. 
Casualty  companies,  665. 
■   Fidelity,  guaranty  and  surety  companies,  646. 
May  be  organized  to  do  one  or  more  kinds  of  Insurance,  21E. 
Mutual  Sre.  lightning,  hail  and  storm  companies,  £G6,  265. 
Printers'  mutual  associations,  273. 
Reciprocal  indemnity  contracts,  may  exchaoEe,  269,  271. 

Corporation  Law^— 

Govern  Insurance  companies,  210,  404. 

Life  companies  doing  life  business  only,  433. 

Corporators- 
Casualty  companies,  6S1.  662. 
Certify  as  to  capital  stock,  208. 
Co-opera(lve  life  companies,  436. 
Life,  liealth  and  accident  companies,  400. 
Mutual  fire,  ligbtnlng  and  hall  companies,  2S6,  257. 
Stockholders'  meetings,  401,  661. 

Credit  Insurance  Companies — 
OrganlKatton,  660. 
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Count]'  OicupftUoii  Tax— 
Prohibited,  213. 

Coiuitf  or  SUte  Ondala — 
Bonds  of,  accepted,  649. 

Debta — 

Co-operative  life  compan7,  438. 

FIdsllt7.  guaranty  and  surety  company,  649. 

Decbuvdon— 

Reciprocal  Indemnity  attorney  Bhall  be  filed,  269. 


Misrepresentation  in  policy  application,  214,  216,  216. 
Technical  proTislons  in  fire  policy,  236,  237. 
Workmen's  compensation  act,  462   (Sec.  1). 

Definitions— 

Agents  of  Insurance  companies,  220,  G64. 

Association,  476  (Sec.  1). 

Averase  weeky  wages,  476    (Sec.  1). 

Beneficiary,  399. 

Company.  399. 

Conspiracy  In  restraint  of  trade,  690. 

Foreign  companies,  399. 

Fraternal  benefit  societies,  621.' 

Gross  premium  receipts,  212. 

Home  office  of  company,  399. 

Home  or  domestic  companies,  399. 

Insured,  399. 

Life,  health  and  accident  companies,  3B9. 

Lodge  system,  621. 

Monopoly,  690. 

Investment  companies,  684. 

Mutual  accident  companies,  446. 

Net  assets,  399. 

Policyholders,  ?8!). 

Profits,  399. 

Representative  form,  of  government,  621. 

Subscriber,  workmen's  compensation.  476   (Sec.  1). 

Texas  sureties,  427. 

Trust,  6SS. 

Deposit*^ 

, Approved  by  Commissioner,  413,  433.  646. 
Blue  sky  law,  under,  684,  686. 
Casualty  companies,  662,  663,  666. 
Commissioner  sball  keep  record,  416. 
Co-operative  life  companies,  419,  438. 
Fidelity,  guaranty  and  surety  companies,  646,  649,  662. 
Fire  companies,  231,  264. 
Foreign  companies,  231,  424,  646. 
Home  companies,  649. 
Increased,  may  be,  417. 
Interest  on.  649,  666. 
Liable  tor  Judgment,  424. 
Life  companies,  reserve,  414,  416,  41T,  418,  419. 
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Depoalto— Con  tinned . 

Life,  bealtb  and  accident  companlea,  capital  stock,  413,  433. 

Hntaal  Ore,  storm,  lightning  and  hail  companlea,  264,  267. 

Not  required,  vhen,  tit. 

Reciprocal,  424. 

Reciprocal  exchange,  269. 

Withdrawal,  264,  417,  652,  666,  6^6. 

Trustee,  with,  649. 


Casaaltjr  companies,  209,  210,  661,  663. 
Choose  officers,  210,  437. 
Commlsaloner  or  clerk  Ineligible,  196. 
Co-operative  life  companies,  437,  438. 
Election  and  term  of  office,  209,  210,  401,  437,  661,  662. 
Foreign  companies,  423,  426. 
Fraternal  beneflt  societies,  628. 
Investments,  loans  and  deposits,  419. 
Keep  records,  210. 
Hake  br-laws.  210,  437,  661. 
Meetings,  210. 

Misrepresentation  of  poUc}',  218, 
Mutual  accident  companies,  445,  446,  447,  449. 
Mutual  are,  lightning,  hall  and  storm  companies,  267. 
Mutual  ball  companies,  266,  26S. 
Number  and  quallflcattona,  209,  401,  628. 
Purchase,  sale  or  loan,  b^  or  to  companies,  406,  419. 
Quorum,  210. 

Resolution  of,  designating  person  to  employ  agents,  226. 
Vacancies,  210. 

Workmen's   compensation.   Employers'   Insurance  Aseoctatlon, 
472,  478. 

IMstribntlon  of  Pimds— 

Fraternal  beneflt  societies,  62S. 

Dtabnrseinent^— 

Life  companies,  40S. 

Dlscrfinlnatlon— 

Fire  companies,  262,  263. 

Life,  health  and  accident  companies,  216. 

Dividends— 

Casualty  companies,  422,  666. 

Co-operative  life  companies,  434,  440. 

Fire  companies,  211. 

Health  companies.  211,  422. 

Life  companies,  211,  218,  407.  422.  439. 

Marine  and  inland  companies,  211. 

Misrepresentation  of,  218. 

Mutual  accident  companies,  447. 

Reciprocal  exchange,  271. 

Surplus  profits,  218,, 243,  422. 

Workmen's  compensation  act,  473   (Sec.  16). 

Mutual  fire,  lightning,  ball  and  storm  companies,  262. 

Mutual  hall  companies,  267. 

Unlawful.  211. 
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Domestic  BerruitB — 

Exempt  from  rworkmen'e  compenaatlon  law,  462  (Sec.  2). 

D«U«a  of  CotnmlBBloner,  196  to  20e. 


Agent  of  compaaj.  £27. 


Blue  sky  law,  687. 

Casualty  compaoles,  669. 

Co-Insurance  law,  23S. 

Fidelity,  guaranty  and  surety  companies,  649. 

Fire  and  marine  companies,  229,  237,  23S. 

Fraternal  beoeQt  societies,  646. 

Insurance  commiaalon,  25G. 

Mutual  are,  lightning,  hall  and  stonn,  364. 

Reciprocal  indemnity  law,  2T3. 

State  Fire  Insurance  Commission,  255. 

Teclinical  provisions  in  policy,  237. 

Workmen's  compenaatlon  act,  47S. 

Mutual  bail  companies,  268. 


Workraen'B  compensation  act,  47B   (Sec.  1). 
Elnq4t»yeiH'  Insurance  AswHdation.  471   to  47K. 

Employes — ■ 

Action  against  employer,  4S3  (Sec.  3). 

Assumed  risk,   462    (Sec.  1). 

Contributory  negligence  sball  not  be  a  defense,  452  (Sec.  1). 

Deceased,  leaves  legal  beneBdarles,  456  Sec.  8a). 

Deceased,  leayes  no  legal  beneflelarles,  457  (Sec.  9). 

Definition,  475  (Sec.  1). 

Death  of  injured,  456  (Sec.  8). 

Fellow  servant,  452  (Sec.  2). 

Injured,  what  compensation  shall  receive,  456,  457,  468. 

Examination  of,  before  board,  466  (Bee.  4). 

Non-subscrtber,  employes  of.  464  (Sec.  4). 

Record  of  injuries,  469   (Sec.  7). 


Employera'  Uablllty-^ 

Reports  as  to  experience,  469  (Sec.  7). 
Reserve  liability  of  company,  472,  473. 

Erldence — ■ 

Fire  Marshal's  act,  246. 

Instruments  and  certified  copies  ot  records,  204. 

Insurance  CommlSBlon  law,  254. 

Mutual  companies,  272. 
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ExMntiMtlons^ 

Agents,  203.  246. 

All  companies,  208.  221. 

Blu6  sky  law,  686. 

CftEualtr  companies.  208,  666.  ' 

Co-operative  life  companies.  437.  443. 

Ezpeuses,  by  whom  paid.  203.  258,  402.  431.  437,  443,  447.  639,  640. 

Fidelity,  guaranty  and  surety  companies,  646. 

Ptre  companies,  208,  665. 

Fraternal  benefit  societies,  628. 

Home  companies,  208,  632,  639,  640. 

Life,  health  and  accident  companies,  203,  402.  431.  437. 

Hedlcal,  shall  make,  441. 

Mutual  accident  companies.  447. 

Mutual  Sre,  hall,  storm  and  lightning  companies.  268.  262. 

Reciprocal  eichangea,  271. 

Reports  made  and  filed,  208. 

Reports  published,  198. 

Resident  agent's  law.  224. 

State  Ftre  Insurance  Commission,  246. 

Mutual  hall  companies,  271. 

When  and  how  made,  203,  208,  402,  431,  666. 

Bkcess  Insunutc^— 

Unauthorized  companies.  In,  236. 


Fidelity,  guaranty  and  surety  companies,  646. 

Exempbtry  Trnmagm 

Workmen's  compensation  law,  464  (Sec.  6). 

Exemption  of  Certain  Societies — 
Blue  sky  law,  686. 
Fraternal  benefit  society  law,  212,  218,  433,  435,  622,  628,  642. 


Blue  sky  law.  Incident  to  stock  sales.  679.  680. 

Co-operative  life  companies,  439. 

Ezamlnatlone,  203,  402,  431,  437,  443. 

Fire  Marshal,  244. 

Fraternal  benefit  societies,  626.  628,  689. 

Insurance  Commission,  213,  240,  241,  266. 

Local  mutual  aid  societies,  641. 

Mutual  accident  companies,  449. 

Mutual  fire,  hall,  storm  and  lightning  companies. 

Mutual  hall  companies,  267,  268. 


Assessment  companies,  436. 

Attorneys  In  anti-trust  suits,  691,  696. 

Blue  sky  law,  680,  686. 

Casualty  companies.  668. 

Certificate,  206,  668. 

Certificate  of  authority,  206,  268.  403.  442,  448,  631,  63S,.e43.  S68. 
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Fee*— Contln  u  ed . 

Certlfled   copy  of  records,   206,  401.   445,  448,  661. 

Co-operative  life  companlea,  442. 

Examinations,  206,  639.  640. 

Excess  Insurance  broker,  23G. 

Pee  book.  206. 

FUlDg  documents.  196,  206,  263,  268,  401,  403,  436,  442,  446,  448, 

646,  661,  668. 
Filing  Bt&tement,  Qdellty,  guaranty  and  surety  company,  646. 
Fraternal  benefit  societies,  631,  632,  643. 
Mutual  accident  companies,  447. 

Mutual  burglary,  robbery  and  transportation  loss  companlea,  673. 
Mutual  flre,  storm,  llgbtning  and  ball  companies,  266,  267,  263. 
Mutual  bail  insurance  companies,  2GG,  268. 
Must  be  paid.  211. 
Printers'  mutual  companies,  273. 
Reciprocal  Indemnity  contracts,  272. 
Registration  of  policies,  417. 
State  Treasurer,  paid  over  to.  206,  417. 
Valuing  policies,  206. 


3  defense.  462   (Sec.  1). 

Agent.  227. 

Anti-trust  laws.   691,   692.   693,   694,   696. 

Co-operative  life  company's  officers  or  directors,  438,  439. 

False)  statement  or  report,  42S. 

Misappropriation  of  funds,  262. 

Mutual  accident  companies.  461. 

Officer's  false  statement,  426. 

Mutual  flre,  llgbtning,  ball  and  storm  companlea,  262. 

Fidelity,  Guaranty  and  Surety  CompMijr— 

Administrator,  executor  or  guardian,  may  act  as,  646. 

Agents,  220  to  227.  649,-664. 

Annual  statement.  649. 

Assets,  649. 

Assignee,  may  act  as,  646. 

Attorney  for  service,  649,  663. 

Bond  In  lieu  of  deposits,  652. 

Bonds,  m&ybe  surety  on,  646.  649. 

Bond  of  State  or  county  official.  646.  649. 

Capital  stock.  207,  20S.  209,  218.  646.  649. 

Cancellation  of  bond,  662,  666. 

Caption  to  act.  646. 

Certificate  of  authority.  20S,  662,  G54,  655. 

Charter,  207,  646,  649. 

Deposits,  646,  649,  662.  664. 

Directors.  209.  210. 

Emergency  clause  to  statute,  649. 

Examination,  208,  646. 

Fee  for  nilng  copy  of  statement,  646. 

Fiduciary  and  depository  business,  may  do,  646. 

Foreign,  646,  649. 
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Fldelit;,  Gnarantf  wul  Secnritr  OompMi]' — Continued. 
Home  compantee,  In  Texas  only,  deposit.  649. 
iDdulrlee,  muet  answer,  206. 
Interest  on  deposits,  649. 
Investments,  208,  209,  219. 
Liabilities,  649. 
Lobs,  failure  to  pay.  654. 
Name.  207. 

Organization,  207.  21S,  646. 

Penalty  for  accepting  bond  made  hy  unlicensed  company,  65(i. 
Penalty  -when  bond  Is  Improperly  canceled,  655. 
Powers,  646,  649. 
Publication  of  statement,  646. 
Public  use,  cbarged  with,  656. 
Purpose  for  which  Incorporated,  646. 
Receiver,  may  act  as.  646. 
Refusal  to  guarantee  again,  655. 
Reinsurance,  652. 
Reserve.  197.  649,  662. 
Resident  agents,  223.  224. 
Securities  deposited,  646,  649,  652. 
Service  of  process,  649,  653. 
Surrender  ot  certificate  of  authority,  6E2. 
Surety  or  guarantor,  may  act  as,  646,  649. 
Taxation,  212,  213. 
Trustee,  may  act  as,  646. 

Unlicensed  companleB,  accepting  bonds  made  hy,  655. 
Venue,  suit  on  bonds,  649.  653. 
Withdrawal  from  bond,  663,  655. 


e  Companies^ 
Agents.  220  to  227.  246,  252. 
Annual  statement,  232. 
Assets  shown  In  annual  statement.  232. 
Association  of  companies,  211. 
Automobiles,  may  Insure,  22S. 
Bond,  230,  231,  232. 
Capital  stock.  207.  208.  209,  229,  230. 
Certificate  of  authority.  20S,  211,  234,  239,  250. 
Charter,   207,   208. 
Co-Insurance  clause,  237,  238. 
Companies  subject  to  commission  law,  239. 
Dlrectore.  209,  210. 

Disbursements  shown  In  annual  statement.  233. 
Dividends,  211. 
Examloatlon,  208.  245. 
Excess  Insurance,  223,  234. 
Expenses  of  Insurance  Board,  213,  255. 
Fees  and  taxes  must  be  paid,  211. 
Fire  loss,  may  Insure,  228. 
Foreign,  230,  231.  232. 
Impairment  of  capital  stock.  329,  330. 
income  shown  in  annual  statement.  233. 
Inquiries,  must  an^er,  205. 
Insurance  board  law  repealed,  238. 
Investments  and  loans,  208,  209.  219.  230,  404. 
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e  Comfmaitm    Continued. 
Joint  policies,  211. 

Laws  governlog  other  companlea,  21 S. 
Liabilities  shown  in  annual  statement,  233. 
Life  aad  health  buslneas,  cannot  do,  200,  413. 
Losses,  record  and  classlflcatfon  of,  242. 
Marine  loss,  may  Insure,  22S. 

Mutual,  213,   254,  266,  2GT,  25S,  269,  261.  262.  S63,  264,  273,  461. 
Name,  207. 

Organization,  207,  675. 
Penalties,  211,  253,  671. 
Policy,  211,  23S,  237,  248,  249,  253. 
Powers,  22S.  230. 
Premliim  collections,  263. 
Premium  rates,  regulation  of,   239.  241,   242,   246,  247,  248,  250, 

252,  253. 
Publication  o*  certificate  of  autborlty,  211, 
Real  estate  holdings.  230. 
Rebates  and  dtBcrlminatlona,  252,  253. 
Reinsurance,  22S,  231.  235. 
Reserve.  197,  211. 
Resident  agents,  223.  224. 
Risk,  limit  of  one,  230,  234. 
Securities  deposited  In  lieu  of  bond,  231. 
Surplus  proflts,  211. 

State  Are  Insurance  commission  law,  213,  238  to  255. 
Taxation,  211.  212,  213,  668,  669. 
Technical  provisions  in  policies,  236,  237. 
Unauthorized  companies.  236,  673. 
Valued  policy,  236. 


Annual,  to  be  ascertained  and  make  record,  242. 

Fb«  Harshal-- 

Authortt;  and  powers  of,  243,  244.  246. 

Duties  of.  242. 

State  Fi-e  Insurance  Commission,  242,  243,  244,  246. 

Forei^  Companies — 

Annual  statement,  422,  633. 

Anti-trust  laws,  691. 

Bond,  230,  231. 

Blue  sky  law,  6S0,  684,  686. 

By-laws,  423,  632. 

Charter,  423,  632. 

Children,  protection  of.  623. 

Conditions  under  trhlch  they  operate,  219. 

Defined.  399, 

Directors,  423. 

Fidelity,  guaranty  and  surety  companies,  649.' 

Fire  companies.  230,  231,  232. 

Fraternal  benefit  aocietles,  632,  640. 

luTeatments,  219,  425. 

Life,  policy  may  contain.  411. 

Losses,  412.  413, 

Mutual  fire,  lightning,  hall  and  storm  companies,  263. 

Orricers,  423. 

Suits  on  policies,  412. 
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Forfeiting— 

Casualty  companies,  unilcensed,  6S6. 

Charter  and  tranchlee,  Z62.  422,  448,  460,  628,  636.  690.  6»1. 

Fraternal  benefit  eodetlea,  628,  636. 

Mutual  accident  companies,  451,  663. 

Fonn  Number^ 

Policies  shall  have  printed  thereon,  415. 

Fraternal  Benefit  Societies — 
Accident.  622,  641. 
Accumulation  baala  ol  valuation,  637. 
Advanced  payment  during  organization,  62S. 
Affidavit  relating  to  organization.  62S. 
Age  limit  of  members.  626. 
Agents.  643. 

Amendments  to  charter,  constitution  and  laws.  626,  628,  631,  634. 
Annual  license.  631,  632. 
Annual  statements.  632,  636. 
Annual  valuation.  622. 
Application  loi'  membership,  626,  62S. 
Asuessmente,  or  premiums,  626,  628,  635,  637. 
Attorney  for  service,  632.  633. 
Attorney  General,  CommlBBloaer  report  to,  630. 
Benefldaries,  625.  626,  634. 
Benefits.  622,   626,  634.  637. 
Benefit  not  attachable.  634. 
Bond.  627,  62S. 
Caption  of  Act,  621. 

Certificate  of  authority,  62S,  631.  632.  636.  610.  643. 
Certificate  of  compliance.  632. 

Certificate  or  policy,  622.  626.  62S.  632.  636,  637,  641. 
Charter.  626,  62S.  631.  632,  634. 
Constitution,  621.  626,  627,  628,  631.  632.  636. 
Credits  to  Individual  membere,  637. 
Death  and  disability  benefits.  626,  637. 
Defined,  621. 
Deferred  payments,  626. 
Disease,  622. 

Distribution  of  funds,  62S. 
Dissolution,  639. 
Kmergency  clause,  646. 
Enjoined  from  carrying  on  business,  639. 
Examination,  628,  632.  639.  640. 
Exceeding  Its  powers,  639. 

Exempt  from  certain  laws,  212,  218,  433,  436. 
Ezeinptlons,   212.   218,  433.  436.  622,  641,  642. 
Expenses,  626,  628,  639. 
Extra  asseHsmente  may  be  levied.  636. 
Extended  protection,  622. 
Failure  to  comply  with  law.  639,  640. 
Family  protection.  623. 
False  statements,  G43. 
F^es,  631.  632.  643. 
Fixed  liabilities,  626. 
Foreign.  632.  640. 
Forfeiture  of  charter.  628. 
Funds,  626.  627,  628.  631.  634.  636.  S36,  637. 
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Fntemal  Beneflt  Soclettoo — Continued. 

Future  aecuiity,  provisiona  to  Insure,  636,  636,  637, 

Funeral  beneflta,  622. 

Oovernlng  body,  621,   628,  631,  634. 

Inatallments  of  claims.  626. 

Institutions  as  benefldarlee,  fi25. 

Investment  of  funda,  219,  433,  626,  627,  632. 

Laws  of  association,  621,  625,  626,  627,  628,  631,  632,  634,  636. 

Laws  repealed,  646. 

Limitation  as  to  amount  of  benefit  certificate,  641. 

Loans  by  local  lodges,  627. 

Loan  on  policy,  622. 

Local  mutual  aid  societies,  641. 

Lodge  system,  621. 

Maintaining  a  certain  financial  condition,  636.  i 

Medical  examination.  626,  641. 

Meetings  of  gOTemlng  body,  621,  634. 

Meetings  of  subordinate  lodge,  621. 

Memberabip,  626.  628,  631,  634,  636,  637,  639,  641. 

Mergers  and  tranaters,  631. 

Minimum  assesament  collection  in  organising,  628. 

Misdemeanor.  643. 

Mortuary  funds,  628. 

Name  of  association.  628. 

Notice  of  actions  against,  639,  640. 

Number  of  members  necessary,  63S,  639,  641. 

Office  location,  634. 

Officers  and  directors.  621,  628,  634. 

Old  age.  622. 

One  haiardous  occupation.  641. 

Organisation,  62S. 

As  beneficiaries.  626. 

Paid-up  protection.  622. 

Payment  of  benefits.  634. 

Penalties,  640.  643. 

Periodical  contributions,  626. 

Personal  liability,  officers,  and  members,  634. 

Power  of  attorney,  appointing  attorney  for  service,  632. 

Powers  or  associations,  62S.  631. 

Preliminary  certificate  of  authority,  628. 

Pro'ceedlngs  for  dissolution,  636. 

Process,  serrice  of  legal,  632,  633. 

Publication  of  aftalrs,  640. 

Proxy,  cannot  vote  by,  621. 

Purpose  of  organization.  62S. 

Quo  iwarranto  action,  639. 

Receiver  appointed,  639. 

Refusal  of  Ucense,   632. 

Reincorporation,  631. 

Reinsurance,  631. 

Religious  or  charitable  societies,  641. 

Report  of  valuation,  636. 

Repreaentatlve  form  of  government,  621. 

Reserve,  622,  624    (Sec.  3),  626,  628,  637. 

Revocation  or  refusal  of  license,  632,  636,  640. 

Separate  class  of  members  or  certificates,  636. 

Separate  Jurisdiction  plan,  634. 

Solvency,  636.  637. 
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Fratenua  Benedt  Sodetlee — Continued. 
State  organlzBtlone,  634. 
Subordlaftte  lodge,  InvestmentB  br.  627. 
Supreme  goTerntng  bod 7.  621- 
Surplus,  626,  637. 
Tabular  basis  of  valuation,  637. 
Tables   of   mortality,    622.   626,   628,   636. 
Taiatloo.  636. 

Taxes,  exempt  from  occupation,  642. 
Term  certlflcate,  622. 
Temporary  or  permanent  dlsablUty,  622. 
ToiQbstoneB,  622. 

TraoBFer  or  conBoltdatlon  of  membership,  631. 
Valuation  of  policies,  626,  628.  636.  636.  637. 
Waiver  of  conBtltutlon  and  lawB  forbidden,  634. 
Withdrawal  eaultlea,  622. 
Whole  family  protection.  623. 

Frandnlent  Insanutce,  274. 

Fnnds — 

Fraternal  benefit  socIetisB,  626,  627,  628,  631,  635,  636,  637. 
Handling  of,  hy  directors  of  officers,  419. 
Mutual  c^npanles  may  Invest,  267,  361. 


Governor- 
Insurance  Commission,  appoints  members,  240. 
Reinsurance  contracts,  approves,  231. 
Report  of  Commissioner,  1!I9. 


Representative  form  of,  defined,  621. 

Gross  Premiont  Receipt^-— 

Defined,  212. 

Reported,  259.  429.  431. 

Taxation.  212,  213,  429,  430,   131. 

OnardUut^ 

Fidelity,  guaranty  and  Burety  companieB  may  act  as,  646. 
Workmen's  compensation  act,  464   (Sec.  13). 


He»Ith  CotnpMile^— 

Annual  statement,  403,  422,  425. 

AsBoolatlon  of  companies,  211. 

Capital  stock,  400.  419,  421,  423. 

Certlflcate  of  authority,  211.  402.  408. 

Charter,  207,  400,  401,  423.  ,^  , 
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HMlUt  CXmnmnfaM     Continued. 
Defined,  393. 
Deposits,  413,  424. 
Directors,  401,  406. 
Dividends,  ail,  482. 
Fees  Etnd  tazea  must  be  paid,  211. 

Fire,  marine,  llgbtnlng,  tornado  and  inland  business  cannot  do,  211. 
Foreign,  422,  423,  424,  425,  426. 
Home  office  location,  207,  400. 
Incorporation  of,  660. 
Industrial  Insurance,  421. 
Inquiries,  206. 

InTeetmeoU  and  loans,  20S,  209,  219,  426. 
Joint  policies,  211. 
I  Losses,  when  paTuble,  412,  413. 
Mutual,  423,  449. 
Mutual  accident  companlee,  449. 
Organisation,  400,  660. 
Penalties.  211. 
Policies,  suits  on,  412. 
Policy,  Torms,  420, 

Publication  of  certtflcates  of  antboritr,  211. 
Real  estate  hoidingB,  406. 
Reinsurance,  407. 
Reserve,  197,  211.  668. 
Service  of  process,  412. 
Statutes  repealed,  219. 
SnrpluB  profits,  211,  422. 
Taxation,  211.  212  to  214.  412.  413. 
Venne  in  suits.  412. 


Complaints  to  Insurance  Board,  260. 

DM  Oompaniea — 

Annual  statement,  403. 

Capital  stock,  207,  208,  209,  218,  400,  676. 

Cbarter,  207,  208,  446. 

Defined,  899. 

Directors,  209,  210. 

Dividends,  211. 

Eiaminations.  2  OS. 

Fidelity  and  surety  companies,  218.  42G. 

Investments,  20S,  209,  219.  , 

Liability  companies,  218. 

Losses,  412,  413. 

Mutual  accident,  44B  to  451. 

Policies,  suits  on,  412. 

Reserve,  211. 

Service  of  process,  412. 

Taxation,  412,  413. 

me  Office  of  Companies- 
Annual  statement,  226. 
Defined,  399. 

Fraternal  benefit  aocleties,  626. 
Investments  and  loans,  427, 
Location  named  in  charter,  207,  400,  446. 
Mutual  accident  companies,  446. 
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Impairment  of  Capital  Stocks 

CommlBBf oner's  duty,  19S,  229,  419. 

Fire  and  marine  companies,  229. 

Life,  healtli  and  accident  companies,  419. 


Indnstrial  Accident  Botird,  469  to  471. 

Average  weekly  wages  computed,  475    (Sec.  1   (1)). 
Appointment,  466   (Sec.  1). 
Clerical  help.  466. 
Expenses,  466   (Sec.  3). 
,  Members,  465   (Sec.  2). 

Officers  and  offices.  4S6 
Notice  to,  467  (Sec.  4a). 
Reports  of  Injuries,  467  (Sees.  4a.  6). 
Refund  of  part  premiums,  477  (Sec.  3). 

Rules  and  powers,  466  (Sec  4),  467  (Sec  5,  5a),  470  (Sees.  8,  9,  10), 
171  (Sec  12). 

IndajBlrlal  Life,  Accident  A  Health  Oompanle^— 

Capital  stock  of  company,  421. 
Orsanization  of  company,  421. 
Policy  forms,  420. 


iDdlglbUlty  of  Certain  Persons,  196. 


Injuries — 

Action  for.  453  (Sec  3). 

Defense  to  action  for,  462  (Sec  1). 

Workmen's  compensation,  467  to  460. 


Int«rest  on  Deposits — ' 

Commissioner  may  permit  collection,  417. 
State  Treasurer  may  permit  collection,  413,  666. 

Investments  and  Iioana — 

Capital  stock  and  other  funds.  20S.  209,  219.  404,  119.  426,  426, 

427,  429,  662.  667. 
Casualty  companies,  2,19,  662,  667. 
Co-operative  life  companies,  219,  438,  439,  441. 
Directors,  419.  449. 
Exempt  from  Investments,  433. 
Federal  farm  loan  bonds.  219. 
Foreign  companies,  426. 
Fraternal  beneOt  Bocletles,  433,  627,  632. 
Home  companies,  all  kinds,  208,  209.  219,  404. 
Life  companies,  219,  404,  419,  426,  427,  429,  432,  433.  437. 
Loaning  funds  only,  433. 
Mutual  accident  companies,  219,  449. 
Mutual  fire,  hall,  storm  and  lightning  companies.  219,  S^l. 
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lurMtments  and   Loans^Contlnued, 

Uutual  hall  companies,  219,  267,  26S. 
Penalty  for  ralluni  to  make,  432. 
Taxes  reduced  by  InveBtmente,  213,  429. 
Schedule  to  be  filed,  429. 
Teiafi  reserves,  426,  427,  433. 
Texas  aecuritles,  426,  427,  433. 

Judgments — 

Deposits  liable  for,  424. 

Llabllltf,  under  workmen's  compensation  law,  47S  (Sec.  21). 

Must  be  paid,  when,  20S,  413,  654. 

Exemptions  of    cert»ln,    from    workmen's    coropensKtlon    act,    462 
(Sec.  2). 

LegialAtuiv — 

Report  to,  205. 

LUblUty — 

Fraternal  beneSt  societies,  626,  634. 

No  personal,  627. 

Untual  accident  compan]',  450. 

Mtitual  burglary  and  loss  in  transportation  companies,  672. 

Uutual  fire,  lightning,  hall  and  storm  companies,  269. 

IJid>lUtT  Insnnuice  CompanleM— 

Agents,  220  to  227. 

CaplUl  stock,  218. 

Organization,  218,  660. 

Resident  agents,  223,  224, 

Workmen's  compensation,  477  (Sec.  2). 

Uc«na^— 

Fraternal  benefit  societies.  631,  640. 

Mutual,  Are,  lightning,  hall  and  storm  companies,  262.  263. 

Mutual  hall  companies,  265. 

Revocation  of  license,  226,  440. 

Texas  Employers'  Insurance  Association,  471. 


Life  C 

Agents,  220  to  227,  419,  432. 
Annual  statement,  403,  422,  429. 
Assessment,  218. 
Association  of  companies,  211. 
Attorney  for  service,  425,  426. 
Capital  stock.  400,  419,  421.  423,  433. 

Certificate  of  authority,  211,  22S,  402,  403,  427,  431,  432,  433,  436, 
437. 

Charter  200,  400,  401,  423,  436. 

Commissions,  shall  not  pay  officers,  419. 

Co-operative,  419,  436  to  444. 

Corporation  cannot  be  agent.  226. 

Deposits,  413,  414,  416,  417.  416,'419,  424,  433,  438. 

Defined,  399. 

Directors,  226,  401.  406,  419,  423,  436,  437. 
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Ufe  CompMile*— Continued. 

Discrimination,  216.  " 

DlsbureementB,  40S. 

DlTldendB,  211,  407,  422. 

Eatlmatea  on  poUclea,  21S. 

Ezamlnatlona,  203,  402,  431,  437. 

Fees,  206,  211.  401,  4»3,  417,  436,  442. 

Fire,  marine,  tightaing,  tornado  and  inland  bualneaa,  cannot  be,  300, 

413. 
Foreign.  422,  423,  424,  425,  436. 
Form  numbers,  416. 
Home  office  location,  400. 
Industrial  insurance,  421. 
Inquiries,  must  answer,  205. 
Inrestments,  and  loans,  219,  404,  419.  426,  426,  427,  429,  432,  4SS, 

438. 
Joint  policies.  211. 
Laws  govern  other  companies,  21S. 
Legal  reserTe,  426. 
Loan  business,  only,  433. 
Loasea,  when  payable.  412,  413. 
Misrepresentation  of  policies,  214,  215,  216,  21S. 
Mutual,  423. 
Name,  40q,  436. 
Ofilcer  to  employ  agents,  225. 
Officers,  123. 

Organization.  400,  436,  675. 
Penalties,  212,  671. 
Pension,  shall  not  grant,  408. 
Policies,  foreign  company.  411. 
Policy,  legal  requirements  of,  216,  409.  411. 
Policy,  shall  not  contain,  411. 
Policies,  shall  contain.  216,  409. 
Polloles,  BUlU  on.  214,  215.  216.  412. 
Policy  forms,  415,  420,  440. 
Premiums,  report  of,  420,  430,  431. 
Preliminary  term,  policy,   216,   440. 
Publication  of  certificates  of  authority,  211. 
Real  Estate  holdings,  406,  427.  438. 
Registration  certiflcate  of  deposit,  415. 
Registration  fees.  417. 
Rebating.  216. 

Reinsurance  business  only,  433. 
Reserre,  201,  211.  414,  416,  417,  418,  419.  439. 
Salaries  of  officers,  408. 
Service  of  process.  412,  425,  426. 
Special  or  board  contracts.  216. 
Statutes  repealed,  219. 
Sub-standard  risks,  419. 
Surplus  profits.   211,  422,   440. 
Taxation,  211.  412,  413,  429,  430,  431. 
Texas  reserves,  426.  427,  429. 
Texas  securities,  426,  427,  429. 
Voucher  showing  disbursements,  408. 
Venue  In  suits,  412. 

Withdrawn,  desiring  renewal  license,  431. 
Wlthdravni,  ma?  maintain  agents,  432. 
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_  and  Stona  CtMiqiaiiie»— 
Capital  stock,  207,  20S,  209. 
Certificate  of  authority,  208. 
Charter,  207. 
DlrectoTS.  209,  210. 
ExamlnatloD,  208. 
Inquiries  must  be  answered,  205. 
lUTeatments  and  loaue,  208,  209,  219. 
I^wB  govern  other  campantes,  216. 
Life  bnalnesa,  cannot  do,  200,  413. 
Mutual.  266  to  266. 
Name,  207. 
Reserre,  197. 


Names  of  agents,  etc.,  22S. 

Lire  Stock  Companies^ 

Capital  stock,  341,  675. 

Certificate  of  authority,  20S. 

Charter,  207. 

Directors,  209^  210. 

Examination,  208. 

^Inquiries,  must  answer,  206. 

investments  and  loans,  210,  219. 

Name,  207. 

Organization  and  operation,  676. 

Reserve,  197. 

Taxation,  212  to  214. 

Local  Mutual  Aid  Bocietiea — 
Advertising  matter,  S42. 
Annual  reports,  642. 
Burial  assoclationp,  642. 
BuBlnesB  limited  to  certain  territorj-,  642. 
Examinations,  642. 
Expenses,  642. 

Locatioii  of  Office^ 

Blue  sky  law,  680. 

Casualty  companies,  66-1. 

Fraternal  benefit  societies,  634. 

Home  Insurance  companies,  207. 

Mutual  fire,  lightning  and  hall  companies,  257,  868. 


Agent  shall  be  liable  to  policyholder  tor,  822. 

Classification  by  Insurance  Board,  241. 

Co-operative  life  companies,  438,  439. 

Pallure  to  pay,  113. 

Fidelity,  guaranty  and  surety  companies,  failure  to  pay,  664. 

Fire,  242,  243. 

Uutual  accident  companies,  449,  460. 

Mutual  burglary,  robbery  and  trasBportation  loss  company,  671. 

Mutual  fire,  storm  and  lightning  companies,  869. 

Mutual  ball  companies,  267,  268. 

Reciprocal  Indemnity  contracts,  27X. 

Shall  be  paid  when,  412. 
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Lmaip  Bam  Pmjiatmt— 

Bj  iDduBtrlal  Accident  Board,  464  (Sec  15). 

Harlne  and  Inland  Companlea^ 

Agenta,  ZZO  to  227. 

Annual  statement ,  232. 

Association  of  companies,  ill. 

Capital  stock,  207,  208,  S09,  229,  230. 

Certlflcate  of  autliorltr,  208,  211,  234,  288. 

Charter.  207. 

Directors,  209,  210. 

DlTldendi,  211. 

Examination,  20S. 

Ezceas  Insurance,  437,  673. 

Fees  and  taxes,  must  be  paid,  211. 

Inquiries,  must  answer,  206. 

Insurance  Board,  238. 

Investments  and  loans,  208,  209. 

Joint  policy.  211. 

Laws  govern  other  companies,  218. 

Life  business,  cannot  do,  200,  413. 

Name,  207. 

Organization,  207,  67G. 

Penalties  for  vfolatlng  laws,  211,  220. 

Powers,  22S,  23(i. 

Publication  of  certificate  of  authoritr,  211. 

Real  estate  holdings,  230. 

Reinsurance,  22S,  231;  234. 

Reserre,  IBS,  211. 

Resident  agents,  223  to  224. 

Risk,  Itmlt  of  ODe,  232,  234. 

Surplus,  how  Invested,  209. 

Surplus  profits,  211. 

Taxation,  212  to  214. 

Unauthorized  companies,  284. 

Unearned  premiums,  211. 

Medical  Examinations — 

Co-operative  life  companies,  441. 
Fraternal  benefit  societies,  626,  641. 

Meetipgs^ 

Casualty  companies,  661. 

Co-operative  life  compaDies,  437,  443. 

Fraternal  beneficiary  associations,  621,  634. 

Mutual  accident  companies.  447. 

Mutual  Are,  lightning,  ball  and  storm,  259. 

Policyholders,  437,  443.  447. 

Texas  Employers'  Insurance  Association,  471   (Sees.  7,  8). 

,  637,  639. 

IMerger  and  Transfers- 
Fraternal  beneficiary  aasoclatton,  631. 
Mutual  fire,  lightQlng.  hail  and  storm  company,  259,  262. 
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AsenU,  21S,  SSI.  226,  227,  043,  6SS. 

Blue  skr  law,  686. 

Bond  of  flr«  compaor,  232. 

Co-operative  life  companteB,  441. 

Fraternal  beneflt  societies,  643. 

Insurance  commUslon  law,  254. 

Medical  examination,  441. 

Mutual  Are,  llKbtnlnE,  hall  and  storm  companies,  262. 

Rebates  and  df scrim inatloDS,  216. 

Reciprocal  tndemnlt7  contracts,  870. 

Hlare^vaentaUob— 

Application  for  policy  must  be  material,  214,  216,  21S. 

Blue  skr  law,  683.  , 

Fraudulentlr  made,  215,  222. 

Notice  of  discovery  of,  21G. 

Policy  forms,  benefits,  dividends  or  surplus.  218. 

Stocks,  sale,  683. 

Monopoly— 

Defined,  690. 

Penalties,  690,  691,  692,  693,  694,  S95. 

Protalbtted,  690. 


Bfutnal  Accident  Gompaniea — 

Act,  subject  to  this,  446,  450. 
Advanced  funds,  must  be  deposited  in  bank,  445. 
Admission  fees,  dues,  and  assessments,  446,  449. 
Allldavlts  of  fncorporators,  445 
'   Annual  statement,  448, 
Applications,  must  have  200  to  organize,  445,  449. 
Assessment  plan,  445. 
Assessments,  446,  449. 

Attorney  General,  charter  and  afBdavlts  presented  to,  445. 
Beneficiary,  change  of,  450. 
Benefits,  449. 

By-laws.  446,  447,  449.  460. 
Capital  stock,  have  none.  445,  447.. 
Certificate  of  authority,  446. 
Charter,  445,  446.  44S,  460. 
Commissioner's  duties,  446,  447. 
Deflnltion,  446. 

Directors,  446,  446,  447,  449. 
Dividends,  447. 
Examination,  447. 
Exempt  from  certain  laws,  SIS. 
Expense  fund.  449. 
Fees,  446,  448. 

Forfeiture  of  charter  and  franchise,  448,  451. 
Funeral  benefit,  449. 
Health  Insurance,  449. 
Insurance  in  force  at  organlEBtlon,  446. 
Investment  and  loans,  219,  449. 
Liability,  limit  of,  450. 
Lodge  system,  none.  446. 
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Mntiud  Accident  CkxnpMilM— Continued. 
Losses,   449,  450. 
HeeUngs,  447. 
Members,  447,  460. 
Name  of  company,  44G- 
Notlce  of  asBBSBment,  460. 
Notice  of  br-law  adoption,  447. 
Office  looaUon,  446. 
Organization,  446. 
Penaltlea,  451. 
Policy,  259,  44B,  460. 
Powers,  446. 
ProflU,  447. 
Reserve  fund,  449- 
Salarlea  of  officers,  447. 

Sickness  or  disease,  may  insure  against,  449. 
Term  of  eziatence,  445. 
Workmen's  compensation,   477    (Sec.  2}. 

Mutual,  Burglary,  Robbery  and  Intsa  to  Transportation  Companies — 

Admitted  to  do  business,  671. 

Agents,  671. 

Annual  report,  671,  673. 

Assessments,  672. 

Assets,   671,   673. 

Attorney  for  service,  673. 

Business  limited,  672. 

Certificate  of  autborlty,  671. 

Charter,  671. 

Fees,  673. 

Impairment,  671. 

Liability  of  policyholders,  672. 

Limitation  of  business,  672. 

Organization,  671. 

Penalties,  673. 

Policyholders,  672. 

Premiums,  672. 

Prerequisites  to  transacting  business,  671. 

Membership  fees,  672. 

Reserve,  reinsurance,  672. 

Service  of  process,  67:t. 

Statement,  671,  673. 

Taxes,  673. 

" " "* '^m 

Hntnal  Fire,  Llgbtnlng,  HaU  and  Storm  Companies,  2S6  to  204. 

Affidavit,  257. 

Application  for  preliminary  permit,  267. 

Application  for  policies,  must  bare,  2.^7. 

Annual  premium,  269. 

Annual  savings,  ten  per  cent  to  surplus,  259. 

Annual  statement,  269,  264. 

Assets  of  foreign  companies,  200,  263. 

Assessments,  259,  262. 

Attorney  General,  report  to,  263,  262. 

Beneflta.  shall  share,  2S9. 

Bonds  of  officers,  269. 

Business  office.  267. 

By-laws,  267,  26B. 
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Hutiul  Pli«,  Uglitnliig,  «t4^.  Companies— Continued. 
Caption  to  act,  256,  265. 
Certlflcate  of  uutfaoritr,  257,  268,  262,  263. 
Charter,  267,  262. 

Commissioner's  duties,  267,  25S,  269.  2S2,  263. 
Corporation,  autborltr  for  organizing,  256. 
Deposits,  261. 

Declaration,  as  to  withdrawal  of  securities.  645. 
Directors,  257,  269. 
Dividend,   262. 
Emergency  clause,  264. 
Bsamlnation,  253.  262. 
Bipensea,  259,  261. 
Failure  to  report  condition,  262. 
False  statement,  262. 
Fees,  266,  257,  263. 
Felonr,  262. 

Fire  companies,  laws  governing  stock,  263. 
Foreign  mutual  companies,  263. 
Forfeiture  of  charter,  258,  262. 
Funds,  281. 
Insolvency,   26S. 

Insurance  In  force  before  granting  chart«r,  267. 
Investment  and  loans,  219,  261. 
Liabilities.  259. 
Losses,  259. 

Meetings  of  poller  hold  era,  269. 
Members,  259,  262. 
Mfsapproprtatton  of  funds,  266. 
Misdemeanor,  262. 
Name,  256.  257. 
Note  for  flrst  aaseasment,  257. 
Number  of  risks,  for  granting  charter,  267, 
Number  who  may  incorporate,  256. 
Onicers,  election,  term  and  bond,  269. 
Organization,  256,  266. 
Penalty,  262,  263. 
Policy,  256. 

Policyholders,  259.  262. 
Preliminary  certificate  of  authority,  257. 
Premiums.  267,  269,  262. 
Profit  or  saving  to  members.  262. 
Renewal  receipt,  266. 
Repeal  of  Chapter  10,  Title  71,  264. 
Revocation  of  license,  258,  262,  263. 
Reserve,  262. 

Residence  of  Incorporators,  266. 
Risk,  largest  siugle,  268. 
Securities,  withdrawal  of,  218. 
Solvency  of  company.  S58,  262. 
Statement,  257,  262. 

Stoclc  companies,  subject  to  taws  for,  263. 
Suit  for  penalties.  263. 
Surplus  fund,  269. 
Suspension  of  license,  262.  3  63. 
Taxes.  263. 

Title  must  contain  the  word  "mutual,"  256. 
Votes  of  policyholders,  259.  ,-.  . 
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Mutual  Coinpauies— 

Accident  compaalea,  423,  446  to  451. 

Burglary,  robbery  and  tranaportatlon  Iobb  companies,  671  to  673. 
Commissioner  sball  admit,  wh«n,  200. 

Cyclone,  tornado,  bail  and  storm  companies  (lorelgn),  200,  26S. 
1  Farmers  and  printers,  264. 
Fire  companies,  213,  264. 

Fire,  lightning,  hail  and  storm  companies,  256  to  368. 
Inquiries,  must  answer,  205. 
Insurance  commission  law,  264. 
Licensed,  200. 

Life,  health  and  accident,  423. 
Mutual  hall  companies,  266  to  26S. 
Printers'  mutual  fire  and  atorm  associations,  264,  873. 
Taxes,  exempt  from  occupation,  213. 
Workmen's  compensation,  477  (Sec.  2). 

Hntoal  RaU  Inanrance  Companies,  285  to  288. 
Annual  statement,  268. 
Application  for  preliminary  permit,  266. 
Application  for  charter,  265,  266. 
Assessments',  266. 
Attorney  Qenecal,  267,  268. 
Bond  of  officers,  266. 
Board  of  officers,  2S6. 
By-laws,  266. 
Caption  of  act,  266. 
CertlScate  of  athorlty,  265. 
Deposits,  267. 
Directors,  266,  268. 
Dividend,  267. 
Emergency  clause,   26S. 
Examination,  268. 
Expenses,  267.  268. 
Fees,  266,  268. 
Funds,  267. 

Interest  on  Investments,  267. 
Investment,  219,  26T,  268. 
Liability  of  policyholder,  266. 
iMSBBB,  267,  268. 
Name,  266. 

Note  for  assessment,  266,  267. 
Number  of  applicants,  265. 
Number  of  counties,  266. 
Officers.  266. 
Organisation,  265,  266. 
Place  of  office,  266. 
Policy.  267. 
Policyholder,  267. 

Preliminary  certificate  of  authority,  265. 
Premium.  265,  267,  268. 
Rates.  268. 
Reserve  fund,  267. 

Secretary  of  State,  shall  file  charter,  266. 
Settlement  of  losses,  267. 
Suit  on  premium  notes.  266,  267. 
Title  must  contain  word  "mutual,"  265. 
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NMn«  of  Insurance  CMUpftsr— 

Cuuaitr.  207,  eei. 

C<M>perKtlve  life,  436. 

Fraternal  beneQclary  aBsoclatloD,  628. 

Home  companies,  207. 

Blue  Bk7  law,  630. 

Life,  healtti  and  accident,  400. 

Mutual  accident,  44G. 

Mutaal,  Are,  lightning,  hail  and  storm  compaoles,  167. 

Mutual  hail  company,  266. 

Reciprocal  Indemnity  contracts,  269. 

NesUgenco — 

Workmen's  compensation  law,  defense  and  proof,  452  (Sec.  1). 


Ket  Valne— 

Companies  must  tiave  on  hand,  197. 

Policies  calculated,  197,  200,  204,  41S,  416. 

Notice—  '     . 

Assessment  or  premium,  449. 

Fraternal  benefit  societies,  639,  640. 

MeetfnSB,  471  (Sec.  7). 

Misrepresentation  In  poller  application,  214. 

Mutual  accident  companies,  447,  460. 

Premium  payment,  441,  449. 

Publication  of,  212. 

Reasonable  time,  214. 

State  Fire  Commission  shall  give,  246,  24S,  2E0. 

Subscriber  shall  kIto  to  employes.  474  (Sec.  19). 

Occupation  Taxes- 
Amendment  to  prevlons  act,  212. 
Caption  to  act,  212. 
Casualty  companies,  212  to  214. 

Fidelity,  guaranty  and  surety  companies,  212  to  214. 
Fire  companies,  212  to  214. 
Live  stock  companies.  212  to  214. 
No  other  shall  be  levied.  213.  430. 
Life  companlea,  429,  430,  431. 
General  agent,  227. 

Annual  statement,  232,  425,  664. 

Blue  sky  lair,  6S0,  6S1.  6S3,  S84. 

Bond  given  by,  266,  437.  637. 

Casualty  companies,  662,  668. 

Commissioner  or  clerk  cannot  be,  196. 

Commissions  cannot  be  paid  to,  419. 

Co-operative  life  companies.  437,  438. 

Directors,  chosen  by,  210,  266,  437. 

False  statement,  425,  643. 

Foreign  companies,  423,  425. 

Fraternal  benefit  association,  621,  628,  634. 

Interest  In  purchase,  sale  or  lease  of  company,  406,  409,  662, 

List  of  authorized,  and  post  address  filed,  683. 

Mlsrepreeentation  of  policy,  218. 


Goo»^lc 


808  INDEX  TO  STATUTORY  LAWS 

Officer*— Continued . 

Mutual  accident  companies,  451,  621. 

Mutual  Are,  hall,  storm  and  llgbtning  companlcie,  257,  259. 

Mutual  hall  companies,  266. 

Printers'  mutual  companies,  273. 

Service  of  process,  112,  668. 

Texas  Employers'  Insurance  Association,  471  (Sec.  4). 

Organization^ 

Accident  companies,  660. 

Beneficiary  as,  625. 

Burglary  and  thelt  companies,  660. 

Casualty  companies,  660.' 

Companies  to  do  more  tban  one  kind  of  Insurance,  215. 

Co-operative  life  Insurance  companies,  436. 

Credit  Insurance  companies,  660. 

Fidelity,  guaranty  and  surety  companies,  207,  646. 

Fire  companies,  675. 

Fraternal  beneficiary  associations,  628. 

Insurance  companies,  all  kinds,  207. 

Liability  insurance  companies,  660. 

Life,  bealtb  and  accident  companlaa,  400,  675. 

Live  stock  companies,  675. 

Marine  companies,  675. 

Mutual  assessment  accident  companies.  445,  446. 

Mutual  burglary,  robbery  and  loss  In  transportation  companies,  671. 

Mutual  fire,  ball,  storm  and  lightning  companies,  266.  257,  265. 

Printers'  mutual  companies,  273. 

Title  Insurance  companies,  242,  660. 

Penalties — 

Agent's  false  misrepresentations,  465. 

Agent's  license  revoked,  224,  254,  643. 

Agents  virlthout  license,  220,  221  to  224,  226. 

Anti-trust  lavrs,  690,  691,  698,  693;  694,  695. 

Blue  sky  law,  6S6. 

Bond  of  fire  Insurance  companies,  232. 

Casualty  companies.  666. 

Co-operative  life  compa«ies,  438,  439,  441, 

Dividends  unlawful,  211. 

Embezzlement,  227- 

Fraternal  beneficiary  associations,  640,  643. 

Life,  fire  and  marine  insurance  laws,  430,  435.' 

Misrepresentation  by  agent,  227. 

Mutual  accident  companies,  451. 

Mutual  burglary,  robbery  and  transportation  lose  companies,  673. 

Mutual  fire,  ball,  storm  and  lightning  companies,  263,  265. 

Rebates  and  discriminations,  216,  253. 

Resident  agent's  law.  224. 

State  Insurance  Commission,  245,  250,  253,  254. 

Surety  company  bond  Improperly  canceled.  665. 

Surety  company,  tor  accepting  unlicensed,  GS6. 

Venue  for  suits,  666. 

Workmen's  compensation  act.  438  (Sec.  5a). 

Pennll — 

Mutual  fire,  lightning,  hail  and  storm  companies,  257,  266. 
Mutual  hail  companies,  265. 
Stock  sale,  681,  682,  683,  684. 
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Persoiul  ProperlT^ 

Taxation,  213. 

nate  Qlaoa  Inanrance^ 

OrK&nlzatlon  of  companr,  6S0. 


Age  of  Insared,  406,  411. 
'    Agent  cannot  change,  225. 

Application  lor,  214,  216,  216,  445,  62«. 

Casualtj*  companies,  GES. 

Classea  or,  416. 

Co-lnaurance  claUBea,  237,  249. 

Co-operative  life  companies,  436,  439,  440,  441. 

Entire  contract,  shall  contain,  216,  409. 

Extended  Insurance,  409. 

Pee  lor  valuing,  206. 

Fire  ccmpanles,  23S,  248,  249,  263,  685. 

Foreign  life  (may  contain),  411. 

Form  number,  415. 

Forme.  248,  420,  440. 

Fraternal  beneflclarr  assodatlons,  622,  626,  632,  GSS,  637. 
'  Hftzardoue  occupations,  411. 

Indisputable  after  two  years,  216,  409. 

Install  me  nts,  table  of,  409. 

Joint,  ail. 

Laws  of  Texas,  govern  contract,  216. 

Level  premium,  shall  not  be  Issued,  816. 

Lite,  shall  contain,  409. 

Lite,  shall  not  contain,  411. 

Limiting  time  of  suit  upon,  411. 

Loans  upon,  409,  441. 

Hlarepresentatlon  in  application,  214,  216,  218,  626. 

MlsrepresentatlonB  of,  214,  216,  218. 

MuUlated.  416. 

Mutual  accident  companies.  446,  449,  450. 

Mutual  hail  insurance  companies.  267. 

Mutual  burglary,  robbery  and  loss  In  transportation  companies,  671. 

Mutual  are,  hall,  storm  and  lightning  companies,  256,  257,  259,  261. 

Net  value  calculated,  197,  419. 

Preliminary  term,  limited  to  one  year,  216,  440. 

Premium  reduction,  407. 

Prerequisite  to  issuing,  665. 

Reciprocal  exchange,  226. 

Registration,  416. 

Reserve  value  of,  409. 

Representations  not  warranties,  409. 

Resident  agents,  must  be  written  through,  223,  224. 

Surrender  value,  411,  441. 

Settlement  at  less  than  face  of,  411. 

Stipulations  contrary  to  Texas  laws,  void,  216. 

State  Treasurer's  receipt,  413. 

Suicide,  411. 

Table  of  loan  values  and  options,  409. 

Technical  provisions.  236,  237. 

Terminations,  record  of,  416. 

Valuation.  416,  439. 

Valuation  by  commissioners  of  other  States,  accepted,  197. 
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PdldM— CouUnned. 

Valued,  a  liquidated  demand,  236. 

Venue  In  suits  on,  412. 

Word  "mutual"  ehall  appear  on  flrst  paKe  of,  256. 

Workmen'B  compensation  act,  472. 

i'oUcyhoIdet— 

Annual  and  special  meetings,  437,  443,  447. 

Complaints  as  to  fire  Insurance  rates,  250. 

Co-operative  life  companies,  437,  439,  440,  441,  443,  444. 

Defined,  399. 

Deposit,  protection.  267,  413,  414,  424. 

Dividends,  life  companies,  412,  439. 

BiaminatioD,  list  in  report  of,  443. 

Loans  to,  439. 

Mar  maintain  actions,  260,  404. 

Mutual  burglary,  robberr  and  transportation  loss  companies,  S72. 

Mutual  fire,  storm  and  llgtatning  companies,  259. 

Mutual  hall  companies,  267. 

Notice  of  premium  payment,  441. 

Profit-sharlnK.  262,  269. 

Rates  and  schedules  df  Are  insuraiice,  248. 

Surplus  to,  440. 


Power  of  AtUaney— 

Blue  8kr  law,  685. 
Foreign  life  companies,  425. 
Fraternal  beneficiary  associations,  632. 
Reciprocal  contracts,  269. 


Fraternal  beneficiary  aeaoclatlons,  626,  631. 

Preliminary  Certiflcate  of  AnUiOTlty — 

Co-operatlTe  life  companies,  436,  437. 

Fraternal  benefit  society,  656. 

Mutual  fire,  hall,  storm  and  llshtnlng  companies,  267. 

Mutual  hall  company,  266. 

Preliminary  Term  Policy —  * 

Co-operative  life  companies,  440. 
Limited  to  one  year,  216,  440. 

Premium  Receipts^ 

Annual  statement,  429.  431. 
Gross,  defined,  212.- 
Heport  of  collection,  429,  480,  431. 
Taxation,  212,  213,  429,  430,  431. 

Premium  Notes- 
Mutual  fire,  llgbtnlng,  ball  and  storm  companies,  267. 
Mutual  hall  companies,  265,  266,  267. 

Premium»^ 

Collection  of,  263,  441,  672. 
Co-operative  life  companies.  439,  441. 
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Pranlnnw— Continued. 

Default  In  payment,  218,  441. 

Exceaa  Insurance,  234,  437. 

Fire  inaurancc,  239.  241.  242,  245.  246,  247,  248,  250,  253. 

Fraternal  beneflt  society.  626,  628,  636,  637. 

Grace  for  na^raent  ot,  409. 

Qross  receipts,  defined,  212,  668. 

Mutual  accident  companies,  447. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  672, 

Mutual  hall  companies,  265.  267,  268. 

Mutual  fire,  storm  and  lightning  companies,  257,  259,  262. 

Notice  to  pollcybolder,  441. 

Payable  In  advance,  414. 

Payable  outside  the  State,  215. 

Report  of  collections,  429.  430. 

Reciprocal  eichange,  271. 

Sub-etandard  risk,  419. 

Taxes,  212,  213,   263. 

Workmen's  compensation,  473    (Sec.  16c),  474  (Sec.  17). 

I*iintere'  Mutual  Fire  *ad  Storm  Companies- 
Annual  report,  264.  273. 
Bond  of  treasurer,  273. 
Certificate  of  authority,  273. 
Corporation  may  be  formed,  273. 
Fee  for  filing  statement,  273. 
Organization,  278. 

ProcesK,  Service  of  Legal — 
Casualty  companies,  668. 

Fidelity,  guaranty  and  surety  companies,  S63. 
Fraternal   beneflciary   aBsoclatlons,   632,   633. 
Life  companies  (foreign),  425,  426. 
Life,  health  and  accident  companies  (home),  412. 
Surety  company  bonds,  653. 

■■rofits — 

Defined,  399. 
Dividends,  407,  422.  666. 
Mutual  accident  companies.  447. 
Sharing,  262,  254. 

Pi-omotion  Fee- 
Blue  sky  law.  679,  680,  682.  684. 

l>HMIcatlon— 

Capital  stock,  notice  of  Increase  or  decrease,  666,  669. 

Certificate  of  authority,  211. 

Examination  reports,  198,  640. 

Fidelity,  guaranty  and  surety  companies,  reports,  646. 

Fraternal  beneflt  society's  examination,  640. 

No  adverse,  640. 

When  and  bow  made,  211.  212. 

i>ubllc  Use — 

Surety  companies,  charged  with.  655. 
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Ral<«  of  Fire  Insnnutce — 

Anti-trust  law,  68S. 

Insurance  Commission,  regulations  by,  23S,  241,  S42,  245,  246,  247, 

24S,   260,   2G2. 
Mutual  hall  companies,  267. 

Real  Estate — 

Casualty  companies,  6S7,  G68. 

Fire  and  marine  companies,  230. 

Deposit  held  in  trust,  414. 

Holdings,  230,  405,  438,  667,  668. 

Investment  and  loans,  208.  230,  404,  438,  662,  667. 

Life  companies'  holdings,  406,  427. 

Taxation,  213. 


Anti-trust  law,  694. 

Fire  companieB,  2S2.  263. 

Life,  b«alth  and  accident  companies.  216. 

Receiver— 

Casualty  companies,  6G5. 

CO'OperatWe  life  companies,  443. 

Fidelity,  guaranty  and  surety  companies,  may  act  as,  646. 

Fraternal  benefit  societies,  639. 

Life,  health  and  accident  companies,  419. 

Reciprocal  Indenuiitf  Contr*ct«,  268  to  270. 

Application,  number  necessary  to  begin  business,  269. 

Annual  reports,  211.  /  ^ 

Attorney  lor  service,  270. 

Attorney  in  fact,  ^69,  270,  272. 

Caption  to  act.  269. 

Commercial  rating  or  subscrilMr,  270, 

Corporations,  may  exchange,  269,  271. 

Certificate  of  authority,   272. 

Declaration  of  attorney,  269. 

Deposit,  269. 

Dividends,  271.  • 

Emergency  clause.  273. 

Examination,  271. 

Expenses.  271. 

Fees,  272. 

Individuals  may  exchange,  269. 

Insurance  laws  do  not  apply,  272. 

Life  Insurance  cannot  be  exchanged,  269. 

Maximum  indemnity  of  single  risk,  270. 

Misdemeanor,  272. 

Name  or  title  of  exchange  office,  269. 

Office  of  attorney,  269. 

Partnerships  may  be  exchanged,  269. 

Penalties.   272. 

Power  of  attorney  to  exchange  Indemnity  contracts,  269. 

Policy  or  contract,  269. 

Repealing  clause,  272. 

Reserve,  271. 

Service  of  process,  270. 

Subscribers,  269,  270. 

Who  may  exchange,  269. 

Workmen's  compensation,  477   (Sec.  2).  ('~'^,-.,-il^ 
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Agent  for  eiceaa  Insurance.  236. 
Charters,  401.  446.  82?. 
CommlsBloner,  shall  keep,  199. 
Directors  shall  keep,  210. 
Fee  for  certified  copies,  206. 
Fire  losses  In  this  State,  24^. 
Injuries  to  workmen.  469   (Sec.  7). 


Fraternal  benefldarr  association,  631. 


Co-operative  life  companies,  443. 

Fldelltr,  guaranty  and. surety  companies,  652. 

Fire  and  marine  companies,  228,  231,  234. 

Fraternal  heneflclary  asBoclatlons,  631. 

Life,  health  and  accident  companies,  401,  418. 

Reserre  o(  50  Iter  cent,  672. 


Repealing  Clause — 

Fire  Insurance  laws,  23S. 
Fraternal  benefit  act,  646. 
Reciprocal  Insurance  laws,  273. 

Btfparta  to  OoTcmor  and  ILt^lBlatiire^ 

Commissioner  shall  mske,  199,  205. 
Send  to  other  States,  199. 

B«wrve — 

Accident  and  health  companies,  197. 

Co-operative  life  companies,  419,  439,  441,  443,  444. 

Deposits,  414,  416,  417,  41S,  419. 

Employers'  liability  Insurance,  473    (Sec.  16a). 

Fidelity,  guaranty  and  surety  companies,  197,  649. 

Fire  companies,  197,  211. 

Fraternal  beneOcIary  associations,  622,  626,  628,  637. 

Life  companies,  201,  414,  416,  417,  418,  419. 

Marine  and  Inland.  198. 

Mutual  accident  companies,  449. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  61t. 

Mutual  Are.  hall,  storm  and  lightning  companies,  262. 

Mutual  hall  companies,  267. 

Report  shall  be  filed,  429. 

Reciprocal  exchange,  270. 

Sub-standard  risks,  419. 

Taxation,  444. 

Value  of  policy,  409. 
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R«TOcatlon  of  License  or  Certlflcat«i — 

Fraternal  beneficiary  aBBOclation,  638,  S36,  640. 

Reciprocal  Indemnity  contracts,  272. 

Mutual  fire,  Ugbtnlns.  hall  and  Btorm  companies,  262,  263. 

Lite  Insurance  companies,  432. 

Fire  and  Are  and  marine,  235,  2G2,  S53. 

Risks — 

Largest  amount  of,  232. 

Rules  and  regulations  tor  certain,  247. 

Mutual  Are,  etc..  slnele  risk,  2F;7,  262, 

Must  have  not  less  than  one  hundred  separate,  S67. 

Robertson  Law — 

Companies  exempted  from  Investment,  433. 

Failure  to  comply  with,  432. 

Fratemals,  exempt,  433. 

InvestmeDts,  taxes  and  legal  process,  IncluslTe,  4S6  to  43S. 

Penalties,  431,  432. 

SMlstitw— 

Industrial  Accident  Board,  465  (Sec.  3). 
Insurance  Board,  240.  242. 
Life,  shall  not  par  excessive,  408. 
Mutual  accident  companies,  447. 

8ecreUrr-~ 

Industrial  Accident  Board,  466  <S«c  3). 
State  Fire  Insurance  Commission,  242. 

Secretary  of  Stat*^ 

Blue  sky  law,  680,  681.  682,  683,  684,  685,  686,  687. 
Mutual  bail  Insurance  company,  charter,  265. 


Custodian  of,  417. 

Deposits,  2S1.  413,  414,  416,  417,  418.  433.  668,  666,  666. 

FldBlity,  guaranty  and  surety  companies,  649. 

Foreign  companies,  231.  424.   425. 

How  and  where  kept,  417. 

Industrial  companies,  421. 

InvestmentB  and  loans,  208,  209,  404.  6S7. 

Mutual  burglary,  robbery  and  transportation  loss  companies,  671,  67S. 

Record  of.  416. 

Texas  securities  defined,  427. 

Transfer  to  State  Treasurer  by  Commissioner,  204. 

Withdrawal  ot.  264,  417,  649,  662,  665,  666. 

Service  of  Proce«i^— 

Blue  sky  law,  685. 

Casualty  companies,  668. 

Fidelity,  guaranty  and  surety  companies,  649,  668, 

Fraternal  beneficiary  assoclallon,  632,  633. 

Life  companies,  foreign.  425,  426. 

Life,  health  and  accident  (borne),  412. 

Mutual,  burglary,  robbery  and  transportation  lose  compuir,  <7S. 

Reciprocal  exchange,  270. 
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Set  of  Books — 

Blue  sky  law,  S84. 

Simrtm  of  Stock- 
How  divided.  208,  400. 
Number  of,  400- 
Transferable,  402. 

BherllT  and  Other  Pe«ce  Officers— 

Will  serve  process  Issued  bj*  Commissioner,  200. 


8t»to  Fire  MftnbAl — 

Authority  and  powers  of,  243,  244. 
Duties.  242. 
Expenses,  244. 
Selection  of.  242. 

8tate  Fire  Insiumice  Conunlaeloii — 

Action  may  be  brought  against,  2G0. 
Amendment  of  rates,  247,  24S,  250. 
Appointment  and  term  of  office  of  members,  240. 
Appropriation,  first  year,  240. 

Authority  and  powers  of,  245,  246,  247.  84S.  260. 
Caption  to  act,  23S. 

Certificate  of  authority  to  companlee,  239,  262,  263. 
Clerical  assistants.  240,  241. 
Credits  for  reduction  Of  haeard,  247. 
Companies  subject  to  commission  law.'239. 
Complaints,  250. 
Emergency  clause,  266. 
Examination,  245. 

Expenses,  213.  240,  241,  242,  244,  266. 
Experts  employed  by  Commission,  246.  247. 
Extension  of  credit  not  forbidden,  363. 
Fees  of  city  and  county  clerks,  232,  246.  247. 
Fire  losses,  to  classify,  241. 
Fire  marshal, '242,  243,  244.  246. 
General  basis  schedules,  241,  245.  246,  247,  248,  260. 
Hearings.  260. 

Lien  does  not  render  policy  void,  249. 
Losses,  record  and  classification  of,  242. 
Members  and  term  of  office,  240,  242. 
Mutual  or  proflt-sharlng  companies,  864.  • 

Notice  of  hearings,  248,  260. 
Penalties,  245.  250.  253,  264. 
Policies,  establishing  uniform,  24S,  249.  262. 
Policyholder,  furnished  with  analysis  of  rates.  24S. 
Powere  of,  241,  242.  245,  246,  247,  243. 
Premium  collections,  263. 
.  Publication  of  schedules,  246. 
Public,  rates  and  schedules  open  to,  24S. 

Rates  of  Are  insurance,  239,  241.  242.  246,  246,  247,  2*8,  260.  262. 
263. 
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state  Fire  Insnrance  CmninJaslon— Continued. 
Salaries  of  members,  240,  242. 
Secretary,  242. 

Statements  from  companfes,  245. 
Suits  against,  250,  252. 
Tax  for  support  of,  213,  255. 
-     Testlmonjr  given,  254. 

Unconstitutional,  It  part  of  act  Is  held,  256. 

State  Treasimr — 

Bond,  in  lieu  of  securities  >wlthdrawn  from  deposit,  662. 

Deposits,  231,  264.  266.  413.  424,  433,  649,  652,  665,  666. 

Duties  SB  to  transfer  of  securities,  204. 

Fees  to  be  turned  otbt  to,  204. 

Interest  on  deposits,  649,  666. 

Losses  of  surety  companies,  paid  by,  664. 

Penalties  recovered,  262,  666. 

Securities  transferred,  shall  countersign,  204. 

Taxes,   213,   263,  430,   431. 


Amended,  212,  228. 

Caption,  212,  828,  236,  237.  S3S,  256,  266,  269.  461,  621,  646,  660, 

679. 
Casually  coRipanles,  applying  only  to,  668. 
Cumulative.  669. 
Fraternal  beneficiary  associations,  exempt  from  certain,   213,   818, 

483,  436,  622,  641. 
Oovem  different  kinds  of  companies  alike,  218. 
Mutual  accident  companies,  subject  to  certain,  218,  446,  460,  477 

(Sec.  2). 
Mutual  Ore,  ball,  storm  and  lightning  companies,  governing,  268. 
Policy  contracts,  governed  by  Texas  laws,  216. 
Repealed,  214,   21.8,   238,   264,   273. 
Unconstitutional,  If  held,  265. 

Stock  of  CorpM^iIlOBB,  RegnlAting  Hie  Sale  of — 
Blue  sky  law,  679  to  687. 

Stockholders- 
Amend  charter,  401. 
Capital  stock.  Impairment  of,  229. 
Casualty  companies,  6 SI. 
Dividends  to,  407. 
Elect  directors,  209,  210.  401,  681. 
May  maintain  actions.  404. 
Meetings.  210.  401.  402,  661. 
Quorum,  210,  401. 
Records  inspected  by.  210. 
Transfer  of  stock,  442. 
Votes.  401. 

Snb-Oontractoi^— 

Workmen's  compensation,  468  (Seo.  6). 

Subscribers  to  Reciprocal  Contract*— 

Attorney  In  fact.  269,  270. 
Attorney  for  service,  270. 
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BnbscrlberB  to  Rrecriprocal  Oontract^— Continued. 
Commercial  rating,  270. 
Declaration,  269. 

Deflclencj  of  annual  deposits,  271. 
Names  and  addresses,  271. 

Bnbscrlber  Under  Workmen's  CcMupensatlon  Lkw^ 

Action  against,  453  (Sec.  3). 

AsBesament,  473,  474. 

First  meeting  of  the  subscribers,  471  (Sec.  7). 

Groups,  distributed  into,  473   (Sec.  16c). 

Number  must  not  be  below  fifty,  472  (Sec,  9). 

Powers  of,  471  (Sec.  3). 

Voting  power  of,  471  (Sec.  8). 

Who  may  become  &,  471  (Sec.  6). 


Against  CommlBBioner,  432. 

Attorney  General  to  forfeit  charter,  268,  262,  691. 

Blue  sky  law,  683,  684. 

Commlsaloaer  may  institute,  203. 

Damage  tor  withdrawal  from  bond,  666. 

Fire  Commission,  260. 

Mutual  hall  company's  premium  notes,  265,  267. 

Penalty  lor  accepting  anauthorized  surety  company,  655. 

Removal  to  Federal  court,  200. 

Bnlta  OD  PoUcle^^ 

Life,  health  and  accident  (borne  and  foreign),  412. 
Bond  or  any  obligation,  653.  - 
Bond  by  reason  of  misrepresentation,  683. 
Misrepresentation  in  application,  214,  215,  216,  218. 


Sorpliu  Money — 

Casnalty  companies,  667. 

Dividends,  211,  407,  422,  440. 

Fraternal  beneficiary  associations,  626,  637. 

How  invested,  209,  667. 

Mutual  companies,  269,  423. 

Snrplns  to  PoUcyholden — 

Amount  required  to  do  business,  229,  419. 

Company  must  have,  197,  419. 

Co-operative  life  companies,  440. 

Foreign  companies,  423. 

Lite  companies,  419,  440. 

His  representation,  218. 

Requisite  before  laauance  of  certificate  of  authority,  200. 

Taxatlot^— 

Agents,  222,  227. 
Amendment  to  previous  act,  212. 
Casnalty  companies,  212,  213. 
Certificate  of  State  Treasurer,  213,  430. 
Collecting  taxes,  213,  430. 
Commissioner's  duties,  430,  433. 
Co-operative  life  companies,  444. 
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Taxatloii— Continued.  , 

Excess  Insurance,  236. 
Bxceptions  to  llf«  companies,  430. 
Fldelltr.  guaranty  and  snrety  companies,  212,  213. 
Plre  companfes,  212,  21S,  266. 
Fraternal  beneflclary  associatlona,  213,  642. 
Qrosa  premluroa  defined,  212. 
QroBS  premiums  reported.  212,  429,  431. 
Home  companies,  412,  413. 
Laws  amended  and  repealed,  212,  218. 
Lite  companies,  429,  430,  431. 
Live  stock  companies,  212. 
Marine  and  Inland  companies,  212,  213. 
Municipal  and  oountf  occupation  taxes  prohibited,  213. 
Must  be  paid,  211. 

Mutual  and  co-operative  Are  companies,  exempt,  216. 
Mutual  burglary,  robbery  and  transportation  loss  companies,  673. 
Mutual  Are,  ball,  storm  and  Ilgbtnlng  companies,  267,  263. 
Premium  receipts.  212,  429,  430,  431,  432. 
Real  and  personal  property,  not  exempt,  213. 
Receipt  for  taxes,  430. 
Reduced  by  Investments,  213,  429. 
State  Fire  Insurance  Commission,  support,  213,  265. 
State  Treasurer,  213,  430,  431. 
Withdrawal  companies,  431,  432. 


Commissioner,  196. 

Industrial  Accident  Board.  466  (Sec.  1). 

f^re  Insurance  Commission,  240. 

Texas  Employera'  Insarance  Association— 

AsBessmentB,  472  (Sees.  14,  15).  473  (Sec.  16a). 

By-lawe,  466,  472  (Seo.  14). 

Certificate  as  to  suBscrlbers,  472  (Sees.  10.  11.  12). 

Contingent  llablHty  of  subscriber.  472   (Sec.  14). 

Created,  471  (Sec.  1). 

Commissioner's  duties,  472   (Sec.  12),  474   (Sec.  17). 

Corporate  powers,  471  (Sec.  1). 

Definition  of  association,  476  (Sec.  1). 

Directors.  471   (Sees,  2,  6). 

Dividends.  473   (Sec.  16). 

Employers.  471  (Sec.  6). 

Inspection,  472  (Sec.  12). 

Liability  for  Judgment,  476  (Sec.  21). 

Meetings,  471  (Sec.  7). 

Notice  to  employees,  474   (Sees.  19,  20). 

Number  of  sutiscrlbers  and  employees,  472   (Sees.  10,  11). 

OOleera,  471  (Sees.  4.  5). 

Policies,  472   (Sees.  9,  10). 

Premiums.  473  (Sec.  16c).  474   (Sec.  17). 

Refund  of  parts  of  premiums,  477  (Sec.  3). 

Subserthers,  474  (Sec.  18a). 

Voting  power  of  subscribers,  471  (Sec.  8). 
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AgentB,  220  to  227. 
Capital  stock,  207.  208,  209. 
Certificate  ol  authority.  208. 
Charter,  207,  208. 
Directors,  209,  210. 
BtxamlnatloD,  208. 
Bxceea  Insurance,  225. 
Inquiries,  must  answer,  205. 
Investments  and  loans,  208,  209. 
Laws  govern  other  companies,  218. 
Lite  business,  cannot  do,  200,  413. 
Mutual,  200,  256  to  264,  273. 
'     Name,  207. 

Resident  agents,  223,  224. 

XownoitA  CoTptMwtlonB— 

Blue  sky  law.  679,  689,  681, 


Fidelity,  guaranty  and  surety  companies,  may  act  as,  646. 

nnantborlied  ConqMuileft-^ 

Excess  insurance,  234. 

UBConsUtntloiiallV— 

Fire  insurance  commission  law,  25G. 
Workmen's  compensation  la'w,  478  (See.  4). 


Commissioner,  197,  201,  203,  415.  416,  439. 
CommisBloners  of  other  States,  197. 
Fraternal  benefit  society.  622,  628,  636,  637. 

Valued  FoUcy— 

'    Liquidated  demand.  236. 


Anti-trust  suits,  440.  671,  672. 

Fidelity,  suaranty  and^  surety  company,  suit  against,  649,' 

Penalty  suits,  666. 

Policy,  suits  on,  412. 

Surety  company  bonds,  649,  653. 


iTcr  of  the  Provtslons  of  the  I 

Fraternal  beneficiary  assoclatloas,  634. 
Workmen's  compensation  act,  463  (Sec.  3a). 
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Whole  Family  Pro(«cUoii — 

For  memberB  of  fraternal  beaeflt  Bocletles,  623. 


Compelled  to  testify  and  give  Inlonnatlon,  200,  693. 
Wmrol  Burning — See  Arson,  274. 

Workmen's  Compensatloii,  4S1-4T8. 

.  Accident  insurance  companlee.  477  (Soc.  2). 
Action  against  employer,  463  (Sec  3). 

Appointment  ot  Indastrlal  Accident  Board,  465   (Seca,  1,  2). 
Appeal  to  the  court,  467  (Sec.  5),  468  (Sec.  6b). 
Assumed  risk,  no  defense,  452  (Sec.  1). 
Attachment,  compensation  free  of,  453   (Sec.  3). 
Attorney's  fees,  456  (Sees.  7c,  7d). 
Average  weekly  wages,   475    (Sec.  1). 
BeDeflciaries,  456   (Sec.  8),  464   (Sec.  17). 
By-laws  of  association,  471  (3). 
Caption  ot  act,  4E1. 

Caitae  of  action,  shall  aurvive,  464  (Sec.  16). 
Classlflcation  of  premiums,  472  (Sec.  13). 
Compensation,  amount,  bow  and  when  payable,  466    (Sec.  8>,  457 

(Sees.  8b,  S.  10,  11),  4ES. 
Compensation,  ahall  begin  on  the  eighth  day,  464  (Sec.  6). 
Contributory  negligence,  no  defense,  452  (Sec.  1>. 
Death,  456  (Sec.  8). 

Decision  of  Industrial  Accident  Board,  467. 

Defense  to  action  to  recover  damages,  what  shall  not  be  a,  452. 
Defenses  removed,  452. 
Definitions,  475. 

Disability,  total,  457  (Sec.  10,  11a). 
Disability,  partial,  467  (Sec.  11). 
Dividends,  473    (Sec.   16). 

Domestic  servants  not  subject  to  act,  462  (Sec.  2). 
Emergency  clause,  478   (Sec.  7). 
Employer,  475   (Sec,  1). 

Employment,  of  not  more  than  five  employee,  452  (Sec.  2). 
Employer  of  labor,  member  of  board,  465   (Sec.  2). 
Employees,  475  (Sec.  1). 

Examination  of  injured  employe,  460   (Sec.  12b),  466  (Sec.  4). 
.Exemptions  from  workmen's  compensation  law,  452  (Sec.  2). 
Exemplary  damageH,  454    (Sec.  6). 
Expenses  of  Industrial  Accident  Board,  466  (Sec.  3). 
Farm  laborers  not  subject  to  act,  4B2    (Sec.   2). 
Fellow  servant's  negligence,  no  defense,  452  (Sec.  1>. 
Filing  claim  for  compensation.  453, 
Five  employees  or  less,  firm  or  corporation  employing  exempt,  452 

(Sec.  2). 
Funeral  benefit,  457  (Sec.  9). 

Qarnishment,  compensation  free  of.  463    (Sec,  3). 
Hospital  services,  464    (Sees,  7,  7a). 
Industrial  Accident  Board,  466  to  471, 
Injuries.  457   (Sec.  11a),  460  (Sec.  12b),  476  (6>. 
Insurance  companies,  477  (Sec.  2). 
Judgment,  475    (Sec,  21). 
Liability  iasurance  companies,  477  (Sec.  2). 
Lump  sum  payment.  464   (Sec.  16). 
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'Wortmen'a  COmpensMlMk— Continued. 

Members  ot  Industrial  Accident  Board,  465   (Sec  2). 

Medical  aid,  464  (Sees.  6,  7,  7a),  46S  (Sec.  12e). 

Medicine,  464    (Seen.  7,  7a). 

Meeting  ol  the  board  of  directors,  471   (Sec.  7). 

Minor  or  mentally  Incompetent  employee,  463   (Sec.  121),  464   (Sec. 

13). 
Mutual  contingent  liability,  472  (Sec.  14). 
Mutual  and  reciprocal  Insurance  aaaoclattons,  477  (Sec  2). 
Negligence,  462  (Sec.  1>. 

Non-BubHcriblng  employer,  452    (Sec.  1    (4)),  464    (Sec.  4), 
Notice  ol  meeting  to  Bubscrlbers,  471   (Sec.  T). 
Notice  or  Injury,  467    (Sec  4a,  6). 
Notice  Of  action,  463  (Sec.  3a). 
Notice  to  employees,  474   (Sees.  19,  20). 
Number  of  subscribera  and  employes,  472. 

Officers  and  offices  ot  Industrial  Accident  Board,  466   (Sees.  1,  2). 
Organization  of  company,  660. 
ParUal  Incapacity,  45S. 
Penalty,  46S    (Sec.   Ea>. 
Policies,  472. 

Power  and  rules  of  Industrial  Accident  Board,  466. 
Period,  to  pay  compensation,  4S6  (Sec.  S),  467  (Sees.  10,  11). 
Premiums,  463   (Sec.  12g),  473,  474. 
Railway  employes,  exempt,  462   (Sec.  2). 
Representative  of  deceased  employes,  4G6   (Sees.  Td,  8a),  467   (Sec 

9],  464  (Sec.  16). 
Recovery  of  exemplary  damages,  464  (Sec.  6). 
Record  of  Injuries  to  workmen,   469    (Sec.   T). 
Refund  of  part  ot  premium,  477    (Sec.  3). 

Regulations  and  rules  for  the  condition  on  plants,  474   (Sec.  18). 
Salaries  of  members  ot  Industrial  Accident  Board  466    (Sec  3). 
Subcontractor  or  subscriber,  4GS    (Sec.  6). 
Subscriber,  475  (Sec  1). 

Texas  Employers'  Insurance  Association,  471  to  475. 
Time  when  law  went  Into  effect,  4T8  (Sec.  7). 
Total  Incapacity.  467  (Sec.  10-lla). 
UnconsUtutlonallty  of  part  ot  the  law  478  (4). 
Toting  power, of  Bubscrlbers,  471  (Sec.  S). 
Waiver  of  employe's  rights,  463    (Sec.  3a>.  464   (Sec.  t1). 
Weekly  payment  of  compensation,  465  (Sec.  IS). 
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